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Preface 


This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2005 Regular Session that are within Chapters 
58A through 86A, and brings to date the annotations included therein. 

A majority of the Session Laws are made effective upon becoming law, but a 
few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 

A ready reference index is included at the back of this volume. This index is 
intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 


Roy Cooper 
Attorney General 
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Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General Assembly 
through the 2005 Regular Session affecting Chapters 58A through 86A of the 
General Statutes. 


Annotations: 


This publication contains annotations taken from decisions of the North 
Carolina Supreme Court, decisions of the North Carolina Court of Appeals, and 
decisions of the appropriate federal courts posted through May 15, 2005. These 
cases will be printed in the following reporters: 


South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 

Supreme Court Reporter. 


Additionally, annotations have been taken from the following sources: 


North Carolina Law Review through Volume 83, no. 3. 

Wake Forest Law Review through Volume 40, Pamphlet No. 1. 
Campbell Law Review through Volume 27, no. 1. 

Duke Law Journal through Volume 54, no. 1. 

North Carolina Central Law Journal through Volume 27, no. 1. 
Opinions of the Attorney General. 
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User’s Guide 


In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 
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(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 
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84-1 to 84-10 

Relation to Client, G.S. 84-11 to 84-13 

Arguments [Recodified.] 

North Carolina State Bar, G.S. 84-15 to 84-38 


84A. Foreign Legal Consultants, G.S. 84A-1 to 84A-8 
85. Auctions and Auctioneers [Repealed.] 

85A. Bail Bondsmen and Runners [Recodified.] 

85B. Auctions and Auctioneers, G.S. 85B-1 to 85B-9 
85C. Bail Bondsmen and Runners [Recodified.] 

86. Barbers [Recodified.] 

86A. Barbers, G.S. 86A-1 to 86A-27 


X11 


Chapter 58A. 


North Carolina Health Insurance Trust Commission. 


§§ 58A-1 through 58A-5: Recodified as Article 68 of Chapter 58. 


Editor’s Note. — This Chapter has been Session Laws 1987 (Reg. Sess., 1988), c. 975, s. 
recodified as Article 68 of Chapter 58 under the 34. 
authority of Session Laws 1987, c. 752, s. 9 and 
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Chapter 59. 


Partnership. 


Article 1. 
Uniform Limited Partnership Act. 


Sec. 
59-1 through 59-30.1. [Repealed.] 


Article 2. 
Uniform Partnership Act. 


Part 1. Preliminary Provisions. 


59-31. North Carolina Uniform Partnership 
Act. 

Definition of terms. 

Interpretation of knowledge and notice. 

Rules of construction. 

Rules for cases not provided for in this 
Act. 

59-35.1. Filing of documents. 


59-35.2. Filing, service, and copying fees. 


59-32. 
59-33. 
59-34. 
59-35. 


Part 2. Nature of a Partnership. 


59-36. Partnership defined. 

59-37. Rules for determining the existence of a 
partnership. 

59-38. Partnership property. 


Part 3. Relations of Partners to Persons 
Dealing with the Partnership. 


59-39. Partner agent of partnership as to part- 

nership business. 

59-39.1. Act, admission or acknowledgment by 

partner. 

59-40. Conveyance of real property of the part- 
nership. 

Partnership bound by admission of 
partner. 

Partnership charged with knowledge of 
or notice to partner. 

Partnership bound by partner’s wrong- 
Puleacts 

Partnership bound by partner’s breach 
of trust. 

Nature of partner’s liability in ordinary 
partnerships and in registered 
limited lability partnerships. 

Partner by estoppel. 

Liability of incoming partner. 


59-41. 
59-42. 
59-43. 
59-44. 


59-45. 


59-46. 
59-47. 


Part 4. Relations of Partners to One Another. 


59-48. Rules determining rights and duties of 
partners. 

Partnership books. 

Duty of partners to render information. 

Partner accountable as a fiduciary. 


Right to an account. 


59-49. 
59-50. 
59-51. 
59-52. 


Sec. 
59-53. Continuation of partnership beyond 
fixed term. 


Part 5. Property Rights of a Partner. 


59-54. 
59-55. 


Extent of property rights of a partner. 

Nature of a partner’s right in specific 
partnership property. 

Nature of partner’s interest in the part- 
nership. 

Assignment of partner’s interest. 

Partner’s interest subject to charging 
order. 


59-56. 


59-57. 
59-58. 


Part 6. Dissolution and Winding Up. 


59-59. 
59-60. 


Dissolution defined. 

Partnership not terminated by dissolu- 
tion. 

Causes of dissolution. 

Dissolution by decree of court. 

General effect of dissolution on author- 
ity of partner. 

Right of partner to contribution from 
copartners after dissolution. 
Power of partner to bind partnership to 
third persons after dissolution; 
publication of notice of dissolu- 

tion. 

Effect of dissolution on partner’s exist- 
ing liability. 

Right to wind up. 

Rights of partners to application of part- 
nership property. 

Rights where partnership is dissolved 
for fraud or misrepresentation. 

Rules for distribution. 

Liability of persons continuing the busi- 
ness in certain cases. 

Rights of retiring partner or estate of 
deceased partner when the busi- 
ness is continued. 

Accrual of actions. 


59-61. 
59-62. 
59-63. 


59-64. 


59-65. 


59-66. 


59-67. 
59-68. 


59-69. 


59-70. 
59-71. 


59-72. 


59-73. 
Article 2A. 


Conversion and Merger. 
Part 1. General Provisions. 


59-73.1. Definitions. 
59-73.2 through 59-73.7. [Recodified.] 
59-73.8, 59-73.9. [Reserved.| 


Part 2. Conversion to Domestic Partnership. 


59-73.10. Conversion. 

59-73.11. Plan of conversion. 

59-73.12. Filing of articles of conversion by 
converting business entity. 
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Sec. 
59-73.13. Effects of conversion. 
59-73.14 through 59-73.19. [Reserved.] 


Part 3. Conversion of Domestic Partnership. 


59-73.20. Conversion. 

59-73.21. Plan of conversion. 
59-73.22. Articles of conversion. 
59-73.23. Effects of conversion. 
59-73.24 through 59-73.29. [Reserved.] 


Part 4. Merger. 


59-73.30. Merger. 

59-73.31. Plan of merger. 
59-73.32. Articles of merger. 
59-73.33. Effects of merger. 


Article 3. 
Surviving Partners. 


59-74, 
59-75. 
59-76. 


Surviving partner to give bond. 
Effect of failure to give bond. 
Surviving partner and personal repre- 
sentative to make inventory. 
When personal representative may take 
inventory; receiver. 

Notice to creditors. 

Debts paid pro rata; liens. 

Effect of failure to present claim in six 
months. 

Procedure for purchase by surviving 
partner. 

Surviving partner to account and settle. 

Accounting compelled. 

Settlement otherwise provided for. 


Article 3A. 


Miscellaneous Provisions. 


59-77. 


59-78. 
59-79. 
59-80. 


59-81. 


59-82. 
59-83. 
59-84. 


59-84.1. Partnership to comply with “assumed 
name” statute; income taxation. 


Article 3B. 


Registered Limited Liability 
Partnerships. 


59-84.2. Registered limited liability partner- 
ships. 

59-84.3. Name of registered limited lability 
partnerships. 

59-84.4. Annual report for Secretary of State. 


Article 4. 


Business under Assumed Name 
Regulated. 


59-85 through 59-88. [Transferred.] 
Article 4A. 
Foreign Limited Liability Partnerships. 


59-90. Law governing foreign limited liability 
partnership. 


Sec. 

59-91. Statement of foreign registration. 

59-92. Effect of failure to register. 

59-93. Activities not constituting transacting 
business. 

59-94. Action by Attorney General. 

59-95 through 59-100. [Reserved.] 


Article 5. 


Revised Uniform Limited Partnership 
Act. 


Part 1. General Provisions. 


Short title. 

Definitions. 

Name. 

[Repealed.] 

Registered office and registered agent. 

Records to be kept. 

Nature of business. 

Business transactions of partner with 
the partnership. 

59-109 through 59-200. [Reserved.] 


59-101. 
59-102. 
59-103. 
59-104. 
59-105. 
59-106. 
59-107. 
59-108. 


Part 2. Formation; Certificate of Limited 
Partnership. 


59-201. 
59-202. 
59-203. 
59-204. 


Certificate of limited partnership. 

Amendment to certificate. 

Cancellation of certificate. 

Execution of documents. 

59-205. Execution by judicial act. 

59-206. Filing requirements. 

59-206.1, 59-206.2. [Repealed.] 

59-207. Liability for false statement in certifi- 
cate. 

59-208. Notice. 

59-209. Certificate of existence. 

59-210. Limited liability hmited partnerships. 

59-211 through 59-300. [Reserved.] 


Part 3. Limited Partners. 


59-301. 
59-302. 
59-303. 
59-304. 


Admission of limited partners. 

Voting. 

Liability to third parties. 

Person erroneously believing himself 
limited partner. 

59-305. Information. 

59-306 through 59-400. [Reserved.] 


Part 4. General Partners. 


59-401. Admission of additional general part- 
ners. 

Events of withdrawal. 

General powers and liabilities. 

59-404. Contributions by a general partner. 

59-405. Voting. 


59-406 through 59-500. [Reserved.] 


59-402. 
59-403. 


Part 5. Finance. 


59-501. Form of contribution. 
59-502. Liability for contributions. 
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Sec. 

59-503. Sharing income, gain, loss, deduction 
or credit. 

59-504. Sharing of distributions. 

59-505 through 59-600. [Reserved.] 


Part 6. Distribution and Withdrawal. 


59-601. 
59-602. 
59-603. 
59-604. 
59-605. 
59-606. 


Interim distributions. 

Withdrawal of general partner. 
Withdrawal of limited partner. 
Distribution upon withdrawal. 
Distribution in kind. 

Right to distribution. 

59-607. Limitations on distribution. 

59-608. Liability upon return of contribution. 
59-609 through 59-700. [Reserved.] 


Part 7. Assignment of Partnership Interest. 


59-701. 
59-702. 
59-703. 
59-704. 


Nature of partnership interest. 

Assignment of partnership interest. 

Rights of creditor. 

Right of assignee to become limited 
partner. 

Power of estate of deceased or incom- 
petent partner. 

59-706 through 59-800. [Reserved.] 


59-705. 


Part 8. Dissolution. 


59-801. Nonjudicial dissolution. 
59-802. Judicial dissolution. 
59-803. Winding up. 

59-804. Distribution of assets. 
59-805 through 59-900. [Reserved.] 


Part 9. Foreign Limited Partnerships. 


59-901. 
59-902. 
59-903. 
59-904. 
59-905. 
59-906. 
59-907. 


Law governing. 

Registration. 

Issuance of registration. 

Name. 

Changes and amendments. 

Cancellation of registration. 

Transaction of business without regis- 
tration. 

Action by Attorney General. 

Withdrawal of foreign limited partner- 


59-908. 
59-909. 


ART. 1. UNIFORM LIMITED PARTNERSHIP ACT 


Sec. 


§59-30.1 


ship by reason of a merger, consol- 
idation, or conversion. 


59-910 through 59-1000. [Reserved.] 


59-1001. 
59-1002. 
59-1003. 
59-1004. 
59-1005. 
59-1006. 


59-1007 


Part 10. Derivative Actions. 


Right of action. 
Proper plaintiff. 
Pleading. 
Expenses. 
Dismissal of action. 
Construction. 
through 59-1049. [Reserved.] 


Part 10A. Conversion to Limited Partnership. 


59-1050 
59-1051 
59-1052 


59-1053 
59-1054 
59-1058 


Part 10 


59-1060 
59-1061 
59-1062 
59-1063 
59-1064 


59-1070 
59-1071 
59-1072 
59-1073 
59-1074 


59-1101. 
59-1102. 


59-1103. 
59-1104. 
59-1105. 
59-1106. 
59-1107. 


ARTICLE 1. 


. Conversion. 
. Plan of conversion. 
. Filing of certificate of limited partner- 
ship. 
. Effects of conversion. 
through 59-1057. [Recodified.] 
, 099-1059. [Reserved.] 


B. Conversion of Limited Partnership. 


. Conversion. 

. Plan of conversion. 

. Articles of conversion. 

. Effects of conversion. 
through 59-1069. [Reserved.] 


Part 10C. Merger. 


. Merger. 

. Plan of merger. 

. Articles of merger. 

. Effects of merger. 

through 59-1100. [Reserved.] 


Part 11. Miscellaneous. 


Construction and application. 

Rules for cases not provided for in 
this Article. 

Severability. 

Effective date and repeal. 

[Repealed.] 

Filing, service, and copying fees. 

Income taxation. 


Uniform Limited Partnership Act. 


§§ 59-1 through 59-30.1: Repealed by Session Laws 1985 (Regular 
Session, 1986), c. 989, s. 2. 


Cross References. — For the Revised Uni- 
form Limited Partnership Act, see G.S. 59-101 
et seq. 

Editor’s Note. — Session Laws 1985 (Reg. 
Sess., 1986), c. 989, s. 2 enacted a new Revised 


Uniform Limited Partnership Act, as Article 5 
of Chapter 59, and repealed this Article, effec- 
tive October 1, 1986. Limited partnerships cre- 
ated after October 1, 1986, are governed by 
Article 5 of Chapter 59. As to the effective date 


§59-31 


and applicability of various provisions of the 
new Article and of this Article to transactions 
entered into and partnerships formed before 
October 1, 1986, see G.S. 59-1104. 

Section 1 of Session Laws 1985 (Reg. Sess., 
1986), c. 989 added a new G.S. 59-30.1 to 
repealed Article 1, reading as follows: “GS. 
59-30.1. No limited partnership shall be formed 


CH. 59. PARTNERSHIP 


§59-32 


under this Article after September 30, 1986.” 

Section 31 of the act from which the repealed 
Article was codified repealed G.S. 3258-3276 of 
the Consolidated Statutes, as amended, except 
insofar as said sections affected limited part- 
nerships existing on March 15, 1941, when the 
Article became effective. 


ARTICLE 2. 
Uniform Partnership Act. 


Part 1. Preliminary Provisions. 


§ 59-31. North Carolina Uniform Partnership Act. 


Articles 2 through 4A, inclusive, of this Chapter shall be known and may be 
cited as the North Carolina Uniform Partnership Act. (1941, c. 374, s. 1; 


2000-140, s. 1019); 2001-487, s. 20.) 


Legal Periodicals. — For comment, see 19 
N.C.L. Rev. 499 (1941). 

For note on partnerships in bankruptcy, see 
31 N.C,L. Rev. 457 (1953). 

For discussion of partnerships as legal vehi- 
cles for historic preservation, see 12 Wake For- 
est L. Rev. 9 (1976). 

For note on the presumption of a wife’s gra- 
tuitous services, see 16 Wake Forest L. Rev. 235 
(1980). 


For note, “Corporate Law — Limited Liabil- 
ity Company Act, N.C. Gen. Stat. G.S. 57C-1-01 
to 57C-10-07 (1993),” see 72 N.C.L. Rev. 1654 
(1994). 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


CASE NOTES 


Applied in Hewes v. Wolfe, 74 N.C. App. 610, 
330 S.E.2d 16 (1985). 
Cited in Klein v. Greenberg, 461 F. Supp. 653 


§ 59-32. Definition of terms. 


(M.D.N.C. 1978); Branch v. High Rock Realty, 
Inc., 151 N.C. App. 244, 565 $.E.2d 248, 2002 
N.C. App. LEXIS 727 (2002). 


As used in this Chapter, except as otherwise defined in Article 5 of this 
Chapter for purposes of that Article, unless the context otherwise requires: 
(01) “Act” means the North Carolina Uniform Partnership Act and refers 


to all provisions therein. 


(1) “Bankrupt” means bankrupt under the Federal Bankruptcy Act or 
insolvent under any State insolvent act. 

(2) “Business” means every trade, occupation, or profession. 

(3) “Conveyance” means every assignment, lease, mortgage, or encum- 


brance. 


(4) “Court” means every court and judge having jurisdiction in the case. 
(4a) “Domestic corporation” has the same meaning as in G.S. 55-1-40. 
(4b) “Domestic limited liability company” has the same meaning as in 


G.S. 57C-1-03. 


(4c) “Domestic limited partnership” has the same meaning as in G.S. 


99-102. 


(4d) “Domestic nonprofit corporation” means a corporation as defined in 


G.S. 55A-1-40. 
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(4e) “Foreign corporation” has the same meaning as in G.S. 55-1-40. 

(4f) neon limited liability company” has the same meaning as in G.S. 

(4g) “Foreign limited liability partnership” means a partnership that (i) is 
formed under laws other than the laws of this State, and has the 
status of a limited liability partnership or registered limited liability 
partnership under those laws. 

(4h) “Foreign limited partnership” has the same meaning as in GS. 
59-102. 

(41) “Foreign nonprofit corporation” means a foreign corporation as de- 
fined in G.S. 55A-1- 40. 

(5) “Person” means individuals, partnerships, corporations, limited liabil- 
ity companies, and other associations. 

(5a) “Principal office” means the office (in or out of this State) where the 
principal executive offices of a registered limited liability partnership 
or a foreign limited liability partnership are located, as designated in 
its most recent annual report filed with the Secretary of State or, if no 
annual report has yet been filed, in its application for registration as 
a registered limited liability partnership or foreign limited liability 
partnership. 

(6) “Real property” means land and any interest or estate in land. 

(7) “Registered limited liability partnership” means a partnership that is 
registered under G.S. 59-84.2 and complies with G.S. 59-84.3. (1941, 
c. 3/4, s. 2; 1993, c. 354, s. 3; 1999-362, s. 4; 2000-140, s. 101(k): 
2001-387, s. 103.) 


Editor’s Note. — Session Laws 2001-387,s. the General Statutes to convert to a different 
154(b) provides that nothing in this act shall business form. 
supersede the provisions of Article 10 or 65 of Legal Periodicals. — For “Legislative Sur- 
Chapter 58 of the General Statutes, and this vey: Business & Banking,” see 22 Campbell lige 
act does not create an alternate means for an Rey, 253 (2000). 
entity governed by Article 65 of Chapter 58 of 


§ 59-33. Interpretation of knowledge and notice. 


(a) A person has “knowledge” of a fact within the meaning of this Act not 
only when he has actual knowledge thereof, but also when he has knowledge 
of such other facts as in the circumstances show bad faith. 

(b) A person has “notice” of a fact within the meaning of this Act when the 
person who claims the benefit of the notice: 

(1) States the fact to such person, or 

(2) Delivers through the mail, or by other means of communication a 
written statement of the fact to such person or to a proper person at 
his place of business or residence. (1941, c. 374, s. 3; 2000-140, s. 
101(n).) 


§ 59-34. Rules of construction. 


(a) The rule that statutes in derogation of the common law are to be strictly 
construed shall have no application to this Act. 

(b) The law of estoppel shall apply under this Act. 

(c) The law of agency shall apply under this Act. 

(d) This Article shall be so interpreted and construed as to effect its general 
purpose to make uniform the law of those states which enact it. 

(e) This Article and the other provisions of this Act shall not be construed so 
as to impair the obligations of any contract existing when the Article or any 
other provision of this Act, as applicable, goes into effect, nor to affect any 


fh 
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§59-35.2 


action or proceedings begun or right accrued before this Article or any other 
provision of this Act, as applicable, takes effect. (1941, c. 374, s. 4; 2000-140, s. 


101(1).) 


CASE NOTES 


Applied in Volkman v. DP Assocs., 48 N.C. 
App. 155, 268 S.E.2d 265 (1980); Simmons v. 


Quick-Stop Food Mart, Inc., 307 N.C. 33, 296 
S:E/2d'275 (1982). 


§ 59-35. Rules for cases not provided for in this Act. 


In any case not provided for in this Act, the rules of law and equity, including 
the law merchant, shall govern. (1941, c. 374, s. 5; 2000-140, s. 101(m).) 


§ §9-35.1. Filing of documents. 


(a) Adocument required or permitted by this Act to be filed by the Secretary 
of State must be filed under Chapter 55D of the General Statutes. 
(b) A document submitted for filing by the Secretary of State on behalf of a 
general partnership must be executed by a general partner of the partnership. 
(c) The Secretary of State may adopt and furnish on request forms for: 
(1) An application for registration as a registered limited liability part- 


nership; 


(2) Cancellation of registration as a registered limited lability partner- 


ship; 


(3) Application for registration as a foreign limited hability partnership; 


and 


(4) Cancellation of registration as a foreign limited liability partnership. 

If the Secretary of State so requires, use of these forms is mandatory. 

(d) The Secretary of State may adopt and furnish on request forms for other 
documents required or permitted to be filed by this Act, but their use is not 
mandatory. (1999-369, s. 4.1; 2001-358, ss. 9, 38, 51(c); 2001-387, ss. 104, 
105(c), 155, 170(a), 173, 175(a); 2001-413, s, 6; 2002-58, s. 4.) 


Editor’s Note. — Session Laws 2001-358, 
ss. 9, 38, and 51(c), effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date, recodified former G.S. 
59-73.7 as this section, and rewrote the section. 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 


tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 

Session Laws 2001-387, ss. 104 and 105(c) 
had added this section and repealed former 
G.S. 59-73.7. However, s. 155 of c. 387 repealed 
ss. 104 and 105(c), contingent upon the enact- 
ment of Session Laws 2001-358. Session Laws 
2001-358, which renumbered former G.S. 59- 
73.7 as present G.S. 59-35.1, was enacted on 
August 10, 2001. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 


§ 59-35.2. Filing, service, and copying fees. 


(a) The Secretary of State shall collect the following fees when the docu- 
ments described in this subsection are submitted by a partnership to the 


Secretary of State for filing: 
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Document Fee 
COSA pplication tonreserved marin c,.eeee eae ee een as $10.00 
ye Novice ol transicr ol reserved namie see) ane ee 10.00 
(je Application tor registered name... ......0... 0 10.00 
(4) Application for renewal of registered name ..................... 10.00 


liTmiLedsiabilitvaparinenchiDic, fee ee see 5.00 
Soe cculsustavementsounesionallone. see 4) eee ere et, No Fee 
(8) Designation of registered agent or registered office or both 5.00 
(9) Articles of conversion (other than articles of conversion in- 

elndedrAsspalrsoh anopner: COCUMENG) ¥ 4.5 ons0ceeut cee 50.00 
PLO) eA GUIC eS Ol INC COTA 46 BREN alicia yamine el crv uenee ob uele 50.00 
(11) Application for registration as a registered limited liability 

DAGUICTS 1 Diae 4 emee einer... OER omy. fee aS | 125.00 
(12) Certificate of amendment of registration as a registered 

hanitedsitabilitysoantmenship'. assent te ee. 9 eed 25.00 
(13) Cancellation of registration as a registered limited hability 

DEY HH MYETRST GU Deez Ae a oe) neh ii is Ch ol ah i Laelia anit 25.00 
(14) Application for registration as a foreign limited liability 

[OVEN STEVES) NU BY core oe es eet te me RE Se Pek sn inh ae eee liao eedne 125.00 
(15) Certificate of amendment of registration as a foreign limited 

Hap Mapa Dane Mens Ment. arms. fee... ck ratwncnen sata. aus ce vac 25.00 
(16) Cancellation of registration as a foreign limited liability 

PSU CT cs (U1 MR ames ONS ONS. OES a Rs AAD AEG Lo ee ilps 25.00 
(17) Application for certificate of withdrawal by reason of merger, 

COnsoladaon sOVeconyersiOny... poled wai. alts ee, Ale odes 10.00 
BLO em Aualere pony men, Meare Odo earns fon, Hebi leuK all ts oats 200.00 
Plea NL ICles Ol COrrectiOl tn 4.800s.0. 2i0o ik. AAO ais, Siku lad, 2 10.00 
(20) Any other document required or permitted to be filed pur- 

SAT UBLORL MISE NC Litt aohmmetereee us korgnay Mey, ata occa ee ace ieee. 10.00 


(b) Whenever the Secretary of State is deemed appointed as a registered 
agent under this Act or under Chapter 55D of the General Statutes, the 
Secretary of State shall collect a fee of ten dollars ($10.00) each time process is 
served on the Secretary of State under this Act. The party to the proceeding 
causing service of process is entitled to recover this fee as costs if the party 
prevails in the proceeding. 

(c) The Secretary of State shall collect the following fees for copying, 
comparing, and certifying a copy of a filed partnership document: 

(1) One dollar ($1.00) a page for copying or comparing a copy to the 
original. 

(2) Fifteen dollars ($15.00) for a paper certificate. 

(3) Ten dollars ($10.00) for an electronic certificate. (2001-387, s. 170(b); 
2001-487, s. 62(q); 2005-435, s. 46.) 


Editor’s Note. — Session Laws 2001-387,s. create an alternate means for an entity gov- 
175(a), made this section effective January 1,  erned by Article 65 of Chapter 58 of the General 
2002. Statutes to convert to a different business form. 

Session Laws 2001-387, s. 154(b), provides Effect of Amendments. — Session Laws 
that nothing in this act shall supersede the 2005-435, s. 46, effective September 27, 2005, 
provisions of Article 10 or 65 of Chapter 58 of rewrote the section catchline; substituted “filed 
the General Statutes, and this act does not partnership document” for “document filed pur- 
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suant to this act” in subsection (c); rewrote 
subdivision (c)(2); added subdivision (c)(3); and 
made minor stylistic changes throughout. 


Part 2. Nature of a Partnership. 


§ 59-36. Partnership defined. 


(a) A partnership is an association of two or more persons to carry on as 
co-owners a business for profit. 

(b) But any association formed under any other statute of this State, or any 
statute adopted by authority, other than the authority of this State, is not a 
partnership under this Article, unless such association would have been a 
partnership in this State prior to the adoption of this Article; but this Article 
shall apply to limited partnerships except insofar as the statutes relating to 
such partnerships are inconsistent herewith. (1941, c. 374, s. 6.) 


Cross References. — As to limited partner- poration Act,” see 32 Wake Forest L. Rev. 179 
ships, see G.S. 59-101 et seq. (1997). 

Legal Periodicals. — For article, “The Cre- For “Legislative Survey: Business & Bank- 
ation of North Carolina’s Limited Liability Cor- ing,” see 22 Campbell L. Rev. 253 (2000). 


CASE NOTES 


“Profit” Relates to Purpose of Business. ties understood that they were partners and 
— There was no merit to defendant’s contention acted as such. Peed v. Peed, 72 N.C. App. 549, 
that since he and his associates never achieved 325 S.E.2d 275, cert. denied, 313 N.C. 604, 330 
a “profit” in their business dealings, there could $S.E.2d 612 (1985). 
be no partnership, since the word “profit,” as it Where a person merely makes repayable ad- 
is used in subsection (a) of this section, relates vances and loans of money to another, it cannot 
to the purpose of the business, not to whether _ be inferred from that fact that they are part- 
the business actually produced a net gain. ners. Peed v. Peed, 72 N.C. App. 549, 325 S.E.2d 
Reddington v. Thomas, 45 N.C. App. 236, 262 275, cert. denied, 313 N.C. 604, 330 S.E.2d 612 
S.E.2d 841 (1980). (1985). 

Partnership is a legal concept but the A partnership is a combination of two or more 
determination of the existence or not of a part- persons, their property, labor, or skill in a 
nership, as in the case of a trust, involves common business or venture under an agree- 
inferences drawn from an analysis of “all the ment to share profits or losses and where each 
circumstances attendant on its creation and party to the agreement stands as an agent to 
operation.” Peed v. Peed, 72 N.C. App. 549, 325 _ the other and the business. G.R. Little Agency, 
S.E.2d 275, cert. denied, 313 N.C. 604, 330 Inc. v. Jennings, 88 N.C. App. 107, 362 S.E.2d 
S.E.2d 612 (1985). 807 (1987). 

To make a partnership, two or more Co-ownership of the business is an in- 
persons should combine their property, dispensable requisite for a partnership, 
effects, labor, or skill in a common business under this section, and where this element is 
or venture, under an agreement to share the _ lacking there can be no partnership. McGurk v. 
profits and losses in equal or specified propor- Moore, 234 N.C. 248, 67 S.E.2d 53 (1951). 
tions, constituting each member an agent of the Co-ownership and sharing of any actual prof- 
others in matters appertaining to the partner- its are indispensable requisites for a partner- 
ship and within the scope of its business. ship. Sturm v. Goss, 90 N.C. App. 326, 368 
Johnson v. Gill, 235 N.C. 40, 68 S.E.2d 788 S.E.2d 399 (1988). 

(1952); Zickgraf Hardwood Co. v. Seay, 60 N.C. A partnership is a contractual relation 
App. 128, 298 S.E.2d 208 (1982). and may be informally created, and its 

A voluntary association of partners may be existence may be proved by acts and declara- 
shown without proving an express agreement tions of the parties. Whiteside v. Rooks, 197 F. 
to form a partnership; and a finding of its Supp. 313 (W.D.N.C. 1961). 
existence may be based upon a rational consid- A partnership may be formed by an oral 
eration of the acts and declarations of the agreement. Campbell v. Miller, 274 N.C. 143, 
parties, warranting the inference that the par- 161 S.E.2d 546 (1968). 
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A partnership may be formed orally or by the 
agreement or conduct of the parties, either 
express or implied. Peed v. Peed, 72 N.C. App. 
549, 325 S.E.2d 275, cert. denied, 313 N.C. 604, 
330 S.E.2d 612 (1985). 

There is no requirement for an express 
agreement, either written or oral, in order 
to form a partnership; rather, a partnership 
may be created by the conduct and declarations 
of the principals without an express agreement 
of any kind. Magers v. Thomas (In re Vannoy), 
176 Bankr. 758 (Bankr. M.D.N.C. 1994). 

A partnership agreement may be in- 
ferred without a written or oral contract if 
the conduct of the parties toward each other is 
such that such an inference is justified. Will- 
iams Vv. Biscuitville, Inc., 40 N.C. App. 405, 253 
S.E.2d 18, cert. denied, 297 N.C. 457, 256 
S.E.2d 810 (1979). 

A partnership consisting of one person 
cannot continue to exist. Crosby v. Bowers, 
87 N.C. App. 338, 361 S.E.2d 97 (1987). 

A partnership is a partnership at will 
unless some agreement to the contrary 
can be proved. Campbell v. Miller, 274 N.C. 
143, 161 S.E.2d 546 (1968). 

Failure to Show Partnership. — Where 
plaintiffs, who filed an action to enjoin foreclo- 
sure on real property, contending that the op- 
tion contract, contract to purchase and note 
entered into between plaintiffs and defendants 
created a partnership relationship rather than 
a mortgagee-mortgagor relationship, failed to 
show probable cause to believe that they would 
be able to establish the partnership rights they 
asserted, the trial court did not err in denying a 
preliminary injunction and allowing foreclo- 
sure to proceed. Carefree Carolina Communi- 
ties, Inc. v. Cilley, 79 N.C. App. 742, 340 S.E.2d 
529, cert. denied, 316 N.C. 374, 342 S.E.2d 891 
(1986). 

Finding of the trial court that defendant was 
not a partner with her ex-husband in his farm- 
ing and agribusiness enterprises, but acted 
only as an assistant to him, upheld. G.R. Little 
Agency, Inc. v. Jennings, 88 N.C. App. 107, 362 
S.E.2d 807 (1987). 

When the North Carolina Department of 
Transportation (NCDOT) entered into an 
agreement with a developer to jointly fund a 
roadway to be built to state specifications by a 
contractor selected by the developer, which 
NCDOT approved, due to the involvement of 
public funds in the project, it did not enter into 
a partnership with the developer because: (1) 
no language in G.S. 136-28.6 referred to a 
partnership being created in any agreement 
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contemplated by that statute; and (2) if a part- 
nership could be created, none was created 
under these facts because nothing indicated 
NCDOT and the developer entered into an 
agreement as co-owners of any business for 
profit or that they were otherwise a partnership 
under G.S. 59-36(b). Rifenburg Constr., Inc. v. 
Brier Creek Assocs., L.P., 160 N.C. App. 626, 
586 S8.E.2d 812, 2003 N.C. App. LEXIS 1926 
(2003), aff'd sub nom. Rifenburg Constr., Inc. vy. 
Brier Creek Assocs.L.P., 358 N.C. 218, 593 
S.E.2d 585 (2004). 

Where a manufacturer stated that it consid- 
ered all of its distributors to be its partners, the 
distributor’s belief that it was a partner was 
insufficient to establish a partnership in the 
absence of a sharing of the profits or co-owner- 
ship between the parties or any other indicia of 
partnership. Dealers Supply Co. v. Cheil In- 
dus., 348 F. Supp. 2d 579, 2004 U.S. Dist. 
LEXIS 25313 (M.D.N.C. 2004). 

Partnership Shown. — A partnership ex- 
isted between plaintiff and defendant, and 
plaintiff had a 50% interest in the partnership, 
where the evidence presented showed that 
plaintiff certainly contributed her property, ef- 
fects, labor, and skill to the business. Wike v. 
Wike, 115 N.C. App. 139, 445 S.E.2d 406 (1994). 

A partnership was created where an owner of 
a corporation that operated a real estate bro- 
kerage firm permitted the corporation to be 
dissolved, continued the business of the firm, 
and orally agreed with the two brokers that 
worked for the firm to make them partners in a 
partnership, even though the parties never 
actually signed a written partnership agree- 
ment, as the brokers made capital contribu- 
tions to the partnership and the parties held 
themselves out to others as being partners. 
Compton v. Kirby, 157 N.C. App. 1, 577 S.E.2d 
905, 2003 N.C. App. LEXIS 369 (2003). 

Applied in Davis v. Davis, 58 N.C. App. 25, 
293 S.E.2d 268 (1982); Hines v. Arnold, 103 
N.C. App. 31, 404 S.E.2d 179 (1991). 

Cited in Dwiggins v. Parkway Bus Co., 230 
NC. 234, 52 S:H:2d 892° (1949): Peirson: vy. 
American Hdwe. Mut. Ins. Co., 248 N.C. 215, 
102 S.E.2d 800 (1958); DuBose Steel, Inc. v. 
Faircloth, 59 N.C. App. 722, 298 S.E.2d 60 
(1982); Sturm v. Goss, 90 N.C. App. 326, 368 
S.E.2d 399 (1988); Wilder v. Hobson, 101 N.C. 
App. L99INS 93 5. Be 2d 6258 (1990); sCherry 
Bekaert & Holland v. Brown, 99 N.C. App. 626, 
394 S.E.2d 651 (1990); Silverman v. Miller, 155 
Bankr. 362 (Bankr. E.D.N.C. 1993); Dean v. 
Manus Homes, Inc., 143 N.C. App. 549, 546 
S.E.2d 160, 2001 N.C. App. LEXIS 310 (2001). 


§ 59-37. Rules for determining the existence of a partner- 


ship. 


In determining whether a partnership exists, these rules shall apply: 


iui 
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(1) 
(2) 


(3) 


(4) 
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Except as provided by G.S. 59-46 persons who are not partners as to 
each other are not partners as to third persons. 

Joint tenancy, tenancy in common, tenancy by the entireties, joint 
property, common property, or part ownership does not of itself 
establish a partnership, whether such co-owners do or do not share 
any profits made by the use of the property. 

The sharing of gross returns does not of itself establish a partnership, 
whether or not the persons sharing them have a joint or common right 
or interest in any property from which the returns are derived. 

The receipt by a person of a share of the profits of a business is prima 
facie evidence that he is a partner in the business, but no such 


inference shall be drawn if such profits were received in payment: 

a. As a debt by installments or otherwise, 

b. As wages of an employee or rent to a landlord, 

c. As an annuity to a widow or representative of a deceased partner, 
d. As interest on a loan, though the amount of payment vary with the 


profits of the business, 


e. As the consideration for the sale of a goodwill of a business or other 
property by installments or otherwise. (1941, c. 374, s. 7.) 


Cross References. — For provision that a 
lessor and lessee are not partners, see G.S. 
42-1. 


CASE 


Creation by Express or Implied Agree- 
ment or Conduct. — Not only may a partner- 
ship be formed orally, but it may be created by 
the agreement or conduct of the parties, either 
express or implied. Davis v. Davis, 58 N.C. App. 
25, 293 S.E.2d 268, cert. denied, 307 N.C. 127, 
297 §.H.2d 399 (1982). 

Express Agreement Not Required. — A 
voluntary association of partners may be shown 
without proving an express agreement to form 
a partnership; and a finding of its existence 
may be based upon a rational consideration of 
the acts and declarations of the parties, war- 
ranting the inference that the parties under- 
stood that they were partners and acted as 
such. Davis v. Davis, 58 N.C. App. 25, 293 
S.E.2d 268, cert. denied, 307 N.C. 127, 297 
S.E.2d 399 (1982). 

Existence of a partnership does not require 
an express agreement and the parties’ intent to 
formulate a partnership can be inferred by the 
conduct of the parties by examining all the 
circumstances. Wilder v. Hobson, 101 N.C. App. 
199, 398 S.E.2d 625 (1990). 

There is no requirement for an express agree- 
ment, either written or oral, in order to form a 
partnership; rather, a partnership may be cre- 
ated by the conduct and declarations of the 
principals without an express agreement of any 
kind. Magers v. Thomas (In re Vannoy), 176 
Bankr. 758 (Bankr. M.D.N.C. 1994). 

A partnership agreement may be in- 
ferred without a written or oral contract if 
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the conduct of the parties toward each other is 
such that such an inference is justified. Will- 
iams v. Biscuitville, Inc., 40 N.C. App. 405, 253 
S.E.2d 18, cert. denied, 297 N.C. 457, 256 
S.E.2d 810 (1979). 

The intent to realize a profit is an indi- 
cia of partnership without regard to whether 
the principals were successful in doing so. 
Magers v. Thomas (In re Vannoy), 176 Bankr. 
758 (Bankr. M.D.N.C. 1994). 

Co-ownership and sharing of any actual 
profits are indispensable requisites for a part- 
nership. Wilder v. Hobson, 101 N.C. App. 199, 
398 S.E.2d 625 (1990). 

Sharing Profits. — Although sharing prof- 
its does not of itself establish a partnership, the 
Uniform Partnership Act emphasizes the im- 
portance of sharing profits in the existence of a 
partnership by mandating that the receipt by a 
person of a share of the business profits is 
prima facie evidence that he is a partner. 
Wilder v. Hobson, 101 N.C. App. 199, 398 
§.E.2d 625 (1990). 

Agreement to Share Profits Does Not 
Necessarily Create Partnership. — While 
an agreement to share profits, as such, is one of 
the tests of a partnership, an agreement to 
receive part of the profits for his services and 
attention, as a means only of ascertaining the 
compensation, does not create a partnership. 
Johnson v. Gill, 235 N.C. 40, 68 S.E.2d 788 
L952): 

The determination of whether a part- 
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nership exists, and whether the parties are 
co-owners, involves examining all the circum- 
stances. Peed v. Peed, 72 N.C. App. 549, 325 
S.E.2d 275, cert. denied, 313 N.C. 604, 330 
S.E.2d 612 (1985). 

Receipt of Share of Profits Is Prima Fa- 
cie Evidence of Partnership. — Where de- 
fendant’s corporation, and not defendant, re- 
ceived a direct share of plaintiff partnership’s 
profits, that was prima facie evidence that 
defendant’s corporation, not defendant, was a 
partner. Sturm v. Goss, 90 N.C. App. 326, 368 
S.E.2d 399 (1988). 

Inferences from Circumstances of Cre- 
ation and Operation. — Partnership is a 
legal concept but the determination of the ex- 
istence or not of a partnership, as in the case of 
a trust, involves inferences drawn from an 
analysis of all the circumstances attendant on 
its creation and operation. Davis v. Davis, 58 
N.C. App. 25, 293 S.E.2d 268, cert. denied, 307 
N.C. 127, 297 S.E.2d 399 (1982). 

Filing of a certificate to transact busi- 
ness under an assumed name, pursuant to 
G.S. 66-68, does not manifest intent to form a 
partnership. Wilder v. Hobson, 101 N.C. App. 
199, 398 S.E.2d 625 (1990). 

Where one person is an employee of 
another, and receives wages, then the two are 
not partners. Peed v. Peed, 72 N.C. App. 549, 
325 S.E.2d 275, cert. denied, 313 N.C. 604, 330 
S.E.2d 612 (1985). 

The filing of a partnership tax return is 
significant evidence of a partnership. Sturm v. 
Goss, 90 N.C. App. 326, 368 S.E.2d 399 (1988): 
Wilder v. Hobson, 101 N.C. App. 199, 398 
S.E.2d 625 (1990). 

The filing of partnership tax returns is “sig- 
nificant” evidence of the existence of a partner- 
ship and may constitute an admission against 
interest by a party who denies the existence of 
a partnership after having signed a partner- 
ship return. Magers v. Thomas (In re Vannoy), 
176 Bankr. 758 (Bankr. M.D.N.C. 1994). 

Failure to Show Partnership. — Where 
plaintiffs, who filed an action to enjoin foreclo- 
sure on real property, contending that the op- 
tion contract, contract to purchase and note 
entered into between plaintiffs and defendants 
created a partnership relationship rather than 
a mortgagee-mortgagor relationship, failed to 
show probable cause to believe that they would 
be able to establish the partnership rights they 
asserted, the trial court did not err in denying a 
preliminary injunction and allowing foreclo- 
Sure to proceed. Carefree Carolina Communi- 
ties, Inc. v. Cilley, 79 N.C. App. 742, 340 S.E.2d 
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529, cert. denied, 316 N.C. 374, 342 S.E.2d 891 
(1986). 

Sale or Lease of Property to Partner- 
ship. — Where a tractor was either sold by an 
individual to a partnership for “ten hundred 
dollars,” payable one hundred dollars per week, 
or was leased to the partnership on a rental 
basis of one hundred dollars per week, even 
though it appeared that the money paid for the 
tractor was money received from the partner- 
ship business, no inference arose therefrom 
that the individual was a partner in the busi- 
ness. Johnson v. Gill, 235 N.C. 40, 68 S.E.2d 
188 (1952). 

Instruction as to Statutory Rules. — The 
trial court’s instructions on the law applicable 
to the formation of partnerships were inade- 
quate where the court did not give the jury the 
benefit of the applicable statutory rules for 
determining the existence of a partnership that 
are set out in this section. Hardesty v. Ferrell, 
44 N.C. App. 354, 260 S.E.2d 925 (1979). 

Partnership Shown. — Evidence was suf- 
ficient to show the existence of a partnership 
where letters detailed the duties of the plain- 
tiff, the plaintiff testified that the parties 
agreed to share profits of their venture, and the 
defendants failed to show that the plaintiff’s 
claim was legally deficient. Dean v. Manus 
Homes, Inc., 143 N.C. App. 549, 546 S.E.2d 160, 
2001 N.C. App. LEXIS 310 (2001). 

Defendants were partners as defined in G.S. 
59-36 where defendants owned the building, 
the property, the inventory, and the equipment, 
opened the bank account for the business and 
at all times had authority to draw on this 
account, invested additional money on various 
occasions to pay for expenses incurred by the 
business, such as building payments and inven- 
tory, took out insurance, signed the closing 
statement for the sale of the business, and, 
after paying debts, deposited the profit in their 
private savings account. Harrell Oil Co. of 
Mount Airy v. Case, 142 N.C. App. 485, 543 
S.E.2d 522, 2001 N.C. App. LEXIS 135 (2001). 

Applied in Eggleston v. Eggleston, 228 N.C. 
668, 47 S.E.2d 243 (1948); McGurk v. Moore, 
234 N.C. 248, 67 S.E.2d 53 (1951); Zickgraf 
Hardwood Co. v. Seay, 60 N.C. App. 128, 298 
S.E.2d 208 (1982); Hines v. Arnold, 103 N.C. 
App. 31, 404 S.E.2d 179 (1991). 

Cited in Reddington v. Thomas, 45 N.C. App. 
236, 262 S.E.2d 841 (1980); Harrell Oil Co. of 
Mount Airy v. Case, 142 N.C. App. 485, 543 
S.E.2d 522, 2001 N.C. App. LEXIS 135 (2001); 
Trujillo v. N.C. Grange Mut. Ins. Co., 149 N.C. 
App. 811, 561 S.E.2d 590, 2002 N.C. App. 
LEXIS 301 (2002), cert. denied, 356 N.C. 176, 
569 S.E.2d 280 (2002). 
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§ 59-38. Partnership property. 


(a) All property originally brought into the partnership stock or subse- 
quently acquired by purchase or otherwise, on account of the partnership, is 


partnership property. 


(b) Unless the contrary intention appears, property acquired with partner- 


ship funds is partnership property. 


(c) Any estate in real property may be acquired in the partnership name. 
Title so acquired can be conveyed only in the partnership name. 

(d) Aconveyance to a partnership in the partnership name, though without 
words of inheritance, passes the entire estate of the grantor unless a contrary 


intent appears. (1941, c. 374, s. 8.) 


CASE NOTES 


Determination of Partnership Property. 
— An important factor in determining whether 
property listed in the names of the partners is 
partnership property is whether the property is 
used by those partners for partnership pur- 
poses; if so, such use of the property is evidence 
of an intention that the property be partnership 
property. Magers v. Thomas (In re Vannoy), 176 
Bankr. 758 (Bankr. M.D.N.C. 1994). 

Where a partnership is formed and op- 
erated around a single asset for a period 
of years, courts should be reluctant to permit 
the partners to separate that asset from the 
partnership, particularly after the occurrence 
of a transaction or event giving rise to a legal 
controversy and particularly on the basis of 
after-the-fact testimony regarding their subjec- 
tive intentions. Magers v. Thomas (In re 
Vannoy), 176 Bankr. 758 (Bankr. M.D.N.C. 
1994). 

Partnership Property Shown. — Where 
partners acquired 15.98 acre tract of land as 
the first step in carrying out business venture 
which they had associated together to own and 
operate and the only reason the property was 
deeded to them was so that they could pursue 


the business venture which they were pursuing 
as partners, the property thereby was brought 
into the partnership and was “partnership 
property” under the definition contained in sub- 
paragraph (a). Magers v. Thomas (In re 
Vannoy), 176 Bankr. 758 (Bankr. M.D.N.C. 
1994). 

Joint Venture. — The principle in subsec- 
tion (a) holds true for property bought on ac- 
count of a joint venture. Jones v. Shoji, 336 N.C. 
581, 444 S.E.2d 203 (1994). 

Liability Insurance — Property of Joint 
Venture. — Where church purchased liability 
insurance pursuant to a joint venture agree- 
ment and on account of voluntary association 
between it and not-for-profit organization with 
which it ran a day care program, the insurance 
was purchased on account of the joint venture 
and was therefore an asset of the joint venture. 
Jones v. Shoji, 110 N.C. App. 48, 428 S.E.2d 865 
(1993), petition allowed as to additional issues, 
334 N.C. 163, 4382 $.B.2d 361, aff'd lin part, 
discretionary review improvidently granted in 
part, 336 N.C. 581, 444 S.E.2d 203 (1994). 

Cited in Potter v. Homestead Preservation 
Ass’n, 330 N.C. 569, 412 S.E.2d 1 (1992). 


Part 3. Relations of Partners to Persons Dealing with the 
Partnership. 


§ 59-39. Partner agent of partnership as to partnership 
business. 


(a) Every partner is an agent of the partnership for the purpose of its 
business, and the act of every partner, including the execution in the partner- 
ship name of any instrument, for apparently carrying on in the usual way the 
business of the partnership of which he is a member binds the partnership, 
unless the partner so acting has in fact no authority to act for the partnership 
in the particular matter, and the person with whom he is dealing has 
knowledge of the fact that he has no such authority. 

(b) An act of a partner which is not apparently for the carrying on of the 
business of the partnership in the usual way does not bind the partnership 
unless authorized by the other partners. 
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(c) Unless authorized by the other partners or unless they have abandoned 


the business, 


one or more but less than all the partners have no authority to: 


(1) Assign the partnership property in trust for creditors, or on the 


assignee’s promise to pay the debts 
(2) Dispose of the goodwill of the busin 


of the partnership, 
eSs, 


(3) Do any other act which would make it impossible to carry on the 
ordinary business of a partnership, 


(4) Confess a judgment, 


(5) Submit a partnership claim or liability to arbitration or reference. 
(d) No act of a partner in contravention of a restriction on authority shall 


bind the partnershi 
374, s. 9.) 


Legal Periodicals. — For comment, “Creat- 
ing the Legal Monster: The Expansion and 
Effect of Legal Malpractice Liability in North 
Carolina”, see 18 Campbell L. Rev. 121 (1996). 


p to persons having knowledge of the restriction. (1941"c: 


For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


CASE NOTES 


In order for a written instrument to be 
binding on a partnership, the instrument 
must be executed in the partnership name. 
Oxford Plastics v. Goodson, 74 N.C. App. 256, 
328 S.E.2d 7 (1985). 

Privity to Contract. — It is fundamental 
that all partners are agents of each other, that 
a contract entered into by the agent is a con- 
tract entered into by the principal, and that all 
partners are liable on any contract executed by 
a single partner in the name of the partnership; 
and if a partner may be used for nonpayment or 
other breach of the contract, he certainly is 
privy to the contract. Barnes v. Campbell Chain 
Co., 47 N.C. App. 488, 267 S.E.2d 388 (1980). 

Authority of Partner to Bind Firm. — In 
the absence of authority expressly conferred, a 
partner’s authority to bind his firm is restricted 
to things done by him within the scope of 
partnership business. Investors Title Ins. Co. v. 
Herzig, 83°N.C, App. 392, 350 S.E.2d 160 
(1986), rev’d on other grounds, 320 N.C. 770, 
360 S.E.2d 786 (1987). 

A contract apparently made for the purpose 
of carrying on partnership business, executed 
in the partnership name by a partner, makes 
the partnership liable for a breach of that 
contract even though the partner was not au- 
thorized to so act, unless the other parties to 
the contract had knowledge of the lack of au- 
thority. Investors Title Ins. Co. v. Herzig, 320 
N.C. 770, 360 S.E.2d 786 (1987). 

Although partner did not sign documents in 
the partnership name, and the partnership did 
not ratify his actions, sufficient evidence was 
presented that he was acting on behalf of the 
partnership and had the authority to do so. 
Mountain Farm Credit Serv. v. Purina Mills, 
Inc., 119 N.C. App. 508, 459 S.E.2d 75 (1995). 

In a case brought by the United States under 
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the National Housing Act against the owners of 
an apartment project, the court concluded that 
it had personal jurisdiction over the individual 
owners pursuant to G.S. 59-39(a) the individual 
owners were partners in a partnership, and one 
of the individual owners had signed several 
agreements as a general partner and as an 
agent for all other general partners, including 
the loan documents with a North Carolina bank 
and a regulatory agreement with the United 
States. United States v. Coleman, — F. Supp. 
2d —, 2001 U.S. Dist. LEXIS 23682 (E.D.N.C. 
July 26, 2001). 

Liability on Contract Signed for Part- 
nership by Unauthorized Partner. 
Where a contract, apparently made for the 
purpose of carrying on partnership business, is 
executed in the partnership name by a partner, 
the partnership is liable for a breach thereof, 
even if the partner was not authorized to so 
contract, unless the other parties to the con- 
tract had notice of the lack of authority. Brewer 
v. Elks, 260 N.C. 470, 133 S.E.2d 159 (1963). 

Burden of Proof Where Partner Did Not 
Sign in Name of Partnership. — Where one 
partner did not sign either a promissory note or 
mortgage in the name of the alleged partner- 
ship, the plaintiff had the burden of showing 
either that (1) that partner was acting on 
behalf of the partnership when he executed the 
note and mortgage and the other partner had 
authorized his acts, or (2) the other partner, 
with knowledge of the note and mortgage, rat- 
ified his acts. Hines v. Arnold, 103 N.C. App. 31, 
404 $.E.2d 179 (1991). 

Attempt by Partner to Relieve Himself 
of Liability by Notice to Third Person. — 
Where there is a general partnership of two 
persons, without restrictions on the authority 
of either partner to act within the scope of the 
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partnership business, one of the partners can- 
not, by notice to a third person that he would 
not be personally liable for goods thereafter 
sold to the partnership in the ordinary course of 
the partnership business, relieve himself of 
liability for such goods thereafter ordered by 
the other partner while the partnership is a 
going concern under this section and G.S. 59-45 
and 59-48 of the Uniform Partnership Act. 
National Biscuit Co. v. Stroud, 249 N.C. 467, 
106 S.H.2d 692 (1959). 

Service of Summons on One Partner. — 
Under the Uniform Partnership Act it is not 
necessary that all members of an alleged part- 
nership should be served with summons. A 
partnership is represented by the partner who 
is served, and as to him a judgment in the 
action in which he is served would be binding 
on him individually, and as to the partnership 
property. But as to a partner not served with 
summons, the judgment would not be binding 
on him individually. Nevertheless, even after 
judgment such partner could be brought in and 
made a party. The court may, before or after 
judgment, direct the bringing in of new parties 
to the end that substantial justice may be done. 
See G.S. 1A-1, Rules 19 and 22. Dwiggins v. 
Parkway Bus Co., 230 N.C. 234, 52 S.E.2d 892 
(1949). 

Conveyance with View to Dissolution. — 
Where a conveyance was not for apparently 
carrying on in the usual way the business of the 
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partnership, but was with a view to the imme- 
diate dissolution of the partnership, neither 
G.S. 59-40(d) nor subsection (a) of this section 
applies. Instead, subsection (b) of this section 
applies. Simmons v. Quick-Stop Food Mart, 
Inc. 007, N.C. 338296 52d 2hoslooa) 

Materialman’s Lien Held Superior to 
Deed of Trust. — Since deed of trust which 
was recorded did not convey debtor’s predeces- 
sor’s interest in that property, but instead pur- 
ported to convey the interest of which was an 
interest which debtor did not have, since the 
deed was indexed with debtor as grantor and 
thus was recorded outside of its chain of title 
and had the same effect on notice as no regis- 
tration, and since the fact that such deed was 
signed general partner of actual owner had no 
effect, materialman’s lien was superior to deed 
of trust. Southeastern Sav. & Loan Ass’n v. 
Rentenbach Constructors, Inc., 114 Bankr. 441 
(E.D.N.C. 1989), aff'd per curiam, 907 F.2d 
1139 (4th Cir. 1990). 

Applied in Bynum v. Hobbs Realty, — F. 
Supp. 2d —, 2002 U.S. Dist. LEXIS 19499 
(M.D.N.C. Apr. 4, 2002); Whitacre P’ship. v. 
BioSignia, Inc., 153 N.C. App. 608, 574 S.E.2d 
475, 2002 N.C. App. LEXIS 1275 (2002), cert. 
granted, 356 N.C. 695, 579 S.E.2d 103 (2008). 

Cited in Pappas v. Crist, 223 N.C. 265, 25 
S.E.2d 850 (1943); Johnson v. Gill, 235 N.C. 40, 
68 S.E.2d 788 (1952); Blow v. Shaughnessy, 68 
N.C. App. 1, 313 S.E.2d 868 (1984). 


OPINIONS OF ATTORNEY GENERAL 


Not Advisable for Attorney to Act as 
Notary and Verify Client’s Divorce Com- 
plaint. — It is not advisable for a notary who is 
also a partner in a law firm acting of counsel to 
an attorney filing a divorce complaint to nota- 
rize the verification of the client. A divorce 
complaint which is not properly notarized is 
subject to dismissal. See opinion of Attorney 
General to Mr. James Lee Knight, Notary Pub- 
lic, Guilford County, — N.C.A.G. — (May 18, 
1988). 

When one partner of Firm A appears as 
attorney for a plaintiff in a divorce proceeding, 
the other partners in the firm also “appear,” 
and they could be prohibited under former G.S. 
47-8 from notarizing the verification of the 
client. This would be true whether or not the 
firm appears as “of counsel” to the individual 
partner on the face of the complaint or answer. 
Therefore, such practice should be avoided, and 
as an attorney/notary who acts in this fashion 
proceeds at his own risk. See opinion of Attor- 
ney General to Mr. James Lee Knight, Notary 
Public, Guilford County, — N.C.A.G. — (May 
18, 1988). 
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Pleadings not requiring verification by one of 
the parties are not subject to dismissal if they 
are verified anyway and a partner of the firm 
representing that client acts as the notary. 
However, former G.S. 47-8 would still seem to 
say that partner is without power to act as a 
notary in that situation. The signature of the 
attorney signing the pleadings would be ade- 
quate under N.C.R.C.P., Rule 11(a). See opinion 
of Attorney General to Mr. James Lee Knight, 
Notary Public, Guilford County, — N.C.A.G. — 
(May 18, 1988). 

Act of One Partner Binding on Partner- 
ship. — This section sets out a basic premise of 
agency law that the acts of one partner, includ- 
ing the execution of any instrument in the 
partnership name, for the purpose of carrying 
on the usual business of the partnership is 
binding on the partnership unless he has in fact 
no such authority and the person with whom he 
is dealing is aware of that fact. See opinion of 
Attorney General to Mr. James Lee Knight, 
Notary Public, Guilford County, — N.C.A.G. — 
(May 18, 1988). 
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§ 59-39.1. Act, admission or acknowledgment by partner. 


After a cause of action has accrued on any obligation of a partnership, any 
act, admission or acknowledgment by any partner acting in the ordinary 
course of the business of the partnership or with the authority of his copartners 
which removes the bar of the statute of limitations or causes the statutes to 
begin running anew with respect to the partner doing such act or making such 
admission or acknowledgment has a like effect with respect to all of the 
partners and with respect to partnership liability, but when any partner is not 
so acting and does not have the authority of his copartners, any act, admission 
or acknowledgment by such partner which removes the bar of the statute of 
limitations or causes the statute to begin running anew has such effect only as 
to the partner doing such act or making such admission or acknowledgment, 
and shall not renew, extend or in any manner impose liability of any kind 
against any partner who has not authorized or ratified the same nor against 
the partnership. (1953, c. 1076, s. 2.) 


Legal Periodicals. — For brief comment on 
this section, see 31 N.C.L. Rev. 397 (1953). 


§ 59-40. Conveyance of real property of the partnership. 


(a) Where title to real property is in the partnership name, any partner may 
convey title to such property by a conveyance executed in the partnership 
name; but the partnership may recover such property unless the partner’s act 
binds the partnership under the provisions of subsection (a) of GS. 59-39, or 
unless such property has been conveyed by the grantee or a person claiming 
through such grantee to holder for value without knowledge that the partner, 
in making the conveyance, has exceeded his authority. 

(b) Where title to real property is in the name of the partnership, a 
conveyance executed by a partner, in his own name, passes the equitable 
interest of the partnership, provided the act is one within the authority of the 
partner under the provisions of subsection (a) of G.S. 59-39. 

(c) Where title to real property is in the name of one or more, but not all the 
partners, and the record does not disclose the right of the partnership, the 
partners in whose name the title stands may convey title to such property, but 
the partnership may recover such property if the partners’ act does not bind 
the partnership under the provisions of subsection (a) of G.S. 59-39, unless the 
purchaser or his assignee, is a holder for value, without knowledge. 

(d) Where the title to real property is in the name of one or more or all the 
partners, or in a third person in trust for the partnership, a conveyance 
executed by a partner in the partnership name, or in his own name, passes the 
equitable interest of the partnership, provided the act is one within the 
authority of the partner under the provisions of subsection (a) of G.S. 59-39. 

(e) Where the title to real property is in the names of all the partners a 
conveyance executed by all the partners passes all their rights in such 
property. (1941, c. 374, s. 10; 1959, c. 1161, s. 3.) 


CASE NOTES 


How Title to Real Property Held. — Un- 758 (Bankr. M.D.N.C. 1994). 
der this Article, title to real property owned by Land owned individually by one who 
a partnership may be held either in the part- entered into a partnership could not be- 
nership name or in the name of some or all of come a partnership asset absent some 
the partners. Simmons v. Quick-Stop Food written agreement sufficient to satisfy the 
Mart, Inc., 307 N.C. 33, 296 S.E.2d 275 (1982): statute of frauds, despite subsection (c) of this 
Magers v. Thomas (In re Vannoy), 176 Bankr. — section, which recognizes that title to real prop- 
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erty may be in the name of one or more, but not Bankr. 758 (Bankr. M.D.N.C. 1994). 
all the partners, and G.S. 59-56, which makes a Conveyance with View to Dissolution. — 
partner’s interest in partnership property,even Where a conveyance is not for apparently car- 
real property, a personal property interest. rying on in the usual way the business of the 
Ludwig v. Walter, 75 N.C. App. 584, 331S.E.2d partnership, but is with a view to the immedi- 
177 (1985). ate dissolution of the partnership, neither sub- 
Determination of Partnership Property. section (d) of this section nor G.S. 59-39(a) 
— An important factor in determining whether applies. Instead, G.S. 59-39(b) applies. Sim- 
property listed in the names of the partners is mons v. Quick-Stop Food Mart, Inc., 307 N.C. 
partnership property is whether the propertyis 33, 296 S.E.2d 275 (1982). 
used by those partners for partnership pur- Cited in Simmons v. Quick Stop Food Mart, 
poses; if so, such use of the property is evidence _Inc., 56 N.C. App. 105, 286 S.E.2d 807 (1982); 
of an intention that the property be partnership Potter v. Homestead Preservation Ass’n, 330 
property. Magers v. Thomas (In re Vannoy), 176 N.C. 569, 412 S.E.2d 1 (1992). 


§ 59-41. Partnership bound by admission of partner. 


An admission or representation made by any partner concerning partner- 
ship affairs within the scope of his authority as conferred by this Act is 
evidence against the partnership. (1941, c. 374, s. 11; 2000-140, s. 101(n).) 


Cross References. — As to admission after 
the statute of limitations has run, see G.S. 1-27 
and G.S. 59-39.1. 


§ 59-42. Partnership charged with knowledge of or notice 
to partner. 


Notice to any partner of any matter relating to partnership affairs, and the 
knowledge of the partner acting in the particular matter, acquired while a 
partner or then present to his mind, and the knowledge of any other partner 
who reasonably could and should have communicated it to the acting partner, 
operate as notice to or knowledge of the partnership, except in the case of a 
fraud on the partnership committed by or with the consent of that partner. 
CLOAIe Cas (Avice li2e) 


Legal Periodicals. — For survey of 1980 The Expansion and Effect of Legal Malpractice 
commercial law, see 59 N.C.L. Rev. 1081 (1981). Liability in North Carolina”, see 18 Campbell 
For comment, “Creating the Legal Monster: L. Rev. 121 (1996). 


CASE NOTES 


Applied in Browning v. Maurice B. Levien & Forrest Drive Assocs. v. Wal-Mart Stores, Inc., 
Co., 44 N.C. App. 701, 262 S.E.2d 355 (1980); 72 F. Supp. 2d 576 (M.D.N.C. 1999). 


§ 59-43. Partnership bound by partner’s wrongful act. 


Where, by any wrongful act or omission of any partner acting in the ordinary 
course of the business of the partnership or with the authority of his 
copartners, loss or injury is caused to any person, not being a partner in the 
partnership, or any penalty is incurred, the partnership is liable therefor to the 
same extent as the partner so acting or omitting to act. (1941, c. 374, s. 13.) 


Legal Periodicals. — For comment, “North For comment, “Creating the Legal Monster: 
Carolina’s Limited Liability Company Act: A The Expansion and Effect of Legal Malpractice 
Legislative Mandate for Professional Limited Liability in North Carolina”, see 18 Campbell 
Liability,” see 29 Wake Forest L. Rev. 857  L. Rev. 121 (1996). 

(1994). 
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CASE NOTES 


Section Applicable to Law Partnerships. 
— The rules set out in this section regarding 
partnership tort liability are fully applicable to 
law partnerships. Shelton v. Fairley, 86 N.C. 
App. 147, 356 S.E.2d 917, cert. denied, 320 N.C. 
634, 360 S.E.2d 94 (1987). 

Authority of Partner to Bind Firm. — In 
the absence of authority expressly conferred, a 
partner’s authority to bind his firm is restricted 
to things done by him within the scope of 
partnership business. Investors Title Ins. Co. v. 
Herzig, 83 N.C. App. 392, 350 S.E.2d 160 
(1986), rev’d on other grounds, 320 N.C. 770, 
360 S.E.2d 786 (1987). 

Where one partner is sued individually 
for a tort committed by him in the course of 
the partnership business, a judgment would be 
binding upon him individually, and as to the 
partnership property, but not as against the 
other partner individually, though the court 
even after judgment may direct that such other 
partner be brought in and made a party. 
Dwiggins v. Parkway Bus Co., 230 N.C. 234, 52 
S.E.2d 892 (1949). See also § 59-45 and notes 
thereunder. 

Malicious prosecution is not within the 
ordinary course of business of a law part- 
nership. Jackson v. Jackson, 20 N.C. App. 406, 
201 S.E.2d 722 (1974). 

Advising the initiation of a criminal prosecu- 
tion is clearly within the normal range of activ- 
ities for a typical law partnership, but taking 
such action maliciously and without probable 
cause is quite a different matter. A partner who 
gave such advice was either conducting himself 
lawfully and ethically in his relationship with 
his client, in which event neither he nor any of 
his partners would have any liability, or he was 
conducting himself maliciously and unlawfully 
and would not be acting in the ordinary course 
of the partnership business. Whatever may be 
the eventual determination of the conduct, it is 
evident that his partners, who did not autho- 
rize, participate in, or even know about such 
conduct, would not be held responsible for any 
injury the conduct may have caused. Jackson v. 
Jackson, 20 N.C. App. 406, 201 S.E.2d 722 
(1974). 

Action Against Individual Partners for 
Violation of Federal False Claims Act. — In 
an action by the federal government to recover 
from individual partners for alleged violation of 
the False Claims Act, this section did not im- 


pose liability upon one of the partners for a 
false claim filed by the other, since the action 
was against the individual partners and not 
against the partnership. United States v. 
Toepleman, 141 F. Supp. 677 (E.D.N.C. 1956), 
aff'd in part and rev'd, 242 F.2d 359 (4th Cir. 
1957), modified, United States v. McNinch, 356 
U.S. 595, 78S. Ct. 950, 2 L. Ed. 2d 1001 (1958). 

Liability of Law Firm for Partner’s Ac- 
tivities. — In order to determine whether 
members of a law firm should be held liable for 
the activities of one of its partners, the court 
should consider (1) the provisions of the instru- 
ment empowering the firm to practice law, such 
as partnership agreements and articles of in- 
corporation, as well as statutory provisions; (2) 
the construction which our courts have histor- 
ically given the questioned activity or related 
ones; (3) where the partner has acted, or 
seemed to act, with the firm’s authority; this 
includes his position in the firm, the participa- 
tion, if any, by the rest of the firm in the 
disputed activities, and any assurances given 
the client that this transaction would be han- 
dled through the firm; and finally, (4) whether 
the other members of the firm have assented to 
or ratified the acts. Shelton v. Fairley, 86 N.C. 
App. 147, 356 S.E.2d 917, cert. denied, 320 N.C. 
634, 360 S.E.2d 94 (1987). 

Where law firm benefits indirectly from 
partner’s position as executor undertaken 
in his individual capacity, that benefit alone 
is not sufficient to establish partnership liabil- 
ity for those activities. Shelton v. Fairley, 86 
N.C. App. 147, 356 S.E.2d 917, cert. denied, 320 
N.C. 634, 360 S.E.2d 94 (1987). 

Act Done in Ordinary Course of Busi- 
ness. — An issue of material fact was held to 
exist as to whether the act of defendant, in 
executing the title certificate on property 
owned by him and for the purpose of obtaining 
a personal loan for himself was “in the ordinary 
course of the business of the partnership or 
with the authority of his copartners.” Investors 
Title; Ins Cov. Herzig, 320. N.C. 770,°360 
S.E.2d 786 (1987). 

Applied in Bynum y. Hobbs Realty, — F. 
Supp. 2d —, 2002 U.S. Dist. LEXIS 19499 
(M.D.N.C. Apr. 4, 2002). 

Cited in Johnson v. Gill, 235 N.C. 40, 68 
S.E.2d 788 (1952); Keith v. Wilder, 241 N.C. 
672, 86 S.E.2d 444 (1955); Heath v. Craighill, 
Rendleman, Ingle & Blythe, 97 N.C. App. 236, 
388 S.E.2d 178 (1990). 


§ 59-44. Partnership bound by partner’s breach of trust. 


The partnership is bound to make good the loss: 
(1) Where one partner acting within the scope of his apparent authority 
receives money or property of a third person and misapplies it; and 
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(2) Where the partnership in the course of its business receives money or 
property of a third person and the money or property so received is 
misapplied by any partner while it is in the custody of the partner- 
ship. (1941, c. 374, s. 14.) 


§ 59-45. Nature of partner’s liability in ordinary partner- 
ships and in registered limited liability part- 
nerships. 


(a) Except as provided by subsections (al) and (b) of this section, all 
partners are jointly and severally liable for the acts and obligations of the 
partnership. 

(al) Except as provided in subsection (b) of this section, a partner in a 
registered limited liability partnership is not individually liable for debts and 
obligations of the partnership incurred while it is a registered limited liability 
partnership solely by reason of being a partner and does not become liable by 
participating, in whatever capacity, in the management or control of the 
business of the partnership. 

(b) Nothing in this Chapter shall be interpreted to abolish, modify, restrict, 
limit, or alter the law in this State applicable to the professional relationship 
and liabilities between the individual furnishing the professional services and 
the person receiving the professional services, the standards of professional 
conduct applicable to the rendering of the services, or any responsibilities, 
obligations, or sanctions imposed under applicable licensing statutes. A 
partner in a registered limited liability partnership is not individually liable, 
directly or indirectly, including by indemnification, contribution, assessment, 
or otherwise, for the debts, obligations, and liabilities of, or chargeable to, the 
registered limited liability partnership that arise from errors, omissions, 
negligence, malpractice, incompetence, or malfeasance committed by another 
partner or by an employee, agent, or other representative of the partnership; 
provided, however, nothing in this Chapter shall affect the liability of a partner 
of a professional registered limited liability partnership for his or her own 
errors, omissions, negligence, malpractice, incompetence, or malfeasance com- 
mitted in the rendering of professional services. 

(c) Repealed by Session Laws 1999-362, s. 5, effective October 1, 1999. 

(d) A partner in a registered limited liability partnership is not a proper 
party to proceedings by or against a limited lability partnership, except where 
the object of the proceeding is to enforce a partner’s right against or liability to 
the limited lability partnership. 

(e) The lability of partners of a registered limited lability partnership 
formed and existing under this Chapter shall at all times be determined solely 
and exclusively by this Chapter and the laws of this State. 

(f) If a conflict arises between the laws of this State and the laws of any 
other jurisdiction with regard to the liability of a partner of a registered limited 
hability partnership formed and existing under this Chapter for the debts, 
obligations, and liabilities of the registered limited liability partnership, this 
Chapter and the laws of this State shall govern in determining the liability. 
(1941, ¢: 3745s) 15; 1953, 'c. 881591993) '0.354, s. 4551 999-362 N645n) 


Cross References. — As to procedure in For comment, “North Carolina’s Limited Li- 
action against partners, see G.S. 1-72 and G.S. ability Company Act: A Legislative Mandate for 
1-113. As to liability of hmited partner to third Professional Limited Liability,” see 29 Wake 
parties, see G.S. 59-303. Forest L. Rev. 857 (1994). 

Legal Periodicals. — For note, “Corporate For comment, “Creating the Legal Monster: 
Law — Limited Liability Company Act, N.C. The Expansion and Effect of Legal Malpractice 
Gen. Stat. G.S. 57C-1-01 to 57C-10-07 (1993),”. Liability in North Carolina”, see 18 Campbell 
see 72 N.C.L. Rev. 1654 (1994). L. Rey. 1211996). 


20 


859-45 


ART. 2. UNIFORM PARTNERSHIP ACT 


§59-45 


CASE NOTES 


Section States Common Law. — The com- 
mon-law rule of joint and several liability of 
partners for a tort committed by one of the 
members of the partnership is incorporated in 
the Uniform Partnership Act, embraced in this 
Article. Dwiggins v. Parkway Bus Co., 230 N.C. 
234, 52 S.E.2d 892 (1949); Johnson v. Gill, 235 
N.C. 40, 68 S.E.2d 788 (1952). 

Each partner is jointly and severally 
liable for a tort committed by one partner in 
the course of the partnership business, and the 
injured person may sue all members of the 
partnership or any one of them at his election. 
Dwiggins v. Parkway Bus Co., 230 N.C. 234, 52 
S.E.2d 892 (1949); Johnson v. Gill, 235 N.C. 40, 
68 S.E.2d 788 (1952). See note to § 59-43. 

Privity to Contract. — It is fundamental 
that all partners are agents of each other, that 
a contract entered into by the agent is a con- 
tract entered into by the principal, and that all 
partners are liable on any contract executed by 
a single partner in the name of the partnership; 
and if a partner may be sued for nonpayment or 
other breach of the contract, he certainly is 
privy to the contract. Barnes v. Campbell Chain 
Co., 47 N.C. App. 488, 267 S.E.2d 388 (1980). 

Each partner in a partnership is jointly and 
severally liable for a tort committed in the 
course of the partnership business, and the 
injured party may sue all members of the 
partnership or any one of them at his election. 
But a partner who is not served with summons 
is not bound beyond his partnership assets. 
Stevens v. Nimocks, 82 N.C. App. 350, 346 
S.E.2d 180, cert. denied, 318 N.C. 511, 349 
S.E.2d 873 (1986), reconsideration denied, 318 
INFO: 702, 351y5.E.2d 760 (1987). 

Actual Notice Is Not Sufficient. — Actual 
notice of a suit against the partnership will not 
cure the requirement that a partner must be 
served with a summons to be held individually 
liable. Stevens v. Nimocks, 82 N.C. App. 350, 
346 S.E.2d 180, cert. denied, 318 N.C. 511, 349 
S.E.2d 873 (1986), reconsideration denied, 318 
N.C. 702, 351 S.E.2d 760 (1987). 

Nor Is Participation in Suit Against 
Partnership. — A partner who participates in 
a malpractice suit by acquainting himself with 
the facts of the pending suit and notifying his 
insurance carrier of the suit does not subject 
himself to individual liability when the Rules of 
Civil Procedure require that he be served with 
process individually before being held individ- 
ually liable. Stevens v. Nimocks, 82 N.C. App. 
350, 346 S.E.2d 180, cert. denied, 318 N.C. 511, 
349 S.E.2d 873 (1986), reconsideration denied, 
318 N.C. 702, 351 S.E.2d 760 (1987). 

Or Verification of Answer. — Defendant 
partner’s verification of original answer where 
he was sued in his partnership capacity did not 
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subject him to individual liability. Stevens v. 
Nimocks, 82 N.C. App. 350, 346 S.E.2d 180, 
cert. denied, 318 N.C. 511, 349 S.E.2d 873 
(1986), reconsideration denied, 318 N.C. 702, 
351 S.E.2d 760 (1987). 

Notice Held Sufficient. — Where defen- 
dants, who were general partners, were sued 
individually, and the prayer for relief asked for 
enforcement of arbitration award against all 
defendants jointly and severally, the individual 
defendants were on notice that plaintiff’s com- 
plaint sought to hold them individually liable 
for any award made in the arbitration; with 
that knowledge, defendants filed an answer 
requesting that the action be stayed pending 
determination of the claims in the arbitration 
proceeding; therefore, defendants were on no- 
tice that the arbitration proceeding would af- 
fect them individually, and not only as part- 
ners, even though the defendants were not 
named individually in the arbitration proceed- 
ing. George W. Kane, Inc. v. Bolin Creek West 
Assocs., 95 N.C. App. 135, 381 S)B.2d 832 
(1989). 

Burden of Proof Where Partner Did Not 
Sign in Name of Partnership. — Where one 
partner did not sign either a promissory note or 
mortgage in the name of the alleged partner- 
ship, the plaintiff had the burden of showing 
either that (1) that partner was acting on 
behalf of the partnership when he executed the 
note and mortgage and the other partner had 
authorized his acts, or (2) the other partner, 
with knowledge of the note and mortgage, rat- 
ified his acts. Hines v. Arnold, 103 N.C. App. 31, 
404 S.E.2d 179 (1991). 

Repayment of Note Out of Partnership 
Funds. — Regardless of whether a note was 
signed by the parties as individuals or as part- 
ners, its legal effect was the same. Neverthe- 
less, in a dissolution action, where it appeared 
that the note was executed in furtherance of the 
partnership, and that there may have been 
partnership funds available to satisfy it, the 
court should have determined the nature of the 
note and ordered it repaid out of partnership 
funds if possible. Ludwig v. Walter, 75 N.C. 
App. 584, 331 S.E.2d 177 (1985). 

General Partner Not Held Personally 
Liable. — General partner who was not made 
a party to the defendant’s counterclaim or 
served with a copy of a summons, could not be 
held personally liable for the judgment against 
the partnership. Post & Front Properties, Ltd. 
v. Roanoke Constr. Co., 117 N.C. App. 93, 449 
S.E.2d 765 (1994). 

Applied in NCNB Nat’! Bank v. O’Neill, 102 
N.C. App. 313, 401 S.E.2d 858 (1991); Bynum v. 
Hobbs Realty, — F. Supp. 2d —, 2002 U.S. Dist. 
LEXIS 19499 (M.D.N.C. Apr. 4, 2002). 


§59-46 CH. 59. PARTNERSHIP $59-46 


Cited in Brewer v. Elks, 260 N.C. 470, 183 105 N.C. App. 158, 412 S.E.2d 188 (1992); 
S.E.2d 159 (1963); Econo-Travel Hotel Corp. v. Harrell Oil Co. of Mount Airy v. Case, 142 N.C. 
Taylor, 45,N.C,App..229; 262.5: 2d.869 (1980);) App, 485,. 542. 5.H.2d..522, 12001 N.Ca App 
Stevens v. Lawyers Mut. Liab. Ins. Co., 789 LEXIS 135 (2001). 

F.2d 1056 (4th Cir. 1986); Hinshaw v. Wright, 


§ 59-46. Partner by estoppel. 


(a) When a person, by words spoken or written, by conduct, or by contract, 
represents himself, or consents to another representing him to anyone, as a 
partner in an existing partnership or with one or more persons not actual 
partners, he is liable to any such person to whom such representation has been 
made, who has, on the faith of such representation, given credit to the actual 
or apparent partnership, and if he has made such representation or consented 
to its being made in a public manner, he is liable to such person, whether the 
representation has or has not been made or communicated to such person so 
giving credit by or with the knowledge of the apparent partner making the 
representation or consenting to its being made. 

(1) When a partnership liability results, he is liable as though he were an 
actual member of the partnership. 

(2) When no partnership liability results, he is liable jointly with the 
other persons, if any, so consenting to the contract or representation 
as to incur liability, otherwise separately. 

(b) When a person has been thus represented to be a partner in an existing 
partnership, or with one or more persons not actual partners, he is an agent of 
the persons consenting to such representation to bind them to the same extent 
and in the same manner as though he were a partner in fact, with respect to 
persons who rely upon the representation. Where all the members of the 
existing partnership consent to the representation, a partnership act or 
obligation results; but in all other cases it is the joint act or obligation of the 
person acting and the persons consenting to the representation. (1941, c. 374, 
Sel GOO Ce i SZ.) 


Legal Periodicals. — For comment, “Creat- Effect of Legal Malpractice Liability in North 
ing the Legal Monster: The Expansion and Carolina”, see 18 Campbell L. Rev. 121 (1996). 


CASE NOTES 


The filing of partnership tax returns is It is essential that the party estopped shall 
“significant” evidence of the existence of a have made a representation by words or acts 
partnership and may constitute an admission and that someone shall have acted on the faith 
against interest by a party who denies the’ of this representation in such a way that he 
existence of a partnership after having signeda cannot without damage withdraw from the 
partnership return. Magers v. Thomas (In re transaction. Volkman v. DP Assocs., 48 N.C. 
Vannoy), 176 Bankr. 758 (Bankr. M.D.N.C. App. 155, 268 S.E.2d 265 (1980). 

1994), Evidence that son was authorized to 

Nature of Liability. — This section pro- write checks on father’s corporate ac- 
vides for a form of liability more akin to that of | count did not constitute, in the absence of 
apparent authority than to estoppel. Volkman other fundamental requisites, a partnership in 
v. DP Assocs., 48 N.C. App. 155, 268 S.E.2d 265 fact. In the absence of representations made by 
(1980). the defendant personally to third-party credi- 

The essentials of equitable estoppel or tors and of any expression of consent on the 
estoppel in pais are a representation, either part of the defendant to his son that the son 
by words or conduct, made to another, who could represent him to be a partner, there was 
reasonably believing the representation to be no evidentiary support for plaintiff’s contention 
true, relies upon it, with the result that he that representations were made in a public 
changes his position to his detriment. Volkman manner, so that under these circumstances, the 
v. DP Assocs., 48 N.C. App. 155, 268 S.E.2d 265 evidence was not sufficient to warrant submit- 
(1980). ting the case to the jury upon the theory of 
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partnership by estoppel. H-K Corp. v. Chance, 
25 N.C: App. 61, 212 S.E.2d 34 (1975). 
Defendant’s communications with in- 
surance agents regarding the acquisition of 
insurance policies for her ex-husband’s farm 


ART. 2. UNIFORM PARTNERSHIP ACT 


§59-48 


dealt with defendant as an agent for the farm 
and could not later claim that defendant was 
anything other than a representative. G.R. Lit- 
tle Agency, Inc. v. Jennings, 88 N.C. App. 107, 
362 S.E.2d 807 (1987). 


business did not amount to a representation of 
her partnership status so as to estop her from 
subsequently denying same. Plaintiff’s agents 


Cited in DuBose Steel, Inc. v. Faircloth, 59 
N.C. App. 722, 298 S.E.2d 60 (1982). 


§ 59-47. Liability of incoming partner. 


A person admitted as a partner into an existing partnership is liable for all 
the obligations of the partnership arising before his admission as though he 
had been a partner when such obligations were incurred, except that this 
liability shall be satisfied only out of partnership property. (1941, c. 374, s. 17.) 


Part 4. Relations of Partners to One Another. 


§ 59-48. Rules determining rights and duties of partners. 


The rights and duties of the partners in relation to the partnership shall be 
determined, subject to any agreement between them, by the following rules: 

(1) Each partner shall be repaid his contributions, whether by way of 
capital or advances to the partnership property and share equally in 
the profits and surplus remaining after all liabilities, including those 
to partners, are satisfied; and must contribute towards the losses, 
whether of capital or otherwise, sustained by the partnership accord- 
ing to his share in the profits. 

(2) The partnership must indemnify every partner in respect of payments 
made and personal liabilities reasonably incurred by him in the 
ordinary and proper conduct of its business, or for the preservation of 
its business or property. 

(3) A partner, who in aid of the partnership makes any payment or 
advance beyond the amount of capital which he agreed to contribute, 
shall be paid interest from the date of the payment or advance. 

(4) Apartner shall receive interest on the capital contributed by him only 
from the date when repayment should be made. 

(5) All partners have equal rights in the management and conduct of the 
partnership business. 

(6) No partner is entitled to remuneration for acting in the partnership 
business, except that a surviving partner is entitled to reasonable 
compensation for his services in winding up the partnership affairs. 

(7) No person can become a member of a partnership without the consent 
of all the partners. 

(8) Any difference arising as to ordinary matters connected with the 
partnership business may be decided by a majority of the partners; 
but no act in contravention of any agreement between the partners 
may be done rightfully without the consent of all the partners. (1941, 


c, 3/4.s.. 18.) 
Cross References. — As to rights and lia- ation of North Carolina’s Limited Liability Cor- 
bilities of limited partners, see G.S. 59-301 et poration Act,” see 32 Wake Forest L. Rev. 179 


seq. 
Legal Periodicals. — For article, “The Cre- 


(987): 
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CASE NOTES 


“Milk base” owned by defendant and church was not entitled to indemnity or contri- 
used by dairy partnership was a “contri- bution as the church incurred no “personal 
bution” to the partnership property as contem- _ liabilities” and made no “personal payments”; 
plated by subdivision (1) of this section. Halsey rather, the joint venture incurred the liabilities 
v. Choate, 27 N.C. App. 49, 217 S.E.2d 740, cert. and the insurance maintained for its protection 
denied, 288 N.C. 730, 220 S.E.2d 350 (1975). covered the settlement payment. Jones v. Shoji, 

Where insurance proceeds were joint 336 N.C. 581, 444 S.E.2d 203 (1994). 


venture property of church and day care Cited in Jones v. Shoji, 110 N.C. App. 48, 428 
and were sufficient to cover plaintiffs’ claims g F 9q 865 (1993). 


arising from accident with church van, the 


§ 59-49. Partnership books. 


The partnership books shall be kept, subject to any agreement between the 
partners, at the principal place of business of the partnership, and every 
partner shall at all times have access to and may inspect and copy any of them. 
COA Ieca3 74.5. 19,) 


§ 59-50. Duty of partners to render information. 


Partners shall render on demand true and full information of all things 
affecting the partnership to any partner or the legal representative of any 
deceased partner or partner under legal disability. (1941, c. 374, s. 20.) 


CASE NOTES 


Fiduciary Duty Exists. — A fiduciary duty partner was required to make full disclosure of 
existed on the part of one of the partners ina _ all material facts within the partner’s knowl- 
partnership as to the other two partners in the _ edge to the other partners in any way relating 
partnership. This fiduciary duty imposed on to the partnership affairs. Compton v. Kirby, 


the partner the obligation of the utmost good 157N.C. App. 1,577 S.E.2d 905, 2003 N.C. App. 
faith in the dealings with the other partnersin [LEXIS 369 (2003). 
respect to partnership affairs; such that the 


§ 59-51. Partner accountable as a fiduciary. 


(a) Every partner must account to the partnership for any benefit, and hold 
as trustee for it any profits derived by him without the consent of the other 
partners from any transaction connected with the formation, conduct or 
liquidation of the partnership or from any use by him of its property. 

(b) This section applies also to the representatives of a deceased partner 
engaged in the liquidation of the affairs of the partnership as the personal 
representatives of the last surviving partner. (1941, c. 374, s. 21.) 


Cross References. — As to criminal liabil- 
ity for appropriation of partnership funds by 
partner, see G.S. 14-97 and G.S. 14-98. 


CASE NOTES 


Applicability. — Although this section does never actually form a partnership. Silverman v. 
not extend a partner’s fiduciary duty to actions Miller, 155 Bankr. 362 (Bankr. E.D.N.C. 1998). 
connected with the formation of the partner- When one partner wrongfully takes 
ship, it expressly applies to “every partner.” partnership funds and uses them to buy or 
There is no indication that it applies beyond improve property, his copartners may charge 
this context to individuals who agree to but the property with a constructive trust in favor 
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of the partnership to the extent of the partner- did not share the benefits of the merger with 
ship funds used in its purchase or improve- the other partners. The partner engaged in 
ment. McGurk v. Moore, 234 N.C. 248, 67 self-dealing, which constituted a breach of the 
S.H.2d 53 (1951). partner’s fiduciary duties. Compton v. Kirby, 
Self-Dealing by a Partner Constitutes a 157 N.C. App. 1,577 S.E.2d 905, 2003 N.C. App. 
Breach of Fiduciary Duty. — Partner ina [LEXIS 369 (2003). 
partnership breached the fiduciary duty owed Cited in Church v. Carter, 94 N.C. App. 286 
to the other partners in the partnership where 380 S.E.2d 167 (1989). 
the partner entered into a business merger and 


§ 59-52. Right to an account. 


Any partner shall have the right to a formal account as to partnership 
affairs: 

(1) If he is wrongfully excluded from the partnership business or posses- 
sion of its property by his copartners, 

(2) If the right exists under the terms of any agreement, 

(3) As provided by G.S. 59-51, 

(4) Whenever other circumstances render it just and reasonable. (1941, c. 
374, s. 22.) 


CASE NOTES 


Equitable jurisdiction is practically exclu- Accounting Properly Ordered. — Ac- 
sive in proceedings for an account and settle- counting properly ordered where (1) the evi- 
ment of partnership affairs, including suits for dence was sufficient to establish the existence 
an accounting and settlement of the firm’s of a partnership involving the parties, (2) by 
affairs between the copartners themselves. Ca- _ filing a claim against the defendants, the plain- 
sey v. Grantham, 239 N.C. 121, 79 S.E.2d 735 _ tiff expressed his intent to dissolve the partner- 
(1954). ship, and (3) the defendants admitted that they 

Cause of Action for Accounting Stated. had not paid a partnership profit share to the 
— Allegations of a partner that the other part- _ plaintiff. Dean v. Manus Homes, Inc., 143 N.C. 
ner had usurped complete control and exclusive App. 549, 546 S.E.2d 160, 2001 N.C. App. 
possession of the books, records and entire LEXIS 310 (2001). 
assets of the partnership and was squandering Applied in Silverman v. Miller, 155 Bankr. 
its earnings and assets, and had refused, after 362 (Bankr. E.D.N.C. 1993). 
demand, to account to plaintiff for any share of Cited in Campbell v. Miller, 274 N.C. 143, 
the profits or earnings of the business, were 161 S.E.2d 546 (1968); Church v. Carter, 94 
held to state a cause of action for an accounting N.C. App. 286, 380 S.E.2d 167 (1989); Lewis v. 
between the partners. Casey v. Grantham, 239 Edwards, 159 N.C. App. 384, 583 S.E.2d 387, 
NEGA 205°79°S:E. 2d 735 (1954). 2003 N.C. App. LEXIS 1519 (2003). 


§ 59-53. Continuation of partnership beyond fixed term. 


(a) When a partnership for a fixed term or particular undertaking is 
continued after the termination of such term or particular undertaking 
without any express agreement, the rights and duties of the partners remain 
the same as they were at such termination, so far as is consistent with a 
partnership at will. 

(b) A continuation of the business by the partners or such of them as 
habitually acted therein during the term, without any settlement or liquida- 
tion of the partnership affairs, is prima facie evidence of a continuation of the 
partnersnip., (194 '¢ 374, 5.23.) 
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CH. 59. PARTNERSHIP 


§59-55 


Part 5. Property Rights of a Partner. 


§ 59-54. Extent of property rights of a partner. 


The property rights of a partner are: 


(1) His right in specific partnership property, 
(2) His interest in the partnership, and 
(3) His right to participate in the management. (1941, c. 374, s. 24.) 


Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 


poration Act,” see 32 Wake Forest L. Rev. 179 
G99: 


CASE NOTES 


Deed of trust executed by debtor did not 
create a security interest in the partnership 
interest of debtor in partnership property; the 
trustee, was entitled to avoid such deed of trust 
to the extent that the deed of trust was alleged 
to create a security interest in the partnership 
interest of debtor. Magers v. Thomas (In re 


Vannoy), 176 Bankr. 758 (Bankr. M.D.N.C. 
1994). 
Applied in Simmons v. Quick-Stop Food 
Mart, Inc., 307 N.C. 33, 296 S.E.2d 275 (1982). 
Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
S.B.2d 774 (1955). 


§ 59-55. Nature of a partner’s right in specific partnership 


property. 


(a) A partner is co-owner with his partners of specific partnership property 
holding as a tenant in partnership. 
(b) The incidents of this tenancy are such that: 
(1) A partner, subject to the provisions of this Act and to any agreement 


between the partners, has an equal right with his partners to possess 
specific partnership property for partnership purposes; but he has no 
right to possess such property for any other purpose without the 
consent of his partners. 


(2) A partner’s right in specific partnership property is not assignable 


except in connection with the assignment of rights of all the partners 
in the same property. 


(3) A partner’s right in specific partnership property is not subject to 


attachment or execution, except on a claim against the partnership. 
When partnership property is attached for a partnership debt the 
partners, or any of them, or the representatives of a deceased partner, 
cannot claim any right under the homestead or exemption laws. 


(4) On the death of a partner his right in specific partnership property 


vests in the surviving partner or partners, except where the deceased 
was the last surviving partner, when his right in such property vests 
in his legal representative. Such surviving partner, or partners, or the 
legal representative of the last surviving partner, has no right to 
possess the partnership property for any but a partnership purpose. 


(5) A partner’s right in specific partnership property is not subject to 


Cross References. — As to survivor in joint 
tenancy for partnership purposes, see G.S. 


41-2. 


dower, curtesy, or allowances to widows, heirs, or next of kin. (1941, c. 
B14 Ss e2D, 2000-140 ss 110 1G )s) 


Legal Periodicals. — For article on joint 
ownership of corporate securities in North 
Carolina, see 44 N.C.L. Rev. 290 (1966). 


26 


859-56 
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CASE NOTES 


Partners Protected by G.S. 45-21.36. — 
Each partner, though certainly not enjoying the 
traditional rights of owners, holds a property 
interest sufficient to invoke the protection of 
G.S. 45-21.36. If it were otherwise, mortgagees 
could avoid the requirements of G.S. 45-21.36 
when foreclosing on property owned by a part- 
nership simply by suing the partners for a 
deficiency. NCNB Nat'l Bank v. O’Neill, 102 
N.C. App. 313, 401 S.E.2d 858 (1991). 

Assignment by one partner of all his 
rights in the partnership to a stranger does 
not affect the rights of the other partner who is 
not a party to such assignment, and such as- 
signment cannot transfer title to partnership 
property. Smithfield Oil Co. v. Furlonge, 257 
N.C. 388, 126 S.E.2d 167 (1962). 

The extent to which a partner may 
transfer or assign his interest in specific 
partnership property is controlled and 
limited by subparagraph (2); the effect of 
this provision is to invalidate or render void an 
assignment by a partner of his interest in 
specific partnership property if such assign- 
ment is not joined in by the other partners. 
Magers v. Thomas (In re Vannoy), 176 Bankr. 
758 (Bankr. M.D.N.C. 1994). 

Personal Policy Did Not Cover Partner- 


ship Property. — Cargo van involved in acci- 
dent was not general partner’s property for 
purposes of coverage under his personal blan- 
ket excess policy; because the cargo van was 
owned, maintained, and used by partnership on 
behalf of partnership business, the exception to 
the business pursuits exclusion did not apply 
and no coverage was provided by the policy. 
Harleysville Mut. Ins. Co. v. Packer, 60 F.3d 
1116 (4th Cir. 1995). 

Property Not Deeded to Partner Still 
Owned by Partnership. — Where partners 
dissolved their partnership and did not wind up 
the partnership affairs, parcel of property 
which was inadvertently not deeded to one 
partner continued to be owned by the partner- 
ship. McGahren v. First Citizens Bank & Trust 
Co., 111 F.3d 1159 (4th Cir. 1997), cert. denied, 
522>U,S. 950, 118'S.; Ct; 369, 139 L. Ed. 2d 287 
(1997), aff'd, 165 F.3d 19 (4th Cir. 1998), cert. 
denied; 526. U.S..1066, 119.S. Ct. 1458, 143 L. 
Ed. 2d 544 (1999). 

Applied in Prentzas v. Prentzas, 260 N.C. 
101, 113 S.E.2d 678 (1963); Simmons v. Quick- 
Stop Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 
ALO WlOS2)s 

Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
S.H.2d 774 (1955); DOT v. Nelson Co., 127 N.C. 
App. 365, 489 S.E.2d 449 (1997). 


§ 59-56. Nature of partner’s interest in the partnership. 


A partner’s interest in the partnership is his share of the profits and surplus, 
and the same is personal property. (1941, c. 374, s. 26.) 


CASE NOTES 


The interest of partners in the partner- 
ship is personal property, even though part 
of the partnership assets is real estate. Hence, 
upon the death of the partners, their respective 
personal representatives were properly made 
parties to prosecute and defend an action for an 
accounting and proper application of partner- 
ship property on behalf of their intestates. 
Bright v. Williams, 245 N.C. 648, 97 S.E.2d 247 
(1957). 

Partner’s Interest Not Subject to Statute 
of Frauds. — A partner’s interest in partner- 
ship assets — including real property — is a 
personal property interest. As such, it is not 
subject to the statute of frauds. Potter v. Home- 
stead Preservation Ass’n, 330 N.C. 569, 412 
S.E.2d 1 (1992). 

However, land owned individually by 
one who entered into a partnership could 
not become a partnership asset absent 
some written agreement sufficient to satisfy 
the statute of frauds, despite G.S. 59-40(c), 
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which recognizes that title to real property may 
be in the name of one or more, but not all, of the 
partners, and this section, which makes a part- 
ner’s interest in partnership property, even real 
property, a personal property interest. Ludwig 
v. Walter, 75 N.C. App. 584, 331 S.E.2d 177 
(1985). 

Deed of Trust Did Not Create a Security 
Interest. — Where financing statements were 
not filed in either the office of the Secretary of 
State or the office of the Register of Deeds in the 
county of the debtor’s place of business, with 
the result that no security interest in debtor’s 
partnership interest was perfected prior to the 
commencement of his Chapter 7 case, even if 
the deed of trust had been intended to create a 
security interest in debtor’s partnership inter- 
est, it would be avoidable by the trustee and 
ineffective. Magers v. Thomas (In re Vannoy), 
176 Bankr. 758 (Bankr. M.D.N.C. 1994). 

Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 
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§ 59-57. Assignment of partner’s interest. 


(a) A conveyance by a partner of his interest in the partnership does not of 
itself dissolve the partnership, nor, as against the other partners in the 
absence of agreement, entitle the assignee, during the continuance of the 
partnership, to interfere in the management or administration of the partner- 
ship business or affairs, or to require any information or account of partnership 
transactions, or to inspect the partnership books; but it merely entitles the 
assignee to receive in accordance with his contract the profits to which the 
assigning partner would otherwise be entitled. 

(b) In case of a dissolution of the partnership, the assignee is entitled to 
receive his assignor’s interest and may require an account from the date only 
of the last account agreed to by all the partners. (1941, c. 374, s. 27.) 


Cross References. — As to assignment of a 
limited partnership interest, see G.S. 59-701 et 
seq. 


CASE NOTES 


Deed of trust executed by debtor did not _ trust was alleged to create a security interest in 
create a security interest in the partner- the partnership interest of debtor. Magers v. 
ship interest of debtor in partnership Thomas (In re Vannoy), 176 Bankr. 758 (Bankr. 
property; the trustee, was entitled to avoid M.D.N.C. 1994). 
such deed of trust to the extent that the deed of 


§ 59-58. Partner’s interest subject to charging order. 


(a) On due application to a competent court by any judgment creditor of a 
partner, the court which entered the judgment, order or decree, or any other 
court, may charge the interest of the debtor partner with payment of the 
unsatisfied amount of such judgment debt with interest thereon; and may then 
or later appoint a receiver of his share of the profits, and of any other money 
due or to fall due to him in respect of the partnership, and make all other 
orders, directions, accounts and inquiries which the debtor partner might have 
made, or which the circumstances of the case may require. 

(b) The interest charged may be redeemed at any time before foreclosure, or 
in case of a sale being directed by the court may be purchased without thereby 
causing a dissolution: 

(1) With separate property, by any one or more of the partners, or 
(2) With partnership property, by any one or more of the partners with the 
consent of all the partners whose interests are not so charged or sold. 

(c) Nothing in this Act shall be held to deprive a partner of his right, if any, 
under the exemption laws, as regards his interest in the partnership. (1941, c. 
374, s. 28; 2000-140, s. 101(n).) 


Cross References. — As to liability of lim- 
ited partner to third parties, see G.S. 59-303. 


Part 6. Dissolution and Winding Up. 


§ 59-59. Dissolution defined. 


The dissolution of a partnership is the change in the relation of the partners 
caused by any partner ceasing to be associated in the carrying on as 
distinguished from the winding up of the business. (1941, c. 374, s. 29.) 
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Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 


ART. 2. UNIFORM PARTNERSHIP ACT 


§59-61 


poration Act,” see 32 Wake Forest L. Rev. 179 
(1997); 


CASE NOTES 


Applied in H-K Corp. v. Chance, 25 N.C. 
App. 61, 212 S.E.2d 34 (1975). 
Cited in Simmons vy. Quick-Stop Food Mart, 


Inc., 307 N.C. 33, 296 S.E.2d 275 (1982); Baker 


v. Rushing, 104 N.C. App. 240, 409 S.E.2d 108 


CIC ED) 


§ 59-60. Partnership not terminated by dissolution. 


On dissolution the partnership is not terminated, but continues until the 
winding up of partnership affairs is completed. (1941, c. 374, s. 30.) 


CASE NOTES 


Continuance of Lease as Partnership Af- 
fair. — Where legal title to the property re- 
mains in a dissolved partnership, a lease under 
which one party is named tenant continues as a 
partnership affair. The partnership affairs 
thereby are incomplete, and the partnership, 
though dissolved, has not yet “terminated.” 
Simmons v. Quick Stop Food Mart, Inc., 56 N.C. 
App. 105, 286 S.E.2d 807, rev’d on other 
grounds, 307 N.C. 33, 296 S.E.2d 275 (1982). 

Property Not Deeded to Partner Still 
Owned by Partnership. — Where partners 
dissolved their partnership and did not wind up 
the partnership affairs, parcel of property 


which was inadvertently not deeded to one 
partner continued to be owned by the partner- 
ship. McGahren v. First Citizens Bank & Trust 
Co., 111 F.3d 1159 (4th Cir. 1997), cert. denied, 
522, U.S. 950, 118.8. Ct. 369, 139 L. Ed. 2d 287 
(1997), aff'd, 165 F.3d 19 (4th Cir. 1998), cert. 
denied, 526 U.S. 1066, 119 S. Ct. 1458, 148 L. 
Ed. 2d 544 (1999). 

Cited in Campbell v. Miller, 274 N.C. 148, 
161 S.E.2d 546 (1968); Simmons v. Quick-Stop 
Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 275 
(1982); Baker v. Rushing, 104 N.C. App. 240, 
409 S.E.2d 108 (1991). 


§ 59-61. Causes of dissolution. 


Dissolution is caused: 


(1) Without violation of the agreement between the partners, 
a. By the termination of the definite term or particular undertaking 


specified in the agreement, 


b. By the express will of any partner when no definite term or 
particular undertaking is specified, 

c. By the express will of all partners who have not assigned their 
interests or suffered them to be charged for their separate debts, 
either before or after the termination of any specific term or 


particular undertaking, 


d. By the expulsion of any partner from the business bona fide in 
accordance with such a power conferred by the agreement be- 


tween the partners; 


(2) In contravention of the agreement between the partners, where the 
circumstances do not permit a dissolution under any other provision 
of this section, by the express will of any partner at any time; 

(3) By any event which makes it unlawful for the business of the 
partnership to be carried on or for the members to carry it on in 


partnership; 


(4) By the death of any partner, unless the partnership agreement 


provides otherwise; 


(5) By the bankruptcy of any partner or the partnership; 
(6) By decree of court under G.S. 59-62. (1941, c. 374, s. 31; 1943, c. 384.) 
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CASE NOTES 


Termination. — Under the Uniform Part- 
nership Act, “termination” is used to designate 
the point in time when all the partnership 
affairs are wound up. Crosby v. Bowers, 87 N.C. 
App. 338, 361 S.E.2d 97 (1987). 

The death of a partner ordinarily dis- 
solves the partnership as of that date. In re 
Estate of Johnson, 232 N.C. 59, 59 S.H.2d 223 
(1950); Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). See also, Bank v. Holling- 
sworth, 185 N.C. 556, 47 S.E. 618 (1904); 
Walker v. Miller, 189 N.C. 448, 52 S.E. 125 
(1905). 

Absent Agreement to the Contrary. — In 
the absence of an express agreement to the 
contrary, every partnership is dissolved by the 
death of one of the partners. Bennett v. Anson 
Bank & Trust Co., 265 N.C. 148, 143 S.E.2d 312 
(1965). 

Distinction Between Partnership for In- 
definite Period and One for Specified 
Term as Concerns Dissolution. — According 
to the majority view, the only difference, so far 
as concerns the rights of dissolution by one 
partner, between a partnership for an indefi- 
nite period and one for a specified term, is that 
in the case of a partnership for a definite term 
a dissolution before the expiration of the stipu- 
lated time is a breach of agreement which 
subjects such partner to a claim for damages for 
breach of contract if the dissolution is not 
justified, whereas the dissolution of a partner- 
ship at will affords the other partner no ground 
for complaint; in either case, the action of one 
partner actually dissolves the partnership. 
Campbell v. Miller, 274 N.C. 148, 161 S.E.2d 
564 (1968). 


The significance of a partnership being 
one at will, i.e., without any definite term or 
undertaking to be accomplished, is that the 
termination by the election of a partner is not a 
breach of contract. Having the legal right to 
terminate, it would seem that there is no lia- 
bility for its exercise whatever the motive, and 
whatever may be the injurious consequences to 
copartners who have neglected to protect them- 
selves by an agreement to continue for a defi- 
nite term. Campbell v. Miller, 274 N.C. 1438, 161 
S.E.2d 546 (1968). 

Unilateral Dissolution of a Partnership 
at Will. — A partnership at will, 1.e., without 
any definite term or undertaking to be accom- 
plished, can be dissolved by operation of law, 
upon any partner’s unequivocal expression of 
an intent and desire to dissolve the partner- 
ship, without violating the partnership agree- 
ment. Sturm v. Goss, 90 N.C. App. 326, 368 
S.E.2d 399 (1988). 

Filing of a lawsuit constituted an un- 
equivocal expression of intent to dissolve, 
and, assuming the will to dissolve was not 
expressed by any partner earlier, the partner- 
ship was automatically dissolved on that date. 
Thus, a judicial decree of dissolution would 
have been superfluous, and the trial court’s 
failure to declare the partnership dissolved was 
not error. Sturm v. Goss, 90 N.C. App. 326, 368 
S.E.2d 399 (1988). 

Applied in Langdon v. Hurdle, 17 N.C. App. 
530, 195 S.E.2d 72 (1973); Simmons v. Quick- 
Stop Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 
275 (1982); Cole v. Graves, 101 N.C. App. 396, 
3995S: 2d)136. (199). 


§ 59-62. Dissolution by decree of court. 


(a) On application by or for a partner the court shall decree a dissolution 


whenever: 


(1) A partner has been adjudicated incompetent or is shown to be of 


unsound mind, 


(2) A partner becomes in any other way incapable of performing his part 


of the partnership contract, 


(3) A partner has been guilty of such conduct as tends to affect prejudi- 
cially the carrying on of the business, 

(4) A partner wilfully or persistently commits a breach of the partnership 
agreement, or otherwise so conducts himself in matters relating to the 
partnership business that it is not reasonably practicable to carry on 
the business in partnership with him, 

(5) The business of the partnership can only be carried on at a loss, 

(6) Other circumstances render a dissolution equitable. 

(b) On the application of the purchaser of a partner’s interest under G.S. 


59-57 and 59-58: 


(1) After the termination of the specified term or particular undertaking, 
(2) At any time if the partnership was a partnership at will when the 
interest was assigned or when the charging order was issued. 
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(c) The name of a registered limited liability partnership becomes available 
for use by another entity as provided in G.S. 55D-21. (1941, c. 374, s. 32; 1985, 
c. 589, s. 29; 2001-358, s. 41; 2001-387, ss. 173, 175(a); 2001-413, s. 6; 2001-487, 
Sey) 


Editor’s Note. — Session Laws 2001-358, s. of Session Laws 2001-413, effective September 
53, provided that the act, which amended this 14, 2001, added a sentence to s. 175(a) of 
section by adding subsection (c), was effective Session Laws 2001-387, making s. 173 of that 
October 1, 2001, and applicable to documents act effective when it became law (August 26, 
submitted for filing on or after that date. Sec- 2001). As a result of these changes, the amend- 
tion 173 of Session Laws 2001-387 changed the ment by Session Laws 2001-358 is effective 
effective date of Session Laws 2001-358 from January 1, 2002, and applicable to documents 
October 1, 2001, to January 1, 2002. Section 6 submitted for filing on or after that date. 


CASE NOTES 


Filing of a lawsuit constituted an un- partnership affairs, the allegations were a suf- 
equivocal expression of intent to dissolve, ficient predicate for the dissolution of the part- 
and, assuming the will to dissolve was not nership, entitling plaintiff to an accounting and 
expressed by any partner earlier, the partner- proper application of all the partnership prop- 
ship was automatically dissolved on that date. erty. Bright v. Williams, 245 N.C. 648, 97 
Thus, a judicial decree of dissolution would sg fF 9q 947 (1957). 


have been superfluous, and the trial court’s Order of Dissolution Upheld. — An order 
failure to declare the partnership dissolved was bf dissolubionmhavine beeuvprayed torland nor 


ou Rares Rican BOee UPC. Xpp.320, 368 resisted, and the court’s order having resolved 


Allegations Held Sufficient Predicate for all differences between the parties regarding 
Dissolution. — Where a complaint alleged the ability to each other, as well as having re- 
existence of a partnership and a conspiracy to S°!ved that the partnership would conduct no 
deprive plaintiff partner of possession and con-__‘ further business, undoubtedly was appropriate. 
trol of the partnership assets pursuant to which Ludwig v. Walter, 75 N.C. App. 584, 331 S.E.2d 
defendant partner had transferred all the part- 177 (1985). 
nership property to defendant transferee, and Cited in Church v. Carter, 94 N.C. App. 286, 
sought a settlement and an accounting of the 380 S.E.2d 167 (1989). 


§ 59-63. General effect of dissolution on authority of part- 
ner. 


Except so far as may be necessary to wind up partnership affairs or to 
complete transactions begun but not then finished, dissolution terminates all 
authority of any partner to act for the partnership, 

(1) With respect to the partners, 
a. When the dissolution is not by the act, bankruptcy or death of a 
partner; or 
b. When the dissolution is by such act, bankruptcy or death of a 
partner, in cases where G.S. 59-64 so requires, 
(2) With respect to persons not partners, as declared in G.S. 59-65. (1941, 


CrOlAn S335) 
CASE NOTES 
Breach of Partnership Agreement as Termination. — Under the Uniform Part- 
Prerequisite to Judicial Dissolution. — nership Act, “termination” is used to designate 


The statute does not require a breach of the the point in time when all the partnership 
partnership agreement as a prerequisite to affairs are wound up. Crosby v. Bowers, 87 N.C. 
judicial dissolution. Crosby v. Bowers, 87 N.C. App. 338, 361 S.E.2d 97 (1987). 

App. 338, 361 S.E.2d 97 (1987). Sale of partnership assets upon dissolu- 
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tion is an act appropriate for winding up. 
Simmons v. Quick-Stop Food Mart, Inc., 307 
N:©.33,296 S.K.2d:275 (1982). 


§ 59-64. Right of partner to contribution from copartners 
after dissolution. 


Where the dissolution is caused by the act, death or bankruptcy of a partner, 
each partner is liable to his copartners for his share of any liability created by 
any partner acting for the partnership as if the partnership had not been 
dissolved unless 

(1) The dissolution being by act of any partner, the partner acting for the 
partnership had knowledge of the dissolution, or 

(2) The dissolution being by the death or bankruptcy of a partner, the 
partner acting for the partnership had knowledge or notice of the 
death or bankruptcy. (1941, c. 374, s. 34.) 


CASE NOTES 


Applied in Ludwig v. Walter, 75 N.C. App. 
584, 3831 S.H.2d 177 (1985). 


§ 59-65. Power of partner to bind partnership to third 
persons after dissolution; publication of notice 
of dissolution. 


(a) After dissolution a partner can bind the partnership except as provided 
in subsection (c) 
(1) By any act appropriate for winding up partnership affairs or complet- 
ing transactions unfinished at dissolution; 
(2) By any transaction which would bind the partnership if dissolution 
had not taken place, provided the other party to the transaction 
a. Had extended credit to the partnership prior to dissolution and had 
no knowledge or notice of the dissolution; or 
b. Though he had not so extended credit, had nevertheless known of 
the partnership prior to dissolution, and, having no knowledge or 
notice of dissolution, the fact of dissolution had not been pub- 
lished at least once a week for four successive weeks in some 
newspaper qualified for legal advertising in each county in which 
the partnership business was regularly carried on, or if no such 
newspaper is published in the county, posted for 30 days at the 
courthouse and three other public places in the county. 
(b) The lability of a partner under subdivision (a)(2) shall be satisfied out of 
partnership assets alone when such partner had been prior to dissolution 
(1) eae a as a partner to the person with whom the contract is made; 
an 
(2) So far unknown and inactive in partnership affairs that the business 
reputation of the partnership could not be said to have been in any 
degree due to his connection with it. 
(c) The partnership is in no case bound by any act of a partner after 
dissolution 
(1) Where the partnership is dissolved because it is unlawful to carry on 
the business, unless the act is appropriate for winding up partnership 
affairs; or 
(2) Where the partner has become bankrupt; or 
(3) Where the partner has no authority to wind up partnership affairs; 
except by a transaction with one who 
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a. Had extended credit to the partnership prior to dissolution and had 
no knowledge or notice of his want of authority; or 

b. Had not extended credit to the partnership prior to dissolution, 
and, having no knowledge or notice of his want of authority, the 
fact of his want of authority has not been advertised in the 
manner provided for advertising the fact of dissolution in subdi- 
vision (a)(2)b. 

(d) Nothing in this section shall affect the liability under G.S. 59-46 of any 
person who after dissolution represents himself or consents to another repre- 
senting him as a partner in a partnership engaged in carrying on business. 
fea Can s44s. 3D. 19D | cael Ss. -) 


Legal Periodicals. — For brief comment on 
the 1951 amendment, see 29 N.C.L. Rev. 409 


(1950). 
CASE NOTES 
Applied in Ludwig v. Walter, 75 N.C. App. Cited in Simmons v. Quick-Stop Food Mart, 
584, 331 S:E.2d 177 (1985). Inc., 307 N.C. 33, 296 S.E.2d 275 (1982). 


§ 59-66. Effect of dissolution on partner’s existing liabil- 
ity. 


(a) The dissolution of the partnership does not of itself discharge the 
existing liability of any partner. 

(b) A partner is discharged from any existing liability upon dissolution of 
the partnership by an agreement to that effect between himself, the partner- 
ship creditor and the person or partnership continuing the business; and such 
agreement may be inferred from the course of dealing between the creditor 
having knowledge of the dissolution and the person or partnership continuing 
the business. 

(c) Where a person agrees to assume the existing obligations of a dissolved 
partnership, the partners whose obligations have been assumed shall be 
discharged from any liability to any creditor of the partnership who, knowing 
of the agreement, consents to a material alteration in the nature or time of 
payment of such obligations. 

(d) The individual property of a deceased partner shall be liable for all 
obligations of the partnership incurred while he was a partner but subject to 
the prior payment of his separate debts. (1941, c. 374, s. 36.) 


CASE NOTES 


Absent an agreement under G.S. 59- Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
48(1), each partner must contribute to- S.E.2d 774 (1955); Baker v. Rushing, 104 N.C. 
wards the losses sustained by the partnership App. 240, 409 S.E.2d 108 (1991). 
according to his share of the profits. Longley 
pupply Co. v. Styron, 26 N.C. App. 55, 214 
See Pie lL9O 75): 


§ 59-67. Right to wind up. 


Unless otherwise agreed the partners who have not wrongfully dissolved the 
partnership or the legal representative of the last surviving partner, not 
bankrupt, has the right to wind up the partnership affairs; provided, however, 
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that any partner, his legal representative or his assignee, upon cause shown, 
may obtain winding up by the court. (1941, c. 374, s. 37.) 


§ 59-68. Rights of partners to application of partnership 
property. 


(a) When dissolution is caused in any way, except in contravention of the 
partnership agreement, each partner, as against his copartners and all persons 
claiming through them in respect of their interest in the partnership, unless 
otherwise agreed, may have the partnership property applied to discharge its 
liabilities, and the surplus applied to pay in cash the net amount owing to the 
respective partners. But if dissolution is caused by expulsion of a partner, bona 
fide under the partnership agreement, and if the expelled partner is dis- 
charged from all partnership liabilities, either by payment or agreement under 
G.S. 59-66, subsection (b), he shall receive in cash only the net amount due him 
from the partnership. 

(b) When dissolution is caused in contravention of the partnership agree- 
ment the rights of the partners shall be as follows: 

(1) Each partner who has not caused dissolution wrongfully shall have: 
a. All the rights specified in subsection (a) of this section, and 
b. The right, as against each partner who has caused the dissolution 

wrongfully, to damages for breach of the agreement. 

(2) The partners who have not caused the dissolution wrongfully, if they 
all desire to continue the business in the same name, either by 
themselves or jointly with others, may do so, during the agreed term 
for the partnership and for that purpose may possess the partnership 
property, provided they secure the payment by bond approved by the 
court, or pay to any partner who has caused the dissolution wrong- 
fully, the value of his interest in the partnership at the dissolution, 
less any damages recoverable under clause (b)(1)b of this section, and 
in like manner indemnify him against all present or future partner- 
ship liabilities. 

(3) A partner who has caused the dissolution wrongfully shall have: 

a. Ifthe business is not continued under the provisions of subdivision 
(b)(2) all the rights of a partner under subsection (a), subject to 
clause (b)(1)b, of this section, 

b. Ifthe business is continued under subdivision (b)(2) of this section, 
the right as against his copartners and all claiming through them 
in respect of their interests in the partnership, to have the value 
of his interest in the partnership, less any damages caused to his 
copartners by the dissolution, ascertained and paid to him in 
cash, or the payment secured by bond approved by the court, and 
to be released from all existing liabilities of the partnership; but 
in ascertaining the value of the partner’s interest the value of the 
Be of the business shall not be considered. (1941, c. 374, s. 
Stee 


CASE NOTES 


Under the principle of marshaling of Applied in Ludwig v. Walter, 75 N.C. App. 
assets, each partner has the right to have the 584, 331 S.E.2d 177 (1985). 
partnership property applied to the payment or Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
security of partnership debts, in ordertorelieve S.E.2d 774 (1955); Lewis v. Edwards, 159 N.C. 
him from personal liability. Casey v.Grantham, App. 384, 583 S.E.2d 387, 2003 N.C. App. 
200 N{Cr121, 79 8.0,2d 745.1945) LEXIS 1519 (2003). 
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§ 59-69. Rights where partnership is dissolved for fraud 
or misrepresentation. 


Where partnership contract is rescinded on the ground of the fraud or 
misrepresentation of one of the parties thereto, the party entitled to rescind is, 
without prejudice to any other right, entitled, 

(1) To a lien on, or right of retention of, the surplus of the partnership 
property after satisfying the partnership liabilities to third persons 
for any sum of money by him for the purchase of an interest in the 
partnership and for any capital or advances contributed by him; and 

(2) To stand, after all liabilities to third persons have been satisfied, in the 
place of the creditors of the partnership for any payments made by 
him in respect of the partnership liabilities; and 

(3) To be indemnified by the person guilty of the fraud or making the 
representation against all debts and liabilities of the partnership. 
(O40 cma 14, is3 9.) 


CASE NOTES 


Assertion of Lien on Partnership Assets 
Based on Claim of Fraud. — While it is well 
settled that each partner has the right to insist 
that partnership assets be applied in payment 
of partnership debts, the right is not, in fact, a 
len as such, because it is equally well settled 
that a partner has no individual ownership in 
any specific assets of the firm. The right, lien, 


quasi-lien or whatever else it may be called 
does not exist for any practical purpose until 
the affairs of the partnership have to be wound 
up or the share of a partner has to be ascer- 
tained. Such a lien based on fraud does not 
come into existence until actual dissolution 
occurs. Wolfe v. Hewes, 41 N.C. App. 88, 254 
S.E.2d 204 (1979). 


§ 59-70. Rules for distribution. 


In settling accounts between the partners after dissolution, the following 
rules shall be observed, subject to any agreement to the contrary: 

(1) The assets of the partnership are 
a. The partnership property, 

b. The contributions of the partners necessary for the payment of all 
the liabilities specified in subdivision (2) of this section. 

(2) The liabilities of the partnership shall rank in order of payment, as 
follows: 

a. Those owing to creditors other than partners, 
b. Those owing to partners other than for capital and profits, 
c. Those owing to partners in respect of capital, 
d. Those owing to partners in respect of profits. 

(3) The assets shall be applied in the order of their declaration in 
subdivision (1) of this section to the satisfaction of the liabilities. 

(4) The partners shall contribute, as provided by G.S. 59-48, subdivision 
(1) the amount necessary to satisfy the liabilities; but if any, but not 
all, of the partners are insolvent, or, not being subject to process, 
refuse to contribute, the other partners shall contribute their share of 
the liabilities, and, in the relative proportions in which they share the 
profits, the additional amount necessary to pay the liabilities. 

(5) An assignee for the benefit of creditors or any person appointed by the 
court shall have the right to enforce the contributions specified in 
subdivision (4) of this section. 

(6) Any partner or his legal representative shall have the right to enforce 
the contributions specified in subdivision (4) of this section, to the 
extent of the amount which he has paid in excess of his share of the 
hability. 
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(7) The individual property of a deceased partner shall be lable for the 
contributions specified in subdivision (4) of this section. 

(8) When partnership property and the individual properties of the 
partners are in possession of a court for distribution, partnership 
creditors shall have priority on partnership property and separate 
creditors on individual property, saving the rights of lien or secured 


creditors as heretofore. 


(9) Where a partner has become bankrupt or his estate is insolvent the 
claims against the separate property shall rank in the following order: 
a. Those owing to separate creditors, 
b. Those owing to partnership creditors, 
c. Those owing to partners by way of contribution. (1941, c. 374, s. 40.) 


Cross References. — As to distribution of 
assets of and withdrawal from limited partner- 
ship, see G.S. 59-504, 59-601 et seq. 


CASE 


Determination of Liabilities in Receiv- 
ership Proceedings. — When a partner seeks 
a dissolution of a partnership and, with the 
consent of the other partners, a receiver is 
appointed to take possession of partnership 
assets for distribution to the parties entitled 
thereto, the law contemplates a judicial deter- 
mination of the liabilities of the partnership. 
Brewer v. Elks, 260 N.C. 470, 133 S.E.2d 159 
(1963). 

No Distribution to Partners Until Such 
Determination Made. — Until the lhabilities 


Legal Periodicals. — For note on marshal- 
ing of assets, see 36 N.C.L. Rev. 229 (1958). 


NOTES 


Elks, 260 N.C. 470, 133 S.E.2d 159 (1963). 

When Judgment Recoverable Against 
Individual Partners. — Where the partner- 
ship assets are insufficient to discharge the 
partnership obligations, claimant may, in the 
proceedings in which a receiver was appointed, 
have judgment against the individual partners 
for the balance of his claim. Brewer v. Elks, 260 
IN.C2 470, 1eoi5. H.2d5159' 4.963) 

Applied in Benson v. Roberson, 226 N.C. 
103,36 S.E.2d 729 (1946): 


Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
SH. 2d 41959), 


of the partnership have been determined, there 
can be no distribution to the partners. Brewer v. 


§ 59-71. Liability of persons 
certain cases. 


continuing the business in 


(a) When any new partner is admitted into an existing partnership, or when 
any partner retires and assigns (or the representative of the deceased partner 
assigns) his rights in partnership property to two or more of the partners, or to 
one or more of the partners and one or more third persons, if the business is 
continued without liquidation of the partnership affairs, creditors of the first or 
seen partnership are also creditors of the partnership so continuing the 

usiness. 

(b) When all but one partner retire and assign (or the representative of a 
deceased partner assigns) their rights in partnership property to the remain- 
ing partner, who continues the business without liquidation of partnership 
affairs, either alone or with others, creditors of the dissolved partnership are 
also creditors of the person or partnership so continuing the business. 

(c) When any partner retires or dies and the business of the dissolved 
partnership is continued as set forth in subsections (a) and (b) of this section, 
with the consent of the retired partners or the representative of the deceased 
partner, but without any assignment of his right in partnership property, 
rights of creditors of the dissolved partnership and of the creditors of the 
person or partnership continuing the business shall be as if such assignment 
had been made. 

(d) When all the partners or their representatives assign their rights in 
partnership property to one or more third persons who promise to pay the 
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debts and who continue the business of the dissolved partnership, creditors of 
the dissolved partnership are also creditors of the person or partnership 
continuing the business. 

(e) When any partner wrongfully causes a dissolution and the remaining 
partners continue the business under the provisions of G.S. 59-68, subdivision 
(b)(2), either alone or with others, and without liquidation of the partnership 
affairs, creditors of the dissolved partnership are also creditors of the person or 
partnership continuing the business. 

(f) When a partner is expelled and the remaining partners continue the 
business either alone or with others, without liquidation of the partnership 
affairs, creditors of the dissolved partnership are also creditors of the person or 
partnership continuing the business. 

(g) The liability of a third person becoming a partner in the partnership 
continuing the business, under this section, to the creditors of the dissolved 
partnership shall be satisfied out of the partnership property only. 

(h) When the business of a partnership after dissolution is continued under 
any conditions set forth in this section the creditors of the dissolved partner- 
ship, as against the separate creditors of the retiring or deceased partner or the 
representative of the deceased partner, have a prior right to any claim of the 
retired partner or the representative of the deceased partner against the 
person or partnership continuing the business on account of the retired or 
deceased partner’s interest in the dissolved partnership or on account of any 
consideration promised for such interest or for his right in partnership 
property. 

(1) Nothing in this section shall be held to modify any right of creditors to set 
aside any assignment on the ground of fraud. 

(j) The use by the person or partnership continuing the business of the 
partnership name, or the name of a deceased partner as part thereof, shall not 
of itself make the individual property of the deceased partner liable for any 
debts contracted by such person or partnership. (1941, c. 374, s. 41.) 


CASE NOTES 


Continuation of Partnership Business. Where company did not promise to pay 
— The business of the parties’ partnership was the creditors of a dissolved partnership, it was 
continued after the partnership’s dissolution as _ not liable under subsection (d) of this section. 
contemplated by G.S. 59-71(c) when the busi- Pendergrass v. Card Care, Inc., 333 N.C. 233, 
ness was continued without liquidation of the 424 S.E.2d 391 (1993). 
partnership affairs. Lewis v. Edwards, 147 N.C. 

App. 39, 554 S.E.2d 17, 2001 N.C. App. LEXIS 
1060 (2001). 


§ 59-72. Rights of retiring partner or estate of deceased 
partner when the business is continued. 


When any partner retires or dies, and the business is continued under any 
of the conditions set forth in G.S. 59-71, subsections (a), (b), (c), (e), (f), or G.S. 
59-68, subdivision (b)(2), without any settlement of accounts as between him or 
his estate and the person or partnership continuing the business, unless 
otherwise agreed, he or his legal representative as against such persons or 
partnership may have the value of his interest at the date of dissolution 
ascertained, and shall receive as an ordinary creditor an amount equal to the 
value of his interest in the dissolved partnership with interest, or, at his option 
or at the option of his legal representative, in lieu of interest, the profits 
attributable to the use of his right in the property of the dissolved partnership; 
provided that the creditors of the dissolved partnership as against the separate 
creditors, or the representative of the retired or deceased partner, shall have 
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priority on any claim arising under this section, as provided by G.S. 59-71, 


subsectiom(hyalo4tec3iAsis, 423) 


CASE NOTES 


Interest on Award for Judicial Account- 
ing. — G.S. 59-72, which specifically addresses 
interest on an award for judicial accounting, 
upon a partner’s retirement from a partner- 
ship, controls over the general statute dealing 
with interest on judgments. Lewis v. Edwards, 
147 N.C. App. 39, 554 S.E.2d 17, 2001 N.C. App. 
LEXIS 1060 (2001). 

Date From Which Interest was Calcu- 
lated. — Interest was properly calculated, 
based on G.S. 59-72, from the date of the 
dissolution of a professional certified account- 


§ 59-73. Accrual of actions. 


ing practice, where the withdrawing partner 
had paid partnership debts after withdrawing 
from the partnership; the date of the payment 
of debts, which occurred about two-and-a-half 
years after the dissolution, was not the date 
from which interest would be calculated for the 
monies paid toward the partnership debts, as 
the trial court had already adjusted the value of 
the partnership assets, as of the date of disso- 
lution, as a result of the payment of the debts. 
Lewis v. Edwards, 159 N.C. App. 384, 583 
S.E.2d 387, 2003 N.C. App. LEXIS 1519 (20083). 


The right to an account of his interest shall accrue to any partner, or his legal 
representative, as against the winding up partners or the surviving partners 
or the person or partnership continuing the business, at the date of dissolution, 
in the absence of any agreement to the contrary. (1941, c. 374, s. 43.) 


CASE NOTES 


Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
SO HeZae7 714 955): 


ARTICLE 2A. 


Conversion and Merger. 


Part 1. General Provisions. 


§ 59-73.1. Definitions. 
As used in this Article: 


(1) “Business entity” means a domestic corporation (including a profes- 
sional corporation as defined in G.S. 55B-2), a foreign corporation 
(including a foreign professional corporation as defined in G.S. 55B- 
16), a domestic or foreign nonprofit corporation, a domestic or foreign 
limited liability company, a domestic or foreign limited partnership, a 
domestic partnership, or any other partnership. 

(2) “Domestic partnership” means a partnership as defined in G.S. 59-36 
that is formed under the laws of this State, including a registered 
limited liability partnership, but excluding a domestic limited part- 


nership. 


(3) “Partnership” means a partnership as defined in G.S. 59-36 whether or 
not formed under the laws of this State including a registered limited 
lability partnership and a foreign limited liability partnership, but 
excluding a domestic limited partnership and a foreign limited 
partnership. (1999-369, s. 4.1; 2001-387, ss. 106, 107.) 
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Editor’s Note. — The definitions within 
subdivisions (1) and (2), were enacted by Ses- 
sion Laws 1999-369, s. 4.1, in the reverse order, 
and were redesignated to preserve alphabetical 
order at the direction of the Revisor of Statutes. 

Session Laws 2001-387, s. 175(a) made this 
article effective January 1, 2002. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
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§59-73.11 


provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Legal Periodicals. — For “Legislative Sur- 
vey: Business & Banking,” see 22 Campbell L. 
Rev. 253 (2000). 


§§ 59-73.2 through 59-73.7: Recodified as §§ 59-73.20, 59-73.30, 59- 
73.31, 58-73.32, and 59-73.33, respectively, by Session Laws 


2001-387, s. 105(b). 


§§ 59-73.8, 59-73.9: Reserved for future codification purposes. 


Part 2. Conversion to Domestic Partnership. 


§ 59-73.10. Conversion. 


A business entity other than a domestic partnership may convert to a 


domestic partnership if: 


(1) The conversion is permitted by the laws of the state or country 
governing the organization and internal affairs of the converting 


business entity; and 


(2) The converting business entity complies with the requirements of this 
Part and, to the extent applicable, the laws referred to in subdivision 
(1) of this section. (2001-387, s. 108.) 


Editor’s Note. — Session Laws 2001-387, s. 
175(a), made this Part effective January 1, 
2002. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 


provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 


§ 59-73.11. Plan of conversion. 


(a) The converting business entity shall approve a written plan of conver- 


sion containing: 


(1) The name of the converting business entity, its type of business entity, 
and the state or country whose laws govern its organization and 


internal affairs; 


(2) The name of the resulting domestic partnership into which the 
converting business entity shall convert; 

(3) The terms and conditions of the conversion; and 

(4) The manner and basis for converting the interests in the converting 
business entity into interests, obligations, or securities of the result- 
ing domestic partnership or into cash or other property in whole or in 


part. 


(al) The plan of conversion may contain other provisions relating to the 
conversion. 

(a2) The provisions of the plan of conversion, other than the provisions 
required by subdivisions (1) and (2) of subsection (a) of this section, may be 
made dependent on facts objectively ascertainable outside the plan of conver- 
sion if the plan of conversion sets forth the manner in which the facts will 
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operate upon the affected provisions. The facts may include any of the 
following: 

(1) Statistical or market indices, market prices of any security or group of 
securities, interest rates, currency exchange rates, or similar eco- 
nomic or financial data. 

(2) Adetermination or action by the converting business entity or by any 
other person, group. 

(3) The terms of, or actions taken under, an agreement to which the 
converting business entity is a party, or any other agreement or 
document. 

(b) The plan of conversion shall be approved in accordance with the laws of 
the state or country governing the organization and internal affairs of the 
converting business entity. 

(c) After a plan of conversion has been approved as provided in subsection 
(b) of this section but before the articles of conversion become effective, the 
plan of conversion may be amended or abandoned to the extent permitted by 
the laws that govern the organization and internal affairs of the converting 
business entity. (2001-387, s. 108; 2001-487, s. 62(r); 2005-268, s. 52.) 


Effect of Amendments. — Session Laws tion (a) as subsection (al) and added subsection 
2005-268, s. 52, effective October 1, 2005, re- (a2). 
designated the former last paragraph of subsec- 


§ 59-73.12. Filing of articles of conversion by converting 
business entity. 


(a) After a plan of conversion has been approved by the converting business 
entity as provided in G.S. 59-73.11, the converting business entity shall deliver 
articles of conversion to the Secretary of State for filing. The articles of 
conversion shall state: 

(1) That the domestic partnership is being formed pursuant to a conver- 
sion of another business entity; 

(2) The name of the resulting domestic partnership, a designation of its 
mailing address, and a commitment to file with the Secretary of State 
a statement of any subsequent change in its mailing address; 

(3) The name of the converting business entity, its type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; and 

(4) That a plan of conversion has been approved by the converting 
business entity as required by law. 

If the resulting domestic partnership is to be a registered limited liability 
partnership when the conversion takes effect, then instead of the converting 
business entity delivering the articles of conversion to the Secretary of State 
for filing, the articles of conversion shall be included as part of the application 
for registration filed pursuant to G.S. 59-84.2 in addition to the matters 
otherwise required or permitted by law. 

If the plan of conversion is abandoned after the articles of conversion have 
been filed with the Secretary of State but before the articles of conversion 
become effective, an amendment to the articles of conversion withdrawing the 
articles of conversion shall be delivered to the Secretary of State for filing prior 
to the time the articles of conversion become effective. 

(b) The conversion takes effect when the articles of conversion become 
effective. 

(c) Certificates of conversion shall also be registered as provided in G.S. 
47-18.1. (2001-387, s. 108; 2001-487, s. 62(s); 2002-159, s. 34(a).) 
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§ 59-73.13. Effects of conversion. 


(a) When the conversion takes effect: | 

(1) The converting business entity ceases its prior form of organization 
and continues in existence as the resulting domestic partnership: 

(2) The title to all real estate and other property owned by the converting 
business entity continues vested in the resulting domestic partner- 
ship without reversion or impairment; 

(3) All liabilities of the converting business entity continue as liabilities of 
the resulting domestic partnership; 

(4) A proceeding pending by or against the converting business entity may 
be continued as if the conversion did not occur; and 

(5) The interests in the converting business entity that are to be converted 
into interests, obligations, or securities of the resulting domestic 
partnership or into the right to receive cash or other property are 
thereupon so converted, and the former holders of interests in the 
converting business entity are entitled only to the rights provided in 
the plan of conversion. 

The conversion shall not affect the liability or absence of liability of any 
holder of an interest in the converting business entity for any acts, omissions, 
or obligations of the converting business entity made or incurred prior to the 
effectiveness of the conversion. The cessation of the existence of the converting 
business entity in its prior form of organization in the conversion shall not 
constitute a dissolution or termination of the converting business entity. 

(b) When the conversion takes effect, the resulting domestic partnership is 
deemed: 

(1) To agree that it may be served with process in this State for 
enforcement of (i) any obligation of the converting business entity and 
(ii) any obligation of the resulting domestic partnership arising from 
the conversion; and 

(2) To have appointed the Secretary of State as its agent for service of 
process in any such proceeding. Service on the Secretary of State of 
any such process shall be made by delivering to and leaving with the 
Secretary of State, or with any clerk authorized by the Secretary of 
State to accept service of process, duplicate copies of the process and 
the fee required by G.S. 59-35.2. Upon receipt of service of process on 
behalf of a resulting domestic partnership in the manner provided for 
in this section, the Secretary of State shall immediately mail a copy of 
the process by registered or certified mail, return receipt requested, to 
the resulting domestic partnership. If the resulting domestic partner- 
ship is a registered limited liability partnership, the address for 
mailing shall be its principal office or, if there is no principal office on 
file, its registered office. If the resulting domestic partnership is not a 
registered limited liability partnership, the address for mailing shall 
be the mailing address designated pursuant to G.S. 59-73.12(a)(2). 
(2001-387, s. 108; 2001-387, s. 170(c).) 


§§ 59-73.14 through 59-73.19: Reserved for future codification pur- 


poses. 


Part 3. Conversion of Domestic Partnership. 


§ 59-73.20. Conversion. 


A domestic partnership may convert to a different business entity if: 


4] 


§59-73.21 CH. 59. PARTNERSHIP §59-73.21 


(1) The conversion is permitted by the laws of the state or country 
governing the organization and internal affairs of such other business 
entity; and 

(2) The converting domestic partnership complies with the requirements 
of this Part and, to the extent applicable, the laws referred to in 
subdivision (1) of this section. (1999-369, s. 4.1; 2001-387, ss. 105(b), 
1OSzeIOD) 


Editor’s Note. — Session Laws 2001-387, that nothing in this act shall supersede the 
ss. 105(b) and 110, effective January 1, 2002, provisions of Article 10 or 65 of Chapter 58 of 
provide that former G.S. 59-73.2 is recodified the General Statutes, and this act does not 


and rewritten as this section. create an alternate means for an entity gov- 
Session Laws 2001-387, s. 175(a), made this _ erned by Article 65 of Chapter 58 of the General 
Part effective January 1, 2002. Statutes to convert to a different business form. 


Session Laws 2001-387, s. 154(b) provides 


§ 59-73.21. Plan of conversion. 


(a) The converting domestic partnership shall approve a written plan of 
conversion containing: 

(1) The name of the converting domestic partnership; 

(2) The name of the resulting business entity into which the domestic 
partnership shall convert, its type of business entity, and the state or 
country whose laws govern its organization and internal affairs; 

(3) The terms and conditions of the conversion; and 

(4) The manner and basis for converting the interests in the domestic 
partnership into interests, obligations, or securities of the resulting 
business entity or into cash or other property in whole or in part. 

(al) The plan of conversion may contain other provisions relating to the 
conversion. 

(a2) The provisions of the plan of conversion, other than the provisions 
required by subdivisions (1) and (2) of subsection (a) of this section, may be 
made dependent on facts objectively ascertainable outside the plan of conver- 
sion if the plan of conversion sets forth the manner in which the facts will 
operate upon the affected provisions. The facts may include any of the 
following: 

(1) Statistical or market indices, market prices of any security or group of 
securities, interest rates, currency exchange rates, or similar eco- 
nomic or financial data. 

(2) A determination or action by the converting domestic partnership or 
by any other person, group, or body. 

(3) The terms of, or actions taken under, an agreement to which the 
converting domestic partnership is a party, or any other agreement or 
document. 

(b) The plan of conversion shall be approved by the domestic partnership in 
the manner provided for the approval of the conversion in a written partner- 
ship agreement or, if there is no such provision, by the unanimous consent of 
its partners. If any partner of the converting domestic partnership has or will 
have personal liability for any existing or future obligation of the resulting 
business entity solely as a result of holding an interest in the resulting 
business entity, then in addition to the requirements of the preceding sentence, 
approval of the plan of conversion by the domestic partnership shall require 
the consent of that partner. The converting domestic partnership shall provide 
a copy of the plan of conversion to each partner of the converting domestic 
partnership at the time provided in a written partnership agreement or, if 
there is no such provision, prior to its approval of the plan of conversion. 

(c) After a plan of conversion has been approved by a domestic partnership 
but before the articles of conversion become effective, the plan of conversion (i) 


42 


$59-73.22 ART. 2A. CONVERSION AND MERGER $59-73.23 


may be amended as provided in the plan of conversion, or (ii) may be 
abandoned, subject to any contractual rights, as provided in the plan of 
conversion or written partnership agreement or, if not so provided, as deter- 
mined in the manner necessary for approval of the plan of conversion. 
(2001-387, s. 111; 2001-487, s. 62(t); 2005-268, s. 53.) 


Effect of Amendments. — Session Laws. (a) as subsection (al) and added subsection 
2005-268, s. 53, effective October 1, 2005, des- (a2). 
ignated the former last paragraph of subsection 


§ 59-73.22. Articles of conversion. 


(a) After a plan of conversion has been approved by the converting domestic 
partnership as provided in G.S. 59-73.21, the converting domestic partnership 
shall deliver articles of conversion to the Secretary of State for filing. The 
articles of conversion shall state: 

(1) The name of the converting domestic partnership; 

(2) The name of the resulting business entity, its type of business entity, 
the state or country whose laws govern its organization and internal 
affairs, and, if the resulting business entity is not authorized to 
transact business or conduct affairs in this State, a designation of its 
mailing address and a commitment to file with the Secretary of State 
a statement of any subsequent change in its mailing address; and 

(3) That a plan of conversion has been approved by the domestic partner- 
ship as required by law. 

(b) If the domestic partnership is converting to a business entity whose 
formation requires the filing of a document with the Secretary of State, then 
notwithstanding subsection (a) of this section the articles of conversion shall be 
included as part of that document and shall contain the information required 
by the laws governing the organization and internal affairs of the resulting 
business entity. 

(c) If the plan of conversion is abandoned after the articles of conversion 
have been filed with the Secretary of State but before the articles of conversion 
become effective, the converting domestic partnership shall deliver to the 
Secretary of State for filing prior to the time the articles of conversion become 
effective an amendment of the articles of conversion withdrawing the articles 
of conversion. 

(d) The conversion takes effect when the articles of conversion become 
effective. 

(e) Certificates of conversion shall also be registered as provided in G.S. 
47-18.1. (2001-387, s. 111; 2001-487, s. 62(1).) 


§ 59-73.23. Effects of conversion. 


(a) When the conversion takes effect: 

(1) The converting domestic partnership ceases its prior form of organi- 
zation and continues in existence as the resulting business entity; 

(2) The title to all real estate and other property owned by the converting 
domestic partnership continues vested in the resulting business 
entity without reversion or impairment; 

(3) All liabilities of the converting domestic partnership continue as 
liabilities of the resulting business entity; 

(4) A proceeding pending by or against the converting domestic partner- 
ship may be continued as if the conversion did not occur; and 

(5) The interests in the converting domestic partnership that are to be 
converted into interests, obligations, or securities of the resulting 
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business entity or into the right to receive cash or other property are 
thereupon so converted, and the former holders of interests in the 
converting domestic partnership are entitled only to the rights pro- 
vided in the plan of conversion. 

The conversion shall not affect the lability or absence of lability of any 
holder of an interest in the converting domestic partnership for any acts, 
omissions, or obligations of the converting domestic partnership made or 
incurred prior to the effectiveness of the conversion. The cessation of the 
existence of the converting domestic partnership in its form of organization as 
a domestic partnership in the conversion shall not constitute a dissolution or 
termination of the converting domestic partnership. 

(b) If the resulting business entity is not a domestic corporation, a domestic 
limited partnership, or a domestic limited liability company, when the conver- 
sion takes effect the resulting business entity is deemed: 

(1) To agree that it may be served with process in this State for 
enforcement of (i) any obligation of the converting domestic partner- 
ship and (ii) any obligation of the resulting business entity arising 
from the conversion; and 

(2) To have appointed the Secretary of State as its agent for service of 
process in any such proceeding. Service on the Secretary of State of 
any such process shall be made by delivering to and leaving with the 
Secretary of State, or with any clerk authorized by the Secretary of 
State to accept service of process, duplicate copies of the process and 
the fee required by G.S. 59-35.2. Upon receipt of service of process on 
behalf of a resulting business entity in the manner provided for in this 
section, the Secretary of State shall immediately mail a copy of the 
process by registered or certified mail, return receipt requested, to the 
resulting business entity. If the resulting business entity is authorized 
to transact business or conduct affairs in this State, the address for 
mailing shall be its principal office designated in the latest document 
filed with the Secretary of State that is authorized by law to designate 
the principal office or, if there is no principal office on file, its 
registered office. If the resulting business entity is not authorized to 
transact business or conduct affairs in this State, the address for 
mailing shall be the mailing address designated pursuant to G.S. 
b9-73.22( a)(Z)a( 2001-38 7 ss ltt 1 (0G) s2001-48 7s) 6207) 


8§ 59-73.24 through 59-73.29: Reserved for future codification pur- 


poses. 


Part 4. Merger. 


§ 59-73.30. Merger. 


A domestic partnership may merge with one or more other domestic 
partnerships or other business entities if: 

(1) The merger is permitted by laws of the state or country governing the 
organization and internal affairs of each other merging business 
entity; and 

(2) Each merging domestic partnership and each other merging business 
entity comply with the requirements of this Part and, to the extent 
applicable, the laws referred to in subdivision (1) of this section. 
(1999-36098. 4a1; 2001-5987. ss rn UD). 12.) 
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Editor’s Note. — Session Laws 2001-387, s. Session Laws 2001-387, s. 154(b) provides 
105(b), provides that G.S. 59-73.2, 59-73.3, 59- that nothing in this act shall supersede the 
73.4, 59-73.5, and 59-73.6 are recodified as G.S. provisions of Article 10 or 65 of Chapter 58 of 
59-73.20, 59-73.30, 59-73.31, 59-73.32, and 59- the General Statutes, and this act does not 
73.33, respectively, in Article 2A of Chapter 59 create an alternate means for an entity gov- 
of the General Statutes, as enacted by this act. erned by Article 65 of Chapter 58 of the General 


Session Laws 2001-387, s. 175(a), made this Statutes to convert to a different business form. 
Part effective January 1, 2002. 


§ 59-73.31. Plan of merger. 


(a) Each merging domestic partnership and each other merging business 
entity shall approve a written plan of merger containing: 

(1) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(2) The name of the merging business entity that shall survive the 
merger; 

(3) The terms and conditions of the merger; and 

(4) The manner and basis for converting the interests in each merging 
business entity into interests, obligations, or securities of the surviv- 
ing business entity or into cash or other property in whole or in part. 

(al) The plan of merger may contain other provisions relating to the merger. 

(a2) The provisions of the plan of merger, other than the provisions referred 
to in subdivisions (1) and (2) of subsection (a) of this section, may be made 
dependent on facts objectively ascertainable outside the plan of merger if the 
plan of merger sets forth the manner in which the facts will operate upon the 
affected provisions. The facts may include any of the following: 

(1) Statistical or market indices, market prices of any security or group of 
securities, interest rates, currency exchange rates, or similar eco- 
nomic or financial data. 

(2) A determination or action by the domestic partnership or by any other 
person, group, or body. 

(3) The terms of, or actions taken under, an agreement to which the 
domestic partnership is a party, or any other agreement or document. 

(b) In the case of a merging domestic partnership, the plan of merger must 
be approved in the manner provided in a written partnership agreement that 
is binding on all the partners for approval of a merger with the type of business 
entity contemplated in the plan of merger or, if there is no provision, by the 
unanimous consent of its partners. If any partner of a merging domestic 
partnership has or will have personal liability for any existing or future 
obligation of the surviving business entity solely as a result of holding an 
interest in the surviving business entity, then in addition to the requirements 
of the preceding sentence, approval of the plan of merger by the domestic 
partnership shall require the consent of that partner. In the case of each other 
merging business entity, the plan of merger must be approved in accordance 
with the laws of the state or country governing the organization and internal 
affairs of such merging business entity. 

(c) After a plan of merger has been approved by the domestic partnership 
but before the articles of merger become effective, the plan of merger (i) may be 
amended as provided in the plan of merger, or (ii) may be abandoned (subject 
to any contractual rights) as provided in the plan of merger or a written 
partnership agreement that is binding on all the partners or, if not so provided, 
as determined by the unanimous consent of the partners. (1999-369, s. 4.1: 
2001-387, ss. 105(b), 112, 113; 2005-268, s. 54.) 
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Editor’s Note. — Session Laws 2001-387, 2005-268, s. 54, effective October 1, 2005, des- 
ss. 105(b), 112, and 113, effective January 1, ignated the former last paragraph of subsection 
2002, recodified former G.S. 59-73.4 as this (a) as subsection (al) and added subsection 
section. (aZ) 

Effect of Amendments. — Session Laws 


§ 59-73.32. Articles of merger. 


(a) After a plan of merger has been approved by each merging domestic 
partnership and each other merging business entity as provided in G.S. 
59-73.31, the surviving business entity shall deliver articles of merger to the 
Secretary of State for filing. The articles of merger shall set forth: 

(1) Repealed by Session Laws 2005-268, s. 55, effective October 1, 2005. 

(2) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs. 

(3) The name of the merging business entity that will survive the merger 
and, if the surviving business entity is not authorized to transact 
business or conduct affairs in this State, a designation of its mailing 
address and a commitment to file with the Secretary of State a 
statement of any subsequent change in its mailing address. 

(4) A statement that the plan of merger has been approved by each 
merging business entity in the manner required by law. 

(5) Repealed by Session Laws 2005-268, s. 55, effective October 1, 2005. 

If the plan of merger is amended after the articles of merger have been filed 
but before the articles of merger become effective, and any statement in the 
articles of merger becomes incorrect as a result of the amendment, the 
surviving business entity shall deliver to the Secretary of State for filing prior 
to the time the articles of merger become effective an amendment to the 
articles of merger correcting the incorrect statement. If the articles of merger 
are abandoned after the articles of merger are filed but before the articles of 
merger become effective, the surviving business entity shall deliver to the 
Secretary of State for filing prior to the time the articles of merger become 
effective an amendment reflecting the abandonment of the plan of merger. 

(b) A merger takes effect when the articles of merger become effective. 

(c) Certificates of merger shall also be registered as provided in G.S. 47-18.1. 
(1999-369, s. 4.1; 2001-387, ss. 105(b), 112, 114; 2005-268, s. 55.) 


Editor’s Note. — Session Laws 2001-387, “merging” for “surviving” and inserted “that 
ss. 105(b), 112, and 114, effective January 1, will survive the merger” following “business 
2002, recodified former G.S. 59-73.5 as this entity”; repealed subdivision (a)(5), which read: 
section. “The effective date and time of the merger if it 

Effect of Amendments. — Session Laws _ is not to be effective at the time of filing of the 
2005-268, s. 55, effective October 1, 2005, re- articles of merger”; rewrote the second para- 
pealed subdivision (a)(1) which read: “The plan graph of subsection (a); and made minor stylis- 
of merger”; in subdivision (a)(3), substituted tic changes. 


§ 59-73.33. Effects of merger. 


(a) When a merger takes effect: 

(1) Each other merging business entity merges into the surviving busi- 
ness entity, and the separate existence of each merging business 
entity except the surviving business entity ceases; 

(2) The title to all real estate and other property owned by each merging 
business entity is vested in the surviving business entity without 
reversion or impairment; 
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(3) The surviving business entity has all liabilities of each merging 
business entity; 

(4) A proceeding pending by or against any merging business entity may 
be continued as if the merger did not occur, or the Surviving business 
entity may be substituted in the proceeding for a merging business 
entity whose separate existence ceases in the merger; 

(5) The interests in each merging business entity that are to be converted 
into interests, obligations, or securities of the Surviving business 
entity or into the right to receive cash or other property are thereupon 
so converted, and the former holders of the interests in each merging 
business entity are entitled only to the rights provided to them in the 
articles of merger or, in the case of former holders of shares in a 
domestic corporation (as defined in G.S. 55-1-40), any rights they may 
have under Article 13 of Chapter 55 of the General Statutes; and 

(6) If the surviving business entity is not a domestic corporation, the 
surviving business entity is deemed to agree that it will promptly pay 
to the dissenting shareholders of any merging domestic corporation 
the amount, if any, to which they are entitled under Article 13 of 
Chapter 55 of the General Statutes and otherwise to comply with the 
requirements of Article 13 as if it were a surviving domestic corpora- 
tion in the merger. 

The merger shall not affect the liability or absence of liability of any holder 
of an interest in a merging business entity for any acts, omissions, or 
obligations of any merging business entity made or incurred prior to the 
effectiveness of the merger. The cessation of separate existence of a merging 
business entity shall not constitute a dissolution or termination of the merging 
business entity. 

(b) If the surviving business entity is not a domestic limited liability 
company, a domestic corporation, a domestic nonprofit corporation, or a 
domestic limited partnership, when the merger takes effect the surviving 
business entity is deemed: 

(1) To agree that it may be served with process in this State in any 
proceeding for enforcement of (i) any obligation of any merging 
domestic limited liability company, domestic corporation, domestic 
nonprofit corporation, domestic limited partnership, or other partner- 
ship as defined in G.S. 59-36 that is formed under the laws of this 
State, (11) the rights of dissenting shareholders of any merging 
domestic corporation under Article 13 of Chapter 55 of the General 
Statutes, and (iii) any obligation of the surviving business entity 
arising from the merger; and 

(2) To have appointed the Secretary of State as its registered agent for 
service of process in any such proceeding. Service on the Secretary of 
State of any such process shall be made by delivering to and leaving 
with the Secretary of State, or with any clerk authorized by the 
Secretary of State to accept service of process, duplicate copies of such 
process and the fee required by G.S. 59-35.2. Upon receipt of service of 
process on behalf of a surviving business entity in the manner 
provided for in this section, the Secretary of State shall immediately 
mail a copy of the process by registered or certified mail, return 
receipt requested, to the surviving business entity. If the surviving 
business entity is authorized to transact business or conduct affairs in 
this State, the address for mailing shall be its principal office 
designated in the latest document filed with the Secretary of State 
that is authorized by law to designate the principal office or, if there 
is no principal office on file, its registered office. If the surviving 
business entity is not authorized to transact business or conduct 
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affairs in this State, the address for mailing shall be the mailing 
address designated pursuant to G.S. 59-73.32(a)(3). (1999-369, s. 4.1; 
2000-140, s. 52; 2001-358, s. 10(a); 2001-387, ss. 105(b), 112, 115, 
170(c), 178, 175(a); 2002-159, s. 17.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, ss. 105(b), 112, and 
115, effective January 1, 2002, in subdivision 
(b)(2), recodified former G.S. 59-73.6 as this 
section. 


This section was amended several times in 
2001 in the coded bill drafting format provided 
in § 120-20.1. Session Laws 2001-358, s. 10 (a) 
amended subsection (b)(2) of § 59-73.6 by sub- 
stituting “59-35.1(c)” for “59-73.7(c).” The sec- 
tion was then recodified as § 59-73.33 by Ses- 
sion Laws 2001-387, s. 105(b). Without 
referring to the change made by Session Laws 
2001-358 in subsection (b)(2), Session Laws 
2001-387, ss. 115 and 170(c) subsequently 
amended subsection (b)(2) by substituting “59- 
35.1(f)” for “59-73.7(c)” and then substituting 
“59-35.2” for “59-35.1(f).” The fees that were to 
have been in § 59-35.1 (c), as amended in 
Session Laws 2001-358, are now in § 59-35.2. 
The section is set out in the form above at the 
direction of the Revisor of Statutes. 


ARTICLE 3. 


Surviving Partners. 


§ 59-74. Surviving partner to give bond. 


Upon the death of any member of a partnership, the surviving partner shall, 
within 30 days, execute before the clerk of the superior court of the county 
where the partnership business was conducted, a bond payable to the State of 
North Carolina, with sufficient surety conditioned upon the faithful perfor- 
mance of his duties in the settlement of the partnership affairs. The amount of 
such bond shall be fixed by the clerk of the court; and the settlement of the 
estate and the liability of the bond shall be the same as under the law 
governing administrators and their bonds. (1915, c. 227, ss. 1, 2, 3; C.S., s. 


Oe ae) 


Cross References. — As to death of partner 
causing dissolution of partnership, see G.S. 
59-61. 

Legal Periodicals. — For article, “The Cre- 


ation of North Carolina’s Limited Liability Cor- 
poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


CASE NOTES 


The purpose of this section is limited to 
the protection of those who are interested 
in the property or estate administered by the 
surviving partner, who is required to account to 
them and pay over their interest in case there is 
a surplus after paying the partnership debts. It 
is a trust relationship in which only they have 
a legal interest. Coppersmith v. Upton, 228 
N.C. 545, 46 S.E.2d 565 (1948). 

Coverage of Bond. — The bond required of 
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surviving partners by this section is primarily 
for the protection of those interested in the 
deceased partner’s interest in the surplus after 
the partnership has been wound up; such bond 
has no retroactive effect, and does not become 
liable for any maladministration prior to its 
filing. In re Estate of Johnson, 232 N.C. 59, 59 
S.E.2d 223 (1950). 

The giving of a bond cannot be regarded 
as a condition precedent to the mainte- 
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nance of an action by a surviving partner, 
since G.S. 59-75 provides an alternative rem- 
edy upon failure of the surviving partner to give 
bond. Coppersmith v. Upton, 228 N.C. 545, 46 
S.E.2d 565 (1948). 

Objection that surviving partner has 
not filed bond is not available to debtor of 
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the estate. Coppersmith v. Upton, 228 N.C. 545, 
46 S.E.2d 565 (1948). 

Applied in Reel vy. Boyd, 198 N.C. 214, 151 
S.E. 192 (1930). 

Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 


§ 59-75. Effect of failure to give bond. 


Upon the failure of the surviving partner to execute the bond provided for in 
G.S. 59-74, the clerk of the superior court shall, upon application of any person 
interested in the estate of the deceased partner, appoint a collector of the 
partnership, who shall be governed by the same law governing an administra- 
tor of a deceased person. (1915, c. 227, s. 4; C.S., s. 3278.) 


Cross References. — As to administration 
of decedent’s estates, see Chapter 28A. 


CASE NOTES 


Cited in Coppersmith v. Upton, 228 N.C. 
545, 46 S.E.2d 565 (1948); In re Estate of 
Johnson, 232 N.C. 59, 59 S.E.2d 223 (1950); 


Ewing v. Caldwell, 243 N.C. 18, 89 S.E.2d 774 
C1955): 


§ 59-76. Surviving partner and personal representative to 
make inventory. 


When a member of any partnership dies the surviving partner, within 60 
days after the death of the deceased partner, together with the personal 
representative of the deceased partner, shall make out a full and complete 
inventory of the assets of the partnership, including real estate, if there be any, 
together with a schedule of the debts and liabilities thereof, a copy of which 
inventory and schedule shall be retained by the surviving partner, and a copy 
thereof shall be furnished to the personal representative of the deceased 


partner. (1901, c. 640; Rev., s. 2540; C.S., s. 3279.) 


Cross References. — As to joint tenancy in 
partnership property, see G.S. 41-2. 


CASE NOTES 


Upon the death of a partner, his interest 
in the partnership property vests in the 
surviving partner for administration in 
winding up the partnership, and the surviving 
partner stands as a trustee charged with the 
duty of faithful management and accounting to 
those entitled to the deceased partner’s interest 
after the settlement of the debts of the partner- 
ship. In re Estate of Johnson, 232 N.C. 59, 59 
S.E.2d 223 (1950). 

The surviving partner has the duty of closing 
up the partnership affairs, the reduction of 
personal property to cash and the settlement of 
partnership affairs, and title to the personal 
property vests at once in the surviving partner 
and not in the personal representative of the 
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deceased partner. Sherrod v. Mayo, 156 N.C. 
144, 72 S.E. 216 (1911). 

Assets Impressed with Trust. — The 
death of a partner, in the absence of any stipu- 
lation in the articles of partnership to the 
contrary, works an immediate dissolution, and 
the title to the assets vests in the surviving 
partner, impressed with a trust to close up the 
partnership business, pay the debts and turn 
over to his personal representative the share of 
the deceased partner. Walker v. Miller, 139 N.C. 
448, 52 S.E. 125 (1905). 

It is the right and duty of a surviving 
partner to close up the affairs of the firm. 
He has the right, therefore, to receive and to 
collect the debts and assets of the partnership, 
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and to apply the same toward payment of the 
debts and liabilities of the firm. Weisel v. Cobb, 
114 NiC. 22; 18 Sih. 948 \¢1894): (Hodes. v. 
Bank, 128 N.C. 110, 38 S.E. 294 (1901). 

After the dissolution of a firm by the death of 
one of the partners, it is the duty of the surviv- 
ing partner to settle up the joint estate in the 
manner most conducive to the interest of all 
persons interested. Calvert v. Miller, 94 N.C. 
600 (1886). 

Creation of New Debts. — A surviving 
partner has no right to create or contract new 
debts binding upon the partnership, except to 
the extent of purchasing new material and 
making new debts so far as may be necessary to 
work up unfinished material and sell the same. 
Howell, Orr & Co. v. Boyd Mfg. Co., 116 N.C. 
806, 22 S.E. 5 (1895). 

Power to Renew or Endorse Note. — A 
surviving partner has no power after dissolu- 
tion to renew or endorse a firm note in the name 
of the firm. Bank v. Hollingsworth, 135 N.C. 
556, 47 S.E. 618 (1904). 

A surviving partner who, more than two 
years after dissolution of the firm, endorsed a 
note in the firm name for the renewal of out- 
standing notes similarly endorsed, was individ- 
ually liable on such endorsement, though it did 
not bind the firm. Bank v. Hollingsworth, 135 
IN-@, 556, 47 5.6. 6183(1904), 

Injunction When There Is Danger of 
Misapplication of Funds. — In case of dan- 
ger of misapplication of partnership funds by 
the surviving partner, the court would cer- 
tainly, in behalf of the representatives of a 
deceased partner, interfere and restrain by in- 
junction the surviving partner from such acts, 
or grant other proper relief; and there is no 
reason why it should not interfere in behalf of a 
creditor in such a case. Hodgin v. Bank, 128 
N.C. 110, 38 S.B. 294 (1901). 

Surviving Partner Held Agent of Execu- 
tor. — Where one of the members of a firm was 
constituted its general managing agent by the 
articles of partnership, and upon the death of 
one partner his executor consented to a contin- 
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uance of the business, it was held that the 
manager became the agent of the executor as 
well as of the other surviving member, and a 
demand and refusal to account were necessary 
to terminate the agency and put the statute of 
limitations in operation. Patterson v. Lilly, 90 
N.C. 82 (1884). 

Arrangement Between Distributees and 
Legatees Held a Partnership. — An ar- 
rangement between distributees and legatees 
to permit their property, with the consent and 
cooperation of the representatives of the de- 
ceased partners, to remain in common and to be 
used for their joint benefit, adopting the name 
of the old firm, constituted a partnership. 
Walker v. Miller, 1389 N.C. 448, 52 S.E. 125 
(1905). 

Surviving partner of insolvent firm is 
not entitled to have personal property 
exemptions paid out of partnership assets. 
Southern Comm/’n Co. v. Porter, 122 N.C. 692, 
30'S Hs 119, (1898): 

Representative of a deceased partner 
cannot be sued while there is a surviving 
partner. Burgwin v. Hostler (2nd Sec.), 1 N.C. 


TIULT99: 
Competency of Testimony of Surviving 
Partner. — In an action for goods sold to a 


firm, the testimony of one partner, who admit- 
ted his liability by failing to answer, that the 
goods were furnished by the plaintiff on the 
order of the firm, was not competent as against 
the executor of the deceased partner or against 
the firm. Charlotte Oil & Fertilizer Co. v. Rippy, 
124 N.C. 648, 32 S.E. 980 (1899); Moore v. 
Palmer, 132 N.C. 969, 44 S.E. 673 (1903). 

A surviving partner, who assigned partner- 
ship property of an insolvent firm to pay his 
own debts pro rata with those of the firm, could 
not be allowed to testify that he did not thereby 
intend to defraud the firm creditors. Southern 
Comm’n Co. v. Porter, 122 N.C. 692, 30 S.E. 119 
(1898). 

Cited in Bank v. Hodgin, 129 N.C. 247, 39 
S.E. 959 (1901); Ewing v. Caldwell, 243 N.C. 18, 
89 S.E.2d 774 (1955). 


§ 59-77. When personal representative may take inven- 


tory; receiver. 


If the surviving partner should neglect or refuse to have such inventory 
made, the personal representative of the deceased partner may have the same 
made in accordance with the provisions of G.S. 59-76. Should any surviving 
partner fail to take such an inventory or refuse to allow the personal 
representative of the deceased partner’s estate to do so, such personal 
representative of the deceased partner’s estate may forthwith apply to a court 
of competent jurisdiction for the appointment of a receiver for such partner- 
ship, who shall thereupon proceed to wind up the same and dispose of the 
assets thereof in accordance with law. (1901, c. 640, s. 2; Rev., s. 2541; C.S., s. 
3280; 2000-140, s. 101(0); 2001-387, s. 116.) : 
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Editor’s Note. — Session Laws 2001-387 ,S. act does not create an alternate means for an 
154(b) provides that nothing in this act shall entity governed by Article 65 of Chapter 58 of 
supersede the provisions of Article 10 or 65 of _ the General Statutes to convert to a different 
Chapter 58 of the General Statutes, and this business form. 


CASE NOTES 


Jurisdiction to Appoint Receiver. — discounted by the firm, if it appeared that the 
While the clerk of the superior court has no assets of the partnership were sufficient to pay 
jurisdiction to appoint a receiver for a partner- its debts and leave a surplus against the de- 
ship under this section, when the surviving ceased partner’s share, of which the note could 
partners have failed or refused to file the inven- be charged. Patton v. Carr, 117 N.C. 176, 23 
tory required by G.S. 59-76, the superior court S.E. 182 (1895). 
on appeal from an order of the clerk in the Duty of Assignee to Charge Interest. — 
proceeding acquires jurisdiction to appoint Where the surviving partner of a firm conveyed 
such receiver. In re Estate of Johnson, 232. N.C. the assets to an assignee to settle the estate, it 
59, 59 S.E.2d 223 (1950). was the duty of the assignee, notwithstanding a 

Appointment of Receiver When Assignee contrary custom existing in the town where the 
of Surviving Partner Holds for Indefinite business had been conducted, to charge and 
Term. — Where an assignment was made bya __ collect interest on all good overdue accounts 
surviving partner of an insolvent firm, and the from the end of a year after dissolution of the 
assignee was empowered to continue the busi- partnership, and he was liable to the surviving 
ness for an indefinite term, a receiver could be partner for his failure to do so. Weisel v. Cobb, 
appointed to administer the partnership fund 118 N.C. li, 24 S.E. 782 (1896), rehearing 
among the creditors, even though the deed of denied9122 N.€167;130'S.H. 312 (1898), 


assignment was not set aside. Southern Liability of Assignee for Interest. — The 
Comm’n Co. v. Porter, 122 N.C. 692, 30 S.E. 119 assignee of a surviving partner is chargeable 
(1898). with interest on partnership moneys kept by 


Where the surviving partner of a firm him after 12 months from the time he assumed 
was appointed receiver of the firm, he could _ the trust until he disbursed it. Weisel v. Cobb, 
not maintain an action against one who, as_ 118 N.C. 11, 24 S.E. 782 (1896). 
surety for the accommodation of the deceased Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
partner, endorsed the latter’s note, which was _S.E.2d 774 (1955). 


§ 59-78. Notice to creditors. 


Every surviving partner, within 30 days after the death of the deceased 
partner, shall notify all persons having claims against the partnership which 
were in existence at the time of the death of the deceased partner, to exhibit the 
same to the surviving partner within six months from the date of first 
publication of such notice. The notice shall be published once a week for four 
consecutive weeks in a newspaper qualified to publish legal advertisements, if 
any such newspaper is published in the county. If there is no newspaper 
published in the county, but there is a newspaper having general circulation in 
the county, then at the option of the surviving partner the notice shall be 
published in the newspaper having general circulation in the county and 
posted at the courthouse or the notice shall be posted at the courthouse and 
four other public places in the county. (1901, c. 640, s. a; Rev., s. 2542-C.S)s. 
Eo Olio lores sf221973,c 14 10Nesel. 2) 


CASE NOTES 


Where a dissolution of a firm occurs by _ the deceased partner or of the surviving part- 
the death of one of the partners, the giving _ ners for any future contracts made in the name 
of notice of such dissolution is not necessary to of the firm. Bank vy. Hollingsworth, 135 N.C. 
prevent liability from attaching to the estate of 556, 47 S.E. 618 (1904). 
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§ 59-79. Debts paid pro rata; liens. 


All debts and demands against a copartnership, where one partner has died, 
shall be paid pro rata, except debts which are a specific lien on property 
belonging to the partnership. (1901, c. 640, s. 4; Rev., s. 2548; C.S., s. 3282.) 


CASE NOTES 


Debts Created by Surviving Partner. — 
While a surviving partner cannot enter into 
contracts or create liabilities which will bind 
the estate of his deceased partner, yet he is not 
bound to sacrifice the interests of the firm, and 
if he contracts debts, bona fide, for the interest 
of the common property, he may pay them out of 
the common fund. Calvert v. Miller, 94 N.C. 600 
(1886). 

Payment of Creditors Advancing Funds 
to Market Product. — Where a surviving 
partner has purchased materials and con- 
tracted new debts to complete unfinished prod- 
ucts and placed the finished article on the 
market, the creditors advancing the necessary 
funds are entitled to payment out of the assets 
of the partnership. Howell, Orr & Co. v. Boyd 
Mis. Co. 11G N.C) 806722) SE: 51895): 

Prior Encumbrance of Surviving Part- 
ner. — The claims of a surviving partner upon 
the proceeds of sale of the deceased partner’s 
half of the real estate, a mill property, to 
reimburse him to the amount of half the expen- 
ditures incurred in the conduct of the joint 
business and improvements put upon the prop- 
erty, constituted a prior encumbrance and had 
to be paid, to the postponement of creditors of 
the deceased partner. Mendenhall v. Benbow, 
84 N.C. 646 (1881). 

Suit Against Accommodation Endorser 
by Note. — A note executed by a member of a 
partnership to a third party who, as surety for 
the accommodation of the maker, endorsed it 
and received no benefit from it, could not be 
subject of an action at law against the endorser 
by the firm, nor in case of the death of the 


maker of the note could the surviving partner 
maintain an action on the note against the 
accommodation endorsers unless the firm was 
insolvent. Patton v. Carr, 117 N.Cv 176, 23 Si 
182 (1895). 

Assignment Held Fraudulent as to Cred- 
itors. — Where, in an assignment by a surviv- 
ing partner of an insolvent firm for an indefi- 
nite term, assignee had the right to employ 
servants, to replenish stock, and to pay out of 
the proceeds the firm debts as well as the 
individual debts of the survivor pro rata, as- 
signment was fraudulent as against creditors. 
Southern Comm’n Co. v. Porter, 122 N.C. 692, 
30 §.E. 119 (1898). 

Bank Not Entitled to Apply Survivor’s 
Deposit to Debts of Firm. — When a bank 
knew that the plaintiff was the only surviving 
partner of a firm, and that he was making 
deposits as such, it had no right to apply them 
to the payment of a debt created by the part- 
nership before its dissolution, without the con- 
sent of the depositor. Hodgin v. People’s Nat’l 
Bank,’ 125 N.C: 503, 34S: 709 (1899). 

Personal Debt as Set-Off. — In an action 
brought by a surviving partner for a debt, a 
debt due from him may be pleaded as a set-off. 
Hogeg’s Ex’rs v. Ashe, 2 N.C. 471 (1797). 

Defendant could not avail herself of a debt 
due to her by a deceased member of the firm, 
even though the contract between the latter 
and the defendant was that the debt, being for 
the board of his partner, was to be paid out of 
the assets of the store in which the plaintiff and 
the defendant were partners. Norment v. 
Johnston, 32 N.C. 89 (1849). 


§ 59-80. Effect of failure to present claim in six months. 


In an action brought on a claim which was not presented within six months 
from the first publication of the general notice to creditors, the surviving 
partner shall not be chargeable for any assets that he may have paid in 
satisfaction of any debts before such action was commenced, nor shall any costs 
be recovered in such action against the surviving partner. (1901, c. 640, s. 5; 
Rev. s: 2044.0 oes oles oon 14 Lins oo) 


§ 59-81. Procedure for purchase by surviving partner. 


(a) Appraisal of Property. — The surviving partner may, if he so desire, 
make application to the clerk of the superior court of the county in which the 
partnership existed, after first giving notice to the executor or administrator of 
the time of the hearing of such application, for the appointment of three 
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judicious, disinterested appraisers, one of whom may be named by the 
surviving partner, one by the representative of the deceased partner’s estate, 
and the third named by the two appraisers selected, whose duty it shall be to 
make out under oath a full and complete inventory and appraisement of the 
entire assets of the partnership, including real estate if there be any, together 
with a schedule of the debts and liabilities thereof, and to deliver the same to 
the surviving partner; they shall also deliver a copy to the executor or 
administrator, and file a copy with the clerk of the court. 

(b) Surviving Partner May Purchase. — The surviving partner may, with 
the consent of the executor or administrator of the deceased partner and the 
approval of the clerk of the superior court by whom such executor or 
administrator was appointed, purchase the interest of such deceased partner 
in the partnership assets at the appraised value thereof, including the good 
will of the business, first deducting therefrom the debts and liabilities of the 
partnership, for cash or upon giving to the executor or administrator his 
promissory note or notes, with good approved security, and satisfactory to the 
executor or administrator, for the payment of the interest of such deceased 
partner in the partnership assets. 

(c) Surviving Partner to Give Bond. — In case the surviving partner shall 
avail himself of the privilege of purchasing such interest as provided for in this 
section, he shall give bond to the executor or administrator with surety for the 
payment of the debts and liabilities of the partnership, and for the performance 
of all contracts for which the partnership is liable. 

(d) Sale of Real Estate. — In case of such sale of the real estate belonging to 
the partnership, the title to the real estate so purchased shall not pass until 
the sale thereof has been reported to and confirmed by the clerk of the superior 
court of the county in which the partnership was located, in a special 
proceeding to which the widow and heirs at law or devisees of the deceased 
partner are duly made parties. (1901, c. 640, s. 6; Rev., s. 2545: Oe. Lar oe 
s. 3284.) 


CASE NOTES 


Cited in Lewis v. Boling, 42 N.C. App. 597, 
257 S.E.2d 486 (1979). 


§ 59-82. Surviving partner to account and settle. 


In case the surviving partner shall not avail himself of the privilege of 
purchasing the interest of the deceased partner, he shall, within six months 
from the date of the first publication of notice to creditors, file with the clerk of 
the superior court of the county where the partnership was located, an account, 
under oath, stating his action as surviving partner, and shall come to a 
settlement with the executor or administrator of the deceased partner: 
Provided, that the clerk of the superior court shall have power, upon good cause 
shown, to extend the time within which said final settlement shall be made. 
The surviving partner for his services in settling the partnership estate shall 
receive commissions to be allowed by the court. (190Tees640e8h 7: heves. 2546: 
Gen 8132800194 7.600/811957,0.788, 8. 6: 1973, c: 1410, s. 4) 


CASE NOTES 
Division of Partnership Property. — Baird v. Baird, 21 N.C. 524 (1837): Mendenhall 
There can be no division of partnership prop-  v. Benbow, 84 N.C. 646 (1881). 
erty until all the accounts have been taken and Presumption of Equal Interest. — In the 


the clear interest of each partner ascertained. absence of evidence to the contrary, each part- 
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ner is presumed to be equally interested in the the personal representative of the deceased 
joint business. State ex rel. Worthy v. Brower, partner; furthermore, there is placed upon the 
93 N.C. 344 (1885). personal representative of the deceased partner 

If an agreement for a common or special the duty to require that a true accounting be 
partnership appears to have existed between made either by the surviving partner or by a 


ith der court supervision. Ewing v. 
parties for the purchase of property, withintent Teceiver un 
to sell the same for the profit of the parties, and Caldwell, 243 N.C. 18, 89 S.E.2d 774 (1955). 


no express agreement be proved adjusting the Right of Personal Representative to Sue 
ees for Accounting. — The right to sue for an 
division or share of the profits, the law extends f fth hj daftai 
the concern to all the goods purchased by either Se ee eee mm yea g ig tous aE 
m caret se aad aes ih upon the death of one of the partners vests 
He a aude: “ 7 Poe sete aa eeanet exclusively in the personal representative of 
e profits, without regard to the 


the deceased partner. Ewing v. Caldwell, 243 
advances made by either for the purpose of No ig g99 F9q 774 @O55): 


effecting the purchase, if there can be no con- Compensation of Surviving Partner. — 


tract as to the amount of the advances to be Within the limitation of this section, a surviv- 
made by them respectively. Taylor v. Taylor & ing partner is entitled to reasonable compensa- 


Justice, 6 N.C. 70 (1811). ’ : tion for his services in settling up the partner- 
Note Arising Out of Partnership Busi- ship business. Royster v. Johnson, 73 N.C. 474 

ness. — In stating an account between an (1875). 

executor and the surviving partner of the tes- For case upholding two and one-half percent 


tator, it is not error to charge the surviving commissions on receipts and disbursements, 
partner with the value of a note due the testa- see Weisel v. Cobb, 118 N.C. 11, 24 S.E. 782 
tor of the plaintiff individually, if such note (1896), rehearing dismissed, 122 N.C. 67, 30 
arose from or grew out of the business of the S.E. 312 (1898). 
partnership business. Royster v. Johnson, 73 Liability of Surviving Partner for Loss. 
N.C. 474 (1875). — Where the surviving partner has acted in 
Surviving Partner to Make Settlement — good faith in a fiduciary character he is not 
with Personal Representative of Deceased chargeable with loss. Thompson v. Rogers, 69 
Partner. — The deceased partner’s interest N.C. 357 (1873). 
being personal property, this section requires Cited in Bennett v. Anson Bank & Trust Co., 
the surviving partner to make settlement with 265 N.C. 148, 143 S.E.2d 312 (1965). 


§ 59-83. Accounting compelled. 


In case any surviving partner fails to come to a settlement with the executor 
or administrator of the deceased partner within the time prescribed by law, the 
clerk of the superior court may, at the instance of such executor, administrator 
or other person interested in such deceased partnership estate, cite the 
surviving partners to a final settlement as provided for by law in the case of 
executors and administrators. (1901, c. 640, s. 8; Rev., s. 2547; C.S., s. 3286.) 


§ 59-84. Settlement otherwise provided for. 


When the original articles of partnership in force at the death of any partner 
or the will of a deceased partner make provision for the settlement of the 
deceased partner’s interest in the partnership, and for a disposition thereof 
different from that provided for in this Chapter, the interest of such deceased 
partner in the partnership shall be settled and disposed of in accordance with 
the provisions of such articles of partnership or of such will. (1901, c. 640, s. 6; 
KRevius.2040..0.0.458020 0) 


CASE NOTES 


Applied in Langdon v. Hurdle, 15 N.C. App. Cited in Cole v. Graves, 101 N.C. App. 396, 
15S) 189 S251 7 (1972), 399 S.E.2d 136 (1991). 
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ARTICLE 3A. 


Miscellaneous Provisions. 


§ 59-84.1. Partnership to comply with “assumed name” 
statute; income taxation. 


(a) Every partnership other than a limited partnership shall comply with, 
and be subject to, the provisions of Articles 14 and 15 of Chapter 66 of the 
General Statutes in all cases in which the same are applicable. 

(b) A partnership, including a registered limited liability partnership and a 
foreign limited liability partnership, and a partner of one of these partnerships 
are subject to taxation under Article 4 of Chapter 105 of the General Statutes 
in accordance with their classification for federal income tax purposes. Accord- 
ingly, if any such partnership is classified for federal income tax purposes as a 
C corporation as defined in G.S. 105-131(b)(2) or an S corporation as defined in 
G.S. 105-131(b)(8), the partnership and its partners are subject to tax under 
Article 4 of Chapter 105 of the General Statutes to the same extent as a C 
corporation or an S corporation, as the case may be, and its shareholders. If 
any such partnership is classified for federal income tax purposes as a 
partnership, the partnership and its partners are subject to tax under Article 
4 of Chapter 105 of the General Statutes accordingly. If any such partnership 
is classified for federal income tax purposes as other than a corporation or a 
partnership, the partnership and its partners are subject to tax under Article 
4 of Chapter 105 of the General Statutes in a manner consistent with that 
classification. This section does not require a partnership, including any 
registered limited liability partnership or foreign limited liability partnership 
authorized to transact business in this State, to obtain an administrative 
ruling from the Internal Revenue Service on its classification under the 
Internal Revenue Code. (1951, c. 381, s. 9; 1993, c. 354, s. 5; 2001-387, s. 117.) 


Editor’s Note. — Session Laws 1999-362, s. 
6, effective January 1, 2000, and applicable to 
registered limited liability partnerships exist- 
ing on or after that date, added an Article 3B to 
Chapter 59 of the General Statutes. The first 
two sections of Article 3B are G.S. 59-84.2 and 
59-84.3, which were previously enacted as part 
of this Article. 


Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 


ARTICLE 3B. 
Registered Limited Liability Partnerships. 


§ 59-84.2. Registered limited liability partnerships. 


(a) A partnership whose internal affairs are governed by the laws of this 
State, other than a limited partnership, may become a registered limited 
lability partnership by filing with the Secretary of State an application stating 
all of the following: 

(1) The name of the partnership. 

(2) The street address, and the mailing address if different from the street 
address, of its principal office and the county in which the principal 
office is located. 
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(3) The name and street address, and the mailing address if different from 
the street address, of the partnership’s registered agent and regis- 
tered office for service of process. 

(4) The county in this State in which the registered office is located. 

(5), (6) Repealed by Session Laws 2001-387, s. 156(b), effective January 1, 
2002. 

(7) The fiscal year end of the partnership. 

(al) The terms and conditions on which a partnership becomes a limited 
liability partnership must be approved in the manner provided in the partner- 
ship agreement; provided, however, if the partnership agreement does not 
contain any such provision, the terms and conditions shall be approved (i) in 
the case of a partnership having a partnership agreement that expressly 
considers obligations to contribute to the partnership, in the manner necessary 
to amend those provisions, or (11) in any other case, in the manner necessary to 
amend the partnership agreement. 

(b) through (f) Repealed by Session Laws 2001-387, s. 156(b), effective 
January 1, 2002. 

(f1) A partnership becomes a registered limited liability partnership when 
its application for registration becomes effective. 

(g) The status of a registered limited liability partnership and the liability 
of its partners is not affected by errors or later changes in the information 
required to be contained in the application for registration. 

(h) A partnership shall promptly amend its registration to reflect any 
change in the information contained in its application for registration, other 
than changes that are properly included in other documents filed with the 
Secretary of State. A registration is amended by filing a certificate of amend- 
ment with the Secretary of State. The certificate of amendment shall set forth: 

(1) The name of the partnership as reflected on the application for 
registration. 

(2) The date of filing of the application for registration. 

(3) The amendment to the application for registration. 

(i) Each registered limited liability partnership must maintain a registered 
office and registered agent as required by Article 4 of Chapter 55D of the 
General Statutes and is subject to service on the Secretary of State under that 
Article. 

(j) A partnership may cancel its registration by filing a certificate of 
Sori pana with the Secretary of State. The certificate of cancellation shall set 
orth: 

(1) The name of the partnership as reflected on the application for 
registration; 

(2) The date of filing of the application for registration; 

(3) A mailing address to which the Secretary of State may mail a copy of 
any process served on the Secretary of State under this subsection; 

(4) A commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address; and 

(5) The effective date and time of cancellation if it is not to be effective at 
the time of filing the certificate. 

Cancellation of registration terminates the authority of the partnership’s 
registered agent to accept service of process, notice, or demand, and appoints 
the Secretary of State as agent to accept service on behalf of the partnership 
with respect to any action or proceeding based upon any cause of action arising 
in this State, or arising out of business transacted in this State, during the 
time the partnership was registered as a registered limited liability partner- 
ship. Service on the Secretary of State of any such process, notice, or demand 
shall be made by delivering to and leaving with the Secretary of State, or with 
any clerk authorized by the Secretary of State to accept service of process, 
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duplicate copies of such process, notice, or demand and the fee required by G.S. 
59-35.2. Upon receipt of process, notice, or demand in the manner provided in 
this section, the Secretary of State shall immediately mail a copy of the 
process, notice, or demand by registered or certified mail, return receipt 
requested, to the partnership at the mailing address designated pursuant to 
this subsection. 

(k) If a registered limited liability partnership is dissolved but its business 
is continued by some of its partners with or without others in a new 
partnership under the same name, then (i) the new partnership shall auto- 
matically succeed to the registration of the dissolved original partnership as a 
registered limited liability partnership and (ii) the dissolved original partner- 
ship shall be deemed to be registered as a registered limited liability partner- 
ship until the winding up of its affairs is completed., (1993. c, 354) 60 5. 
1999-362, ss. 6, 7; 2000-140, ss. 53, 101(p); 2001-358, s. 51(a); 2001-387, ss. 118, 
156, 173, 175(a); 2001-413, s. 6; 2002-58, s. 5.) 


Editor’s Note. — Session Laws 1999-362, s. Session Laws 2001-387, s. 118 had amended 
6, effective January 1, 2000, and applicable to _ this section. However, s. 156(a) of c. 387 re- 
registered limited liability partnerships exist- _pealed s. 118, contingent upon the enactment of 
ing on or after that date, added the Article 3B Session Laws 2001-358. Session Laws 2001-358 
heading. The first two sections of Article 3B are was enacted August 10, 2001. 

G.S. 59-84.2 and 59-84.3, which had been part Session Laws 2001-387, s. 154(b), provides 
of Article 3A. that nothing in this act shall supersede the 

Session Laws 2001-358, s. 53, provided that provisions of Article 10 or 65 of Chapter 58 of 

the act, which amended this section, was effec- the General Statutes, and this act does not 
tive October 1, 2001, and applicable to docu- create an alternate means for an entity gov- 
ments submitted for filing on or after that date.  erned by Article 65 of Chapter 58 of the General 
Section 173 of Session Laws 2001-387 changed _ Statutes to convert to a different business form. 
the effective date of Session Laws 2001-358 Legal Periodicals. — For comment, “How 
from October 1, 2001, to January 1, 2002. the Uniform Partnership Act Determines Ulti- 
Section 6 of Session Laws 2001-413, effective mate Liability for a Claim Against a General 
September 14, 2001, added a sentence to s. Partnership and Provides for the Settling of 
175(a) of Session Laws 2001-387, making s.173 Accounts Between Partners,” see 17 Campbell 
of that act effective when it became law (August __L. Rev. 333 (1995). 
26, 2001). As a result of these changes, the For comment, “Creating the Legal Monster: 
amendment by Session Laws 2001-358 is effec- |The Expansion and Effect of Legal Malpractice 
tive January 1, 2002, and applicable to docu- _ Liability in North Carolina”, see 18 Campbell 
ments submitted for filing on or after that date. L. Rev. 121 (1996). 


§ 59-84.3. Name of registered limited liability partner- 
ships. 


A registered limited liability partnership's name must meet the require- 
ments of G.S. 55D-20 and G.S. 55D-21. (1993, c. 354, s. 5; 1999-362, ss. 6, 8: 
2001-358, s. 39; 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 1999-362, s. from October 1, 2001, to January 1, 2002. 
6, effective January 1, 2000, and applicable to Section 6 of Session Laws 2001-413, effective 
registered limited partnerships existing on or September 14, 2001, added a sentence to sg. 
after that date, added an Article 3B to Chapter _175(a) of Session Laws 2001-387, making s. 173 
59 of the General Statutes and included this of that act effective when it became law (August 
section, which was previously enacted, as part 26, 2001). As a result of these changes, the 
of this Article. amendment by Session Laws 2001-358 is effec- 

Session Laws 2001-358, s. 53, provided that tive January 1, 2002, and applicable to docu- 
the act, which amended this section, was effec- | ments submitted for filing on or after that date. 
tive October 1, 2001, and applicable to docu- Effect of Amendments. — Session Laws 
ments submitted for filing on or after that date. 2001-358, s. 39, effective January 1, 2002, and 
Section 173 of Session Laws 2001-387 changed applicable to documents submitted for filing on 
the effective date of Session Laws 2001-358 or after that date, substituted “meet the re- 
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quirements of G.S. 55D-20 and G.S. 55D-21” for the abbreviation ‘L.L.P’, ‘R.L.L.P.’, ‘LLP’ or 
“contain the words ‘registered limited liability ‘RLLP’ as the last words or letters of its name.” 
partnership’ or ‘limited lability partnership’ or 


§ 59-84.4. Annual report for Secretary of State. 


(a) Each registered limited liability partnership and each foreign limited 
liability partnership authorized to transact business in this State shall deliver 
to the Secretary of State for filing an annual report, in a form prescribed by the 
Secretary of State, that sets forth all of the following: 

(1) The name of the registered limited liability partnership or foreign 
limited liability partnership and the state or country under whose law 
it is formed. 

(2) The street address, and the mailing address if different from the street 
address, of the registered office, the county in which the registered 
office is located, and the name of its registered agent at that office in 
this State, and a statement of any change of the registered office or 
registered agent, or both. 

(3) The street address and telephone number of its principal office. 

(4) A brief description of the nature of its business. 

(5) The fiscal year end of the partnership. 

If the information contained in the most recently filed annual report has not 
changed, a certification to that effect may be made instead of setting forth the 
information required by subdivisions (2) through (4) of this subsection. The 
Secretary of State shall make available the form required to file an annual 
report. 

(b) Information in the annual report must be current as of the date the 
annual report is executed on behalf of the registered limited liability partner- 
ship or the foreign limited liability partnership. 

(c) The annual report shall be delivered to the Secretary of State by the 
fifteenth day of the fourth month following the close of the registered or foreign 
limited liability partnership’s fiscal year. 

(d) If an annual report does not contain the information required by this 
section, the Secretary of State shall promptly notify the reporting registered or 
foreign limited liability partnership in writing and return the report to it for 
correction. If the report is corrected to contain the information required by this 
section and delivered to the Secretary of State within 30 days after the 
effective date of notice, it is deemed to be timely filed. 

(e) Amendments to any previously filed annual report may be filed with the 
Secretary of State at any time for the purpose of correcting, updating, or 
augmenting the information contained in the annual report. 

(f) The Secretary of State may revoke the registration of a registered limited 
hability partnership or foreign limited liability partnership if the Secretary of 
State determines that: 

(1) The registered limited liability partnership or foreign limited lability 
partnership has not paid, within 60 days after they are due, any 
penalties, fees, or other payments due under this Chapter; 

(2) The registered limited liability partnership or foreign limited liability 
partnership does not deliver its annual report to the Secretary of 
State on or before the date it is due; 

(3) The registered limited liability partnership or foreign limited liability 
partnership has been without a registered agent or registered office in 
this State for 60 days or more; or 

(4) The registered limited liability partnership or foreign limited liability 
partnership does not notify the Secretary of State within 60 days of 
the change, resignation, or discontinuance that its registered agent or 
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registered office has been changed, that its registered agent has 
resigned, or that its registered office has been discontinued. 

(g) If the Secretary of State determines that one or more grounds exist 
under subsection (f) of this section for revoking the registration of the 
registered limited liability partnership or foreign limited liability partnership, 
the Secretary of State shall mail the registered limited liability partnership or 
foreign limited liability partnership written notice of that determination. If, 
within 60 days after the notice is mailed, the registered limited liability 
partnership or foreign limited liability partnership does not correct each 
ground for revocation or demonstrate to the reasonable satisfaction of the 
Secretary of State that each ground does not exist, the Secretary of State shall 
revoke the registration of a registered limited liability partnership or foreign 
limited liability partnership by signing a certificate of revocation that recites 
the ground or grounds for revocation and its effective date. The Secretary of 
State shall file the original certificate of revocation and mail a copy to the 
registered limited liability partnership or foreign limited liability partnership. 

(h) A registered limited liability partnership or foreign limited liability 
partnership whose registration is revoked under this section may apply to the 
Secretary of State for reinstatement. If, at the time the registered limited 
liability partnership applies for reinstatement, the name of the registered 
limited liability partnership is not distinguishable from the name of another 
entity authorized to be used under G.S. 55D-21, then the registered limited 
liability partnership must change its name to a name that is distinguishable 
upon the records of the Secretary of State from the name of the other entity 
before the Secretary of State may prepare a certificate of reinstatement. The 
procedures for reinstatement and for the appeal of any denial of the registered 
limited liability partnership or foreign limited liability partnership’s applica- 
tion for reinstatement shall be the same procedures applicable to business 
corporations under G.S. 55-14-22, 55-14-23, and 55-14-24. The effect of 
reinstatement of a limited liability partnership shall be the same as for a 
corporation under G.S. 55-14-22. (1999-362, s. 9; 2001-387, s. 119; 2001-390, s. 
13.) 


Editor’s Note. — Session Laws 1999-362, s. partnerships and foreign limited liability part- 
38, made this section effective January 1, 2000, nerships whose fiscal year ends on or after that 
and applicable to registered limited liability date. 


ARTICLE 4. 


Business under Assumed Name Regulated. 


§§ 59-85 through 59-88: Transferred to §§ 66-68 to 66-71 by Session 
Laws 1951, c. 381, s. 7. 


§ 59-89: Transferred to § 66-72 by Session Laws 1951, c. 381, s. 8. 
ARTICLE 4A. 
Foreign Limited Liability Partnerships. 


§ 59-90. Law governing foreign limited liability partner- 
ship. 


(a) The law of the state or jurisdiction under which a foreign limited liability 
partnership is formed governs relations among the partners and between the 
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partners and the partnership and the liability of partners for obligations of the 
partnership. 

(b) A foreign limited liability partnership may not be denied a statement of 
foreign registration by reason of any difference between the law under which 
the partnership was formed and the law of this State. 

(c) A statement of foreign registration does not authorize a foreign limited 
liability partnership to engage in any business or exercise any power that a 
partnership may not engage in or exercise in this State as a registered limited 
liability partnership. (1999-362, s. 10.) 


Editor’s Note. — Session Laws 1999-362, s. effective date, was already registered with the 
38, made this Article effective January 1, 2000, Secretary of State as a registered limited liabil- 
and applicable to foreign limited hability part- ity partnership shall not be required to register 
nerships transacting business in this State on anew as a foreign limited liability partnership 
or after that date, except that any foreign under G.S. 59-91. 
limited liability partnership that, as of that 


§ 59-91. Statement of foreign registration. 


(a) Before transacting business in this State, a foreign limited liability 
partnership must file an application for registration as a foreign limited 
liability partnership. The application must contain: 

(1) The name of the foreign limited liability partnership that satisfies the 
requirements of the state or other jurisdiction under whose law it is 
formed and meets the requirements of Article 3 of Chapter 55D of the 
General Statutes. 

(2) The street address, and the mailing address if different from the street 
address, of the partnership’s principal office, and the county in which 
the principal office is located. 

(3) The name and street address, and the mailing address if different from 
the street address, for the partnership’s registered agent and regis- 
tered office for service of process, and the county in which the 
registered office is located. 

(4), (5) Repealed by Session Laws 2001-387, s. 157(b), effective January 
E2002: 

(6) The fiscal year end of the partnership. 

The foreign limited liability partnership shall deliver with the completed 
application a certificate of existence, or a document with similar import, duly 
authenticated by the Secretary of State or other official having custody of the 
records of registered limited liability partnerships in the state or country 
under whose law it is registered. 

(b) Each foreign limited lability partnership maintaining a statement of 
foreign registration in this State must maintain a registered office and 
registered agent as required by Article 4 of Chapter 55D of the General 
Statutes and is subject to service on the Secretary of State under that Article. 

(c) through (g) Repealed by Session Laws 2001-387, s. 157(b), effective 
January 1, 2002. 

(h) A foreign limited hability partnership authorized to transact business in 
this State shall be subject to the provisions of G.S. 59-84.4 regarding annual 
reports and revocation of registration. 

(i) A foreign lmited liability partnership becomes registered as a foreign 
limited lability partnership when its application for registration becomes 
effective. 

(j) A foreign limited liability partnership shall promptly amend its registra- 
tion to reflect any change in the information contained in its application for 
registration, other than changes that are properly included in other documents 
filed with the Secretary of State. A registration is amended by filing a 
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certificate of amendment with the Secretary of State. The certificate of 
amendment shall set forth: 

(1) The name of the foreign limited liability partnership under which it is 
registered in this State; 

(2) The date of filing of the application for registration; and 

(3) The amendment to the application for registration. 

(k) A foreign limited liability partnership may cancel its registration by 
filing a certificate of cancellation with the Secretary of State. The certificate of 
cancellation shall set forth: 

(1) The name of the foreign limited liability partnership under which it is 
registered in this State; 

(2) The date of filing of the application for registration; 

(3) A mailing address to which the Secretary of State may mail a copy of 
any process served on the Secretary of State under this subsection; 

(4) A commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address; and 

(5) The effective date and time of cancellation if it is not to be effective at 
the time of filing the certificate. 

Cancellation of registration terminates the authority of the foreign limited 
lability partnership’s registered agent to accept service of process, notice, or 
demand and appoints the Secretary of State as agent to accept such service on 
behalf of the foreign limited liability partnership with respect to any action or 
proceeding based upon any cause of action arising in this State, or arising out 
of business transacted in this State, during the time the foreign limited 
lability partnership was registered in this State. Service on the Secretary of 
State of any such process, notice, or demand shall be made by delivering to and 
leaving with the Secretary of State, or with any clerk authorized by the 
Secretary of State to accept service of process, duplicate copies of such process, 
notice, or demand and the fee required by G.S. 59-35.2. Upon receipt of process, 
notice, or demand in the manner herein provided, the Secretary of State shall 
immediately mail a copy of the process, notice, or demand by registered or 
certified mail, return receipt requested, to the foreign limited liability part- 
nership at the mailing address designated pursuant to this subsection. 

(1) Whenever a foreign limited liability partnership authorized to transact 
business in this State ceases its separate existence as a result of a statutory 
merger or consolidation permitted by the laws of the state or country under 
which it was organized, or converts into another type of entity as permitted by 
those laws, the surviving or resulting entity shall apply for a certificate of 
withdrawal for the foreign limited liability partnership by delivering to the 
Secretary of State for filing a copy of the articles of merger, consolidation, or 
conversion or a certificate reciting the facts of the merger, consolidation, or 
conversion, duly authenticated by the Secretary of State or other official 
having custody of limited liability partnership records in the state or country 
under the laws of which the foreign limited liability partnership was orga- 
nized. If the surviving or resulting entity is not authorized to transact business 
or conduct affairs in this State, the articles or certificate must be accompanied 
by an application which must set forth: 

(1) The name of the foreign liability limited partnership [sic] authorized 
to transact business in this State, the type of entity and name of the 
surviving or resulting entity, and a statement that the surviving or 
resulting entity is not authorized to transact business or conduct 
affairs in this State; 

(2) A statement that the surviving or resulting entity consents that 
service of process based on any cause of action arising in this State, or 
arising out of business transacted in this State, during the time the 
foreign limited liability partnership was authorized to transact busi- 
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ness in this State, may thereafter be made by service thereof on the 
Secretary of State; 

(3) A mailing address to which the Secretary of State may mail a copy of 
any process served upon the Secretary under subdivision (2) of this 
subsection; and 

(4) A commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address. 

(m) If the Secretary of State finds that the articles or certificate and the 
application for withdrawal, if required, conform to law, the Secretary of State 
shall: 

(1) Endorse on the articles or certificate and the application for with- 
drawal, if required, the word “filed” and the hour, day, month, and 
year of filing thereof; 

(2) File the articles or certificate and the application, if required; 

(3) Issue a certificate of withdrawal; and 

(4) Send to the surviving or resulting entity or its representative the 
certificate of withdrawal, together with a copy of the application, if 
required, affixed thereto. 

(n) After the withdrawal of the foreign limited liability partnership is 
effective, service of process on the Secretary of State in accordance with 
subsection (1) of this section shall be made by delivering to and leaving with the 
Secretary of State, or with any clerk authorized by the Secretary of State to 
accept service of process, duplicate copies of such process and the fee required 
by G.S. 59-35.2. Upon receipt of process in the manner herein provided, the 
Secretary of State shall immediately mail a copy of the process by registered or 
certified mail, return receipt requested, to the surviving or resulting entity at 
the mailing address designated pursuant to subsection (1) of this section. 
(1999-362, s. 10; 2000-140, s. 54; 2001-358, ss. 40, 51(b); 2001-387, ss. 120, 157, 


173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 1999-362, s. 
38, provided that any foreign limited liability 
partnership that, as of the effective date of 
section 10 of this act [January 1, 2000], was 
already registered with the Secretary of State 
as a registered limited liability partnership 
shall not be required to register anew as a 
foreign limited liability partnership under G.S. 
59-91. 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 
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Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Session Laws 2001-387, s. 120, had amended 
this section. However, s. 157(a) of c. 387 re- 
pealed s. 120, contingent upon the enactment of 
Session Laws 2001-358. Session Laws 2001-358 
was enacted on August 10, 2001. 

Effect of Amendments. — Session Laws 
2001-358, ss. 40 and 51(b), effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, substituted 
“state or other jurisdiction under whose law it 
is formed and meets the requirements of Article 
3 of Chapter 55D of the General Statutes” for 
“State or other jurisdiction under whose law it 
is formed and ends with the words ‘registered 
limited liability partnership’ or ‘limited liability 
partnership’ or the abbreviation ‘R.L.L.P.,’ 
‘LE. L:P.RELP’ or LLP in subdivision (ei 
and rewrote subsection (b). 
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§ 59-92. Effect of failure to register. 


(a) A foreign limited liability partnership transacting business in this State 
may not maintain an action or proceeding in this State unless it has in effect 
a registration as a foreign limited liability partnership. 

(b) The failure of a foreign limited liability partnership to have in effect a 
registration as a foreign limited liability partnership does not impair the 
validity of a contract or act of the foreign limited liability partnership or 
preclude it from defending an action or proceeding in this State. 

(c) A limitation on personal liability of a partner is not waived solely by 
transacting business in this State without a registration as a foreign limited 
liability partnership. 

(d) A foreign limited liability partnership failing to register as a foreign 
limited liability partnership as required by this Article shall be liable to the 
State for the years or parts thereof during which it transacted business in this 
State without having registered in an amount equal to all fees and taxes which 
would have been imposed by law upon the foreign limited liability partnership 
had it duly applied for and received such permission, plus interest and all 
penalties imposed by law for failure to pay such fees and taxes. In addition, the 
foreign limited liability partnership shall be liable for a civil penalty of ten 
dollars ($10.00) for each day, but not to exceed a total of one thousand dollars 
($1,000) for each year or part thereof, it transacts business in this State 
without having registered. The Attorney General may bring actions to recover 
all amounts due the State under the provisions of this subsection. (1999-362, 
Se LO2) 


§ 59-93. Activities not constituting transacting business. 


(a) Without excluding other activities that may not constitute transacting 
business in this State, a foreign limited liability partnership shall not be 
considered to be transacting business in this State for the purposes of this 
Article by reason of carrying on in this State any one or more of the following 
activities: 

(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding or effecting the settlement thereof or the 
settlement of claims or disputes; 

(2) Holding meetings of its partners or carrying on other activities 
concerning its internal affairs; 

(3) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and continuous 
transactions; 

(4) Maintaining offices or agencies for the transfer, exchange, and regis- 
tration of the partnership’s own securities, or appointing and main- 
taining trustees or depositories with relation to those securities; 

(5) Soliciting or procuring orders, whether by mail or through employees 
or agents or otherwise, where the orders require acceptance without 
this State before becoming binding contracts; 

(6) Making or investing in loans with or without security including 
servicing of mortgages or deeds of trust through independent agencies 
within the State, the conducting of foreclosure proceedings and sales, 
the acquiring of property at foreclosure sale, and the management 
and rental of such property for a reasonable time while liquidating its 
investment, provided no office or agency therefor is maintained in this 
State; 

(7) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same; 
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(8) Transacting business in interstate commerce; 
(9) Conducting an isolated transaction completed within a period of six 
months and not in the course of a number of repeated transactions of 


like nature; 


(10) Selling through independent contractors; and 
(11) Owning, without more, real or personal property. 
(b) This section does not apply in determining the contacts or activities that 
may subject a foreign limited liability partnership to service of process, 
taxation, or regulation under any other law of this State. (1999-362, s. 10.) 


§ 59-94. Action by Attorney General. 


The Attorney General may maintain an action to restrain a foreign limited 
liability partnership from transacting business in this State in violation of this 


Article. (1999-362, s. 10.) 


§§ 59-95 through 59-100: Reserved for future codification purposes. 


ARTICLE 5. 


Revised Uniform Limited Partnership Act. 


Part 1. General Provisions. 


§ 59-101. Short title. 


This Article may be cited as the Revised Uniform Limited Partnership Act. 


(1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Legal Periodicals. — For note, “Corporate 
Law — Limited Liability Company Act, N.C. 
Gen. Stat..G.S. 57C-1-01 to 57G-10-07 (1993),” 
see 72 N.C.L. Rev. 1654 (1994). 


For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


CASE NOTES 


When Partner May Maintain Action 
Against Copartner. — As a general rule, one 
partner cannot sue another partner at law until 
there has been a complete settlement of the 
partnership affairs and a balance struck. How- 
ever, a partner may maintain an action at law 
against his copartner upon claims growing out 
of the following state of facts: (1) where the 
partnership is terminated, all debts paid, and 
the partnership affairs otherwise adjusted with 
nothing remaining to be done but to pay over 


§ 59-102. Definitions. 


the amounts due by one to the other, such 
amount involving no complicated reckoning; (2) 
where the partnership is for a single venture or 
special purpose which has been accomplished, 
and nothing remains to be done except to pay 
over the claimant’s share; (3) when the joint 
property has been wrongfully destroyed or con- 
verted. Roper v. Thomas, 60 N.C. App. 64, 298 
S.E.2d 424 (1982), cert. denied, 308 N.C. 191, 
302 S.E.2d 244 (1983), decided under former 
Article 1 of this Chapter. 


As used in this Article, unless the context otherwise requires: 
(1) “Business” means any lawful trade, investment, or other purpose or 
activity, whether or not the trade, investment, purpose, or activity is 


carried on for profit. 


(la) “Business entity” means a domestic corporation (including a profes- 
sional corporation as defined in G.S. 55B-2), a foreign corporation 
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(including a foreign professional corporation as defined in G.S. 55B- 

16), a domestic or foreign nonprofit corporation, a domestic or foreign 

limited liability company, a domestic limited partnership, a foreign 

limited partnership, a registered limited liability partnership, a 

foreign limited liability partnership, or any other partnership as 

ena in G.S. 59-36 whether or not formed under the laws of this 
tate. 

(1b) “Certificate of limited partnership” means the certificate referred to 
in G.S. 59-201, and the certificate as amended. 

(2) “Conformed copy” shall include a photostatic or other photographic 
copy of the original document. 

(3) “Contribution” means any cash, property, services rendered, or a 
promissory note or other binding obligation to contribute cash or 
property or to perform services, which a partner contributes to a 
limited partnership in his capacity as a partner. 

(3a) “Domestic corporation” has the same meaning as in G.S. 55-1-40. 

(3b) “Domestic limited liability company” has the same meaning as in 
G.S. 57C-1-03. 

(3c) “Domestic nonprofit corporation” means a corporation as defined in 
G.S. 55A-1-40. 

(4) “Event of withdrawal of a general partner” means an event that causes 
a person to cease to be a general partner as provided in G.S. 59-402. 

(4a) “Foreign corporation” has the same meaning as in G.S. 55-1-40. 

(4b) “Foreign limited liability company” has the same meaning as in G.S. 
57C-1-03. 

(4c) “Foreign limited liability limited partnership” means a foreign lim- 
ited partnership whose general partners have limited liability for the 
obligations of the foreign limited partnership under a provision 
similar to the provisions of G.S. 59-403(b) pertaining to general 
partners in limited lability limited partnerships. 

(5) “Foreign limited partnership” means a partnership formed under the 
laws of any state, province, country, or other jurisdiction other than 
this State and having as partners one or more general partners and 
one or more limited partners, and includes, for all purposes of the laws 
of the State of North Carolina, a limited liability limited partnership. 

(5a) “Foreign nonprofit corporation” means a foreign corporation as de- 
fined in G.S. 55A-1-40. 

(6) “General partner” means a person who has been admitted to a limited 
partnership as a general partner in accordance with the partnership 
agreement and named in the certificate of limited partnership as a 
general partner. 

(6a) “Limited lability limited partnership” and “registered limited liabil- 
ity limited partnership” mean a limited partnership that is registered 
under and complies with G.S. 59-210. 

(7) “Limited partner” means a person who has been admitted to a limited 
partnership as a limited partner in accordance with the partnership 
agreement. 

(8) “Limited partnership” and “domestic limited partnership” mean a 
partnership formed by two or more persons under the laws of this 
State and having one or more general partners and one or more 
limited partners, and includes, for all purposes of the laws of the State 
of North Carolina, a limited liability limited partnership. 

(9) “Partner” means a limited or general partner. 

(10) “Partnership agreement” means any valid agreement of the partners 
as to the affairs of a limited partnership, the conduct of its business, 
and the responsibilities and rights of its partners. The term “partner- 
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ship agreement” includes any written or oral agreement, whether or 
not the agreement is set forth in a document referred to by the 
partners as a “partnership agreement”, and includes any amendment 
agreed upon by the partners unanimously or in accordance with the 
terms of the agreement. The term also includes any agreement of the 
partners to waive or revise the terms of the partnership agreement in 
one or more specific instances and not necessarily on an ongoing or 
permanent basis. 


(11) “Partnership interest” means a partner’s share of the allocations of 


income, gain, loss, deduction or credit of a limited partnership and the 
right to receive distributions of cash or other partnership assets. 


(12) “Person” means a natural person, domestic or foreign partnership, 


domestic or foreign limited partnership, domestic or foreign limited 
liability company, trust, estate, unincorporated association, domestic 
or foreign corporation, domestic or foreign nonprofit corporation, or 
another entity. 


(12a) “Principal office” means the office (in or out of this State) where the 


principal executive offices of a limited liability limited partnership or 
foreign limited partnership are located, in the case of a limited 
liability limited partnership as designated in its most recent annual 
report filed with the Secretary of State or, if no annual report has yet 
been filed, in its application for registration as a limited liability 
limited partnership, or in the case of a foreign limited partnership as 
most recently designated in its application for registration as a foreign 


limited partnership or a certificate filed pursuant to G.S. 59-905. 
(13) “State” means a state, territory, or possession of the United States, 
the District of Columbia, or the Commonwealth of Puerto Rico. (1985 


(Reg. Sess., 1986), c. 989, s. 


2001-387, s. 121; 2001-487, ss. 


Editor’s Note. — Session Laws 1999-362, s. 
11 redesignated former subdivision (1) as (1a). 
Subsequently, Session Laws 1999-369, s. 4.2 
added another subdivision (la). The original 
subdivision (1) has been redesignated as (1b) to 
preserve alphabetical order at the direction of 
the Revisor of Statutes. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 


§ 59-103. Name. 


2; 1999-362, s. 11; 1999-369, s. 4.2; 
62(w), (x).) 


provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Legal Periodicals. — For “Legislative Sur- 
vey: Business & Banking,” see 22 Campbell L. 
Rev. 253 (2000). 


The name of the limited partnership must meet any requirements of Article 
3 of Chapter 55D of the General Statutes. (1985 (Reg. Sess., 1986), c. 989, s. 2; 
LOST ic aolisel: 1995,cr5390s7 347200 1235846, 32: 2001-35 (assy 22 alone 


173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 


became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 122 had amended 
this section. However, s. 155 of c. 387 repealed 
s. 122, contingent upon the enactment of Ses- 
sion Laws 2001-358. Session Laws 2001-358 
was enacted on August 10, 2001. 

Session Laws 2001-387, s. 154(b), provides 
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that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
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Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-358, s. 32, effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, rewrote the section. 


OPINIONS OF ATTORNEY GENERAL 


Domestic limited partnerships may not 
operate under assumed names in North 
Carolina. See opinion of Attorney General to 


Mr. Clyde Smith, Deputy Secretary of State, — 
N.C.A.G. — (June 25, 1987). 


§ 59-104: Repealed by Session Laws 2001-358, s. 33, effective January 1, 


2002. 


§ 59-105. Registered office and registered agent. 


(a) Each limited partnership must maintain a registered office and regis- 
tered agent as required by Article 4 of Chapter 55D of the General Statutes and 
is Subject to service on the Secretary of State under that Article. 

(b) Limited partnerships formed prior to October 1, 1986, shall file a 
certificate of limited partnership with the Office of the Secretary of State 
pursuant to G.S. 59-201(a) designating the address of the registered office of 
the limited partnership and the identity of the registered agent at such 
address. 

(b1) through (e) Repealed by Session Laws 2001-358, s. 50(a), effective 
January 1, 2002. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 2; 1989, 
c. 209; 2000-140, s. 101(q); 2001-358, s. 50(a); 2001-387, ss. 123, 155, 173, 


aay 22001-4143. 526.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 


§ 59-106. Records to be kept. 


Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 123 had amended 
this section. However, s. 155 of c. 387 repealed 
s. 123, contingent upon the enactment of Ses- 
sion Laws 2001-358. Session Laws 2001-358 
was enacted on August 10, 2001. 

Effect of Amendments. — Session Laws 
2001-358, s. 50(a), effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date, rewrote subsection (a); 
and deleted subsections (c) to (e). 


(a) Each limited partnership shall keep in this State at an office in this 


State: 


(1) Acurrent list of the full name and last known mailing address of each 
partner set forth in alphabetical order; 

(2) A copy of the certificate of limited partnership and all certificates of 
amendment thereto, together with executed copies of any powers of 
attorney pursuant to which any certificate has been executed; 

(3) Copies of the limited partnership’s federal, State and local income tax 
returns and reports, if any, for the three most recent years; 
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(4) Copies of any then effective written partnership agreements and 
copies of any financial statements of the limited partnership for the 
three most recent years; and 

(5) A written record that contains: 

a. The amount of cash and a description and statement of the agreed 
value of the other property or services contracted by each partner 
and which each partner has agreed to contribute; 

b. The times at which or events on the happening of which any 
additional contributions agreed to be made by each partner are to 
be made; 

c. Any right of a partner to receive distribution of property, including 
cash from the limited partnership; and 

d. Events upon the happening of which the limited partnership is to 
be dissolved and its affairs wound up. 

The written record required pursuant to this subdivision may be part 

of a written partnership agreement or may be contained in one or 

more other documents or records. 

(b) The books and records are subject to inspection and copying at the 
reasonable request, and at the expense, of any partner during ordinary 
business hours. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987 (Reg. Sess., 1988), c. 
LOS IS Sti 2a V99F-45G6 tom2 int 999-362565 12) 


§ 59-107. Nature of business. 


A limited partnership may be formed for and carry on any lawful business. 
(1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 13.) 


§ 59-108. Business transactions of partner with the part- 
nership. 


Except as provided in the partnership agreement, a partner may lend money 
to and transact other business with the limited partnership and, subject to 
G.S. 59-804 and other applicable law, has the same rights and obligations with 
respect thereto as a person who is not a partner. (1985 (Reg. Sess., 1986), c. 
989, s. 2.) 


8§ 59-109 through 59-200: Reserved for future codification purposes. 
Part 2. Formation; Certificate of Limited Partnership. 


§ 59-201. Certificate of limited partnership. 


(a) In order to form a limited partnership, a certificate of limited partner- 
ship must be executed and filed in the office of the Secretary of State and set 
forth: 

(1) The name of the limited partnership. 

(2) The address, including county and city or town, and street and 
number, if any, of the registered office and the name of the registered 
agent at such address for service of process required to be maintained 
by G.S. 55D-30. 

(3) If the limited partnership is to dissolve by a specific date, the latest 
date upon which the limited partnership is to dissolve. If no date for 
dissolution is specified, there shall be no limit on the duration of the 
limited partnership. 
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(4) The name and the address, including county and city or town, and 
street and number, if any, of each general partner. 

(5) The address, including county and city or town, and street and 
number, if any, of the office at which the records referred to in G.S. 
59-106 are kept, if such records are not kept at the registered office. 

(b) Unless a delayed effective date is specified in the certificate of limited 
partnership, a limited partnership is formed at the effective time and date of 
the filing of the certificate of limited partnership in the office of the Secretary 
of State if there has been substantial compliance with the requirements of this 
section. 

(c) Domestic limited partnership filings filed prior to October 1, 1986, with 
the Office of Register of Deeds pursuant to G.S. 59-2(a)(2) shall evidence the 
existence of limited partnerships formed prior to October 1, 1986, and shall be 
public notice of only those matters contained in G.S. 59-201(a) and shall be 
used for no other purpose. 

(d) A limited partnership may also be formed through the conversion of 
another business entity in accordance with Part 10A of this Article. 

(e) If the hmited partnership is to be a limited liability limited partnership 
at its formation, then instead of separately filing the application for registra- 
tion as a limited liability limited partnership, the application for registration 
shall be included as part of the certificate of limited partnership. (1985 (Reg. 
Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 3; 1987 (Reg. Sess., 1988), c. 1031, s. 
3; 1997-485, s. 24; 1999-869, s. 4.8; 2000-140, s. 17; 2001-358, s. 50(b); 
2001-387, ss. 124, 124A, 173, 175(a); 2001-418, s. 6.) 


Editor’s Note. — Section 59-2, referred to in 
subsection (c), was repealed by Session Laws 
1985 (Regular Session, 1986), c. 989, s. 2. See 
now this Article. 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
trom October 1.7 2001 to January 192002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 


Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-358, s. 50(b), effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date, substituted “G.S. 
55D-30” for “G.S. 59-105” in subdivision (a)(2). 

Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 
poration Act,” see 32 Wake Forest L. Rev. 179 
C1997. 

For 1997 Legislative Survey, see 20 Campbell 
L. Rev. 389. 


§ 59-202. Amendment to certificate. 


(a) A certificate of limited partnership is amended by filing a certificate of 
amendment thereto in the office of the Secretary of State. The certificate shall 


set forth: 


(1) The name of the limited partnership; 
(2) The date of filing of the certificate; and 
(3) The amendment to the certificate. 
(b) Within 30 days after the happening of any of the following events an 
amendment to a certificate of limited partnership reflecting the occurrence of 


the event or events shall be filed: 


(1) The admission of a new general partner; 
(2) The withdrawal of a general partner; or 
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(3) The continuation of the business under G.S. 59-801 after an event of 
withdrawal of a general partner. 

(c) Ageneral partner who becomes aware that any statement in a certificate 
of limited partnership was false when made or that any arrangements or other 
facts described have changed, making the certificate inaccurate in any respect, 
shall promptly amend the certificate. 

(d) Repealed by Session Laws 1987, c. 531, s. 4. (1985 (Reg. Sess., 1986), c. 
989, 8. 2:21987.c.-531,:s: 4.) 


§ 59-203. Cancellation of certificate. 


A certificate of limited partnership shall be cancelled upon the dissolution 
and the commencement of winding up of the partnership or at any other time 
that there are no limited partners. A certificate of cancellation shall be filed in 
the office of the Secretary of State and set forth: 

(1) The name of the limited partnership; 

(2) The date of filing of its certificate of limited partnership; 

(3) The reason for filing the certificate of cancellation; 

(4) The effective date of cancellation if it is not to be effective upon the 
filing of the certificate; and 

(5) Any other information the partners filing the certificate determine. 
(1985 (Reg. Sess., 1986), c. 989, s. 2; 1997-485, s. 25.) 


§ 59-204. Execution of documents. 


(a) Each certificate required by this Article to be filed in the office of the 
Secretary of State shall be executed in the following manner: 

(1) An original certificate of limited partnership must be signed by all 
general partners; 

(2) A certificate of amendment must be signed by at least one general 
partner and by each other partner designated in the certificate as a 
new general partner; and 

(3) A certificate of cancellation must be signed by all general partners. 

Any other document submitted by a domestic or foreign limited partnership 
for filing pursuant to this or any other Chapter must be signed by at least one 
general partner. 

(b) Any person may sign a certificate by an attorney-in-fact. 

(b1) Repealed by Session Laws 2001-358, s. 10(c), effective January 1, 2002. 

(c) The execution of a certificate or amendment by a general partner 
constitutes an affirmation under the penalties of perjury that the facts stated 
therein are true. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1991, c. 153, s. 1; 
1997-485, s. 22; 1999-369, s. 4.4; 2001-358, ss. 10(b), (c); 2001-387, ss. 125, 155, 
LS iota) 2001-4 13435..6,) 


Editor’s Note. — Session Laws 2001-358, s. and applicable to documents submitted for fil- 
53, provided that the act, which amended this ___ ing on or after that date. 
section, was effective October 1, 2001, and Session Laws 2001-387, s. 125 had amended 
applicable to documents submitted for filing on this section. However,s. 155 of c. 387 repealed s. 
or after that date. Section 173 of Session Laws 125, contingent upon the enactment of Session 
2001-387 changed the effective date of Session Laws 2001-358. Session Laws 2001-358 was 
Laws 2001-358 from October 1, 2001, to Janu- enacted on August 10, 2001. 
ary 1, 2002. Section 6 of Session Laws 2001- Effect of Amendments. — Session Laws 
413, effective September 14, 2001, added a 2001-358, ss. 10(b) and (c), effective January 1, 
sentence to s. 175(a) of Session Laws 2001-387, 2002, and applicable to documents submitted 
making s. 173 of that act effective when it for filing on or after that date, deleted the last 
became law (August 26, 2001). As a result of | sentence of subsection (a), regarding docu- 
these changes, the amendment by Session ments submitted by a business entity other 
Laws 2001-358 is effective January 1, 2002, than a domestic or foreign limited partnership; 
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and repealed subsection (b1), relating to fac- 
simile signatures. 
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Legal Periodicals. — For 1997 Legislative 
Survey, see 20 Campbell L. Rev. 389. 


CASE NOTES 


Failure of Partner to Sign Amendment. 
— Amendment to partnership agreement was 
invalid under former G.S. 59-25(a)(2) where the 
amendment was neither signed nor sworn to by 


ber” for purposes of former G.S. 59-25. Wagner 
v. R, J & S Assocs., 84 N.C. App. 555, 353 S.E.2d 
234, cert. denied, 320 N.C. 177, 358 S.E.2d 71 
(1987) 


one co-general partner since he was a “mem- 


§ 59-205. Execution by judicial act. 


If a person fails or refuses to execute a certificate pursuant to G.S. 59-204, 
any other person who is adversely affected by the failure or refusal, may 
petition the court for the county in which the partnership’s registered office is 
located to direct the execution of the certificate. If the court finds that it is 
proper for the certificate to be executed and that any person so designated has 
failed or refused to execute the certificate, it shall order an appropriate person 
to prepare, and the Secretary of State to record, an appropriate certificate. 
(1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 14.) 


§ 59-206. Filing requirements. 


A document required or permitted by this Article to be filed by the Secretary 
of State must be filed under Chapter 55D of the General Statutes. (1985 (Reg. 
Bese IOC) fC USO sa2 9S 15.C.0a),.S. 05,199 loc. 153,512: 1995, cs 039 es. 35; 
1997-485, ss. 17, 26; 1999-362, s. 15; 1999-369, ss. 4.5, 4.6; 2001-358, ss. 10(d), 


34; 2001-387, ss. 126, 155, 173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 


§§ 59-206.1, 59-206.2: Repealed 


Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 126 had amended 
this section. However, s. 155 of c. 387 repealed 
s. 126, contingent upon the enactment of Ses- 
sion Laws 2001-358. Session Laws 2001-358 
was enacted on August 10, 2001. 

Effect of Amendments. — Session Laws 
2001-358, ss. 10(d) and 34, effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, rewrote this 
section. 


by Session Laws 2001-358, s. 10(e), 


effective January 1, 2002. 
§ 59-207. Liability for false statement in certificate. 


If any certificate of limited partnership or certificate of amendment or 
cancellation contains a false statement, one who suffers loss by reliance on the 
statement may recover damages for the loss from: 

(1) Any person who executes the certificate, or causes another to execute 
it on his behalf, and knew, and any general partner who knew or 
should have known, the statement to be false at the time the 


certificate was executed; and 


(2) Any general partner who thereafter knows or should have known that 
any arrangement or other fact described in the certificate has 


veal 
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changed, making the statement inaccurate in any respect within a 
sufficient time before the statement was relied upon reasonably to 
have enabled that general partner to cancel or amend the certificate, 
or to file a petition for its cancellation or amendment under G.S. 
59-205. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-208. Notice. 


The fact that a certificate of limited partnership is on file in the office of the 
Secretary of State is notice that the partnership is a limited partnership and 
the persons designated therein as general partners are general partners, but 
it is not notice of any other fact. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-209. Certificate of existence. 


(a) Anyone may apply to the Secretary of State to furnish a certificate of 
existence for a domestic limited partnership or a certificate of authorization for 
a foreign limited partnership. 

(b) A certificate of existence or authorization sets forth: 

(1) The domestic limited partnership’s name or the foreign limited part- 
nership’s name used in this State; 

(2) That (i) the domestic limited partnership has filed a certificate of 
limited partnership under the law of this State, the effective date of 
the filing, and the period of the domestic limited partnership’s 
duration, or (11) the foreign limited partnership is authorized to 
transact business in this State; 

(3) If the limited partnership has registered as a limited liability limited 
partnership, that the registration has not been cancelled or revoked; 

(4) That a certificate of cancellation of the certificate of limited partner- 
ship has not been filed; and 

(5) Other facts of record in the office of the Secretary of State that may be 
requested by the applicant. 

(c) Subject to any qualification stated in the certificate, a certificate of 
existence or authorization issued by the Secretary of State may be relied upon 
as conclusive evidence that the domestic limited partnership has filed a 
certificate of limited partnership and has not filed a certificate of cancellation 
or that the foreign limited partnership is authorized to transact business in 
this State, and, if applicable, that the domestic limited partnership has 
registered as a limited liability limited partnership and that such registration 
has not been cancelled or revoked. (2001-387, s. 127.) 


Editor’s Note. — Session Laws 2001-387, s. provisions of Article 10 or 65 of Chapter 58 of 
175(a), made this section effective January 1, the General Statutes, and this act does not 
2002. create an alternate means for an entity gov- 

Session Laws 2001-387, s. 154(b) provides — erned by Article 65 of Chapter 58 of the General 
that nothing in this act shall supersede the Statutes to convert to a different business form. 


§ 59-210. Limited liability limited partnerships. 


(a) To become a limited hability hmited partnership, a limited partnership 
shall file with the Secretary of State an application stating: 

(1) The name of the limited liability limited partnership, which must 
satisfy the requirements of Article 3 of Chapter 55D of the General 
Statutes. 

(2) The street address, and mailing address if different from the street 
address, of its principal office, and the county in which the principal 
office is located. 
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(3) The fiscal year end of the limited liability limited partnership. 

(b) The terms and conditions on which a limited partnership becomes a 
limited liability limited partnership shall be approved in the manner provided 
in the partnership agreement; provided, however, if the partnership agree- 
ment does not contain any such provision, the terms and conditions must be 
approved (i) in the case of a limited partnership having a partnership 
agreement that expressly considers obligations to contribute to the partner- 
ship, in the manner necessary to amend those provisions, or (ii) in any other 
case, in the manner necessary to amend the partnership agreement. 

(c) A limited partnership becomes a limited liability limited partnership 
when its application for registration becomes effective. 

(d) The status of a limited liability limited partnership and the liability of its 
partners is not affected by errors or later changes in the information required 
to be contained in the application for registration. 

(e) A limited hability limited partnership shall promptly amend its regis- 
tration to reflect any change in the information contained in its application for 
registration, other than changes that are properly included in other documents 
filed with the Secretary of State. A registration is amended by filing a 
certificate of amendment with the Secretary of State. The certificate of 
amendment shall set forth: 

(1) The name of the limited liability limited partnership as reflected on 
the application for registration; 

(2) The date of filing of the application for registration; and 

(3) The amendment to the application for registration. 

(f) A limited lability limited partnership may cancel its registration by 
filing a certificate of cancellation with the Secretary of State. The certificate of 
cancellation shall set forth: 

(1) The name of the limited liability limited partnership as reflected on 
the application for registration; 

(2) The date of filing of the application for registration; and 

(3) The effective date and time of cancellation if it is not to be effective at 
the time of filing the certificate. 

(g) A limited liability limited partnership shall be subject to the provisions 
of G.S. 59-84.4 as if it were a registered limited liability partnership. (2001- 
387, ss. 127, 158; 2001-4138, s. 8.) 


Editor’s Note. — Session Laws 2001-387, s. provisions of Article 10 or 65 of Chapter 58 of 
175(a), made this section effective January 1, the General Statutes, and this act does not 
2002. create an alternate means for an entity gov- 

Session Laws 2001-387, s. 154(b), provides _ erned by Article 65 of Chapter 58 of the General 
that nothing in this act shall supersede the Statutes to convert to a different business form. 


§§ 59-211 through 59-300: Reserved for future codification purposes. 
Part 3. Limited Partners. 


§ 59-301. Admission of limited partners. 


(a) In connection with the formation of a limited partnership, a person is 
admitted as a limited partner upon the later to occur of: 
(1) The formation of the limited partnership; or 
(2) The time provided for becoming a limited partner pursuant to and 
upon compliance with the partnership agreement. 
(b) After the formation of a limited partnership, a person may be admitted 
as an additional limited partner: 
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(1) In the case of a person acquiring a partnership interest directly from 
the limited partnership, at the time provided pursuant to, and upon 
the compliance with, the partnership agreement; and 

(2) In the case of an assignee of a partnership interest of a partner who 
has the power, as provided in G.S. 59-704, to grant the assignee the 
right to become a limited partner, upon the exercise of that power and 
compliance with any conditions limiting the grant or exercise of the 
power. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 16.) 


Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 


§ 59-302. Voting. 


The partnership agreement may grant to all or a specified group of the 
limited partners the right to vote (on a per capita or other basis) upon any 
matter. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 17.) 


§ 59-303. Liability to third parties. 


A limited partner is not liable for the obligations of a limited partnership by 
reason of being a limited partner and does not become liable for the obligations 
of a limited partnership by participating in the management or control of the 
business of the limited partnership. (1985 (Reg. Sess., 1986), c. 989, s. 2; 
1997-456, s. 27; 1999-362, s. 18.) 


CASE NOTES 


Cited in Post & Front Properties, Ltd. v. 
Roanoke Constr. Co., 117 N.C. App. 93, 449 
S.E.2d 765 (1994). 


§ 59-304. Person erroneously believing himself limited 
partner. 


(a) Except as provided in subsection (b), a person who makes a contribution 
to a business enterprise and erroneously but in good faith believes that the 
person has become a limited partner in the enterprise is not a general partner 
in the enterprise and is not bound by its obligations by reason of making the 
contribution, receiving distributions from the enterprise, or exercising any 
rights of a limited partner, if, on ascertaining the mistake, he: 

(1) Causes an appropriate certificate of limited partnership [or] certificate 
of amendment to be executed and filed; or 
(2) Withdraws from future equity participation in the enterprise. 

(b) A person who makes a contribution of the kind described in subsection 
(a) of this section is liable as a general partner to any third party who transacts 
business with the enterprise in the case in which: 

(1) The third party actually believed in good faith that the person was a 
general partner at the time of the transaction; and 
(2) The third party transacted business with the enterprise before either: 
a. An appropriate certificate has been filed pursuant to subsection (a) 
of this section to reflect that the person is not a general partner; 
or 
b. The person has given notice to the partnership of withdrawal from 
future equity participation and before the withdrawal was effec- 
tive. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 19.) 
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Editor’s Note. — The bracketed “[or]” was the Revisor of Statutes to reflect the apparent 
inserted in subdivision (a)(1) at the direction of intention of the Legislature. 


§ 59-305. Information. 


Each limited partner has the right to: 
(1) Inspect and copy any of the partnership records required to be 
maintained by G.S. 59-106; and 
(2) Obtain from the general partners from time to time upon reasonable 
demand (i) true and full information regarding the state of the 
business and financial condition of the limited partnership, (ii) 
promptly after becoming available, a copy of the limited partnership’s 
federal, State, and local income tax returns for each year, and (iii) 
other information regarding the affairs of the limited partnership as 
is et and reasonable. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, 
SAU) | 


8§ 59-306 through 59-400: Reserved for future codification purposes. 
Part 4. General Partners. 


§ 59-401. Admission of additional general partners. 


Unless otherwise provided in the partnership agreement, after the filing of 
a limited partnership’s original certificate of limited partnership, additional 
general partners may be admitted only with the specific written consent of 
each partner. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 


§ 59-402. Events of withdrawal. 


Except as approved by the specific written consent of all partners at the time, 
a person ceases to be a general partner of a limited partnership upon the 
happening of any of the following events: 

(1) The general partner withdraws from the limited partnership as 
provided in G.S. 59-602; 

(2) The general partner ceases to be a member of the limited partnership 
as provided in G.S. 59-702; 

(3) The general partner is removed as a general partner in accordance 
with the partnership agreement; 

(4) Unless otherwise provided in writing in the partnership agreement, 
the general partner: (1) makes an assignment for the benefit of 
creditors; (11) files a voluntary petition in bankruptcy; (iii) is adjudi- 
cated a bankrupt or insolvent; (iv) files a petition or answer seeking 
for himself any reorganization, arrangement, composition, readjust- 
ment, liquidation, dissolution, or similar relief under any statute, law, 
or regulation; (v) files an answer or other pleading admitting or failing 
to contest the material allegations of a petition filed against the 
general partner in any proceeding of this nature; or (vi) seeks, 
consents to, or acquiesces in the appointment of a trustee, receiver, or 
liquidator of the general partner or of all or any substantial part of the 
general partner’s properties; 

(5) Unless otherwise provided in writing in the partnership agreement, 
120 days after the commencement of any proceeding against the 
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general partner seeking reorganization, arrangement, composition, 
readjustment, liquidation, dissolution, or similar relief under any 
statute, law, or regulation, the proceeding has not been dismissed, or 
if within 90 days after the appointment without the general partner’s 
consent or acquiescence of a trustee, receiver, or liquidator of the 
general partner or of all or any substantial part of his properties, the 
appointment is not vacated or stayed, or within 90 days after the 
expiration of any such stay, the appointment is not vacated; 

(6) In the case of a general partner who is a natural person, 

a. The general partner’s death; or 

b. The entry of an order by a court of competent jurisdiction adjudi- 
cating the general partner incompetent to manage his or her 
person or property; 

(7) In the case of a general partner who is acting as a general partner by 
virtue of being a trustee of a trust, the termination of the trust (but 
not merely the substitution of a new trustee); 

(8) In the case of a general partner that is a separate partnership, the 
dissolution and commencement of winding up of the separate part- 
nership; 

(9) In the case of a general partner that is a corporation, the filing of a 
certificate of dissolution, or its equivalent, for the corporation or the 
revocation of its charter; 

(10) Unless otherwise provided in the partnership agreement, or with the 
consent of all partners, in the case of a general partner that is an 
estate, the distribution by the fiduciary of the estate’s entire interest 
in the partnership; 

(11) In the case of a general partner that is a limited liability company, the 
dissolution and commencement of winding up of the limited lability 
company; or 

(12) In the case of a general partner that is not a natural person, trust, 
separate partnership, corporation, estate, or limited liability com- 
pany, the termination of the general partner. (1985 (Reg. Sess., 1986), 
c. 989, s. 2; 1997-456, s. 27: 1999-362, ss, 21, 22: 2001e387a css 
E297 130. Lol) 


Editor’s Note. — Session Laws 2001-387, s. act does not create an alternate means for an 
154(b), provides that nothing in this act shall entity governed by Article 65 of Chapter 58 of 
supersede the provisions of Article 10 or 65 of | the General Statutes to convert to a different 
Chapter 58 of the General Statutes, and this business form. 


§ 59-403. General powers and liabilities. 


(a) Except as provided in this Article or in the partnership agreement, a 
general partner of a limited partnership has the rights and powers and is 
subject to the restrictions and liabilities of a partner in a partnership without 
limited partners. 

(b) Except as provided in this Article, a general partner of a limited 
partnership that is not a limited hability limited partnership has the liabilities 
of a partner in a partnership without limited partners to persons other than 
the partnership and the other partners, and a general partner of a limited 
hability limited partnership has the liabilities of, and has the limitation on 
liability afforded to, a partner in a registered limited liability partnership 
under the North Carolina Uniform Partnership Act to persons other than the 
partnership and the other partners with respect to debts and obligations of the 
limited partnership incurred while it is a limited liability limited partnership. 
Except as provided in this Article or in the partnership agreement, a general 
partner of a limited partnership that is not a limited liability limited partner- 
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ship has the liabi ities of a partner in a partnership without limited partners 
to the partnership and to the other partners, and a general partner of a limited 
liability limited partnership has the liabilities of, and has the limitation on 
lability afforded to, a partner in a registered limited liability partnership 
under the North Carolina Uniform Partnership Act to the partnership and to 
the other partners. 

(c) Unless otherwise provided in the partnership agreement, a general 
partner of a limited partnership has the power and authority to delegate to one 
or more other persons the general partner’s rights and powers to manage and 
control the business and affairs of the limited partnership, including to 
delegate to agents, officers, and employees of the general partner or the limited 
partnership, and to delegate by a management agreement or another agree- 
ment with, or otherwise to, other persons. Unless otherwise provided in the 
partnership agreement, a delegation by a general partner of a limited 
partnership shall not cause the general partner to cease to be a general partner 
of the limited partnership and shall not reduce or absolve the general partner 
of the general partner’s duties or obligations to the limited partnership or its 
other partners. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 6; 2001-387, 
po toe 130.) 


Editor’s Note. — Session Laws 2001-387, s. the General Statutes to convert to a different 
154(b), provides that nothing in this act shall business form. 
supersede the provisions of Article 10 or 65 of Legal Periodicals. — For note, “Corporate 
Chapter 58 of the General Statutes, and this Law — Limited Liability Company Act, N.C. 
act does not create an alternate means for an Gen. Stat. G.S. 57C-1-01 to 57C-10-07 (1993),” 
entity governed by Article 65 of Chapter 58 of | see 72 N.C.L. Rev. 1654 (1994). 


CASE NOTES 


Cited in Whitacre P’ship. v. BioSignia, Inc., App. LEXIS 1275 (2002), cert. granted, 356 
153 N.C. App. 608, 574 S.E.2d 475, 2002 N.C. N.C. 695, 579 S.E.2d 103 (2003). 


§ 59-404. Contributions by a general partner. 


A general partner of a limited partnership may make contributions to the 
partnership and share in the profits and losses of, and in distributions from, 
the limited partnership as a general partner. A general partner also may make 
contributions to and share in profits, losses, and distributions as a limited 
partner. A person who is both a general partner and a limited partner has the 
rights and powers, and is subject to the restrictions and liabilities, of a general 
partner and, except as provided in the partnership agreement, also has the 
powers, and is subject to the restrictions, of a limited partner to the extent of 
his participation in the partnership as a limited partner. (1985 (Reg. Sess., 
£986), ¢:'989>.s..2.) 


§ 59-405. Voting. 


The partnership agreement may grant to all or certain identified general 
partners the right to vote (on a per capita or any other basis), separately or 
with all or any class of the limited partners, on any matter. (1985 (Reg. Sess.., 
£936), cy. 989. s. 2.) 
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§§ 59-406 through 59-500: Reserved for future codification purposes. 
Part 5. Finance. 


§ 59-501. Form of contribution. 


The contribution of a partner may be in cash, property, or services rendered, 
or a promissory note or other obligation to contribute cash or property or to 
perform services. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 


§ 59-502. Liability for contributions. 


(a) Except as provided in the partnership agreement, a partner is obligated 
to the limited partnership to perform any enforceable promise to contribute 
cash or property or to perform services, even if the partner is unable to perform 
because of death, disability or any other reason. If a partner does not make the 
required contribution of property or services, the partner is obligated at the 
option of the limited partnership to contribute cash equal to that portion of the 
agreed value of the stated contribution that has not been made. As used in this 
section, the term “agreed value” means an amount or other measure of value 
as (i) is provided in the partnership agreement, or (1i) if not provided in the 
partnership agreement, is required to be set forth in the written records 
required pursuant to G.S. 59-106. 

(b) Unless otherwise provided in the partnership agreement, the obligation 
of a partner to make a contribution or return money or other property paid or 
distributed in violation of this Article may be compromised only by consent of 
all the partners. Any such compromise, however, shall not affect the rights of 
a creditor whose claim arose prior to the date of the compromise. 

(c) No promise by a limited partner to contribute to the limited partnership 
is enforceable unless in a writing signed by the limited partner. (1985 (Reg. 
pess., 1986), c. 989, s. 2; 1999-362, s! 23.) 


§ 59-503. Sharing income, gain, loss, deduction or credit. 


Income, gain, loss, deduction or credit of a limited partnership shall be 
allocated among the partners, and among classes of partners, in the manner 
provided in the partnership agreement. To the extent the partnership agree- 
ment does not provide for the allocation of items of income, gain, loss, 
deduction, or credit, then those items shall be allocated on the basis of the 
agreed value of the contributions made by each partner to the extent they have 
been received by the partnership and have not been returned. As used in this 
section, the term “agreed value” means an amount or other measure of value 
as (1) is provided in the partnership agreement, or (ii) if not provided in the 
partnership agreement, is required to be set forth in the written records 
required pursuant to G.S. 59-106. (1985 (Reg. Sess., 1986), c. 989, s. 2; 
1999-36256 824.) 


§ 59-504. Sharing of distributions. 


Distributions of cash or other assets of a limited partnership shall be made 
among the partners, and among classes of partners, in the manner provided in 
the partnership agreement. To the extent the partnership agreement does not 
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provide for the sharing of distributions among the partners, distributions shall 
be made among the partners on the basis of the agreed value of the 
contributions mace by each partner to the extent they have been received by 
the partnership and have not been returned. As used in this section, the term 
“agreed value” means an amount or other measure of value as (i) is provided in 
the partnership agreement, or (ii) if not provided in the partnership agree- 
ment, is required to be set forth in the written records required pursuant to 
G.S. 59-106. (1985 (Reg. Sess., 1986), c. 989, s. 2; 19992362, 7"s1 253) 


§§ 59-505 through 59-600: Reserved for future codification purposes. 


Part 6. Distribution and Withdrawal. 


§ 59-601. Interim distributions. 


Except as provided in this Article, a partner is entitled to receive distribu- 
tions from a limited partnership before his withdrawal from the limited 
partnership and before the dissolution and winding up thereof to the extent 
and at the times or upon the happening of the events specified in the 
partnership agreement. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 


§ 59-602. Withdrawal of general partner. 


After filing of the original certificate of limited partnership, a general 
partner may withdraw from a limited partnership at any time by giving 
written notice to the other partners, but if the withdrawal violates the 
partnership agreement, the limited partnership may recover from the with- 
drawing general partner, in addition to its other remedies, any damages for 
breach of the partnership agreement and may offset the damages against the 
amount otherwise distributable or payable to the partner. (1985 (Reg. Sess., 
1986), c. 989, s. 2; 1999-362, s. 26.) 


§ 59-603. Withdrawal of limited partner. 


A limited partner may withdraw from a limited partnership only at the time 
or upon the happening of events specified in writing in and in accordance with 
the partnership agreement, including any amendment or addendum to the 
partnership agreement agreed upon by the partners unanimously or in 
accordance with the terms of the agreement and made in connection with any 
permitted withdrawal. If the partnership agreement does not specify in 
writing the time or the events upon the happening of which a limited partner 
may withdraw, a limited partner may not withdraw prior to the time for the 
dissolution and winding up of the limited partnership. (1985 (Reg. Sess., 1986), 
POO S21 099-502, 5, 21.) 


Editor’s Note. — Session Laws 1999-362, s. validly adopted in writing by its partners or 
27, which rewrote this section, was effective otherwise as a part of its partnership agree- 
October 1, 1999, and applicable to (i) any lim- ment, and (ii) all limited partnerships formed 
ited partnership formed before that date, onlyif on or after that date. 
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§ 59-604. Distribution upon withdrawal. 


Except as provided in this Article, upon withdrawal any withdrawing 
partner is entitled to receive any distribution to which the partner is entitled 
under the partnership agreement and, if not otherwise provided in the 
agreement, the partner is entitled to receive, within a reasonable time after 
withdrawal, the fair value of the partner’s partnership interest in the limited 
partnership as of the date of withdrawal, based upon the partner’s right to 
share in distributions from the limited partnership. (1985 (Reg. Sess., 1986), c. 
989, s. 2; 1999-362, s. 28.) 


§ 59-605. Distribution in kind. 


Except as provided in writing in the limited partnership agreement, (1) a 
partner, regardless of the nature of his contribution, has no right to demand 
and receive any distribution from a limited partnership in any form other than 
cash; and (2) a partner may not be compelled to accept a distribution of any 
asset in kind from a limited partnership to the extent that the percentage of 
the asset distributed to him exceeds a percentage of that asset which is equal 
to the percentage in which he shares in distributions from the limited 
partnership. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-606. Right to distribution. 


Subject to the other provisions of Part 6 of this Article, at the time a partner 
becomes entitled to receive a distribution, the partner has the status of, and is 
entitled to all remedies available to, a creditor of the limited partnership with 
respect to the distribution. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 
29) 


§ 59-607. Limitations on distribution. 


A partner shall not receive a distribution from a limited partnership to the 
extent that, after giving effect to the distribution, all labilities of the limited 
partnership, other than liabilities to partners on account of their partnership 
interests, exceed the fair value of the partnership assets. (1985 (Reg. Sess., 
1936), "ex 989us5 2.) 


§ 59-608. Liability upon return of contribution. 


(a) If a partner has received the return of any part of his contribution 
without violation of the partnership agreement or this Article, he is liable to 
the limited partnership for a period of one year thereafter for the amount of the 
returned contribution, but only to the extent necessary to discharge the limited 
partnership's liabilities to creditors who extended credit to the limited part- 
nership during the period the contribution was held by the partnership. 

(b) If a partner has received the return of any part of his contribution in 
violation of the partnership agreement or this Article, he is liable to the limited 
partnership for a period of six years thereafter for the amount of the 
contribution wrongfully returned. 

(c) A partner receives a return of the partner’s contribution to the extent 
that a distribution to the partner reduces the partner’s share of the fair value 
of the net assets of the limited partnership below the agreed value of the 
partner’s contribution which has not been distributed to the partner. As used 
in this section, the term “agreed value” means an amount or other measure of 
value as (i) is provided in the partnership agreement, or (ii) if not provided in 
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the partnership agreement, is required to be set forth in the written records 
required pursuant to G.S. 59-106. (1985 (Reg. Sess., 1986), c. 989s ser? 
1999-362, s. 30.) 


S$ 59-609 through 59-700: Reserved for future codification purposes. 


Part 7. Assignment of Partnership Interest. 


§ 59-701. Nature of partnership interest. 


A partnership interest is personal property. (1985 (Reg. Sess., 1986), c. 989, 
sh 2:) 


Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 


§ 59-702. Assignment of partnership interest. 


Except as provided in the partnership agreement, a partnership interest is 
assignable in whole or in part. Subject to G.S. 59-801(3) an assignment of a 
partnership interest does not dissolve a limited partnership or entitle the 
assignee to become or to exercise any rights of a partner. An assignment 
entitles the assignee to receive, to the extent assigned, only the allocation and 
distribution to which the assignor would be entitled. Except as provided in the 
partnership agreement, a partner ceases to be a partner and to have the power 
to exercise any rights and powers of a partner upon assignment of all of the 
partner’s partnership interest. Except as provided in the partnership agree- 
ment, neither the pledge or granting of a security interest in any or all of the 
partnership interest of a partner nor the pledge or granting of a lien or other 
encumbrance against any or all of the partnership interest of a partner shall 
cause the partner to cease to be a partner or cease to have the power to exercise 
any rights or powers of a partner. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 
Holes nied 999-362,; Sa3.1).) 


§ 59-703. Rights of creditor. 


On application to a court of competent jurisdiction by any judgment creditor 
of a partner, the court may charge the partnership interest of the partner with 
payment of the unsatisfied amount of the judgment with interest. The general 
partners shall have no liability to a partner for payments to a judgment 
creditor pursuant to this provision. To the extent so charged, the judgment 
creditor has only the rights of an assignee of the partnership interest. This 
Article does not deprive any partner of the benefit of any exemption laws 
applicable to his partnership interest. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-704. Right of assignee to become limited partner. 


(a) An assignee of a partnership interest, including an assignee of a general 
partner, may become a limited partner if and to the extent that (1) the assignor 
gives the assignee that right in accordance with authority described in the 
partnership agreement, or (2) all other partners consent. 

(b) An assignee who has become a limited partner has, to the extent 
assigned, the rights and powers, and is subject to the restrictions and 
liabilities, of a limited partner under the partnership agreement and this 
Article. An assignee who becomes a limited partner also is liable for the 
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obligations of the assignee’s assignor to make and return contributions as 
provided in Parts 5 and 6 of this Article. However, the assignee is not obligated 
for liabilities that (i) are unknown to the assignee at the time the assignee 
became a limited partner and (ii) could not be ascertained from the written 
provisions of the partnership agreement. 

(c) If an assignee of a partnership interest becomes a limited partner, the 
assignor is not released from his liability to the limited partnership under G.S. 
59-207, 59-502, and 59-608. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 
32) 


§ 59-705. Power of estate of deceased or incompetent part- 
ner. 


If a partner who is an individual dies or a court of competent jurisdiction 
adjudges him to be incompetent to manage his person or his property, the 
partner’s executor, administrator, guardian, conservator, or other legal repre- 
sentative may exercise all of the partner’s rights for the purpose of settling his 
estate or administering his property, including any power the partner had to 
give an assignee the right to become a limited partner. If a partner is a 
corporation, trust, or other entity and is dissolved or terminated, the powers of 
that partner may be exercised by its legal representative or successor. (1985 
(Reg. Sess., 1986), c. 989, s. 2.) 


§§ 59-706 through 59-800: Reserved for future codification purposes. 
Part 8. Dissolution. 


§ 59-801. Nonjudicial dissolution. 


(a) Alimited partnership is dissolved and its affairs shall be wound up upon 
the happening of the first to occur of the following: 

(1) At the time specified in the certificate of limited partnership or upon 
the happening of events specified in writing in the partnership 
agreement; 

(2) Written consent of all partners; 

(3) An event of withdrawal of a general partner unless: 

a. At the time there is at least one other general partner, in which 
case, unless otherwise provided in a written partnership agree- 
ment or agreed upon by all remaining partners, (i) the limited 
partnership is not dissolved, (11) the limited partnership shall not 
be wound up, and (iii) the business of the limited partnership 
shall be continued by the remaining general partners; or 

b. Within 90 days after the withdrawal, all remaining partners, or a 
lesser number or portion of the partners provided in the partner- 
ship agreement, agree in writing to continue the business of the 
limited partnership and to the appointment of one or more 
additional general partners if necessary or desired, in which case 
the limited partnership is not dissolved and is not required to be 
wound up by reason of the event of withdrawal; 

(3a) Ninety days after the withdrawal of the limited partnership’s last 
limited partner, unless the limited partnership admits at least one 
limited partner before the end of the 90 days; or 

(4) Entry of a decree of judicial dissolution under G.S. 59-802. 

(b) The causes of dissolution of a limited partnership shall be governed 
solely by this Article. Article 2 of this Chapter, which governs the causes of 


82 


§59-802 ART. 5. UNIFORM LIMITED PARTNERSHIP ACT §59-804 


dissolution of a partnership without limited partners, does not apply and shall 
not govern the causes of dissolution of a limited partnership. (1985 (Reg. Sess., 
PSG) "C959. 5, 2: 19992362 c233)) 


Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 


poration Act,” see 32 Wake Forest L. Rev. 179 
(Ce). 


§ 59-802. Judicial dissolution. 


On application by or for a partner the court may decree dissolution of a 
limited partnership whenever it is not reasonably practicable to carry on the 
business in conformity with the partnership agreement. The limited partner- 
ship’s name becomes available for use by another entity as provided in 55D-21. 
(1985 (Reg. Sess., 1986), c. 989, s. 2; 2001-358, s. 36; 2001-387, ss. LSet): 


2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 


making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Effect of Amendments. — Session Laws 
2001-358, s. 36, effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, added the final sentence. 


§ 59-803. Winding up. 


Except as provided in the partnership agreement, the general partners who 
have not wrongfully dissolved a limited partnership or, if none, the limited 
partners, may wind up the limited partnership’s affairs; but the court may 
wind up the limited partnership’s affairs upon application of any partner, his 
legal representative, or assignee. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-804. Distribution of assets. 


Upon the winding up of a limited partnership, the assets shall be distributed 
as follows: 

(1) To creditors, including limited partners who are creditors, to the 
extent otherwise permitted by law, in satisfaction of liabilities of the 
limited partnership other than liabilities for distributions to partners 
under G.S. 59-601 or G.S. 59-604; 

(2) To general partners who are creditors to the extent otherwise permit- 
ted by law, in satisfaction of liabilities of the limited partnership other 
than liabilities for distributions to partners under G.S. 59-601 or G.S. 
59-604; 

(3) Except as provided in the partnership agreement, to partners and 
former partners in satisfaction of liabilities for distributions under 
G.S. 59-601 or G.S. 59-604; and 

(4) Except as provided in the partnership agreement, to partners first for 
the return of their contributions and secondly respecting their part- 
nership interests, in the proportions in which the partners share in 
distributions. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 
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§§ 59-805 through 59-900: Reserved for future codification purposes. 


Part 9. Foreign Limited Partnerships. 


§ 59-901. Law governing. 


Subject to the Constitution of this State, (1) the laws of the jurisdiction under 
which a foreign limited partnership is organized govern its organization and 
internal affairs and the liability of its partners, and (i1) a foreign limited 
partnership may not be denied registration by reason of any difference 
between those laws and the laws of this State. (1985 (Reg. Sess., 1986), c. 989, 
Sri 909-302. 95.04.) 


Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 


§ 59-902. Registration. 


(a) Before transacting business in this State, a foreign limited partnership 
shall procure a certificate of authority to transact business in this State from 
the Secretary of State. No foreign limited partnership shall be entitled to 
transact in this State any business which a limited partnership organized 
under this Article is not permitted to transact. In order to register, a foreign 
limited partnership shall deliver to the Secretary of State an application for 
registration as a foreign limited partnership, signed by a general partner and 
setting forth: 

(1) The name of the foreign limited partnership and, if different, the name 
under which it proposes to register and transact business in this 
State; 

(2) The jurisdiction and date of its formation; 

(3) The date of formation and the period of duration; 

(4) The street address, and the mailing address if different from the street 
address, of the principal office of the foreign limited partnership, and 
the county in which the principal office is located; 

(5) The street address, and the mailing address if different from the street 
address, of the registered office of the foreign limited partnership in 
this State, the county in which the registered office is located, and the 
name of its proposed registered agent in this State; 

(6) If the certificate of limited partnership filed in the foreign limited 
partnership’s state of organization is not required to include the 
names and addresses of the partners, a list of the names and 
addresses or, at the election of the foreign limited partnership, a list 
of the names and addresses of the general partners and the address, 
including county and city or town, and street and number, of the office 
at which is kept a list of the names and addresses of the limited 
partners and their capital contributions, together with an undertak- 
ing by the foreign limited partnership to keep such records until such 
foreign limited partnership’s registration in this State is cancelled; 

(7) A statement that in consideration of the issuance of a certificate of 
authority to transact business in this State, the foreign limited 
partnership appoints the Secretary of State of North Carolina as the 
agent to receive service of process, notice, or demand, whenever the 
foreign limited partnership fails to appoint or maintain a registered 
agent in this State or whenever any such registered agent cannot with 
reasonable diligence be found at the registered office; 
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(8) The names and addresses including county and city or town, and 
street and number, if any, of all of the general partners; 

(8a) Whether the foreign limited partnership is a foreign limited liability 
partnership; and 

(9) The effective date and time of the registration if it is not to be effective 
at the time of filing of the application. 

(b) Without excluding other activities which shall not constitute transacting 
business in this State, a foreign limited partnership shall not be considered to 
be transacting business in this State, for the purpose of this Article, by reason 
of carrying on in this State any one or more of the following activities: 

(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding, or effecting the settlement thereof or the 
settlement of claims or disputes; 

(2) Holding meetings of its partners or carrying on other activities 
concerning its internal affairs; 

(3) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and continuous 
transactions; 

(4) Maintaining offices or agencies for the transfer, exchange, and regis- 
tration of its securities, or appointing and maintaining trustees or 
depositaries with relation to its securities; 

(5) Soliciting or procuring orders, whether by mail or through employees 
or agents or otherwise, where such orders require acceptance without 
this State before becoming binding contracts; 

(6) Making or investing in loans with or without security including 
servicing of mortgages or deeds of trust through independent agencies 
within the State, the conducting of foreclosure proceedings and sale, 
the acquiring of property at foreclosure sale and the management and 
rental of such property for a reasonable time while liquidating its 
uuesunen provided no office or agency therefor is maintained in this 

tate; 

(7) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same; 

(8) Transacting business in interstate commerce; and 

(9) Conducting an isolated transaction completed within a period of six 
months and not in the course of a number of repeated transactions of 
like nature. 

(c) Each foreign limited partnership authorized to transact business in this 
State must maintain a registered agent as required by Article 4 of Chapter 55D 
of the General Statutes and is subject to service on the Secretary of State under 
that Article. 

(d) through (e) Repealed by Session Laws 2001-358, s. 50(b), effective 
January 1, 2002. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 8.1; 
2000-140, s. 55; 2001-358, s. 50(c); 2001-387, ss. 184, 159, 173, 175(a): 
2001-413, s. 6; 2001-487, s. 62(y).) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
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these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 134 had amended 
this section. However, s. 159(a) of c. 387 re- 
pealed s. 134, contingent upon the enactment of 
Session Laws 2001-358. Session Laws 2001-358 
was enacted on August 10, 2001. 

Effect of Amendments. — Session Laws 
2001-358, s. 50(c), effective January 1, 2002, 
and applicable to documents submitted for fil- 


§59-903 


ing on or after that date, deleted “the agent 
must be an individual resident of this State, a 
domestic corporation, or a foreign corporation 
having a place of business in, and authorized to 


CH. 59. PARTNERSHIP 


§59-905 


do business in this State” at the end of subdi- 
vision (a)(5); rewrote subsection (c); and deleted 
subsections (d) and (e). 


OPINIONS OF ATTORNEY GENERAL 


Assumed Name. — There is no authority for 
allowing a foreign limited partnership to oper- 
ate under any more than one assumed name, 
and the assumed name under which it operates 


must be the one registered with the Secretary 
of State. See opinion of Attorney General to Mr. 
Clyde Smith, Deputy Secretary of State, — 
N.C.A.G. — (June 25, 1987). 


§ 59-903. Issuance of registration. 


If the Secretary of State finds that an application satisfies the requirements 
of this Article, the Secretary shall, when all requisite fees have been tendered 


as in this Article prescribed: 


(1) Endorse on the application the word “filed”, and the hour, day, month 


and year of the filing thereof; 


(2) File in the office of the Secretary of State the application; 
(3) Issue a certificate of authority to transact business in this State to 
which the Secretary shall affix the conformed copy of the application; 


and 


(4) Send to the foreign limited partnership or its representative the 
certificate of authority, together with the conformed copy of the 
application affixed thereto. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, 
CH5514 S201 99 1-485 as 27 1090-30 25s 50) 


§ 59-904. Name. 


A foreign limited partnership may register with the Secretary of State under 
any name that meets the requirements of Article 3 of Chapter 55D of the 
General Statutes. (1985 (Reg. Sess., 1986), c. 989, s. 2; 2001-358, s. 35; 
20016387. ss) 130, looy biol 75a) 2004-413 ic oe) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 


Session Laws 2001-387, s. 135 had amended 
this section. However,s. 155 of c. 387 repealed s. 
134, contingent upon the enactmentof Session 
Laws 2001-358. Session Laws 2001-358 was 
enacted onAugust 10, 2001. 

Effect of Amendments. — Session Laws 
2001-358, s. 35, effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, substituted “that meets the 
requirements of Article 3 of Chapter 55D of the 
General Statutes” for “(whether or not it is the 
name under which it is registered in its state of 
organization) that includes without abbrevia- 
tion the words “limited partnership” and that 
could be registered by a domestic limited part- 
nership.” 


§ 59-905. Changes and amendments. 


If any statement in the application for registration of a foreign limited 
partnership was false when made or any arrangements or other facts described 
have changed, making the application inaccurate in any respect, the foreign 
limited partnership shall promptly file in the office of the Secretary of State an 
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original and one conformed copy of a certificate, signed by a general partner, 
correcting such statement. (1985 (Reg. Sess., 1986), c. Chobe neh, ean) 


§ 59-906. Cancellation of registration. 


A foreign limited partnership may cancel its registration by filing with the 
Secretary of State a certificate of cancellation signed by a general partner. A 
cancellation does not terminate the authority of the Secretary of State to 
accept service of process on the foreign limited partnership with respect to 
causes of action arising out of the transactions of business in this State. (1985 
(Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-907. Transaction of business without registration. 


(a) No foreign limited partnership transacting business in this State with- 
out permission obtained through a certificate of authority under this Article 
shall be permitted to maintain any action or proceeding in any court of this 
State unless such foreign limited partnership shall have obtained a certificate 
of authority prior to trial. 

(b) The failure of a foreign limited partnership to obtain a certificate of 
authority to transact business in this State shall not impair the validity of any 
contract or act of the foreign limited partnership and shall not prevent the 
foreign limited partnership from defending any action or proceeding in any 
court of this State. 

(c) A foreign limited partnership failing to obtain permission to transact 
business in this State as required by this Article or by prior statutes then 
applicable shall be liable to the State for the years or parts thereof during 
which it transacted business in this State without such permission in an 
amount equal to all fees and taxes which would have been imposed by law upon 
such foreign limited partnership had it duly applied for and received such 
permission plus interest and all penalties imposed by law for failure to pay 
such fees and taxes, plus five hundred dollars ($500.00) and costs. The 
Attorney General shall bring actions to recover all amounts due the State 
under the provisions of this section. 

(d) The Secretary of State is hereby directed to require that every foreign 
limited partnership transacting business in this State comply with the 
provisions of this Article. The Secretary of State is authorized to employ such 
assistants as shall be deemed necessary in his office for the purpose of 
enforcing the provisions of this Article and for making such investigations as 
shall be necessary to ascertain foreign limited partnerships now transacting 
business in this State which may have failed to comply with the provisions of 
this Article. 

(e) A limited partner of a foreign limited partnership is not liable as a 
general partner of the foreign limited partnership solely by reason of the 
foreign limited partnership’s having transacted business in this State without 
registration. 

(f) A foreign limited partnership, by transacting business in this State 
without registration, appoints the Secretary of State as its agent for service of 
process with respect to causes of action arising out of the transaction of 
business in this State. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 36; 
2000-140, s. 101(7).) 


§ 59-908. Action by Attorney General. 


The Attorney General may bring an action to restrain a foreign limited 
partnership from transacting business in this State in violation of this Article. 
(1985 (Reg. Sess., 1986), c. 989, s. 2.) 
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§ 59-909. Withdrawal of foreign limited partnership by 
reason of a merger, consolidation, or conver- 
sion. 


(a) Whenever a foreign limited partnership authorized to transact business 
in this State ceases its separate existence as a result of a statutory merger or 
consolidation permitted by the laws of the state or country under which it was 
organized, or converts into another type of entity as permitted by those laws, 
the surviving or resulting entity shall apply for a certificate of withdrawal for 
the foreign limited partnership by delivering to the Secretary of State for filing 
a copy of the articles of merger, consolidation, or conversion or a certificate 
reciting the facts of the merger, consolidation, or conversion, duly authenti- 
cated by the Secretary of State or other official having custody of limited 
partnership records in the state or country under the laws of which the foreign 
limited partnership was organized. If the surviving or resulting entity is not 
authorized to transact business or conduct affairs in this State, the articles or 
certificate must be accompanied by an application which must set forth: 

(1) The name of the foreign limited partnership authorized to transact 
business in this State, the type of entity and name of the surviving or 
resulting entity, and a statement that the surviving or resulting entity 
is not authorized to transact business or conduct affairs in this State; 

(2) A statement that the surviving or resulting entity consents that 
service of process based on any cause of action arising in this State, or 
arising out of business transacted in this State, during the time the 
foreign limited partnership was authorized to transact business in 
this State, may thereafter be made by service thereof on the Secretary 
of State; 

(3) A mailing address to which the Secretary of State may mail a copy of 
any process served upon the Secretary under subdivision (a)(2) of this 
section; and 

(4) A commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address. 

(b) If the Secretary of State finds that the articles or certificate and the 
SO oe for withdrawal, if required, conform to law, the Secretary of State 
shall: 

(1) Endorse on the articles or certificate and the application for with- 
drawal, if required, the word “filed” and the hour, day, month, and 
year of filing thereof; 

(2) File the articles or certificate and the application, if required; 

(3) Issue a certificate of withdrawal; and 

(4) Send to the surviving or resulting entity or its representative the 
certificate of withdrawal, together with the exact or conformed copy of 
the application, if required, affixed thereto. 

(c) After the withdrawal of the foreign limited partnership is effective, 
service of process on the Secretary of State in accordance with subsection (a) of 
this section shall be made by delivering to and leaving with the Secretary of 
State, or with any clerk authorized by the Secretary of State to accept service 
of process, duplicate copies of the process and the fee required by G.S. 
59-1106(b). Upon receipt of process in the manner provided in this subsection, 
the Secretary of State shall immediately mail a copy of the process by 
registered or certified mail, return receipt requested, to the surviving or 
resulting entity at the mailing address designated pursuant to subsection (a) 
of this section. (1999-369, s. 4.7; 2001-387, ss. 1386, 137; 2001-487, s. 62(z).) 
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Editor’s Note. — Session Laws 1999-369, s. 
8, made this section effective December 15, 
1999, and applicable to mergers, consolida- 
tions, or conversions effective on or after that 


ART. 5. UNIFORM LIMITED PARTNERSHIP ACT 


§59-1005 


that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 


date. 
Session Laws 2001-387, s. 154(b), provides 


erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 


§§ 59-910 through 59-1000: Reserved for future codification purposes. 
Part 10. Derivative Actions. 


§ 59-1001. Right of action. 


A limited partner may bring an action in the right of a limited partnership 
to recover a judgment in its favor if general partners with authority to do so 
have refused to bring the action or if an effort to cause those general partners 
to bring the action is not likely to succeed. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 


poration Act,” see 32 Wake Forest L. Rev. 179 
Chg): 


§ 59-1002. Proper plaintiff. 


In a derivative action, the plaintiff must be a partner at the time of bringing 
the action and (i) must have been a partner at the time of the transaction that 
is the subject of the complaint or (ii) the plaintiff’s status as a partner must 
have devolved upon the partner by operation of law or pursuant to the terms 
of the partnership agreement from a person who was a partner at the time of 
the transaction. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 37.) 


§ 59-1003. Pleading. 


In a derivative action, the complaint shall set forth with particularity the 
effort of the plaintiff to secure initiation of the action by a general partner or 
the reasons for not making the effort. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-1004. Expenses. 


(a) Ifa derivative action is successful, in whole or in part, or if anything is 
received by the plaintiff as a result of a judgment, compromise, or settlement 
of any action or claim, the court may award the plaintiff reasonable expenses, 
including reasonable attorney’s fees, and shall direct him to remit to the 
limited partnership the remainder of those proceeds received by him. 

(b) In any such action, the court, upon final judgment and a finding that the 
action was brought without reasonable cause, may require the plaintiff or 
plaintiffs to pay to the defendant or defendants the reasonable expenses, 
including attorneys’ fees, incurred by them in defense of the action. (1985 (Reg. 
Sess., 1986), c. 989, s. 2.) 


§ 59-1005. Dismissal of action. 


Such action shall not be discontinued, dismissed, compromised or settled 
without the approval of the court. If the court shall determine that the interest 
of the partners or of the creditors of the partnership will be substantially 
affected by such discontinuance, dismissal, compromise, or settlement, the 
court, in its discretion, may direct that notice, by publication or otherwise, 
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shall be given to such partners or creditors whose interest it determines will be 
so affected. If notice is so directed to be given, the court may determine which 
one or more of the parties to the action shall bear the expense of giving the 
same, in such amount as the court shall be awarded as costs of the action. 
(1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-1006. Construction. 


The provisions of this Article shall not be construed to deprive a partner of 
whatever rights of action he may possess in his individual capacity. (1985 (Reg. 
Sess., 1986), c. 989, s. 2.) 


§§ 59-1007 through 59-1049: Reserved for future codification pur- 


poses. 


Part 10A. Conversion to Limited Partnership. 


§ 59-1050. Conversion. 


A business entity other than a domestic limited partnership may convert to 
a domestic limited partnership if: 

(1) The conversion is permitted by the laws of the state or country 
governing the organization and internal affairs of the converting 
business entity; and 

(2) The converting business entity complies with the requirements of this 
part and, to the extent applicable, the laws referred to in subdivision 
(1) of this section. (1999-369, s. 4.8; 2001-387, s. 139.) 


Editor’s Note. — Session Laws 1999-369 s. 
4.8, enacted the sections under this Part as G.S. 
59-1007 to 59-1014; they were recodified as G.S. 
59-1050 to 59-1057 at the direction of the Revi- 
sor of Statutes. 

Session Laws 2001-387, s. 154(b), provides 


that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 


§ 59-1051. Plan of conversion. 


(a) The converting business entity shall approve a written plan of conver- 


sion containing: 


(1) The name of the converting business entity, its type of business entity, 
and the state or country whose laws govern its organization and 


internal affairs; 


(2) The name of the resulting domestic limited partnership into which the 
converting business entity shall convert; 

(3) The terms and conditions of the conversion; and 

(4) The manner and basis for converting the interests in the converting 
business entity into interests, obligations, or securities of the result- 
ing domestic limited partnership or into cash or other property in 


whole or in part. 


(al) The plan of conversion may contain other provisions relating to the 
conversion. 

(a2) The provisions of the plan of conversion, other than the provisions 
required by subdivisions (1) and (2) of subsection (a) of this section, may be 
made dependent on facts objectively ascertainable outside the plan of conver- 
sion if the plan of conversion sets forth the manner in which the facts will 
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operate upon the affected provisions. The facts may include any of the 


following: 


(1) Statistical or market indices, market prices of any security or group of 
securities, interest rates, currency exchange rates, or similar eco- 


nomic or financial data. 


(2) A determination or action by the converting business entity or by any 


other person, group, or body. 


(3) The terms of, or actions taken under, an agreement to which the 
converting business entity is a party, or any other agreement or 


document. 


(b) The plan of conversion shall be approved in accordance with the laws of 
the state or country governing the organization and internal affairs of the 
converting business entity. 

(c) After a plan of conversion has been approved as provided in subsection 
(b) of this section, but before a certificate of limited partnership for the 
resulting domestic limited partnership becomes effective, the plan of conver- 
sion may be amended or abandoned to the extent permitted by the laws that 
govern the organization and internal affairs of the converting business entity. 


(1999-369, s. 4.8; 2001-387, s. 140; 2005-268, s. 56.) 


Editor’s Note. — Session Laws 1999-369 s. 
4.8, enacted this section as G.S. 59-1008; it was 
recodified as G.S. 59-1051 at the direction of the 
Revisor of Statutes. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 


create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2005-268, s. 56, effective October 1, 2005, des- 
ignated the former last paragraph of subsection 
(a) as subsection (al) and added subsection 
(EY). 


§ 59-1052. Filing of certificate of limited partnership. 


(a) After a plan of conversion has been approved by the converting business 
entity as provided in G.S. 59-1051, a certificate of limited partnership shall be 
delivered to the Secretary of State for filing. In addition to the matters required 
or permitted by G.S. 59-201, the certificate of limited partnership shall contain 
articles of conversion stating: 

(1) That the domestic limited partnership is being formed pursuant to a 
conversion of another business entity; 

(2) The name of the converting business entity, its type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; and 

(3) That a plan of conversion has been approved by the converting 
business entity in the manner required by law. 

If the plan of conversion is abandoned after the certificate of limited 
partnership has been filed with the Secretary of State but before the certificate 
of limited partnership becomes effective, an amendment withdrawing the 
certificate of limited partnership shall be delivered to the Secretary of State for 
filing prior to the time the articles of organization become effective. 

(b) The conversion takes effect when the certificate of limited partnership 
becomes effective. 

(c) Repealed by Session Laws 2001-387, s. 141. 

(d) Certificates of conversion shall also be registered as provided in G.S. 
47-18.1. (1999-369, s. 4.8; 2001-387, s. 141; 2002-159, s. 34(b).) 


recodified as G.S. 59-1052 at the direction of the 
Revisor of Statutes. 


Editor’s Note. — Session Laws 1999-369 s. 
4.8, enacted this section as G.S. 59-1009; it was 
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Session Laws 2001-387, s. 154(b), provides create an alternate means for an entity gov- 
that nothing in this act shall supersede the erned by Article 65 of Chapter 58 of the General 
provisions of Article 10 or 65 of Chapter 58 of | Statutes to convert to a different business form. 
the General Statutes, and this act does not 


§ 59-1053. Effects of conversion. 


When the conversion takes effect: 

(1) The converting business entity ceases its prior form of organization 
and continues in existence as the resulting domestic limited partner- 
ship; 

(2) The title to all real estate and other property owned by the converting 
business entity continues vested in the resulting domestic limited 
partnership without reversion or impairment; 

(3) All liabilities of the converting business entity continue as liabilities of 
the resulting domestic limited partnership; 

(4) A proceeding pending by or against the converting business entity may 
be continued as if the conversion did not occur; and 

(5) The interests in the converting business entity that are to be converted 
into interests, obligations, or securities of the resulting domestic 
limited partnership or into the right to receive cash or other property 
are thereupon so converted, and the former holders of interests in the 
converting business entity are entitled only to the rights provided in 
the plan of conversion. 

The conversion shall not affect the liability or absence of liability of any 
holder of an interest in the converting business entity for any acts, omissions, 
or obligations of the converting business entity made or incurred prior to the 
effectiveness of the conversion. The cessation of the existence of the converting 
business entity in its prior form of organization in the conversion shall not 
constitute a dissolution or termination of the converting business entity. 
(1999-369, s. 4.8; 2000-140, s. 101(s).) 


Editor’s Note. — Session Laws 1999-369 s.__ recodified as G.S. 59-1053 at the direction of the 
4.8, enacted this section as G.S. 59-1010; it was Revisor of Statutes. 


S§ 59-1054 through 59-1057: Recodified as §§ 59-1070 through 59- 
1073 by Session Laws 2001-387, s. 143. 


S§ 59-1058, 59-1059: Reserved for future codification purposes. 
Part 10B. Conversion of Limited Partnership. 


§ 59-1060. Conversion. 


A domestic limited partnership may convert to a different business entity if: 
(1) The conversion is permitted by the laws of the state or country 
governing the organization and internal affairs of such other business 
entity; and 
(2) The converting domestic limited partnership complies with the re- 
quirements of this Part and, to the extent applicable, the laws 
referred to in subdivision (1) of this section. (2001-387, s. 142.) 


Editor’s Note. — Session Laws 2001-387, s. Session Laws 2001-387, s. 154(b), provides 
175(a), made this Part effective January 1, that nothing in this act shall supersede the 
2002. provisions of Article 10 or 65 of Chapter 58 of 
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the General Statutes, and this act does not erned by Article 65 of Chapter 58 of the General 
create an alternate means for an entity gov- Statutes to convert to a different business form. 


§ 59-1061. Plan of conversion. 


(a) The converting domestic limited partnership shall approve a written 
plan of conversion containing: 

(1) The name of the converting domestic limited partnership; 

(2) The name of the resulting business entity into which the domestic 
limited partnership shall convert, its type of business entity, and the 
ee or country whose laws govern its organization and internal 
affairs; 

(3) The terms and conditions of the conversion; and 

(4) The manner and basis for converting the interests in the domestic 
limited partnership into interests, obligations, or securities of the 
resulting business entity or into cash or other property in whole or in 


part. 

(al) The plan of conversion may contain other provisions relating to the 
conversion. 

(a2) The provisions of the plan of conversion, other than the provisions 
required by subdivisions (1) and (2) of subsection (a) of this section, may be 
made dependent on facts objectively ascertainable outside the plan of conver- 
sion if the plan of conversion sets forth the manner in which the facts will 
operate upon the affected provisions. The facts may include any of the 
following: 

(1) Statistical or market indices, market prices of any security or group of 
securities, interest rates, currency exchange rates, or similar eco- 
nomic or financial data. 

(2) A determination or action by the converting domestic limited partner- 
ship or by any other person, group, or body. 

(3) The terms of, or actions taken under, an agreement to which the 
converting domestic limited partnership is a party, or any other 
agreement or document. 

(b) The plan of conversion shall be approved by the domestic limited 
partnership in the manner provided for the approval of the conversion in a 
written partnership agreement or, if there is no provision, by the unanimous 
consent of its partners. If any partner of the converting domestic limited 
partnership has or will have personal liability for any existing or future 
obligation of the resulting business entity solely as a result of holding an 
interest in the resulting business entity, then in addition to the requirements 
of the preceding sentence, approval of the plan of conversion by the domestic 
limited partnership shall require the consent of each such partner. The 
converting domestic limited partnership shall provide a copy of the plan of 
conversion to each partner of the converting domestic limited partnership at 
the time provided in a written partnership agreement or, if there is no such 
provision, prior to its approval of the plan of conversion. 

(c) After a plan of conversion has been approved by a domestic limited 
partnership but before the articles of conversion become effective, the plan of 
conversion (i) may be amended as provided in the plan of conversion, or (ii) may 
be abandoned (subject to any contractual rights) as provided in the plan of 
conversion or written partnership agreement or, if not so provided, as deter- 
mined by the general partners of the domestic limited partnership in accor- 
dance with G.S. 59-403. (2001-387, s. 142; 2001-487, s. 62(aa); 2005-268, s. 57.) 


Effect of Amendments. — Session Laws’ (a) as subsection (al) and added subsection 
2005-268, s. 57, effective October 1, 2005, des- (a2). 
ignated the former last paragraph of subsection 
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§ 59-1062. Articles of conversion. 


(a) After a plan of conversion has been approved by the converting domestic 
limited partnership as provided in G.S. 59-1061, the converting domestic 
limited partnership shall deliver articles of conversion to the Secretary of State 
for filing. The articles of conversion shall state: 

(1) The name of the converting domestic limited partnership; 

(2) The name of the resulting business entity, its type of business entity, 
the state or country whose laws govern its organization and internal 
affairs, and, if the resulting business entity is not authorized to 
transact business or conduct affairs in this State, a designation of its 
mailing address and a commitment to file with the Secretary of State 
a statement of any subsequent change in its mailing address; and 

(3) That a plan of conversion has been approved by the domestic limited 
partnership as required by law. 

(b) If the domestic limited partnership is converting to a business entity 
whose formation, or whose status as a registered limited lability partnership 
as defined in G.S. 59-32, requires the filing of a document with the Secretary 
of State, then, notwithstanding subsection (a) of this section, the articles of 
conversion shall be included as part of that document and shall contain the 
information required by the laws governing the organization and internal 
affairs of the resulting business entity. 

(c) If the plan of conversion is abandoned after the articles of conversion 
have been filed with the Secretary of State but before the articles of conversion 
become effective, the converting domestic limited partnership shall deliver to 
the Secretary of State for filing prior to the time the articles of conversion 
become effective an amendment of the articles of conversion withdrawing the 
articles of conversion. 

(d) The conversion takes effect when the articles of conversion become 
effective. 

(e) Certificates of conversion shall also be registered as provided in G.S. 
47-18.1. (2001-387, s. 142; 2001-487, s. 62(bb).) 


§ 59-1063. Effects of conversion. 


(a) When the conversion takes effect: 

(1) The converting domestic limited partnership ceases its prior form of 
organization and continues in existence as the resulting business 
entity; 

(2) The title to all real estate and other property owned by the converting 
domestic limited partnership continues vested in the resulting busi- 
ness entity without reversion or impairment; 

(3) All liabilities of the converting domestic limited partnership continue 
as habilities of the resulting business entity; 

(4) A proceeding pending by or against the converting domestic limited 
partnership may be continued as if the conversion did not occur; and 

(5) The interests in the converting domestic limited partnership that are 
to be converted into interests, obligations, or securities of the result- 
ing business entity or into the right to receive cash or other property 
are thereupon so converted, and the former holders of interests in the 
converting domestic limited partnership are entitled only to the rights 
provided in the plan of conversion. 

The conversion shall not affect the lability or absence of liability of any 
holder of an interest in the converting domestic limited partnership for any 
acts, omissions, or obligations of the converting domestic limited partnership 
made or incurred prior to the effectiveness of the conversion. The cessation of 
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the existence of the converting domestic limited partnership in its form of 
organization as a domestic limited partnership in the conversion shall not 
constitute a dissolution or termination of the converting domestic limited 
partnership. 

(b) If the resulting business entity is not a domestic corporation or a 
domestic limited lability company when the conversion takes effect, the 
resulting business entity is deemed: 

(1) To agree that it may be served with process in this State for 
enforcement of (i) any obligation of the converting domestic limited 
partnership, and (ii) any obligation of the resulting business entity 
arising from the conversion; and 

(2) To have appointed the Secretary of State as its agent for service of 
process in any such proceeding. Service on the Secretary of State of 
any such process shall be made by delivering to and leaving with the 
Secretary of State, or with any clerk authorized by the Secretary of 
State to accept service of process, duplicate copies of the process and 
the fee required by G.S. 59-1106(b). Upon receipt of service of process 
on behalf of a resulting business entity in the manner provided for in 
this section, the Secretary of State shall immediately mail a copy of 
the process by registered or certified mail, return receipt requested, to 
the resulting business entity. If the resulting business entity is 
authorized to transact business or conduct affairs in this State, the 
address for mailing shall be its principal office designated in the latest 
document filed with the Secretary of State that is authorized by law to 
designate the principal office or, if there is no principal office on file, its 
registered office. If the resulting business entity is not authorized to 
transact business or conduct affairs in this State, the address for 
mailing shall be the mailing address designated pursuant to G.S. 
59-1062(a)(2). (2001-387, s. 142.) 


§§ 59-1064 through 59-1069: Reserved for future codification pur- 


poses. 


Part 10C. Merger. 


§ 59-1070. Merger. 


A domestic limited partnership may merge with one or more other domestic 
limited partnerships or other business entities if: 

(1) The merger is permitted by the laws of the state or country governing 
the organization and internal affairs of each other merging business 
entity; and 

(2) Each merging domestic limited partnership and each other merging 
business entity comply with the requirements of this Part, and, to the 
extent applicable, the laws referred to in subdivision (1) of this 
section. (1999-369, s. 4.8; 2001-387, ss. 143, 144.) 


Editor’s Note. — Session Laws 2001-387, that nothing in this act shall supersede the 
ss. 143 and 144, effective January 1, 2002, provisions of Article 10 or 65 of Chapter 58 of 


recodified former G.S. 59-1054 as this section. the General Statutes, and this act does not 
Session Laws 2001-387, s. 175(a), made this create an alternate means for an entity gov- 
Part effective January 1, 2002. erned by Article 65 of Chapter 58 of the General 


Session Laws 2001-387, s. 154(b), provides Statutes to convert to a different business form. 
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§ 59-1071. Plan of merger. 


(a) Each merging domestic limited partnership and each other merging 
business entity shall approve a written plan of merger containing: 

(1) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(2) The name of the merging business entity that shall survive the 
merger; 

(3) The terms and conditions of the merger; 

(4) The manner and basis for converting the interests in each merging 
business entity into interests, obligations, or securities of the surviv- 
ing business entity or into cash or other property in whole or in part; 
and 

(5) If the surviving business entity is a domestic limited partnership, any 
amendments to its certificate of limited partnership that are to be 
made in connection with the merger. 

(al) The plan of merger may contain other provisions relating to the merger. 

(a2) The provisions of the plan of merger, other than the provisions referred 
to in subdivisions (1), (2), and (5) of subsection (a) of this section, may be made 
dependent on facts objectively ascertainable outside the plan of merger if the 
plan of merger sets forth the manner in which the facts will operate upon the 
affected provisions. The facts may include any of the following: 

(1) Statistical or market indices, market prices of any security or group of 
securities, interest rates, currency exchange rates, or similar eco- 
nomic or financial data. 

(2) A determination or action by the domestic limited partnership or by 
any other person, group, or body. 

(3) The terms of, or actions taken under, an agreement to which the 
domestic limited partnership is a party, or any other agreement or 
document. 

(b) In the case of a merging domestic limited partnership, the plan of merger 
must be approved in the manner provided in a written partnership agreement 
that is binding on all the partners for approval of a merger with the type of 
business entity contemplated in the plan of merger, or, if there is no provision, 
by the unanimous consent of its partners. If any partner of a merging domestic 
limited partnership has or will have personal liability for any existing or future 
obligation of the surviving business entity solely as a result of holding an 
interest in the surviving business entity, then in addition to the requirements 
of the preceding sentence, approval of the plan of merger by the domestic 
lhmited partnership shall require the consent of that partner. In the case of 
each other merging business entity, the plan of merger must be approved in 
accordance with the laws of the state or country governing the organization 
and internal affairs of the merging business entity. 

(c) After a plan of merger has been approved by a domestic limited 
partnership, but before the articles of merger become effective, the plan of 
merger (1) may be amended as provided in the plan of merger, or (ii) may be 
abandoned (subject to any contractual rights) as provided in the plan of merger 
or a written partnership agreement that is binding on all the partners or, if 
there is no such provision, as determined by the unanimous consent of the 
partners. (1990-369. 6. 4S: 2001-397 5ss. 143.145" 2005-265,.6000.) 


Editor’s Note. — Session Laws 2001-387, 2005-268, s. 58, effective October 1, 2005, des- 
ss. 143 and 145, effective January 1, 2002, ignated the former last paragraph of subsection 
recodified former G.S. 59-1055 as this section. (a) as subsection (al) and added subsection 

Effect of Amendments. — Session Laws (a2). 
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§ 59-1072. Articles of merger. 


(a) After a plan of merger has been approved by each merging domestic 
limited partnership and each other merging business entity as provided in G:S. 
59-1071, the surviving business entity shall deliver articles of merger to the 
Secretary of State for filing. The articles of merger shall set forth: 

(1) Repealed by Session Laws 2005-268, s. 59, effective October 1, 2005. 

(2) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs. 

(3) The name of the merging business entity that will survive the merger 
and, if the surviving business entity is not authorized to transact 
business or conduct affairs in this State, a designation of its mailing 
address and a commitment to file with the Secretary of State a 
statement of any subsequent change in its mailing address. 

(3a) If the surviving business entity is a domestic limited partnership, 
any amendment to its certificate of limited partnership as provided in 
the plan of merger. 

(4) A statement that the plan of merger has been approved by each 
merging business entity in the manner required by law. 

(5) Repealed by Session Laws 2005-268, s. 59, effective October 1, 2005. 

If the plan of merger is amended after the articles of merger have been filed 
but before the articles of merger become effective, and any statement in the 
articles of merger becomes incorrect as a result of the amendment, the 
surviving business entity promptly shall deliver to the Secretary of State for 
filing prior to the time the articles of merger become effective an amendment 
to the articles of merger correcting the incorrect statement. If the articles of 
merger are abandoned after the articles of merger are filed but before the 
articles of merger become effective, the surviving business entity shall deliver 
to the Secretary of State for filing prior to the time the articles of merger 
become effective an amendment reflecting abandonment of the plan of merger. 

(b) A merger takes effect when the articles of merger become effective. 

(c) Certificates of merger shall also be registered as provided in G.S. 47-18.1. 
(1999-369, s. 4.8; 2001-387, ss. 148, 146; 2001-487, s. 62(cc); 2005-268, s. 59.) 


Editor’s Note. — Session Laws 2001-387, 
ss. 143 and 146, effective January 1, 2002, 
recodified former G.S. 59-1056 as this section. 

Effect of Amendments. — Session Laws 
2005-268, s. 59, effective October 1, 2005, re- 
pealed former subdivision (a)(1) which read: 
“The plan of merger”; in subdivision (a)(3), 
substituted “merging” for “surviving” and in- 


§ 59-1073. Effects of merger. 


(a) When the merger takes effect: 


serted “that will survive the merger” following 
“business entity”; added subdivision (a)(3a); 
repealed former subdivision (a)(5) which read: 
“The effective date and time of the merger if it 
is not to be effective at the time of filing of the 
articles of merger”; rewrote the last paragraph 
of subsection (a); and made minor stylistic 
changes. 


(1) Each other merging business entity merges into the surviving busi- 
ness entity, and the separate existence of each merging business 
entity except the surviving business entity ceases; 

(2) The title to all real estate and other property owned by each merging 
business entity is vested in the surviving business entity without 


reversion or impairment; 


(3) The surviving business entity has all liabilities of each merging 


business entity; 


(4) A proceeding pending by or against any merging business entity may 
be continued as if the merger did not occur, or the surviving business 
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entity may be substituted in the proceeding for a merging business 
entity whose separate existence ceases in the merger; 

(5) If a domestic limited partnership is the surviving business entity, its 
certificate of limited partnership shall be amended to the extent 
provided in the articles of merger; 

(6) The interests in each merging business entity that are to be converted 
into interests, obligations, or securities of the surviving business 
entity or into the right to receive cash or other property are thereupon 
so converted, and the former holders of the interests are entitled only 
to the rights provided to them in the articles of merger or, in the case 
of former holders of shares in a domestic corporation as defined in G.S. 
55-1-40, any rights they have under Article 13 of Chapter 55 of the 
General Statutes; and 

(7) If the surviving business entity is not a domestic corporation, the 
surviving business entity is deemed to agree that it will promptly pay 
to the dissenting shareholders of any merging domestic corporation 
the amount, if any, to which they are entitled under Article 13 of 
Chapter 55 of the General Statutes and otherwise to comply with the 
requirements of Article 13 as if it were a surviving domestic corpora- 
tion in the merger. 

The merger shall not affect the lability or absence of liability of any holder 
of an interest in a merging business entity for any acts, omissions, or 
obligations of any merging business equity made or incurred prior to the 
effectiveness of the merger. The cessation of separate existence of a merging 
business entity in the merger shall not constitute a dissolution or termination 
of such merging business entity. 

(b) If the surviving business entity is not a domestic limited liability 
company, a domestic corporation, a domestic nonprofit corporation, or a 
domestic limited partnership, when the merger takes effect the surviving 
business entity is deemed: 

(1) To agree that it may be served with process in this State in any 
proceeding for enforcement of (i) any obligation of any merging 
domestic limited hability company, domestic corporation, domestic 
nonprofit corporation, domestic limited partnership or other partner- 
ship as defined in G.S. 59-36 that is formed under the laws of this 
State, (ii) the rights of dissenting shareholders of any merging 
domestic corporation under Article 13 of Chapter 55 of the General 
Statutes, and (1) any obligation of the surviving business entity 
arising from the merger; and 

(2) To have appointed the Secretary of State as its agent for service of 
process in any such proceeding. Service on the Secretary of State of 
any such process shall be made by delivering to and leaving with the 
Secretary of State, or with any clerk authorized by the Secretary of 
State to accept service of process, duplicate copies of the process and 
the fee required by G.S. 59-1106(b). Upon receipt of service of process 
on behalf of a surviving business entity in the manner provided for in 
this section, the Secretary of State shall immediately mail a copy of 
the process by registered or certified mail, return receipt requested, to 
the surviving business entity. If the surviving business entity is 
authorized to transact business or conduct affairs in this State, the 
address for mailing shall be its principal office designated in the latest 
document filed with the Secretary of State that is authorized by law to 
designate the principal office or, if there is no principal office on file, its 
registered office. If the surviving business entity is not authorized to 
transact business or conduct affairs in this State, the address for 
mailing shall be the mailing address designated pursuant to G.S. 
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A arta (1999-369, s. 4.8; 2001-387, ss. 143, 147; 2005-268, s. 


Editor’s Note. — Session Laws 2001-387, 2005-268, s. 60, effective October 1, 2005, sub- 
ss. 143 and 147, effective January 1, 2002, stituted “articles” for “plan” in subdivision 
recodified former G.S. 59-1057 as this section. (a)(5). 

Effect of Amendments. — Session Laws 


§§ 59-1074 through 59-1100: Reserved for future codification pur- 


poses. 


Part 11. Miscellaneous. 


§ 59-1101. Construction and application. 


This Article shall be so applied and construed to effectuate its general 
purpose to make uniform the law with respect to the subject of this Article 
among states enacting it. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 


§ 59-1102. Rules for cases not provided for in this Article. 


In any case not provided for in this Article the provisions of Article 2 of this 
Chapter govern. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-1103. Severability. 


If any provision of this Article or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of the Article which can be given effect without the invalid 
provision or application, and to this end the provisions of this Article are 
severable. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 


§ 59-1104. Effective date and repeal. 


(a) Except as set forth below, the effective date of this Article is October 1, 
1986, and Article 1 of Chapter 59 of the North Carolina General Statutes is 
hereby repealed subject to the following: 

(1) G.S. 59-501, 59-502, and 59-608 shall apply only to contributions and 
distributions made after the effective date; 

(2) G.S. 59-704 applies only to assignments made after the effective date; 

(3) G.S. 59-804 shall not be construed so as to change the priority of 
creditors for transactions entered into prior to the effective date; 

(4) Unless agreed otherwise by the partners, the applicable provisions of 
existing law governing allocation of profits and losses (rather than the 
provisions of G.S. 59-503), distribution to a withdrawing partner 
(rather than the provisions of G.S. 59-604), and the distribution of 
assets upon the winding up of a limited partnership (rather than the 
provisions of G.S. 59-804) shall govern limited partnerships formed 
before the effective date of this Article herein. [;] 

(5) The repeal of any prior statutory provision by this Article shall not 
impair, or otherwise affect, the organization or continued existence of 
a limited partnership existing at the effective date of this Article, nor 
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shall the repeal by this Article of any such prior provision be 
construed so as to impair any contract or to affect any right accrued 
prior to the effective date of this Article; but such limited partnerships 
shall be subject to the procedural and other requirements of this 
Article except as otherwise specified in G.S. 59-1104(a). Provided, that 
failure to comply with the requirements of this Article by such limited 
partnerships shall not cause loss of limited liability. 

(b) Any foreign limited partnership formed under the laws of another 
jurisdiction doing business in this State prior to the effective date shall within 
two years thereafter comply with Part 9 of Article 5 of Chapter 59. (1985 (Reg. 
bess. 1986).c..959s. 2: 1937, co 53) ss.9 210.) 


§ 59-1105: Repealed by Session Laws 2001-387, s. 148, effective January 1, 
2002. 


§ 59-1106. Filing, service, and copying fees. 


(a) The Secretary of State shall collect the following fees when the docu- 
ments described in this subsection are delivered to the Secretary of State for 
filing: 

Document Fee 

(1) Certificate of limited partnership which does not include an 

application for registration as a limited liability lmited 
partnership $50.00 

(2) Certificate of limited partnership which includes an applica- 
tion for registration as a limited lability limited partnership 125.00 


(3) Certificate of amendment 25.00 
(4) Certificate of cancellation 25.00 
(5) Application for reservation of name 10.00 
(6) Notice of transfer of reserved name 10.00 
(7) Application for registration of name 10.00 
(8) Application for renewal of registration name 10.00 
(9) Limited partnership’s or foreign limited partnership’s state- 

ment of change of registered agent or registered office or both 5.00 
(10) Agent’s statement of change of registered office for each 

affected partnership 5.00 
(11) Agent’s statement of resignation No Fee 


(12) Designation of registered agent or registered office or both 5.00 
(13) Application for registration as foreign limited partnership 50.00 
(14) Certificate of amendment of registration as foreign lmited 

partnership 25.00 
(15) Cancellation of registration as foreign limited partnership 25.00 
(16) Application for certificate of withdrawal by reason of merger, 

consolidation, or conversion 10.00 
(17) Articles of merger 50.00 
(18) Articles of conversion 

(other than articles of conversion included as part of another 

document) 50.00 
(19) Application for registration as a limited liability limited 

partnership 

(other than an application included in the certificate of 

limited partnership) 125.00 
(20) Certificate of amendment of registration as a limited liabil- 

ity limited partnership 25.00 
(21) Certificate of cancellation of registration as a limited liabil- 

ity limited partnership 25.00 
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(22) Annual report for a limited liability limited partnership 
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200.00 


(23) Any other document required or permitted to be filed under 


this Article 


10.00 


(b) The Secretary of State shall collect a fee of ten dollars ($10.00) each time 
process 1s served on the Secretary under this Article. The party to a proceeding 
causing service of process is entitled to recover this fee as costs if the party 


prevails in the proceeding. 


(c) The Secretary of State shall collect the following fees for copying, 
comparing, and certifying a copy of any filed document relating to a domestic 


or foreign limited partnership: 


(1) One dollar ($1.00) a page for copying or comparing a copy to the 


original; and 


(2) Fifteen dollars ($15.00) for a paper certificate. 
(3) Ten dollars ($10.00) for an electronic certificate. 

(d) Repealed by Session Laws 2001-387, s. 171(b), effective January 1, 2002. 
moo hes Sess. 1986), c. 989, s. 2; 1991, c, 574, s. 8: 1995, ¢. 539, s. 37: 
1997-485, s. 13; 2001-358, ss. 10(f), 37; 2001-387, ss. 149, 171(a), 171(b), 173, 
E/5(a); 2001-413, s. 6; 2002-126, s. 29A.31.) 


Editor’s Note. — Session Laws 2001-358, 
ss. 10(f) and 37, effective January 1, 2002, and 
applying to documents submitted for filing on 
or after that date, had amended this section. 
However, Session Laws 2001-387, s. 171(a), 
repealed ss. 10(f) and 37 of 2001-358, effective 
January 1, 2002. 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 


Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 


§ 59-1107. Income taxation. 


A limited partnership, a foreign limited partnership authorized to transact 
business in this State, and a partner of one of these partnerships are subject 
to taxation under Article 4 of Chapter 105 of the General Statutes in 
accordance with their classification for federal income tax purposes. Accord- 
ingly, if a limited partnership or a foreign limited partnership authorized to 
transact business in this State is classified for federal income tax purposes as 
a C corporation as defined in G.S. 105-131(b)(2) or an S corporation as defined 
in G.S. 105-131(b)(8), the partnership and its partners are subject to tax under 
Article 4 of Chapter 105 of the General Statutes to the same extent as a C 
corporation or an S corporation, as the case may be, and its shareholders. If a 
limited partnership or a foreign limited partnership authorized to transact 
business in this State is classified for federal income tax purposes as a 
partnership, the partnership and its partners are subject to tax under Article 
4 of Chapter 105 of the General Statutes accordingly. If a limited partnership 
or a foreign limited partnership authorized to transact business in this State 
is Classified for federal income tax purposes as other than a corporation or a 
partnership, the partnership and its partners are subject to tax under Article 
4 of Chapter 105 of the General Statutes in a manner consistent with that 
classification. This section does not require a limited partnership or a foreign 
limited partnership to obtain an administrative ruling from the Internal 
Revenue Service on its classification under the Internal Revenue Code. 
(2001-387, s. 150.) 
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Editor’s Note. — Session Laws 2001-387, s. provisions of Article 10 or 65 of Chapter 58 of 


175(a), made this section effective January 1, the General Statutes, and this act does not 
2002. create an alternate means for an entity gov- 


Session Laws 2001-387, s. 154(b), provides _ erned by Article 65 of Chapter 58 of the General 
that nothing in this act shall supersede the Statutes to convert toa different business form. 
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Chapter 60. 


Railroads and Other Carriers. 


§§ 60-1 through 60-146: Repealed and transferred by Session Laws 


IMs Keys ye aliens 


Editor’s Note. — Session Laws 1963, c. 
1165, amended, revised and rewrote Chapters 
56, 60 and 62 of the General Statutes and 
recodified them as a new Chapter 62 and a new 
Chapter 74A. 


Sections 60-1 to 60-81 and 60-88 to 60-146 
were repealed by Session Laws 1963, c. 1165, s. 
1. Sections 60-82 to 60-87 were transferred to 
G.S. 74A-1 to 74A-6 by Session Laws 1963, c. 
TGS yee. 
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Chapter 61. 


Religious Societies. 


Sec. Sec. 

. Trustees may be appointed and removed. 

. Trustees may hold property. 

. Title to lands vested in trustees, or in 
societies. 

. Trustees may convey property. 

-5. Authority of bishops, ministers, etc., to 


acquire, hold and transfer prop- 
erty; prior transfers validated. 
61-6. House on vacant land vests title. 
61-7. Governing body of assembly authorized 
to adopt traffic regulations. 


§ 61-1. Trustees may be appointed and removed. 


(a) The conference, synod, convention or other ecclesiastical body represent- 
ing any church or religious denomination within the State, as also the religious 
societies and congregations within the State, may from time to time and at any 
time appoint in such manner as such body, society or congregation may deem 
proper, a suitable number of persons as trustees for such church, denomina- 
tion, religious society, or congregation. The body appointing may remove such 
trustees or any of them, and fill all vacancies caused by death or otherwise. 

(b) A person serving as a trustee appointed pursuant to subsection (a) of this 
section or a director or officer of a religious society shall be immune individu- 
ally from civil liability for monetary damages, except to the extent covered by 
insurance, for any act or failure to act arising out of this service, except where 
the person: 

(1) Is compensated for his services beyond reimbursement for expenses, 

(2) Was not acting within the scope of his official duties, 

(3) Was not acting in good faith, 

(4) Committed gross negligence or willful or wanton misconduct that 
resulted in the damage or injury, 

(5) Derived an improper personal financial benefit from the transaction, 

(6) Incurred the liability from the operation of a motor vehicle, or 

(7) Is sued in an action that would qualify as a derivative action if the 
organization were a for-profit corporation or as a member’s or direc- 
tor’s derivative action under G.S. 55A-28.1 or G.S. 55A-28.2 if the 
organization were a nonprofit corporation. 

The immunity in this subsection is personal to the officers, directors, and 
trustees and does not immunize the organization for the acts or omissions of 
the officers, directors, or trustees. (1796, c. 457, ss. 1, 2; 1844, c. 47; 1848, c. 76; 
R.C., c. 97; Code, ss. 3667, 3668; Rev., ss. 2670, 2671; C.S., s. 3568; 1987, c. 799, 
Sick.) 


Editor’s Note. — G.S. 55A-28.1 and GS. 
55A-28.2, referred to in subdivision (b)(7), were 
repealed by Session Laws 1993, c. 398, s. 1, 


effective July 1, 1994. See now G.S. 55A-7-40 
and 55A-8-24. 


CASE NOTES 


This section applies only to religious 
societies and not to educational institutions. 
Allen v. Baskerville, 123 N.C. 126, 31 S.E. 383 
(1898); Thornton v. Harris, 140 N.C: 498, 53 
S.E. 341 (1906). 

This section recognizes that religious 
bodies must act through and appoint 


trustees. Pressly v. Walker, 238 N.C. 732, 78 
S.E.2d 920 (1953). 

Society Entitled to Remove Trustee Who 
Is Faithless to Trust. — Under the provisions 
of this section, a religious society may remove a 
trustee of church property who proves faithless 
to his trust and may fill any vacancy thus 
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created. Nash v. Sutton, 117 N.C. 231, 23 S.E. 
178 (1895). 

Individual Liability Erroneously As- 
sessed. — When church officials sued seceders 
from the church to recover church property, the 
trial court erroneously found the seceders indi- 
vidually liable because, under G.S. 61-1(b), 
they were immune from individual liability, as 
they were acting on behalf of a religious society. 
Daniel v. Wray, 158 N.C. App. 161, 580 S.E.2d 
711, 2003 N.C. App. LEXIS 1038 (2003). 

Faithlessness is not required, however, 
and a religious society may remove trust- 
ees at will. North Carolina Christian Confer- 
ence v. Allen, 156 N.C. 524, 72 S.E. 617 (1911). 

Effect of Church Regulations. — A church 
has authority to appoint a “suitable number” of 
its own trustees for the purpose of acquiring 
and holding church property, and remove them 
at will; furthermore, where the discipline of the 
denomination with which a church is affiliated 
has provided a note to be given for the trial of 
“offenses,” this regulation refers to infractions 
of church discipline and does not apply to the 
election or removal of trustees. North Carolina 
Christian Conference v. Allen, 156 N.C. 524, 72 
SHG eOlOeL): 
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Right of Competent Trustee to Maintain 
Action for Removal of Trustees, etc. — A 
duly appointed trustee of a religious society 
may maintain an action for the removal of 
faithless or incompetent trustees, and compel 
them to convey the property held by them to the 
purposes for which it was designed, and such 
trustee may also maintain an action to set up a 
lost deed executed for the benefit of the cestui 
que trust. Nash v. Sutton, 109 N.C. 550, 14S.E. 
U1 (1891): 

Right of Member to Sue. — In the absence 
of a competent trustee and a governing body 
authorized to appoint trustees, any member of 
a religious society has such a beneficial interest 
as will enable him, in behalf of fellow members, 
to maintain such action as may be necessary to 
protect their common interest. Nash v. Sutton, 
109 NC, 550, 14S E77 C1891), 

Cited in Bridges v. Pleasants, 39 N.C. 26 
(1845); King v. Richardson, 136 F.2d 849 (4th 
Cir. 1943); Goard v. Branscom, 15 N.C. App. 34, 
189 S.E.2d 667 (1972); Daniel v. Wray, 158 N.C. 
Appo 161,580 SS: ba2d "7at, 00st NIC Aap: 
LEXIS 1038 (2003). 


§ 61-2. Trustees may hold property. 


The trustees and their successors have power to receive donations, and to 
purchase, take and hold property, real and personal, in trust for such church or 
denomination, religious society or congregation; and they may sue or be sued 
in all proper actions, for or on account of the donations and property so held or 
claimed by them, and for and on account of any matters relating thereto. They 
shall be accountable to the churches, denominations, societies and congrega- 
tions for the use and management of such property, and shall surrender it to 
any person authorized to demand it. (1796, c. 457, ss. 1, 3; 1844, c. 47; 1848, c. 


16: K.G.,<c> 9% =Code; Ss. 3667 ,.3668% Rev., iss..2670, 267 bG.5..1s.5069)) 


Cross References. — As to trusts and trust- 
ees generally, see G.S. 36A-1 et seq. 


CASE 


This section applies only to property 
held for religious purposes. Thornton v. 
Harris, 140 N.C. 498, 53 S.E. 341 (1906). 

No General Capacity of Acquisition. — 
Religious societies or their trustees have no 
general capacity of acquisition; they can only 
take for the use of the society. And by a convey- 
ance to trustees, for purposes forbidden by the 
policy of the law, nothing passes. Trustees of 
Quaker Soc’y of Contentnea v. Dickenson, 12 
N.C, 189 (1827): 

Right of Church to Use Property. — A 
church of the congregational system, having 
elected certain trustees to supercede several 
trustees theretofore elected, holds the church 
property through those trustees later elected 


NOTES 


and has the right to the use of the church for 
religious services without molestation from the 
trustees who were removed or from its confer- 
ence. North Carolina Christian Conference v. 
Allen, 156 N.©, 524,725... C17 C1L9T)): 

A church is not required to be incorpo- 
rated to be able to hold property; therefore, 
revocation of the corporate charter of the 
United Church of God was irrelevant to deter- 
mining whether the United Church of God, Inc. 
had the right to control the property of its 
alleged local affiliate, St. Luke United Church 
of God of America. United Church of God, Inc. v. 
McLendon, 81 N.C. App. 495, 344 S.E.2d 373 
(1986). 

A communion service of a church is not 
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liable to seizure and sale under an execu- 
tion by a pastor for salary due him. Lord vy. 
Hardie, 82 N.C. 241 (1880). 

An individual member of a religious so- 
ciety has an equitable interest in the prop- 
erty held by the society. Nash v. Sutton, 117 
N.C, 231,23 S.E. 178 (1895). 

Trusts for Special Purposes. — There is 
nothing in this section which precludes trust- 
ees of a certain North Carolina church from 
accepting trusts for special purposes; and, even 
if there were, a trust for a special purpose 
would not fail because they were named as 
trustees, but equity would appoint other trust- 
ees to administer it in application of the maxim 
that a trust will not be allowed to fail for lack of 
a trustee. King v. Richardson, 46 F. Supp. 510 
(M.D.N.C. 1942), aff'd in part and rev'd in part, 
136 F.2d 849 (4th Cir. 1943). 

The trustees of a church are merely 
agents and have no property interest as 
against the governing body of the church. 
North Carolina Christian Conference v. Allen, 
156 N.C.\524, 72 S.E. 617 (1911). 

Congregation taking possession of a 
church cannot contest validity of a mort- 
gage given by the trustees for the purchase 
money on the ground that it was ultra vires. 
Rountree v. Blount, 129 N.C. 25, 39 S.E. 631 
(1901). 

Right of Trustees to Enforce Bequest. — 
Where a testator provided for building a fence 
around a certain chapel cemetery, the trustees 
of the chapel were the proper parties to require 
the executor to perform this provision. Cabe vy. 
Vanhook, 127 N.C. 424, 37 S.E. 464 (1900). 

Recovery of Property by Trustees. — The 
title to church property is vested in the trustees 
individually and they may recover at law, 
though in the writ and declaration they style 
themselves “trustees.” Walker v. Fawcett, 29 
N.C. 44 (1846). 

Title Not in Controversy in Contest Be- 
tween Trustees. — In a contest between two 
committees, each claiming to be the rightful 
board of trustees to hold the same title in trust 
for the same beneficial owner, the title did not 
come into controversy. Thornton v. Harris, 140 
N.C. 498, 53 S.E. 341 (1906). 

Right of Original Trustees to Sue 
Though Not Legally Appointed. — Where a 
conveyance was made to three persons for a 
certain tract of land as trustees for a church, a 
suit of trespass could be brought by them 
against the wrongdoers, even though they 
could not be appointed trustees according to 
law. Walker v. Fawcett, 29 N.C. 44 (1846). 

It is only when a suit is brought by persons 
who claim as “successors” that a question arises 
as to whether the original bargainees were duly 
chosen the trustees of a religious congregation, 
and whether the persons suing were also duly 
chosen trustees, so as to give them legally the 
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character of “successors” to the former, and 
thereby vest in them the title to the property 
which is necessary to support an action. Walker 
v. Fawcett, 29 N.C. 44 (1846). 

Trustees Not Entitled to Recover for 
Physical Suffering of Pastor, His Family 
or Congregation. — In a suit by the trustees 
of a church against a railroad company for the 
improper use of its terminal or depot at or near 
the manse of the church, no recovery could be 
had for any physical suffering upon the part of 
their pastor, his family, or the individuals com- 
posing the congregation. Taylor v. Seaboard Air 
Line Ry., 145 N.C. 400, 59 S.E. 129 (1907). 

Liability of Trustees for Material Or- 
dered for Church. — The trustees of a church 
would be liable for material ordered by one of 
their number and used in building the church, 
even though the order was not authorized. Tull 
v. Trustees of M.E. Church, 75 N.C. 424 (1876). 

The building committee of a church is 
not liable for injuries received by a work- 
man. Wilson v. Clark, 110 N.C. 364, 14 S.E. 962 
C1392) 

Member of Quasi Corporation Is En- 
gaged in Joint Enterprise. — One of the 
material differences between a church or de- 
nomination, religious society or congregation (a 
quasi corporation) in North Carolina and a real 
corporation organized or existing pursuant to 
statutory law is that a member of such a quasi 
corporation is engaged in a joint enterprise and 
may not recover damages sustained through 
the tortious conduct of another member thereof 
from the quasi corporation. Goard v. Branscom, 
15 N.C. App. 34, 189 S.E.2d 667, cert. denied, 
281 N.C. 756, 191 S.E.2d 354 (1972). 

And May Not Recover for Negligence of 
Agent, Employee or Another Member. — 
This section does not authorize a member of a 
church or denomination, religious society or 
congregation (a quasi corporation) to recover of 
the quasi corporation for the negligence of an 
agent, employee or another member thereof. 
Goard v. Branscom, 15 N.C. App. 34, 189 S.E.2d 
667, cert. denied, 281 N.C. 756, 191 S.E.2d 354 
Gig72): 

Joinder of Church as Defendant Not Re- 
quired in Derivative Action Against Pas- 
tor and Other Church Officers. — Trial 
court erred in dismissing the complaint 
brought by a group of church members against 
the pastor and various church officers due to 
the church members’ failure to have named the 
church as a defendant, because the cause of 
action, which alleged civil conversion, various 
conspiracy charges, breach of the church’s con- 
stitution and by-laws as well as breach of 
fiduciary duty, was really a derivative action in 
that the church members alleged that the 
church was unincorporated and, therefore, the 
church members were really suing on behalf of 
the church; the dispute arose from alleged 
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685, 2004 N.C. App. LEXIS 2335 (2004). 
Applied in Pressly v. Walker, 238 N.C. 732, 
185.H.2d 920 (1953). 
Cited in Bridges v. Pleasants, 39 N.C. 26 
(1845). 


missing church funds and the allegation that 
the church officers were permitting the pastor 
to remain at the church and receive his salary 
against the majority vote of the congregation. 
Bridges v. Oates, — N.C. App. —, 605 S.E.2d 


§ 61-3. Title to lands vested in trustees, or in societies. 


All glebes, lands and tenements, heretofore purchased, given, or devised for 
the support of any particular ministry, or mode of worship, and all churches 
and other houses built for the purpose of public worship, and all lands and 
donations of any kind of property or estate that have been or may be given, 
granted or devised to any church or religious denomination, religious society or 
congregation within the State for their respective use, shall be and remain 
forever to the use and occupancy of that church or denomination, society or 
congregation for which the glebes, lands, tenements, property and estate were 
so purchased, given, granted or devised, or for which such churches, chapels or 
other houses of public worship were built; and the estate therein shall be 
deemed and held to be absolutely vested, as between the parties thereto, in the 
trustees respectively of such churches, denominations, societies and congrega- 
tions, for their several use, according to the intent expressed in the convey- 
ance, gift, grant or will; and in case there shall be no trustees, then in such 
churches, denominations, societies and congregations, respectively, according 
to such intent/(1776) c. 107; 1796x457 sr4> RG. c. 97s 12 Codess 866s: 
Rev., 8s. 2672; C:S., s. 3570.) 


CASE NOTES 


This section applies only to religious 
societies and not to educational institutions. 
Allen v. Baskerville, 123 N.C. 126, 31 S.E. 383 
(1898). 

Words “shall be and remain forever to 
the use and occupancy of that church ...” 
do not create an exemption for church prop- 
erty from execution. These words have to be 
considered in the context of the time they were 
written and of wordage required by ancient 
English law and custom to create a fee simple 
estate. Floyd S. Pike Elec. Contractor v. Good- 
will Missionary Baptist Church, 25 N.C. App. 
563, 214 S.E.2d 276 (1975). 

Sale of Property Under Execution. — 
There being no provision in the State Constitu- 
tion exempting church property from execution, 
unless exempted by statute, this property is 
subject to sale under execution. Floyd S. Pike 
Elec. Contractor v. Goodwill Missionary Baptist 
Church, «25 NeC. tApp56339214 (7. 2d2276 
(1975); 

Title by Adverse Possession. — A church 
holding real property for a hundred years, and 
using it for religious purposes, acquires a fee 
simple title by adverse possession, independent 
of the validity of its deed. Gold v. Cozart, 173 
NiCs612, 9255.2 600 (1917): 

A bequest for a religious charity must be 
to some definite purpose, and to some body 
or association of persons having a legal exist- 
ence and with capacity to take. There is no 


provision for donations to be employed in any 
general system of diffusing the knowledge of 
Christianity throughout the earth. Bridges v. 
Pleasants, 39 N.C. 26 (1845). 

Bequest to Build Church Where Amount 
Insufficient. — A provision in a will that a 
church is to be built from certain funds will not 
fail because there is not a sufficient amount of 
the funds to build a church as large as directed 
by the testator. Paine v. Forney, 128 N.C. 237, 
38 S.E. 885 (1901). 

Specific Trust Must Be Imperative. — A 
specific trust will not be superimposed upon a 
title conveyed to a religious congregation, au- 
thorizing the courts to interfere and control the 
management and disposition of the property, 
unless this is the clear intent of the grantor 
expressed in language which should be con- 
strued as imperative. Hayes v. Franklin, 141 
N.C. 599, 54 S.E. 432 (1906). 

No Trust Created. — The recital in a deed 
conveying land to the vestry and wardens of a 
church that it was made “for the purpose of 
aiding in the establishment of a Home for 
Indigent Widows or Orphans, or in the promo- 
tion of any other charitable or religious objects 
to which the property may be appropriated” 
created no trust, and the grantee could convey 
a perfect title. St. James v. Bagley, 138 N.C. 
384, 50 S.E. 841 (1905). 

Trustees May Hold Property as Against 
Majority of Members. — Where land is con- 
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veyed to the officers and trustees of the nonde- 
nominational religious organization for the 
purposes of the organization, its officers and 
trustees have title to the property in trust and 
are entitled to hold it for the use and occupancy 
of the organization as against members of the 
organization, even though they are in the large 
majority, who seek possession of the property 
for use and occupancy by a denominational 
church. Wheeless v. Barrett, 229 N.C. 282, 49 
S.E.2d 629 (1948). 

Rights of Majority of Congregation 
Withdrawing from Denomination. — A con- 
veyance of land to trustees for the erection of a 
church to belong to a denomination gave the 
title in trust for the use of the denomination; 
therefore, members of the congregation of the 
church so erected who withdrew affiliation from 
the denomination, even though they were a 
majority of the congregation, were not entitled 
to the control and use of the property as against 
the denomination, irrespective of whether the 
particular church was congregational or con- 
nectional. Western N. Carolina Conference v. 
Tally, 229 N.C. 1, 47 S.E.2d 467 (1948). 

Effect of Denomination’s Failure to Act 
at Time of Violation. — Court found that 
local church, which was connectionally related 
to denomination yet congregational as to prop- 
erty, could keep property because it would be 
inequitable, if not unconstitutional, for a North 
Carolina court to enforce the denomination’s 
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“Discipline,” essentially property rules, against 
the local church when the denomination made 
no effort to enforce it at the time of the alleged 
violations. Fire Baptized Holiness Church of 
God of Ams., Inc. v. McSwain, 134 N.C. App. 
676, 518 S.E.2d 558 (1999). 

Where a diocese receiving a devise of 
land was afterwards divided into two dio- 
ceses, the land became the property of both and 
not that of the diocese in which the land hap- 
pened to be and in which the testator resided. 
Trustees of Diocese of E. Carolina v. Trustees of 
Diocese of N. Carolina, 102 N.C. 442,9 S.E. 310 
(1889). 

As to the rights of an individual member 
of a congregation under the congrega- 
tional system, see North Carolina Christian 
Conference v. Allen, 156 N.C. 524, 72 S.E. 617 
(1971). 

For discussion of the connectional sys- 
tem, see Simmons v. Allison, 118 N.C. 763, 24 
S.E. 716, rehearing dismissed, 118 N.C. 761, 24 
S.E. 740 (1896); Tilley v. Ellis, 119 N.C. 233, 26 
S.E. 29 (1896); State ex rel. Kerr v. Hicks, 154 
N.C. 265, 70 S.E. 468 (1911); Gold v. Cozart, 173 
N.C. 612, 92 S.E. 600 (1917). 

Applied in Pressly v. Walker, 238 N.C. 732, 
78 S.E.2d 920 (1953). 

Cited in YWCA v. Morgan, 281 N.C. 485, 189 
S.E.2d 169 (1972); African Methodist Episcopal 
Zion Church v. Union Chapel A.M.E. Zion 
Church, 64 N.C. App. 391, 308 S.E.2d 73 (1983). 


§ 61-4. Trustees may convey property. 


The trustees of any religious body may mortgage or sell and convey in fee 
simple any land owned by such body, when directed so to do by such church, 
congregation, society or denomination, or its committee, board or body having 
charge of its finances, and all such conveyances so made or heretofore made, or 
hereafter to be made, shall be effective to pass the land in fee simple to the 
purchaser or to the mortgagee for the purposes in such conveyances or 


mortgage expressed; and they may sell or mortgage its 


personal property. 


(1855, c. 384; 1889, c. 484; Rev., s. 2673; C.S., s. 3571.) 


CASE NOTES 


Sale to Promote Testator’s Purpose. — 
Where a testator devised lands to the trustees 
of a certain church, “to be held by them as a 
rectory or residence for the ministers of said 
church; that the same shall not be disposed of, 
sold, or used in any other way or for any other 
purpose than the one designated,” the trustees 
could sell the property if the purpose declared 
would be promoted thereby, or the court could 
order a sale under its general equity power. 
Grace Church v. Ange, 161 N.C. 314, 77 S.E. 
woo (1912). 

Lease of Part of Property. — Where land 
was conveyed to a church for the purpose of 


maintaining a church for worship, the court 
would not restrain the officers of the church 
from leasing a small portion of the lot for 
erecting a store. Hayes v. Franklin, 141 N.C. 
599, 54 S.E. 432 (1906). 

Applied in Immanuel Baptist Tabernacle 
Church of Apostolic Faith v. Southern Emman- 
uel Tabernacle Church, 27 N.C. App. 127, 218 
Did 22381( 1975) 

Cited in Bond v. Town of Tarboro, 217 N.C. 
289, 7 S.E.2d 617, 127 A.L.R. 695 (1940); Floyd 
S. Pike Elec. Contractor v. Goodwill Missionary 
Baptist Church, 25 N.C. App. 563, 214 S.E.2d 
21G 1G T OS). 
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§ 61-5. Authority of bishops, ministers, etc., to acquire, 
hold and transfer property; prior transfers 
validated. 


Whenever the laws, rules, or ecclesiastic polity of any church or religious 
sect, society or denomination, commits to its duly elected or appointed bishop, 
minister or other ecclesiastical officer, authority to administer its affairs, such 
duly elected or appointed bishop, minister or other ecclesiastical officer shall 
have power to acquire by gift, purchase or otherwise, and to hold, improve, 
mortgage, sell and convey the property, real or personal, of any such church or 
religious sect, society or denomination, for the purposes, in the manner and 
otherwise as authorized and permitted by its laws, rules or ecclesiastic polity; 
and in the event of the transfer, removal, resignation or death of any such 
bishop, minister or other ecclesiastical officer, the title and all rights with 
respect to any such property shall pass to and become vested in his duly elected 
or appointed successor immediately upon appointment or election, and pend- 
ing appointment or election of such successor, such title and rights shall be 
vested in such person or persons as shall be designated by the laws, rules or 
ecclesiastic polity of such church or religious sect, society or denomination. 

All deeds, deeds of trust, mortgages, wills or other instruments made prior 
to March 24, 1939, to or by a duly elected or appointed bishop, minister or other 
ecclesiastical officer, who, at the time of the making of any such deed, deed of 
trust, mortgage, will or other instrument, or thereafter, had authority to 
administer the affairs of any church, religious sect, society or denomination 
under its laws, rules or ecclesiastic polity, transferring property, real or 
personal, of any such church or religious sect, society or denomination, are 
hereby ratified and declared valid; and all transfers of title and rights with 
respect to property, prior to March 24, 1939, from a predecessor bishop, 
minister or other ecclesiastical officer who has resigned or died, or has been 
transferred or removed, to his duly elected or appointed successor, by the laws, 
rules or ecclesiastic polity of any such church, or religious sect, society or 
denomination, either by written instruments or solely by virtue of the election 
or appointment of such successor, are also hereby ratified and declared valid. 

This section shall not affect vested rights, or repeal any of the provisions of 
G5 66121 t0n61-4omorG.5.5072, lato, 36-255 GL 03 0n cual aie} 


Editor’s Note. — G.S. 36-21 to 36-23, re- by Session Laws 1977, c. 502. See now G.S. 
ferred to in the last paragraph, were repealed 36A-49 to 36A-51. 


§ 61-6. House on vacant land vests title. 


All houses and edifices erected for public religious worship on vacant lands, 
or on lands of the State not for other purposes intended or appropriated, 
together with two acres adjoining the same, shall hereafter be held and kept 
sacred for divine worship, to and for the use of the society by which the same 
was originally established. (1778, c. 132, s. 6; R.C., c. 97, s. 2; Code, s. 3666; 
Rev.) 26/4: Cbs semo5 G2.) 


CASE NOTES 


Purpose of Section. — This section was App. 563, 214 S.E.2d 276 (1975). 
enacted in 1778 for purpose of covering those Sale of Property Under Execution. — 
cases where church houses had been built on There being no provision in the State Constitu- 
unused or unappropriated land to which no one __ tion exempting church property from execution, 
had title. Floyd S. Pike Elec. Contractor v. unless exempted by statute, this property is 
Goodwill Missionary Baptist Church, 25 N.C. subject to sale under execution. Floyd S. Pike 
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Elec. Contractor v. Goodwill Missionary Baptist 
Church, 25 N.C. App. 563, 214 S.E.2d 276 
(1975). 


§ 61-7. Governing body of assembly authorized to adopt 
traffic regulations. 


(a) The governing body of any religious organization or assembly may by 
appropriate resolution establish rules and regulations with respect to the use 
of the streets, roads, alleys, driveways, and parking lots on the grounds or 
premises owned or under the exclusive control of such organization, and it 
shall be unlawful for any person to park a motor vehicle or other vehicle on the 
streets, roads or on the premises of a religious assembly where parking has 
been prohibited by the religious assembly by the erection of “No Parking” signs 
at each space on the street, road or on the premises where parking is 
prohibited. Each space in which parking is prohibited shall be clearly desig- 
nated as such by a sign no smaller than 24 inches by 24 inches. All rules and 
regulations adopted pursuant to the authority of this section shall be recorded 
in the proceedings of said governing body and copies thereof shall be filed in 
the office of the Secretary of State of North Carolina. 

(b) It shall be unlawful for any person to park a motor vehicle or other 
vehicle in a parking space on the streets, roads, or premises of a religious 
assembly where the parking space has been designated by the religious 
assembly as being limited to a named individual or to a person holding a 
named position with the assembly; provided, that such private parking space 
or private parking lot be clearly designated as such by a sign no smaller than 
24 inches by 24 inches prominently displayed at the entrance to the parking 
lot, if within a parking lot, and provided further that the private parking 
spaces within the lot or the private parking spaces on the streets, roads or on 
the premises of the religious assembly be clearly marked by signs setting forth 
the name of each individual for whom the space is reserved or the name of the 
position held with the assembly for which space is reserved. 

(c) It shall be unlawful for any person to park a motor vehicle or other 
vehicle on the streets or roads of a religious assembly, except where parking is 
expressly designated, so as to interfere with, or obstruct the free flow of 
vehicular traffic on the streets or roads within the assembly grounds. 

(d) It shall be unlawful for any person to park a motor vehicle or other 
vehicle at the entrance to any driveway on the grounds of a religious assembly 
so as to block the driveway. 

(e) Any vehicle parked in violation of subsections (a), (b), (c), or (d) may be 
removed by the assembly, or its agents, or its employees to a place of storage 
and the registered owner of such motor vehicle shall become liable for removal 
and storage charges. Any person who removes a vehicle pursuant to subsec- 
tions (a), (b), (c), or (d) shall not be held liable for damages for the removal of 
the vehicle to the owner, lienholder or other person legally entitled to the 
possession of the vehicle removed; however, any person who intentionally or 
negligently damages a vehicle in the removal of such vehicle, or intentionally 
or negligently inflicts injury upon any person in the removal of such vehicle, 
may be held liable for damages. 

(f) A “religious assembly” is defined as being a corporation or association 
formed for the purpose of providing a resort community for religious and 
recreational purposes and where the streets and roads are solely maintained 
by the religious assembly without governmental funds. (1977, c. 398, s. 1; 1989, 
c. 644, s. 3.) 
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Chapter 62. 
Public Utilities. 


Article 1. 


General Provisions. 


Sec. 

62-1. Short title. 

62-2. Declaration of policy. 
62-3. Definitions. 

62-4. Applicability of Chapter. 
62-5 through 62-9. [Reserved.] 


Article 2. 
Organization of Utilities Commission. 


62-10. Number; appointment; terms; qualifica- 
tions; chairman; vacancies; com- 
pensation; other employment pro- 
hibited. 


62-11. Oath of office. 

62-12. Organization of Commission; adoption 
of rules and regulations therefor. 

62-13. Chairman to direct Commission. 

62-14. Commission staff; structure and func- 
tion. 

62-15. Office of executive director; public staff, 
structure and function. 

62-16. [Repealed.] 

62-17. Annual reports; monthly or quarterly 
release of certain information; 
publication of procedural orders 
and decisions. 

62-18. Records of receipts and disbursements: 
payment into treasury. 

62-19. Public record of proceedings; chief clerk; 
seal. 

62-20. Participation by Attorney General in 
Commission proceedings. 

62-21. [Repealed.] 

62-22. Utilities Commission and Department 
of Revenue to coordinate facilities 
for rate making and taxation pur- 
poses. 

62-23. Commission as an administrative board 
or agency. 


62-24 through 62-29. [Reserved.] 
Article 3. 


Powers and Duties of Utilities 
Commission. 


62-30. 
62-31. 


General powers of Commission. 

Power to make and enforce rules and 
regulations for public utilities. 

Supervisory powers; rates and service. 

Commission to keep informed as to util- 
ities. 

To investigate companies under its con- 
trol; visitation and inspection. 

System of accounts. 


62-32. 
62-33. 


62-34. 


62-35. 


Sec. 

62-36. Reports by utilities; canceling certifi- 
cates for failure to file. 

62-36A. Natural gas planning. 

62-36B. Regulation of natural gas service 


agreements. 

62-37. Investigations. 

62-38. Power to regulate public utilities in mu- 
nicipalities. 

62-39. To regulate crossings of telephone, tele- 
graph, electric power lines and 
pipelines and rights-of-way of rail- 
roads and other utilities by an- 
other utility. 

62-40. To hear and determine controversies 
submitted. 

62-41. To investigate accidents involving pub- 
hie utilities; to promote general 
safety program. 

62-42. Compelling efficient service, extensions 
of services and facilities, additions 
and improvements. 

62-43. Fixing standards, classifications, etc.; 
testing service. 

62-44. Commission may require continuous 
telephone lines. 

62-45. Determination of cost and value of util- 
ity property. 

62-46. Water gauging stations. 

62-47. Reports from municipalities operating 
own utilities. 

62-48. Appearance before courts and agencies. 

62-49. Publication of utilities laws. 

62-50. Safety standards for gas pipeline facili- 
ties. 

62-51. To inspect books and records of corpora- 
tions affiliated with public utili- 
ties. 

62-52. Interruption of service. 

62-53. Electric membership corporation sub- 
sidiaries. 

62-54. Notification of opportunity to object to 


telephone solicitation. 
62-55 through 62-59. [Reserved.] 


Article 4. 
Procedure before the Commission. 


62-60. Commission acting in judicial capacity; 
administering oaths and hearing 
evidence; decisions; quorum. 

62-60.1. Commission to sit in panels of three. 

62-61. Witnesses; production of papers; con- 

tempt. 

Issuance and service of subpoenas. 

Service of process and notices. 

Bonds. 

Rules of evidence; judicial notice. 


62-62. 
62-63. 
62-64. 
62-65. 
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Sec. 

62-66. Depositions. 

62-67. [Repealed.] 

62-68. Use of affidavits. 

62-69. Stipulations and agreements; pre- 
hearing conference. 

62-70. Ex parte communications. 

62-71. Hearings to be public; record of proceed- 
Ings. 

62-72. Commission may make rules of practice 
and procedure. 

62-73. Complaints against public utilities. 

62-74. Complaints by public utilities. 

62-75. Burden of proof. 

62-76. Hearings by Commission, panel of three 
commissioners, single commis- 
sioner, or examiner. 

62-77. Recommended decision of panel of three 
commissioners, single commis- 
sloner or examiner. 

62-78. Proposed findings, briefs, exceptions, or- 
ders, expediting cases, and other 
procedure. 

62-79. Final orders and decisions; findings; 
service; compliance. 

62-80. Powers of Commission to rescind, alter 
or amend prior order or decision. 

62-81. Special procedure in hearing and decid- 
ing rate cases. 

62-82. Special procedure on application for cer- 


tificate for generating facility; ap- 
peal from award order. 
62-83 through 62-89. [Reserved]. 


Article 5. 
Review and Enforcement of Orders. 
62-90. Right of appeal; filing of exceptions. 
62-91. Appeal docketed; title on appeal; prior- 
ities on appeal. 

62-92. Parties on appeal. 

62-93. No evidence admitted on appeal; remis- 
sion for further evidence. 

62-94. Record on appeal; extent of review. 

62-95. Relief pending review on appeal. 

62-96. Appeal to Supreme Court. 

62-97. Judgment on appeal enforced by man- 
damus. 

62-98. Peremptory mandamus to enforce order, 
when no appeal. 

62-99. [Repealed.| 

Article 5A. 


Siting of Transmission Lines. 


62-100. Definitions. 


62-101. Certificate to construct transmission 
line. 

62-102. Application for certificate. 

62-103. Parties. 

62-104. Hearings. 

62-105. Burden of proof; decision. 


62-106. Effect of local ordinances. 


Sec. 
62-107. Rules. 
62-108, 62-109. [Reserved.] 


Article 6. 
The Utility Franchise. 


62-110. Certificate of convenience and neces- 
sity. 

62-110.1. Certificate for construction of gener- 
ating facility; analysis of long- 
range needs for expansion of facil- 
ities. 

62-110.2. Electric service areas outside of mu- 
nicipalities. 

62-110.3. Bond required for water and sewer 
companies. 

62-110.4. Alternative operator services. 

62-110.5. Commission may exempt certain 
nonprofit and consumer-owned 
water or sewer utilities. 

62-111. Transfers of franchises; mergers, con- 
solidations and combinations of 
public utilities. 

Effective date, suspension and revoca- 
tion of franchises; dormant motor 
carrier franchises. 

Terms and conditions of franchises. 

[Repealed.] 

Issuance of partnership franchises. 

Issuance of temporary or emergency 
authority. 

Same or similar names prohibited. 

Abandonment and reduction of service. 


62-112. 


62-113. 
62-114. 
62-115. 
62-116. 


62-117. 
62-118. 


Article 6A. 


Radio Common Carriers. 


62-119 through 62-125. [Repealed.| 
62-126 through 62-129. [Reserved.] 


Article 7. 
Rates of Public Utilities. 


62-130. Commission to make rates for public 
utilities. 

62-131. Rates must be just and reasonable; 
service efficient. 

62-132. Rates established under this Chapter 
deemed just and reasonable; rem- 
edy for collection of unjust or un- 
reasonable rates. 

62-133. How rates fixed. 

62-133.1. Small water and sewer utility rates. 

62-133.2. Fuel charge adjustments for electric 
utilities. 

62-133.3. [Repealed.] 

62-133.4. Gas cost adjustment for natural gas 
local distribution companies. 

62-133.5. Alternative regulation, tariffing, and 
deregulation of telecommunica- 
tions utilities. 
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Sec. 

62-133.6. Environmental compliance costs re- 

covery. 

62-134. Change of rates; notice; suspension 
and investigation. 

Temporary rates under bond. 

Investigation of existing rates; chang- 
ing unreasonable rates; certain re- 
funds to be distributed to custom- 
ers. 

Scope of rate case. 

Utilities to file rates, service regula- 
tions and service contracts with 
Commission; publication; certain 
telephone service prohibited. 

Rates varying from schedule prohib- 
ited; refunding overcharge; pen- 
alty. 

Discrimination prohibited. 

Long and short hauls. 

Contracts as to rates. 

Schedule of rates to be evidence. 

Free transportation. 

Rates between points connected by 
more than one route. 

Rates and service of motor common 
carriers of property. 

62-146.1. Rates and service of bus companies. 

62-147. [Repealed.] 

62-148. Rates on leased or controlled utility. 

62-149. Unused tickets to be redeemed. 

62-150. Ticket may be refused intoxicated per- 
son; penalty for prohibited entry. 

Passenger refusing to pay fare or vio- 
lating rules may be ejected. 

62-152. [Repealed.] 

62-152.1. Uniform rates; joint rate agreements 

among carriers. 

62-152.2. Standard transportation practices. 

62-153. Contracts of public utilities with cer- 
tain companies and for services. 

Surplus power rates. 

Electric power rates to promote conser- 
vation. 

Power sales by small power producers 
to public utilities. 

Telecommunications relay service. 

Natural gas expansion. 

Additional funding for natural gas ex- 
pansion. 

62-159.1 through 62-159.5. [Reserved.] 


Article 8. 


Securities Regulation. 


62-135. 
62-136. 


62-137. 
62-138. 


62-139. 


62-140. 
62-141. 
62-142. 
62-143. 
62-144. 
62-145. 


62-146. 


62-151. 


62-154. 
62-155. 


62-156. 


62-157. 
62-158. 
62-159. 


62-160. Permission to pledge assets. 

62-161. Assumption of certain liabilities and 
obligations to be approved by 
Commission; refinancing of public 
utility securities. 

62-162. Commission may approve in whole or 
in part or refuse approval. 

62-163. Contents of application for permission. 


Sec. 

62-164. Applications to receive immediate at- 
tention; continuances. 

Notifying Commission as to disposi- 
tion of securities. 

No guarantee on part of State. 

Article not applicable to note issues 
and renewals; notice to Commis- 
sion. 

Not applicable to debentures of court 
receivers. 

Periodical or special reports. 

Failure to obtain approval not to inval- 
idate securities or obligations; 
noncompliance with Article, etc. 

62-171. Commission may act jointly with 

agency of another state where 
public utility operates. 

62-172 through 62-179. [Reserved.] 


Article 9. 


Acquisition and Condemnation of 
Property. 


62-165. 


62-166. 
62-167. 


62-168. 


62-169. 
62-170. 


62-180. Use of railroads and public highways. 

62-181. Electric and hydroelectric power com- 
panies may appropriate high- 
ways; conditions. 

62-182. Acquisition of right-of-way by contract. 

62-182.1. Access to dedicated public right-of- 
Way. 

Grant of eminent domain. 

Dwelling house of owner, etc., may be 
taken under certain cases. 

Exercise of right of eminent domain: 
parties’ interests only taken; no 
survey required. 

[Repealed.] 

Proceedings as under eminent domain. 

[Repealed.] 

Powers granted corporations under 
Chapter exercisable by persons, 
firms or copartnerships. 

Right of eminent domain conferred 
upon pipeline companies; other 
rights. 

Flume companies exercising right of 
eminent domain become common 
carriers. 

62-192. [Repealed.] 

62-193 through 62-199. [Reserved.] 


Article 10. 


Transportation in General. 


62-183. 
62-184. 


62-185. 


62-186. 
62-187. 
62-188. 
62-189. 


62-190. 


62-191. 


62-200. Duty to transport household goods 
within a reasonable time. 

62-201. Freight charges to be at legal rates; 
penalty for failure to deliver to 
consignee on tender of same. 

62-202. Baggage and freight to be carefully 
handled. 


115 


CH. 62. PUBLIC UTILITIES 


Sec. 

62-203. Claims for loss or damage to goods; 
filing and adjustment. 

Notice of claims, statute of limitations 
for loss, damage or injury to prop- 
erty. 

Joinder of causes of action. 

Carrier’s right against prior carrier. 

[Repealed.] 

Common carriers to settle promptly for 
cash-on-delivery shipments; pen- 
alty. 

Sale of unclaimed baggage or house- 
hold goods; notice; sale of rejected 
property; escheat. 

Discrimination between 
lines. 

[Repealed.] 

Indemnity agreements in motor car- 
rier transportation contracts. 

62-213 through 62-219. [Reserved.| 


Article 11. 


Railroads. 


62-220. [Recodified.] 

62-221, 62-222. [Repealed.] 

62-223 through 62-226. [Recodified.] 
62-227 through 62-235. [Repealed.| 
62-236, 62-237. [Recodified.] 
62-238, 62-239. [Repealed.| 

62-240. [Recodified.] 

62-241 through 62-247. [Repealed.| 
62-248 through 62-258. [Reserved.]| 


Article 12. 


Motor Carriers. 


62-204. 


62-205. 
62-206. 
62-207. 
62-208. 


62-209. 


62-210. connecting 
62-211. 
62-212. 


62-259. Additional declaration of policy for mo- 
tor carriers. 

62-259.1. Specific declaration of policy for bus 
companies. 

62-260. Exemptions from regulations. 

62-261. Additional powers and duties of Com- 
mission applicable to motor vehi- 
cles. 

62-262. Applications and hearings other than 
for bus companies. 

62-262.1. Certificates of authority for passen- 
ger operations by bus companies. 

62-262.2. Discontinuance or reduction in ser- 

vice. 

Application for broker’s license. 

[Repealed.] 

Emergency operating authority. 

[Repealed.] 

Deviation from regular route opera- 

tions. 

Security for protection of public; liabil- 

ity insurance. 

Accounts, records and reports. 

Orders, notices, and service of process. 


62-263. 
62-264. 
62-265. 
62-266. 
62-267. 


62-268. 


62-269. 
62-270. 


Sec. 

62-271. Collection of rates and charges of mo- 
tor carriers of household goods. 

Allowance to shippers for transporta- 
tion services. 

Embezzlement of C.O.D. shipments. 

Evidence; joinder of surety. 

[Repealed.] 

Construction of Article. 

[Repealed. | 

Revocation of license plates by Utili- 
ties Commission. 

Injunction for unlawful operations. 

62-280. [Reserved.| 

62-281. [Repealed.] 

62-282 through 62-289. |Reserved.] 


Article 12A. 


Human Service Transportation. 


62-289.1. Short title. 

62-289.2. Purpose. 

62-289.3. Definitions. 

62-289.4. Classification of transportation. 
62-289.5. Inapplicable laws and regulations. 
62-289.6. Insurance for volunteers. 
62-289.7. Municipal licenses and taxes. 


Article 13. 


Reorganization of Public Utilities. 


62-272. 


62-273. 
62-274. 
62-275. 
62-276. 
62-277. 
62-278. 


62-279. 


62-290. Corporations whose property and fran- 
chises sold under order of court or 
execution. 

62-291. New owners to meet and organize; 
special rule for railroads. 

62-292. Certificate to be filed with Secretary of 
State. 

62-293. Effect on hens and other rights. 

62-294 through 62-299. [Reserved.] 


Article 14. 
Fees and Charges. 


62-300. Particular fees and charges fixed; pay- 
ment. 

62-301. [Repealed.| 

62-302. Regulatory fee. 

62-303 through 62-309. [Reserved.] 


Article 15. 


Penalties and Actions. 


62-310. Public utility violating any provision of 
Chapter, rules or orders; penalty; 
enforcement by injunction. 

Willful acts of employees deemed those 
of public utility. 

Actions to recover penalties. 

Refusal to permit Commission to in- 
spect records made misdemeanor. 


Violating rules, with injury to others. 


62-311. 


62-312. 
62-313. 


62-314. 
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Sec. 

62-315. Failure to make report: obstructing 
Commission. 

Disclosure of information by employee 
of Commission unlawful. 

Remedies for injuries cumulative. 

Allowing or accepting rebates a misde- 
meanor. 

Riding on train unlawfully; venue. 

[Repealed. | 

Penalty for nondelivery of intrastate 
telegraph message. 

Unauthorized manufacture or sale of 
switch-lock keys a misdemeanor. 

Willful injury to property of public util- 
ity a misdemeanor. 


62-316. 


62-317. 
62-318. 


62-319. 
62-320. 
62-321. 
62-322. 


62-323. 
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Sec. 

62-324. Disclosure of information as to ship- 
ments unlawful. 

Unlawful motor carrier operations. 

Furnishing false information to the 
Commission; withholding infor- 
mation from the Commission. 

Gifts to members of Commission, Com- 
mission employees, or public staff. 

Unauthorized use of Citizens Band 
equipment. 

62-329 through 62-332. [Reserved.] 


Article 16. 
Security Provisions. 


62-325. 
62-326. 


62-327. 


62-328. 


62-333. Screening employment applications. 


ARTICLE 1. 


General Provisions. 


§ 62-1. Short title. 


This Chapter shall be known and ma 


Ph9Ga. cwl165o8: 1°) 


Editor’s Note. — Session Laws L9G3 ec. 
1165, amended, revised and rewrote Chapters 
56, 60, and 62 of the General Statutes and 
recodified them as Chapter 62 and Chapter 
7T4A, 

Chapter 74A was repealed by Session Laws 
1991 (Regular Session, 1992), c. 1043, s. 8, 
effective July 25, 1992. For present provisions 
pertaining to the subject matter of repealed 
Chapter 74A, see Chapter 74E. 

Session Laws 1997-40, ss. 1 through 4, as 
amended by Session Laws 1999-122, s. 1, Ses- 
sion Laws 2000-53, s. 1, and Session Laws 
2000-181, s. 2.1, provide in part that the Study 
Commission on the Future of Electric Service in 
North Carolina is created and the Commission 
shall consist of 30 voting members. The Presi- 
dent Pro Tempore of the Senate and the 
Speaker of the House of Representatives shall 
each designate a cochair from the General 
Assembly membership serving on the Commis- 
sion. The Commission shall examine the COSE. 
adequacy, availability, and pricing of electric 
rates and service in North Carolina to deter- 
mine whether legislation is necessary to assure 
an adequate and reliable source of electricity 
and economical, fair, and equitable rates for all 
consumers of electricity in North Carolina. The 
Commission shall gather data and other infor- 
mation as may be necessary to accomplish the 
purposes of the Commission, and shall seek 
input and advice from the Attorney General, 
the North Carolina Utilities Commission, and 
the Public Staff of the Utilities Commission and 


y be cited as the Public Utilities Act. 


shall also obtain guidance by reviewing electric 
utility restructuring experiments conducted in 
other states. The Commission, while in the 
discharge of official duties, may exercise all the 
powers provided under the provisions of G.S. 
120-19 through G.S. 120-19.4, including the 
power to request all officers, agents, agencies, 
and departments of the State to provide any 
information, data, or documents within their 
possession, ascertainable from their records, or 
otherwise available to them, and the power to 
subpoena witnesses. The Commission shall 
make a report to the 1998 Regular Session of 
the 1997 General Assembly, which may contain 
recommendations, and shall report the results 
of its study and its recommendations to the 
1999 General Assembly. The Commission is to 
report periodically thereafter and is to termi- 
nate June 30, 2006. 

Session Laws 2002-167, ss. 6(a) through (c), 
provide: “(a) The North Carolina Utilities 
Commission shall include the following addi- 
tional items in the study it is presently conduct- 
ing for the Commission on the Future of Elec- 
tronic Service in North Carolina referred to as 
‘Investigation of Green Power and Public Ben- 
efit Fund Voluntary Check-Off Programs’: 

“(1) Identification of funding mechanisms 
in addition to voluntary purchase of 
green power blocks that would stimu- 
late green power production in the 
State. 

“(2) Identification of incentives in addition 
to funding mechanisms that would 
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stimulate green power production in 
the State. 

“(3) Identification of barriers that would 
impede green power production in the 
State and strategies to address those 
barriers. 

“(4) Identification of appropriate methods 
of promoting the purchase of green 
power by the various electric customer 
groups. 

“(5) Identification of methods whereby the 
State can provide incentives and re- 
sources that would stimulate the pro- 
duction and use of green power that 
would protect water quality; promote 
water conservation and water reuse; 
protect air quality; protect public 
health, safety, welfare, and the envi- 
ronment; and provide for the safe and 
efficient disposal of animal waste in 
the State. 
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“(b) In making recommendations to address 
the additional items listed in subsection (a) of 
this section, the North Carolina Utilities Com- 
mission shall consider the impact of its recom- 
mendations on residential, commercial, and in- 
dustrial consumers of electricity in the State. 

“(c) The North Carolina Utilities Commis- 
sion shall make its final report on its investiga- 
tion of green power and public benefit fund 
voluntary check-off programs, including the 
additional items set forth in subsection (a) of 
this section, to the Commission on the Future of 
Electric Service in North Carolina and the 
Environmental Review Commission not later 
than 15 March 2003. The delivery of this report 
shall not preclude either of the receiving com- 
missions from asking for additional informa- 
tion or reports on these subjects.” 

Legal Periodicals. — For case law survey 
on public utilities, see 41 N.C.L. Rev. 498 
(1963). 


CASE NOTES 


Editor’s Note. — Cases construing provt- 
sions of former Chapter 62 have been placed in 
the annotations under appropriate sections of 
Chapters 62 and 74E. 

Scope of Authority of Utilities Commis- 
sion. — The Utilities Commission, being an 
administrative agency created by statute, has 
no regulatory authority except such as is con- 
ferred upon it by this Chapter, and the Com- 
mission may not, by its order, require or autho- 
rize a rule or practice by a public utility 
company which is forbidden by statute, or au- 
thorize such company to refuse to perform a 
duty imposed upon it by statute, unless this 
Chapter has conferred such authority upon the 
Commission. State ex rel. Utils. Comm’n v. 
National Merchandising Corp., 288 N.C. 715, 
220 S.E.2d 304 (1975). 

As to the jurisdiction of the utilities commis- 
sion to require rail carrier to open drainage 
ditches along its tracks and to keep its drainage 
ditches open, see State ex rel. Utils. Comm’n v. 
Seaboard C.L.R.R., 62 N.C. App. 631, 303 


§ 62-2. Declaration of policy. 


S.E.2d 549, cert. denied and appeal dismissed, 
309 N.C. 324, 307 S.E.2d 168 (1983). 

Findings Concerning Company Debt Ra- 
tios. — Conclusion of the Utilities Commis- 
sion’s that a natural gas company’s capital 
structure should include a short-term debt ra- 
tio of 4.02%, based on a short-term debt equal 
to stored gas inventory rather than “the daily 
average balance amount of short-term debt for 
the most recent twelve month period,” was 
supported by substantial evidence and satisfied 
requirements of this chapter. State ex rel. Util- 
ities Comm’n v. Carolina Util. Customers Ass'n, 
351 N.C2223) 52455. 2a 10" (2000); 

Applied in S & R Auto & Truck Serv., Inc. v. 
City of Charlotte, 268 N.C. 374, 150 S.E.2d 743 
(1966). 

Cited in North Carolina Utils. Comm’n v. 
United States, 253 F. Supp. 930 (E.D.N.C. 
1966); State ex rel. Utils. Comm’n v. American 
Courier Corp., 8 N.C. App. 358, 174 S.E.2d 814 
(1970) States-ex (relly Utilss “Comm iniieg 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 


(a) Upon investigation, it has been determined that the rates, services and 
operations of public utilities as defined herein, are affected with the public 
interest and that the availability of an adequate and reliable supply of electric 
power and natural gas to the people, economy and government of North 
Carolina is a matter of public policy. It is hereby declared to be the policy of the 


State of North Carolina: 


(1) To provide fair regulation of public utilities in the interest of the 


public; 


(2) To promote the inherent advantage of regulated public utilities; 
(3) To promote adequate, reliable and economical utility service to all of 
the citizens and residents of the State; 
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(3a) To assure that resources necessary to meet future growth through the 
provision of adequate, reliable utility service include use of the entire 
spectrum of demand-side options, including but not limited to conser- 
vation, load management and efficiency programs, as additional 
sources of energy supply and/or energy demand reductions. To that 
end, to require energy planning and fixing of rates in a manner to 
result in the least cost mix of generation and demand-reduction 
measures which is achievable, including consideration of appropriate 
rewards to utilities for efficiency and conservation which decrease 
utility bills; 

(4) To provide just and reasonable rates and charges for public utility 
services without unjust discrimination, undue preferences or advan- 
tages, or unfair or destructive competitive practices and consistent 
with long-term management and conservation of energy resources by 
avoiding wasteful, uneconomic and inefficient uses of energy; 

(4a) To assure that facilities necessary to meet future growth can be 
financed by the utilities operating in this State on terms which are 
reasonable and fair to both the customers and existing investors of 
such utilities; and to that end to authorize fixing of rates in such a 
manner as to result in lower costs of new facilities and lower rates 
over the operating lives of such new facilities by making provisions in 
the rate-making process for the investment of public utilities in plants 
under construction; 

(5) To encourage and promote harmony between public utilities, their 
users and the environment; 

(6) To foster the continued service of public utilities on a well-planned and 
coordinated basis that is consistent with the level of energy needed for 
the protection of public health and safety and for the promotion of the 
general welfare as expressed in the State energy policy; 

(7) To seek to adjust the rate of growth of regulated energy supply 
facilities serving the State to the policy requirements of statewide 
development; 

(8) To cooperate with other states and with the federal government in 
promoting and coordinating interstate and intrastate public utility 
service and reliability of public utility energy supply; and 

(9) To facilitate the construction of facilities in and the extension of 
natural gas service to unserved areas in order to promote the public 
welfare throughout the State and to that end to authorize the creation 
of expansion funds for natural gas local distribution companies or gas 
districts to be administered under the supervision of the North 
Carolina Utilities Commission. 

(b) To these ends, therefore, authority shall be vested in the North Carolina 
Utilities Commission to regulate public utilities generally, their rates, services 
and operations, and their expansion in relation to long-term energy conserva- 
tion and management policies and statewide development requirements, and 
in the manner and in accordance with the policies set forth in this Chapter. 
Nothing in this Chapter shall be construed to imply any extension of Utilities 
Commission regulatory jurisdiction over any industry or enterprise that is not 
subject to the regulatory jurisdiction of said Commission. 

Because of technological changes in the equipment and facilities now 
available and needed to provide telephone and telecommunications Services, 
changes in regulatory policies by the federal government, and changes result- 
ing from the court-ordered divestiture of the American Telephone and Tele- 
graph Company, competitive offerings of certain types of telephone and 
telecommunications services may be in the public interest. Consequently, 
authority shall be vested in the North Carolina Utilities Commission to allow 
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competitive offerings of local exchange, exchange access, and long distance 
services by public utilities defined in G.S. 62-3(23)a.6. and certified in accor- 
dance with the provisions of G.S. 62-110, and the Commission is further 
authorized after notice to affected parties and hearing to deregulate or to 
exempt from regulation under any or all provisions of this Chapter: (1) a service 
provided by any public utility as defined in G.S. 62-3(23)a.6. upon a finding 
that such service is competitive and that such deregulation or exemption from 
regulation is in the public interest; or (11) a public utility as defined in G:S. 
62-3(23)a.6., or a portion of the business of such public utility, upon a finding 
that the service or business of such public utility is competitive and that such 
deregulation or exemption from regulation is in the public interest. 

Notwithstanding the provisions of G.S. 62-110(b) and G.S. 62-134(h), the 
following services provided by public utilities defined in G.S. 62-3(23)a.6. are 
sufficiently competitive and shall no longer be regulated by the Commission: (1) 
intraLATA long distance service; (11) interLATA long distance service; and (iii) 
long distance operator services. A public utility providing such services shall be 
permitted, at its own election, to file and maintain tariffs for such services with 
the Commission up to and including September 1, 2003. Nothing in this 
subsection shall limit the Commission’s authority regarding certification of 
providers of such services or its authority to hear and resolve complaints 
against providers of such services alleged to have made changes to the services 
of customers or imposed charges without appropriate authorization. For 
purposes of this subsection, and notwithstanding G.S. 62-110(b), “long distance 
services” shall not include existing or future extended area service, local 
measured service, or other local calling arrangements, and any future ex- 
tended area service shall be implemented consistent with Commission rules 
governing extended area service existing as of May 1, 2003. 

The North Carolina Utilities Commission may develop regulatory policies to 
govern the provision of telecommunications services to the public which 
promote efficiency, technological innovation, economic growth, and permit 
telecommunications utilities a reasonable opportunity to compete in an emerg- 
ing competitive environment, giving due regard to consumers, stockholders, 
and maintenance of reasonably affordable local exchange service and long 
distance service. 

(b1) Broadband service provided by public utilities as defined in G.S. 
62-3(23)a.6. is sufficiently competitive and shall not be regulated by the 
Commission. 

(c) The policy and authority stated in this section shall be applicable to 
common carriers of passengers by motor vehicle and their regulation by the 
North Carolina Utilities Commission only to the extent that they are consis- 
tent with the provisions of the Bus Regulatory Reform Act of 1985. (1968, c. 
1165; sy 17 1975,°0237 (se 2.5197 7, c, 09 las, 1 1983" Res pesss 1904) scm sas 
Sy ls 1985, €. 0105's. Oo. 1987, Cr oo4 Ooo eC ees el TOO Cr omc ei a 
c. 27, s. 1; 1995 (Reg. Sess., 1996), c. 742, ss. 29-32; 1998-132, s. 18; 2003-91, s. 
1; 2005-95, s. 1) 


Editor’s Note. — See Editor’s note under Legal Periodicals. — For survey of 1976 
G.S. 62-133.5 regarding Session Laws 1995, c. case law dealing with administrative law, see 
Diese One 55 N.C.L. Rev. 898 (1977). 

Effect of Amendments. — Session Laws 
2005-95, s. 1, effective June 21, 2005, added 
subsection (b1). 
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CASE NOTES 


Rate Scheme Held Unconstitutional 
Burden on United States. — The state reg- 
ulatory scheme by which the Utilities Commis- 
sion sets rates for franchised carriers to charge 
the U.S. Army in transportation of household 
goods violates the national procurement policy 
and is an unconstitutional burden on the 
United States in the exercise of its constitu- 
tional powers. United States v. North Carolina 
Utils. Comm'n, 352 F. Supp. 274 (E.D.N.C. 
WO fee): 

Delegation of Authority to Commission 
Constitutional. — The standard of public con- 
venience and necessity and the policies of the 
State were sufficient to guide the North Caro- 
lina Utilities Commission in deciding a certifi- 
cate of public convenience and necessity case, 
and the legislature’s delegation of this author- 
ity to the Commission was not unconstitu- 
tional. State ex rel. Utils. Comm’n y. Empire 
Power Co., 112 N.C. App. 265, 435 S.E.2d 553 
(1993), cert. denied, 335 N.C. 564, 441 S.E.2d 
125 (1994). 

The expansion fund legislation is a proper 
delegation of legislative authority to an admin- 
istrative agency and is not unconstitutional. 
State ex rel. Utils. Comm’n v. Carolina Util. 
Customers Ass’n, 336 N.C. 657, 446 S.E.2d 332 
(1994). 

As an administrative agency created by the 
legislature, the Commission has not been given 
jurisdiction to determine the constitutionality 
of legislative enactments, specifically subdivi- 
sion (a)(9) of this section or G.S. 62-158. State 
ex rel. Utils. Comm’n v. Carolina Util. Custom- 
ers Ass’n, 336 N.C. 657, 446 S.E.2d 332 (1994). 

Purpose of Chapter. — The clear purpose 
of this Chapter is to confer upon the Utilities 
Commission the power and the duty to compel 
a public utility company to render adequate 
service and to fix therefor reasonable rates 
pursuant to the procedure prescribed in G.S. 
62-133. State ex rel. Utils. Comm’n v. Morgan, 
277 N.C. 255, 177 S.E.2d 405 (1970), reaf- 
firmed, 278 N.C. 235, 179 S.E.2d 419 (1971); 
State ex rel. Utils. Comm’n v. Thornburg, 314 
N.C. 509, 334 S.E.2d 772 (1985). i 

The primary purpose of this Chapter is not to 
guarantee to the stockholders of a public utility 
constant growth in the value of and in the 
dividend yield from their investment, but is to 
assure the public of adequate service at a 
reasonable charge. State ex rel. Utils. Comm’n 
v. General Tel. Co., 285 N.C. 671, 208 S.E.2d 
681 (1974). 

The provisions of this Chapter, such as G.S. 
62-133, designed to assure the utility of ade- 
quate revenues, are in the nature of corollaries 
to the basic proposition that the public is enti- 
tled to adequate service at reasonable rates and 


safeguards against administrative action 
which would violate constitutional protections 
by confiscation of the utility’s property. Without 
such assurance, the owners of capital would not 
invest it in the utility's bonds or stock and the 
utility could not provide the plant necessary for 
the rendering of adequate service. State ex rel. 
Utils. Comm’n vy. General Tel. Co., 285 N.C. 671, 
208 S.E.2d 681 (1974). 

This section declares the policy of the 
State, which it is the purpose of this Chap- 
ter to put into effect. State ex rel. Utils. 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
S.E.2d 419 (1971). 

The purpose of the Public Utilities Act is to 
put the policies enumerated in this section into 
effect. State ex rel. Utils. Comm’n v. Edmisten, 
294 N.C. 598, 242 S.E.2d 862 (1978). 

Commission to Be Guided by Public In- 
terest. — While the Utilities Commission 
seeks to establish the lowest possible rates, 
that is not the polar star by which the Commis- 
sion conducts its business; rather, the Commis- 
sion is guided by considerations of the public 
interest. State ex rel. Utils. Comm’n v. Pied- 
mont Natural Gas Co., 346 N.C. 558, 488 
S.E.2d 591 (1997). 

The entire Chapter is a single, inte- 
grated plan. State ex rel. Utils. Comm’n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). 

The status of an entity as a public utility, 
entitled to the rights conferred by statute and 
subject to the jurisdiction of the Commission, 
does not depend upon whether it has secured a 
certificate of public convenience and necessity, 
pursuant to G.S. 62-110, but is determined 
instead according to whether it is, in fact, 
operating a business defined by the Legislature 
as a public utility. State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff’d, 318 N.C. 686, 351 S.E.2d 
289 (1987). 

If an entity is, in fact, operating as a public 
utility, it is subject to the regulatory powers of 
the Commission, notwithstanding the fact that 
it has failed to comply with G.S. 62-110 before 
beginning its operation. State ex rel. Utils. 
Comm’n v. Mackie, 79 N.C. App. 19, 338 S.E.2d 
888 (1986), modified and aff’d, 318 N.C. 686, 
351 S.E.2d 289 (1987). 

The Commission, not the courts, has 
been given the authority to regulate the 
rates of public utilities. State ex rel. Utils. 
Comm’n v. Thornburg, 316 N.C. 238, 342 S.E.2d 
28 (1986). 

And the Court Must Affirm. — The Gen- 
eral Assembly has given the North Carolina 
Utilities Commission, not the courts, the au- 
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thority to regulate the operations of the public 
utilities; therefore, if the findings and conclu- 
sions of the Commission are supported by com- 
petent, substantial and material evidence, the 
Court must affirm the decision even if it may 
have reached a different determination upon 
the evidence. State ex rel. Utils. Comm'n v. 
Public Staff — North Carolina Utils. Comm’n, 
123 N. Cz App, 43.54 (275. 20-193 (996). 

The Utilities Commission may pass on to 
the ratepayers the benefits of the Tax Re- 
form Act of 1986 through a rule making 
procedure rather than a rate making proce- 
dure. State ex rel. Utils. Comm'n v. Nantahala 
Power & Light Co., 326 N.C. 190, 388 S.E.2d 
ITS 990): 

This section does not require the Utili- 
ties Commission to adopt a rule of the 
Interstate Commerce Commission; the 
Commission must make its own independent 
investigations, determinations and findings of 
fact based upon the evidence presented to it. 
State ex rel. Utilities Comm’n vy. Associated 
Petro. Carriers, 13 N.C. App. 554, 186 S.E.2d 
612 (1972), cert. denied, 281 N.C. 158, 188 
S.E.2d 364 (1972). 

This section does not confer an exclu- 
sive emolument or privilege by creating a 
private benefit only for those residents of un- 
served areas in violation of N.C. Const., Art. I, 
§ 32. State ex rel. Utils. Commn v. Carolina 
Util. Customers Ass’n, 336 N.C. 657, 446 S.E.2d 
332 (1994). 

Only Unfair or Destructive Competition 
Condemned. — There is no public policy con- 
demning competition as such in the field of 
public utilities; the public policy only condemns 
unfair or destructive competition. State ex rel. 
N.C. Utils. Comm’n v. Carolina Coach Co., 261 
N.C. 384, 134 S.E.2d 689 (1964). 

Prerogative to Recognize Private Agree- 
ments. — The authority to regulate includes 
the prerogative to recognize private agree- 
ments that may have been entered into be- 
tween parties with respect to the operation of a 
public utility, as such agreements may be ‘in 
the interest of the public’. Ocean Glen 
Townhouse Condominium Owners Ass’n Phase 
I v. State ex rel. N.C. Utils. Comm’n, 126 N.C. 
App. 495, 486 S.E.2d 223 (1997), cert. denied, 
347 N.C. 186, 492 S.E.2d 36 (1997). 

Transportation of passengers by motor 
carriers for compensation is a business 
affected with a public interest. State ex rel. 
N.C. Utils. Comm’n v. Carolina Coach Co., 261 
N.C. 384, 134 S.E.2d 689 (1964). 

All who ship goods with common ecarri- 
ers are required to be treated equally with 
respect to the same category of service. State ex 
rel. Utils. Comm’n v. Bird Oil Co., 47 N.C. App. 
1, 266 S.E.2d 838, rev’d on other grounds, 302 
N.C. 14, 273 S.E.2d 232 (1980). 

Interconnection with Competitor Can- 
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not Be Required. — There is no provision in 
this Chapter which requires, or authorizes the 
Commission to require, a utility, with large 
investments in its own plant and facilities, to 
permit interconnection with such plant and 
facilities by a competitor in order to increase 
the competitor’s opportunity to take away its 
customers or prospective customers. State ex 
rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 
267 .N.C7 257, 1485.20 OO;GLIGG). 

Contractual obligation to provide water 
service to a recreational subdivision, as 
well as the actual delivery thereof, directly 
affect a utility’s ability to function as a utility. 
State ex rel. Utils. Comm'n v. Carolina Forest 
Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 

Authority to Allow Use of Availability 
Charge. — The Utilities Commission has ju- 
risdiction and authority to allow the use of an 
availability charge in a rate schedule for a 
recreational subdivision, should any be de- 
served. State ex rel. Utils. Comm’n v. Carolina 
Forest Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 
410 (1974). 

Landowners in a recreational subdivi- 
sion who pay availability charges are 
“consumers” or stand in a consumer-like rela- 
tionship to the utility providing water service. 
State ex rel. Utils. Comm'n v. Carolina Forest 
Utils., Inc., 21 N.C. App. 146, 203° S:e:2ds410 
(1974). 

Jurisdiction over Rates and Service of 
Duke Power Company. — The Utilities Com- 
mission has general and supervisory jurisdic- 
tion over the retail electric rates and service of 
Duke Power Company pursuant to this Chap- 
ter. Duke Power Co. v. City of High Point, 22 
N.C. App. 91, 205 S.E.2d 774, cert. denied, 285 
N.C. 661, 207 S.E.2d 752 (1974). 

North Carolina rates may not be struc- 
tured by external system usage. Such action 
is outside the intended scope of the Commis- 
sion’s authority under this section. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 424, 230 
S.E.2d 647 (1976). 

Recovery of Reasonable Cost of Ap- 
proved Gas Exploration Projects. — The 
Commission, in ordering that the reasonable 
costs of approved exploration projects were to 
be recoverable through tracking rate increases, 
acted within its acknowledged duty and author- 
ity to compel adequate and efficient utility 
service to the citizens of this State, where it 
was clear from the Commission’s findings that, 
without additional gas supplies, the gas utili- 
ties would be unable to render adequate service 
to their customers, that exploration programs 
were the most feasible means for obtaining 
these additional supplies, and that the utilities 
were unable, through traditional methods of 
financing, to fund _ sufficient exploration 
projects to obtain these supplies. State ex rel. 
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Utils. Comm’n v. Edmisten, 294 N.C. 598, 242 
S.E.2d 862 (1978). 

Order prescribing different Private 
Line Service rates for AT&T’s nonreseller 
(end user) customers and its reseller cus- 
tomers upon its face was discriminatory, and 
absent legally adequate reasons in the order 
why it was not unjustly discriminatory within 
the meaning of subdivision (4) of this section, 
the order would be vacated and the cause 
remanded to the Commission for further pro- 
ceedings. State ex rel. Utils. Comm’n v. AT & T 
Communications of S. States, Inc., 321 N.C. 
586, 364 S.E.2d 386 (1988). 

The capture of supplier refunds for the 
purpose of funding the expansion fund 
does not constitute a taking without compensa- 
tion in violation of the Fifth and Fourteenth 
Amendments to the United States Constitution 
and the “law of the land” clause of N.C. Const., 
Art. I, § 19. State ex rel. Utils. Comm’n v. 
Carolina Util. Customers Ass’n, 336 N.C. 657, 
446 S.E.2d 332 (1994). 

Plan for Compensation to Local Ex- 
change Companies for Lost Revenues Dur- 
ing Transition — Not Invalid. — Plan re- 
quiring compensation to local exchange 
companies for lost revenues during transition 
period did not violate the equal protection 
clause or the commerce clause, nor conflict with 
federal antitrust and communications objec- 
tives. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 

Federal Jurisdiction over Disputes Aris- 
ing Under This Statute. — The district court 
erred in asserting federal jurisdiction under 47 
U.S.C. § 252(e)(6) over disputes involving con- 
tract administration, interpretation and en- 
forcement; the interconnection agreements at 
the core of those disputes were submitted to the 
NCUC and approved by it, and no judicial 
review was sought from these State commis- 
sion determinations pursuant to this section. 
Bellsouth Telecomms. v. North Carolina Utils. 
Comm’n, 240 F.3d 270, 2001 U.S. App. LEXIS 
2159 (4th Cir. 2001). 

Same — Not a Penalty or Damages. — 
Plan requiring compensation to local exchange 
companies for lost revenues during transition 
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period did not impose a “penalty” or constitute 
money damages, and could more appropriately 
be considered as a prerequisite to receiving a 
certificate. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 

Same — Statutorily Authorized. — Plan 
requiring compensation to local exchange com- 
panies for lost revenues during transition pe- 
riod was reasonably calculated to provide pro- 
tection for the local exchanges which provided 
needed services to local exchange customers, 
and was a proper “term” or “condition” of certi- 
fication which was consistent with the public 
interest. The plan was therefore statutorily 
authorized. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 88 N.C. App. 153, 
363 S.E.2d 73 (1987). 

Applied in State ex rel. Utils. Comm’n vy. 
National Merchandising Corp., 288 N.C. 715, 
220 S.E.2d 304 (1975); State ex rel. Utils. 
Comm'n v. Edmisten, 26 N.C. App. 662, 217 
S.E.2d 201 (1975); State ex rel. Utils. Comm’n 
v. Public Staff-North Carolina Utils. Comm’‘n, 
309 N.C. 195, 306 S.E.2d 435 (1983); State ex 
rel. Utils. Comm’n v. NUI Corp., 154 N.C. App. 
208, 972 8.E.2d 176, 2002 N.C. App. LEXIS 
1470 (2002). 

Cited in State ex rel. Utils. Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968); State ex rel. Utils. Comm’n 
v. North Carolina Consumers Council, Inc., 18 
N.C. App. 717, 198 S.E.2d 98 (1973); State ex 
rel. Utils. Comm’n v. Intervenor Residents, 305 
N.C. 62, 286 S.E.2d 770 (1982); State ex rel. 
Utils. Comm’n v. Duke Power Co., 305 N.C. 1, 
287 S.E.2d 786 (1982); State ex rel. Utils. 
Commn v. Carolina Utils. Customers Ass’n, 
314 N.C. 171, 333 S.E.2d 259 (1985); State ex 
rel. Utils. Comm’n v. Thornburg, 325 N.C. 463, 
385 S.E.2d 451 (1989); State ex rel. Utils. 
Comm'n v. Thornburg, 325 N.C. 484, 385 S.E.2d 
463 (1989); State ex rel. Utils. Comm’n v. North 
Carolina Elec. Membership Corp., 105 N.C. 
App. 136, 412 S.E.2d 166 (1992); State ex rel. 
Utils. Comm’n v. Public Staff-North Carolina 
Utils. Comm’n, 123 N.C. App. 623, 473 S.E.2d 
661 (1996); State ex rel. Utilities Comm’n v. 
MCI Telecommunications Corp., 132 N.C. App. 
625, 514 S.E.2d 276 (1999). 


As used in this Chapter, unless the context otherwise requires, the term: 
(1) “Broadband service” means any service that consists of or includes a 
high-speed access capability to transmit at a rate of not less than 200 
kilobits per second in either the upstream or downstream direction 
and either (i) is used to provide access to the Internet, or (ii) provides 
computer processing, information storage, information content, or 
protocol conversion, including any service applications or information 
service provided over such high-speed access service. “Broadband 
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service” does not include intrastate service that was tariffed by the 
Commission and in effect as of the effective date of this subdivision. 

(la) “Broker,” with regard to motor carriers of passengers, means any 
person not included in the term “motor carrier” and not a bona fide 
employee or agent of any such carrier, who or which as principal or 
agent engages in the business of selling or offering for sale any 
transportation of passengers by motor carrier, or negotiates for or 
holds himself, or itself, out by solicitation, advertisements, or other- 
wise, as one who sells, provides, furnishes, contracts, or arranges for 
such transportation for compensation, either directly or indirectly. 

(1b) “Bus company” means any common carrier by motor vehicle which 
holds itself out to the general public to engage in the transportation by 
motor vehicle in intrastate commerce of passengers over fixed routes 
or in charter operations, or both, except as exempted in G.S. 62-260. 

(2) “Certificate” means a certificate of public convenience and necessity 
issued by the Commission to a public utility or a certificate of 
authority issued by the Commission to a bus company. 

(3) “Certified mail” means such mail only when a return receipt is 
requested. 

(4) “Charter operations” with regard to bus companies means the trans- 
portation of a group of persons for sightseeing purposes, pleasure 
tours, and other types of special operations, or the transportation of a 
eroup of persons who, pursuant to a common purpose and under a 
single contract, and for a fixed charge for the vehicle, have acquired 
the exclusive use of a passenger-carrying motor vehicle to travel 
together as a group to a specified destination or for a particular 
itinerary, either agreed upon in advance or modified by the chartered 
eroup after having left the place of origin. 

(5) “Commission” means the North Carolina Utilities Commission. 

(6) “Common carrier” means any person, other than a carrier by rail, 
which holds itself out to the general public to engage in transportation 
of persons or household goods for compensation, including transpor- 
tation by bus, truck, boat or other conveyance, except as exempted in 
G.S. 62-260. 

(7) “Common carrier by motor vehicle” means any person which holds 
itself out to the general public to engage in the transportation by 
motor vehicle in intrastate commerce of persons or household goods or 
any class or classes thereof for compensation, whether over regular or 
irregular routes, or in charter operations, except as exempted in G.S. 
62-260. 

(7a) “Competing local provider” means any person applying for a certifi- 
cate to provide local exchange or exchange access services in compe- 
tition with a local exchange company. 

(8), (9) Repealed by Session Laws 1995, c. 5238, s. 1. 

(9a) “Fixed route” means the specific highway or highways over which a 
bus company is authorized to operate between fixed termini. 

(10) “Foreign commerce” means commerce between any place in the 
United States and any place in a foreign country, or between places in 
the United States through any foreign country. 

(11) “Franchise” means the grant of authority by the Commission to any 
person to engage in business as a public utility, whether or not 
exclusive or shared with others or restricted as to terms and condi- 
tions and whether described by area or territory or not, and includes 
certificates, and all other forms of licenses or orders and decisions 
granting such authority. 

(12) “Highway” means any road or street in this State used by the public 
or dedicated or appropriated to public use. 
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(13) “Industrial plant” means any plant, mill, or factory engaged in the 
business of manufacturing. 

(14) “Interstate commerce” means commerce between any place in a state 
and any place in another state or between places in the same state 
through another state. 

(15) “Intrastate commerce” means commerce between points and over a 
route or within a territory wholly within this State, which commerce 
is not a part of a prior or subsequent movement to or from points 
outside of this State in interstate or foreign commerce, and includes 
all transportation within this State for compensation in interstate or 
foreign commerce which has been exempted by Congress from federal 
regulation. 

(16) “Intrastate operations” means the transportation of persons or house- 
hold goods for compensation in intrastate commerce. 

(16a) “Local exchange company” means a person holding, on January 1, 
1995, a certificate to provide local exchange services or exchange 
access services. 

(17) “Motor carrier” means a common carrier by motor vehicle. 

(18) “Motor vehicle” means any vehicle, machine, tractor, semi-trailer, or 
any combination thereof, which is propelled or drawn by mechanical 
power and used upon the highways within the State. 

(19) “Municipality” means any incorporated community, whether desig- 
nated in its charter as a city, town, or village. 

(20) Repealed by Session Laws 1995, c. 523, s. 1. 

(21) “Person” means a corporation, individual, copartnership, company, 
association, or any combination of individuals or organizations doing 
business as a unit, and includes any trustee, receiver, assignee, lessee, 

- or personal representative thereof. 

(22) “Private carrier” means any person, other than a carrier by rail, not 
included in the definitions of common carrier, which transports in 
intrastate commerce in its own vehicle or vehicles property of which 
such person is the owner, lessee, or bailee, when such transportation 
is for the purpose of sale, lease, rent, or bailment, or when such 
transportation is purely an incidental adjunct to some other estab- 
lished private business owned and operated by such person other than 
the transportation of household goods for compensation. 

(23)a. “Public utility” means a person, whether organized under the laws 
of this State or under the laws of any other state or country, now 
or hereafter owning or operating in this State equipment or 
facilities for: 

1. Producing, generating, transmitting, delivering or furnishing 
electricity, piped gas, steam or any other like agency for the 
production of light, heat or power to or for the public for 
compensation; provided, however, that the term “public util- 
ity” shall not include persons who construct or operate an 
electric generating facility, the primary purpose of which 
facility is for such person’s own use and not for the primary 
purpose of producing electricity, heat, or steam for sale to or 
for the public for compensation; 

2. Diverting, developing, pumping, impounding, distributing or 
furnishing water to or for the public for compensation, or 
operating a public sewerage system for compensation; pro- 
vided, however, that the term “public utility” shall not 
include any person or company whose sole operation consists 
of selling water to less than 15 residential customers, except 
that any person or company which constructs a water system 
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in a subdivision with plans for 15 or more lots and which 
holds itself out by contracts or other means at the time of said 
construction to serve an area containing more than 15 
residential building lots shall be a public utility at the time of 
such planning or holding out to serve such 15 or more 
building lots, without regard to the number of actual custom- 
ers connected; 

3. Transporting persons or household goods by street, suburban 
or interurban bus for the public for compensation; 

4. Transporting persons or household goods by motor vehicles or 
any other form of transportation for the public for compen- 
sation, except motor carriers exempted in G.S. 62-260, carri- 
ers by rail, and carriers by air; 

5. Transporting or conveying gas, crude oil or other fluid sub- 
stance by pipeline for the public for compensation; 

6. Conveying or transmitting messages or communications by 
telephone or telegraph, or any other means of transmission, 
where such service is offered to the public for compensation. 


b. The term “public utility” shall for rate-making purposes include 


any person producing, generating or furnishing any of the fore- 
going services to another person for distribution to or for the 
public for compensation. 


c. The term “public utility” shall include all persons affiliated through 


stock ownership with a public utility doing business in this State 
as parent corporation or subsidiary corporation as defined in G.S. 
55-2 to such an extent that the Commission shall find that such 
affiliation has an effect on the rates or service of such public 
utility. 


d. The term “public utility,” except as otherwise expressly provided in 


this Chapter, shall not include a municipality, an authority 
organized under the North Carolina Water and Sewer Authorities 
Act, electric or telephone membership corporation; or any person 
not otherwise a public utility who furnishes such service or 
commodity only to himself, his employees or tenants when such 
service or commodity is not resold to or used by others; provided, 
however, that any person other than a nonprofit organization 
serving only its members, who distributes or provides utility 
service to his employees or tenants by individual meters or by 
other coin-operated devices with a charge for metered or coin- 
operated utility service shall be a public utility within the 
definition and meaning of this Chapter with respect to the 
regulation of rates and provisions of service rendered through 
such meter or coin-operated device imposing such separate me- 
tered utility charge. If any person conducting a public utility shall 
also conduct any enterprise not a public utility, such enterprise is 
not subject to the provisions of this Chapter. A water or sewer 
system owned by a homeowners’ association that provides water 
or sewer service only to members or leaseholds of members is not 
subject to the provisions of this Chapter. 


e. The term “public utility” shall include the University of North 


Carolina insofar as said University supplies telephone service, 
electricity or water to the public for compensation from the 
University Enterprises defined in G.S. 116-41.1(9). 


f. The term “public utility” shall include the Town of Pineville insofar 


as said town supplies telephone services to the public for com- 
pensation. The territory to be served by the Town of Pineville in 
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furnishing telephone services, subject to the Public Utilities Act, 
shall include the town limits as they exist on May 8, 1973, and 
shall also include the area proposed to be annexed under the 
town’s ordinance adopted May 3, 1971, until January 1, 1975. 


g. The term “public utility” shall not include a hotel, motel, time 


share or condominium complex operated primarily to serve tran- 
sient occupants, which imposes charges to occupants for local, 
long-distance, or wide area telecommunication services when 
such calls are completed through the use of facilities provided by 
a public utility, and provided further that the local services 
received are rated in accordance with the provisions of G.S. 
62-110(d) and the applicable charges for telephone calls are 
prominently displayed in each area where occupant rooms are 
located. 


h. The term “public utility” shall not include the resale of electricity 


by @) a campground operated primarily to serve transient occu- 
pants, or (ii) a marina; provided that (i) the campground or 
marina charges no more than the actual cost of the electricity 
supplied to it, (ii) the amount of electricity used by each campsite 
or marina slip occupant is measured by an individual metering 
device, (iii) the applicable rates are prominently displayed at or 
near each campsite or marina slip, and (iv) the campground or 
marina only resells electricity to campsite or marina slip occu- 
pants. 


i. The term “public utility” shall not include the State, the Office of 


Information Technology Services, or the Microelectronics Center 
of North Carolina in the provision or sharing of switched broad- 
band telecommunications services with non-State entities or 
organizations of the kind or type set forth in G.S. 143B-426.39. 


j. The term “public utility” shall not include any person, not otherwise 


a public utility, conveying or transmitting messages or communi- 
cations by mobile radio communications service. Mobile radio 
communications service includes one-way or two-way radio ser- 
vice provided to mobile or fixed stations or receivers using mobile 
radio service frequencies. 


k. The term “public utility” shall not include a regional natural gas 


district organized and operated pursuant to Article 28 of Chapter 
160A of the General Statutes. 


(24) “Rate” means every compensation, charge, fare, tariff, schedule, toll, 


rental and classification, or any of them, demanded, observed, 
charged or collected by any public utility, for any service product or 
commodity offered by it to the public, and any rules, regulations, 
practices or contracts affecting any such compensation, charge, fare, 
tariff, schedule, toll, rental or classification. 


(25) “Route” means the course or way which is traveled; the road or 


highway over which motor vehicles operate. 


(26) “Securities” means stock, stock certificates, bonds, notes, debentures, 


or other evidences of ownership or of indebtedness, and any assump- 
tion or guaranty thereof. 


(27) “Service” means any service furnished by a public utility, including 


any commodity furnished as a part of such service and any ancillary 
service or facility used in connection with such service. 


(27a) “Small power producer” means a person or corporation owning or 


operating an electrical power production facility with a power produc- 
tion capacity which, together with any other facilities located at the 
same site, does not exceed 80 megawatts of electricity and which 
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depends upon renewable resources for its primary source of energy. 
For the purposes of this section, renewable resources shall mean: 
hydroelectric power. A small power producer shall not include persons 
primarily engaged in the generation or sale of electricity from other 
than small power production facilities. 


(28) The word “State” means the State of North Carolina; “state” means 


any state. 


(29) “Town” means any unincorporated community or collection of people 


having a geographical name by which it may be generally known and 
is so generally designated. 


(30) “Panel” means a panel of three commissioners, a division of the 


Utilities Commission authorized for the purpose of carrying out 
certain functions: of the Commissiom, (1913, c. 127.78. (C1568: 
111 2(b) 91938, cel384)ss-3, 670, 3077s. 1, 193 7oc. LOSS. 2 Gem 
O% 1947, cy 10083i8..3: 1949) cy 1a?) 6) -4 1953, cams: eo 
1152, s. los 1959Nc..6390ss. 12151965. co1l6d.-sal- 1 961 omeloas 
ss. 1.2; 197 lee nso: €. 634. syle CEs 894. 5904 LO) on CG. o See ee 
¢ 243.08. 2::¢¢, 204) 41541979. crGo2. 6. 11979. 2nd Sess. Cm im mes 
1; 1981 (Reg. Sess., 1982), c. 1186, s. 2; 1985, c. 676, s. 4; 1987, c. 445, 
3, 2;.1989, c. 110; 1993,c, 349.-s. 1 1993" (Res. Sess 1994). cena: 
i(b).- 1995, Cc. 27, S8-2,55,.0.1009 sy 34 1C 025, Se bk boo (24 Z2Omemo, 
1997-437, s. 1; 1998-128, ss. 1-3; 2004-199, s. 1; 2004-203, s. 37(a); 


2005-95, s. 2.) 


Cross References. — For provision making 
small power producers as defined in subdivi- 
sion (27a) of this section subject to the provi- 
sions of Part 3 of Article 21 of Chapter 143, the 
Dam Safety Law, even though certified by the 
North Carolina Utilities Commission, see G.S. 
143-215.25A. 

Editor’s Note. — Chapter 55, referred to in 
subdivision (23)c of this section, was rewritten, 
effective July 1, 1990. For definitions applicable 
to that chapter, see now G.S. 55-1-40. 


2004-199, s. 1, and 2004-203, s. 37(a), both 
effective August 17, 2004, substituted “Office of 
Information Technology Services” for “Office of 
the State Controller” in sub-subdivision (23)1. 

Session Laws 2005-95, s. 2, effective June 21, 
2005, added present subsection (1) and redes- 
ignated former subsections (1) and (la) as 
present subsections (la) and (1b). 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 


Effect of Amendments. — Session Laws (1979). 
CASE NOTES 
Definitions Not Controlling Where Comm'n vy. Southern Bell Tel. & Tel. Co., 288 


Terms Are Used Elsewhere. — The defini- 
tions of “public utility” and “franchise” con- 
tained in this section are not controlling in 
determining whether an agreement of a munic- 
ipality constitutes a franchise or a license, since 
the definitions of the statute do not purport to 
be authoritative definitions of those terms as 
used elsewhere. Shaw v. City of Asheville, 269 
N: C2905 1525. 1..2d 139 (1967): 

The term “franchise,” as used by the courts 
and by text writers, is not limited to a special 
right granted to a public utility, as it is defined 
in this section. Shaw v. City of Asheville, 269 
N.C. 90, 152 S.E.2d 139 (1967). 

Applicability of Article 8. — The General 
Assembly intended Article 8 to apply to all 
public utilities doing business in this State, 
whether they be foreign or domestic corpora- 
tions, and even though they are also engaged in 
interstate commerce. State ex rel. Utils. 


IN: CV 20TN21 745-4 25431975): 

There is nothing in the language of Article 8 
or of the Public Utilities Act generally to sup- 
port the contention that Article 8 is not appli- 
cable to a multistate foreign corporation en- 
gaged in interstate commerce. State ex rel. 
Utils. Comm'n v. Southern Bell Tel. & Tel. Co., 
22°N:.C App: 714, 207 SE :2d/77151.974) Sati, 
283 N.OF 201, 207 S:E2d. 6431197 a). 

“Public” means the whole body politic, 
the body of the people at large, the people as a 
whole. State ex rel. Utils. Comm’n v. Edmisten, 
40 N.C. App. 109, 252 S.E.2d 516 (1979), aff'd 
in part, rev'd on other grounds, 299 N.C. 4382, 
263 S.E.2d 583 (1980). 

What Is the “Public” Dependent on Reg- 
ulatory Circumstances. — Whether any 
given enterprise is a public utility within the 
meaning of a regulatory scheme does not de- 
pend on some abstract, formulistic definition of 
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“public” to be thereafter universally applied. 
What is the “public” in any given case depends 
rather on the regulatory circumstances of that 
case. Some of these circumstances are: (1) the 
nature of the industry sought to be regulated; 
(2) the type of market served by the industry; 
(3) the kind of competition that naturally in- 
heres in that market; and (4) the effect of 
nonregulation or exemption from regulation of 
one or more persons engaged in the industry. 
The meaning of “public” must, in the final 
analysis, be such as will, in the context of the 
regulatory circumstances, accomplish the legis- 
lature’s purpose and comport with its public 
policy. State ex rel. Utils. Comm’n v. Simpson, 
20a NC. 519, 246 5. 2d “753: (1978). 

In determining the scope of the Commis- 
sion’s authority, the emphasis should be 
placed on the public utility function rather than 
a literal reading of the statutory definition of 
“public utility,” and the statutory definition 
should not be read so narrowly as to preclude 
commission’s jurisdiction over a function which 
is required to provide adequate service to the 
subscribers. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 

Definition of “Public Utility” Cannot Be 
Expanded. — Neither the Commission nor the 
Supreme Court has authority to add to the 
types of business defined by the legislature as 
public utilities. State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966); State ex rel. Utils. Comm’n 
v. Southern Bell Tel. & Tel. Co., 93 N.C. App. 
260, 377 S.E.2d 772 (1989). 

Test of System as Public Utility. — One 
test to determine whether a plant or system is 
a public utility is whether the public may enjoy 
it by right or by permission only. It is immate- 
rial that the service is limited to a specified 
area and that the facilities are limited in capac- 
ity. State ex rel. Utils. Comm’n v. Edmisten, 40 
N.C. App. 109, 252 S.E.2d 516 (1979), aff’d in 
part, rev'd on other grounds, 299 N.C. 432, 263 
S.E.2d 583 (1980). 

Service Up to Capacity as Service to 
“Public”. — One offers service to the “public” 
within the meaning of subparagraph 6 of para- 
graph a of subdivision (23) when he holds 
himself out as willing to serve all who apply up 
to the capacity of his facilities. It is immaterial, 
in this connection, that his service is limited to 
a specified area and his facilities are limited in 
capacity. State ex rel. Utils. Comm’n v. Carolina 
Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 100 
(1966). 

Sewage Treatment System Is Public 
Utility. — The operation of a sewage treatment 
system for compensation is a public utility 
within the meaning of the Public Utilities Act. 
Ocean Glen Townhouse Condominium Owners 
Assn Phase I v. State ex rel. N.C. Utils. 
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Comm'n, 126 N.C. App. 495, 486 S.E.2d 223 
(1997), cert. denied, 347 N.C. 136, 492 S.E.2d 
36 (1997). 

As to “service” rendered in contempla- 
tion of former statute, see State v. Andrews, 
191 N.C. 545, 132 S.E. 568 (1926). 

Status of the grantee was a material 
factor in determining the validity of a 
grant of a franchise under the authority of 
former G.S. 160-2, for that statute authorized 
municipal corporations to grant franchises only 
to “public utilities,” though it did not necessar- 
ily follow that such grantee had to be the 
operator of a business within the definition of 
“public utility” contained in this section. 
Kornegay v. City of Raleigh, 269 N.C. 155, 152 
S.E.2d 186 (1967). 

If Applicant Is Not “Public Utility,” Issu- 
ance of Certificate Is Nullity. — If an appli- 
cant’s proposed service is not within the defini- 
tion of “public utility” contained in subdivision 
(23) of this section, the issuance of a certificate 
of public convenience and necessity by the 
Commission to the applicant would be a nullity. 
It would not supply a basis for a further order 
conferring upon the applicant a right which 
may be granted only to a public utility. State ex 
rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966). 

The fact that a corporation has the au- 
thority to, and does, engage in private 
business in addition to its public service 
does not deprive it of its status as a public 
service corporation. A public service (public 
utility) corporation having the power of emi- 
nent domain makes such corporation amenable 
to State control through the Utilities Commis- 
sion. State ex rel. Utils. Comm’n y. Edmisten, 
40 N.C. App. 109, 252 S.E.2d 516 (1979), aff’d 
in part, rev'd on other grounds, 299 N.C. 4382, 
263 S.E.2d 583 (1980). 

A mobile radio service falls clearly 
within the definition of “public utility” in 
subparagraph 6 of paragraph a of subdivision 
(23). State ex rel. Utils. Comm’n v. Carolina Tel. 
& Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

A medical doctor whose communication ser- 
vice consisted of seven two-way radios, three 
“beeper” radio devices and one base station, 
who was providing service only to 10 other 
members of the County Medical Society, was 
engaged in the operation of a public utility 
within the meaning of G.S. 62-3(23)a6 and 
former 62-119(3). State ex rel. Utils. Comm’n v. 
Simpson, 32 N.C. App. 543, 232 S.E.2d 871 
GO watt dy t295eN- C519) 2465.8 2da(aa 
(1978). 

Telephone Answering or Message Relay- 
ing Service Not a “Public Utility”. — Nei- 
ther a telephone answering nor a message 
relaying service is a public utility within the 
purview of subdivision (23). State ex rel. Utils. 
Comm’n v. Two Way Radio Serv., Inc., 272 N.C. 
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591, 158 S.E.2d 855 (1968). 

Sand-Pit Company Not a “Public Util- 
ity.” — Sand-pit company which did not own or 
operate any trucks to haul its sand was not a 
“public utility” as defined by this section. Gor- 
don v. Garner, 127 N.C. App. 649, 493 S.E.2d 58 
(1997), cert. denied, 347 N.C. 670, 500 S.E.2d 
86 (1998). 

Municipal corporations are specifically 
excluded from the definition of a “public 
utility” in subdivision (23) of this section. Dale 
v. City of Morgantown, 270 N.C. 567, 155 
S.E.2d 136 (1967); State ex rel. Utils. Comm’n 
v. Town of Pineville, 13 N.C. App. 663, 187 
S:.E.2d°473 (1972), aff'd, 17 N.C. App. 522, 195 
S.E.2d 76 (1973); State ex rel. Utils. Comm’n v. 
Hunt Mig) Co, 16 N.C. App. 3385, 192)s i 2di16 
(1972). 

And Are Not Subject to Commission’s 
Regulation. — A municipal corporation dis- 
tributing and selling electric energy to its in- 
habitants, and to others in its vicinity, is not 
subject to regulation by the North Carolina 
Utilities Commission, and the provisions of this 
Chapter do not apply to it, except as otherwise 
expressly stated therein. Dale v. City of Mor- 
gantown, 270 N.C. 567, 155 S.E.2d 136 (1967); 
State ex rel. Utils. Comm’n v. Hunt Mfg. Co., 16 
N.C: App. 335, 192 S.H:2d 16 (1972); 

Where parties constructed water mains 
from end of municipal lines to their prep- 
erties, permitting others to tap into the mains, 
and the municipality installed meters and fur- 
nished water to the others directly, parties were 
not public utilities within the Public Utilities 
Act of 1933 so as to give the Utilities Commis- 
sion jurisdiction. State v. New Hope Rd. Water 
Com 248mN .C.27,102 S20 370 (1958): 

Appellate Court Had No Jurisdiction to 
Review Commission’s Interlocutory Or- 
der. — Water and sewer processing facilities 
part-owner’s appeal of interlocutory orders of 
the North Carolina Utilities Commission hold- 
ing that the part-owner was a public utility 
under G.S. 62-3(23)a.2 and was subject to the 
Commission’s jurisdiction was dismissed as the 
absence of any exceptions to G.S. 62-90 or 
7A-29, allowing review of interlocutory orders 
of the Commission, required the appellate court 
to conclude that it had no jurisdiction to con- 
sider appeals of interlocutory orders of the 
Commission; further, the appellate court did 
not have authority under G.S. 7A-32(c) to re- 
view the part-owner’s issues as there was no 
final order of the Commission. State ex rel. 
Utils. Comm’n v. Buck Island, Inc., 158 N.C. 
Apy, 290, 001 jobe2ds 122.2003) N.GaeAnp: 
LEXIS 1186 (2003). 

The delivery of power by a Tennessee 
corporation domesticated to do business 
in this State to Tennessee Valley Authority 
and the distribution by TVA of that power 
under pooling and apportionment agreements 
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to North Carolina utilities for distribution in 
North Carolina was the furnishing of electricity 
“to another person for distribution to or for the 
public for compensation” within the meaning of 
subdivision (23)b of this section. State ex rel. 
Utils. Comm’n v. Edmisten, 40 N.C. App. 109, 
252 S.E.2d 516 (1979), aff'd in part, rev’d on 
other grounds, 299 N.C. 432, 263 S.E.2d 583 
(1980). 

The word “rate,” as used in the Public 
Utilities Act, refers not only to the monetary 
amount which each customer must ultimately 
pay, but also to the published method or sched- 
ule by which that amount is figured. State ex 
rel. Utils. Comm’n v. Edmisten, 291 N.C. 327, 
230 S.E.2d 651 (1976). 

Rate Formula Permissible. — The defini- 
tion of “rate” contained in this section is worded 
in such a broad manner as to encompass the 
use of a formula, and the fact that the formula 
must be computed each month does not render 
it so imprecise as to be statutorily impermissi- 
ble. State ex rel. Utils. Comm’n v. Edmisten, 26 
N.C, App. 662, 217 S.H.2d 201 (1975) vatide29u 
N.C. 3619 230tS i. 20°67 11976): 

Extension of Rate Increase Unautho- 
rized. — The contention of the companies and 
the Commission that other provisions of this 
Chapter, including subdivision (24) of this sec- 
tion authorizing the Commission to fix reason- 
able and just rates for public utility service, 
permit the Commission to extend its previously 
authorized rate increases “based solely upon 
the increased cost of fuel” beyond Sept. 1, 1975, 
contrary to the mandate of G.S. 62-134(e) (now 
repealed), was utterly without merit. It is well 
established that when there are two statutes, 
one dealing specifically with the matter in issue 
and the other being in general terms which, 
nothing else appearing, would include the mat- 
ter in question, the specific statute controls. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
Ne Cr4510232 5. B2dile47197 7) 

A common carrier by motor vehicle may 
be defined as a person who is not exempted 
from regulation under the provisions of G.S. 
62-260, and who holds himself out to the gen- 
eral public to engage in transportation of per- 
sons or property for compensation. State ex rel. 
Utils. Comm’n v..J-D. McCotter Inc, 160NeG: 
App. 475, 192 S.E.2d 629 (1972), aff’d, 283 N.C. 
104, 194 S.E.2d 859 (1973). 

Common carrier of petroleum products 
which commits part of its equipment to 
dedicated use should not be regarded as a 
matter of law as a contract carrier, since com- 
mon carriers participating in the dedicated rate 
arrangement are also rendering service to the 
public generally and are providing service im- 
partially to all persons requesting such service. 
State ex rel. Utils. Comm’n v. Bird Oil Co., 302 
N.C. 14, 273 $.H.2d 232 (1981). 

Whether Party Operating as Common 
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Carrier Question of Law. — Whether under 
the undisputed facts a party is operating as a 
common carrier is a question of law for the 
court. State ex rel. Utils. Comm’n v. Tar Heel 
indus.,.Ine. 77 oN.C.-App. 75,334 S-B.2d 396 
(1985). 

The “crucial test” in determining whether an 
entity is operating as a common carrier is 
whether it is holding itself out as such. State ex 
rel. Utils. Comm’n v. Tar Heel Indus., Inc., 77 
N.C. App. 75, 334 S.E.2d 396 (1985). 

A common carrier generally is not au- 
thorized to act as a contract carrier. State 
ex rel. Utils. Comm'n v. Tar Heel Indus., Inc., 77 
N.C. App. 75, 334 S.E.2d 396 (1985). 

A common carrier must charge all customers 
uniform rates for the same kind and degree of 
services; contract carriers, by contrast, are not 
subject to this requirement. State ex rel. Utils. 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. App. 
75, 334 S.E.2d 396 (1985). 

A “certificate” authorizes performance 
as a common carrier, while a “permit” autho- 
rizes performance as a contract carrier. State ex 
rel. Utils. Comm’n v. Tar Heel Indus., Inc., 77 
N.C. App. 75, 334 S.E.2d 396 (1985). 

A contract carrier is not authorized to 
act as a common Carrier; it may not offer its 
services to the general public. Indeed, it may 
serve at most a very limited number of ship- 
pers, and then only under a private individual 
contract with each shipper to be served. State 
ex rel. Utils. Comm’n v. Tar Heel Indus., Inc., 77 
NeEC2App. (5) 334) 5.H.2d 396 (1985), 

As to what constitutes a contract car- 
rier, see State ex rel. Utils. Comm’n v. Petro- 
leum Transp., Inc., 2 N.C. App. 566, 163 S.E.2d 
526 (1968). 

A company which offers white-water rafting 
excursions is not a common carrier, because 
any “transportation” was merely incidental to 
primary purpose of cutdoor adventure, camara- 
derie, excitement and thrills. Beavers v. Fed- 
eral Ins. Co., 113 N.C. App. 254, 437 S.E.2d 881, 
cert. denied, 336 N.C. 602, 447 S.E.2d 384 
(1994). 

Requirements for Permit to Operate as 
Contract Carrier. — In addition to the statu- 
tory requirements of G.S. 62-262 and subdivi- 
sion (8) of this section, an applicant for a permit 
to operate as a contract carrier in North Caro- 
lina must conform to the standards set forth by 
the Utilities Commission. State ex rel. Utils. 
Comm’n v. American Courier Corp., 8 N.C. App. 
358, 174 S.E.2d 814 (1970). 

The definition of “contract carrier” in- 
cludes charter service. State ex rel. Utils. 
Comm’n v. Fleming, 235 N.C. 660, 71 S.E.2d 41 
(1952). 

Lessor of Vehicles Held Not Contract 
Carrier. — Where the owner of trucks leased 
them to another corporation under an agree- 
ment requiring lessor to carry insurance and 
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maintain the vehicles and giving lessee control 
over the operation of the trucks with right to 
use same exclusively for the transportation and 
delivery of lessee’s goods, the lessor was not a 
contract carrier within the meaning of the 
statute as it stood in 1949, since the lessor 
merely leased its vehicles and was not a carrier 
of any kind, and lessee was solely a private 
carrier; therefore, lessor was not liable for ad- 
ditional assessment at the “for hire” rates un- 
der the statute. Equipment Fin. Corp. v. 
Scheidt, 249 N.C. 334, 106 S.E.2d 555 (1959). 

Former Definition of Contract Carrier 
Not Retroactive. — The definition of “con- 
tract carrier” in the Bus Act of 1949 (former 
G.S. 62-121.43 through 62-121.79) was defini- 
tive or regulatory and intended to be applied 
prospectively with respect to applications for 
permits as contract carriers under the general 
provisions of the act, and had no bearing on or 
relation to the grandfather rights confirmed in 
the act. To make these definitive and regulatory 
provisions retroactive, so as to place a limita- 
tion on the rights of a carrier under the grand- 
father clause contained in the act, would be in 
contravention of his constitutional rights and 
contrary to due process of law. Moreover, such a 
construction would completely nullify the 
grandfather clause and make it feckless. State 
ex rel. Utils. Comm’n v. Fleming, 235 N.C. 660, 
(S20 4171952). 

For comparison of definitions in Federal 
Motor Carrier Act and Bus Act of 1949 
(former G.S. 62-121.43 through 62-121.79), see 
State ex rel. Utils. Comm’n v. Fleming, 235 
N.C. 660, 71 S.E.2d 41 (1952). 

Legislative Intent as to Water Systems. 
— By excluding from its definition of public 
utility those water systems serving fewer than 
10 customers, the General Assembly mani- 
fested its clear intent that systems serving 10 
or more customers serve a sufficient segment of 
the public to create a public interest in their 
regulation, so as to make certain that adequate 
service is provided at fair rates. State ex rel. 
Utils. Comm’n v. Mackie, 79 N.C. App. 19, 338 
S.E.2d 888 (1986), modified and aff'd, 318 N.C. 
686, 351 S.E.2d 289 (1987). 

Provision of Water and Sewage Service 
“To or for the Public”. — By selling water to 
18 customers and providing sewage disposal 
service to 19 customers at the time of hearing, 
individual provided water and sewage disposal 
service “to or for the public,” where, since her 
acquisition of the water distribution and sew- 
age disposal facilities, she had provided ser- 
vices to any resident of a house connected 
thereto who desired the services, and where 
although she had solicited no customers and 
had not extended her facilities to any resi- 
dences not previously served, she had willingly 
provided service to new customers who moved 
into homes already connected to her facilities. 
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State ex rel. Utils. Comm’n v. Mackie, 79 N.C. 
App. 19, 338 S.E.2d 888 (1986), modified and 
aff'd. 318 .N.G.,686, 301,9-4.2d-289 (1987): 

Applied in City Coach Co. v. Gastonia Tran- 
Sits CO., 022 haNee wh ete ob cOe SOM LOAL): 
State ex rel. Utilities Comm’n v. Chapel Hill 
Tel, .Co., 12 .N.C. App..543, 183 S.Ei2d 802 
(1971); State ex rel. Utils. Comm’n v. General 
Tell Co.,.25.1) N.C.3 Lom 899s: 20.700. Glo ia) 
Domestic Elec. Serv., Inc. v. City of Rocky 
Mount, 285 N.C, 135,.203 S.H2d 838 (1974); 
State ex rel. Utils. Comm’n v. Carolina Forest 
Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974); State ex rel. Utils. Comm’n v. Carolina 
Tel. & Tel. Co., 21 N.C. App. 251, 204 S.E.2d 181 
(1974); State ex rel. Utils. Comm'n v. National 
Merchandising Corp., 288 N.C. 715, 220 S.E.2d 
304 (1975); State ex rel. Utils. Comm’n v. M.L. 
Hatcher Pickup & Delivery Servs., Inc., 43 N.C. 
App. 662, 259 S.E.2d 791 (1979); State ex rel. 
Utils. Comm’n v. Edmisten, 299 N.C. 4382, 263 
S.E.2d 583 (1980); State ex rel. Utils. Comm’n 
v. M.L. Hatcher Pickup & Delivery Servs., Inc., 
48 N.C. App. 115, 268 S.E.2d 851 (1980); State 
ex rel. Utils. Comm’n v. Intervenor Residents, 
305 N.C. 62, 286 S.E.2d 770 (1982); State ex rel. 
Utils. Comm’n v. Nantahala Power & Light Co., 
313 N.C) 614,332 S-.20"397 (1985); Statevex 
rel. Utils. Comm’n v. Edmisten, 314 N.C. 122, 
333 8.E.2d 453 (1985); Bell Arthur Water Corp. 
v. Greenville Utils. Comm’n, 173 F.3d 517 (4th 
Cir. 1999). 
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Cited in State ex rel. Utils. Comm'n vy. 
A.G.L:R:Ra1268: N:G« 24250150); Sai 2dy 386 
(1966); State ex rel. Utils. Comm’n v. Kenan 
Transp. Co., 10 N.C. App. 626, 179 S.E.2d 799 
(1971); State ex rel. Utils. Comm’nv. North 
Carolina Consumers Council, Inc., 18 N.C. App. 
717, 198 S.E.2d 98 (1973); Duke Power Co. v. 
City of High Point, 22 N.C. App. 91, 205 S.E.2d 
7174 (1974); State ex rel. Utils. Comm’n"v. 
Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976); 
State ex rel. N.C. Utils. Comm’n v. Transylva- 
nia Utils. Co., 30 N.C. App. 336, 226 S.E.2d 824 
(1976); State ex rel. Utils. Comm’n v. M.L. 
Hatcher Pickup & Delivery Servs., Inc., 47 N.C. 
App. 418, 267 S.E.2d 688 (1980); State ex rel. 
Utils. Comm'n v. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.E.2d 763 (1983); In “re 
Lower Cape Fear Water & Sewer Auth., 329 
N.C. 675, 407 S.E.2d 155 (1991); State ex rel 
Utils. Comm’n v. Mountain Elec. Coop., 108 
N.C. App. 288, 423 S.E.2d 516 (1992); State ex 
rel. Utils. Comm’n v. Empire Power Co., 112 
N.C. App. 265, 435 S.E.2d 553 (1993); State ex 
rel. Utilities Comm’n v. MCI Telecommunica- 
tions Corp., 132 N.C. App. 625, 514 S.E.2d 276 
(1999); BellSouth Telecomms., Inc. v. City of 
Laurinburg, 168 N.C. App. 75, 606 S.E.2d 721, 
2005 N.C. App. LEXIS 164 (2005), cert. denied, 
— N.C. —, 615 S.E.2d 660 (2005). cert..denied, 
359 N.C. 629, — S.E.2d — (2005). 


OPINIONS OF ATTORNEY GENERAL 


“Person” Includes Municipalities and 
Counties. — Municipalities and counties, bod- 
ies politic and corporate, are included in the 
definition of “person” under G.S. 62-3(21). See 
opinion of Attorney General to Mr. Robert H. 
Bennink, Jr., General Counsel and Hearing 
Examiner, North Carolina Utilities Commis- 
sion, 55 N.C.A.G. 18 (1985). 

The Department of Correction, as a 
State agency, is not a public utility and is 
not subject to the fee requirements of G.S. 
62-302. See Opinion of Attorney General to 


LaVee Hamer, General Counsel, North Caro- 
lina Department of Correction, — N.C.A.G. — 
(October 17, 1994). 

Western Carolina University (WCU) is 
not a public utility subject to supervision 
by the Commission, except that, pursuant to 
G.S. 116-35, sales to the public of excess power 
must be “at a rate or rates approved by the 
Utilities Commission.” See opinion of Attorney 
General to Mr. Myron L. Coulter, Chancellor, 
Western Carolina University, 55 N.C.A.G. 55 
(1985). 


§ 62-4. Applicability of Chapter. 


This Chapter shall not terminate the preexisting Commission or appoint- 
ments thereto, or any certificates, permits, orders, rules or regulations issued 
by it or any other action taken by it, unless and until revoked by it, nor affect 
in any manner the existing franchises, territories, tariffs, rates, contracts, 
service regulations and other obligations and rights of public utilities, unless 
and until altered or modified by or in accordance with the provisions of this 
Chapter. (1963, c. 1165, s. 1.) 
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§§ 62-5 through 62-9: Reserved for future codification purposes. 


ARTICLE 2. 


Organization of Utilities Commission. 


§ 62-10. Number; appointment; terms; qualifications; 
chairman; vacancies; compensation; other em- 
ployment prohibited. 


(a) The North Carolina Utilities Commission shall consist of seven commis- 
sioners who shall be appointed by the Governor subject to confirmation by the 
General Assembly by joint resolution. The names of commissioners to be 
appointed by the Governor shall be submitted by the Governor to the General 
Assembly for confirmation by the General Assembly on or before May 1, of the 
year in which the terms for which the appointments are to be made are to 
expire. Upon failure of the Governor to submit names as herein provided, the 
Lieutenant Governor and Speaker of the House jointly shall submit the names 
of a like number of commissioners to the General Assembly on or before May 
15 of the same year for confirmation by the General Assembly. Regardless of 
the way in which names of commissioners are submitted, confirmation of 
commissioners must be accomplished prior to adjournment of the then current 
session of the General Assembly. This subsection shall be subject to the 
provisions of subsection (c) of this section. 

(b) The terms of the commissioners now serving shall expire at the conclu- 
sion of the term for which they were appointed which shall remain as before 
with two regular eight-year terms expiring on July 1 of each fourth year after 
July 1, 1965, and the fifth term expiring on July 1 of each eighth year after July 
1, 1963. The terms of office of utilities commissioners thereafter shall be eight 
years commencing on July 1 of the year in which the predecessor terms 
expired, and ending on July 1 of the eighth year thereafter. 

(c) In order to increase the number of commissioners to seven, the names of 
two additional commissioners shall be submitted to the General Assembly on 
or before May 27, 1975, for confirmation by the General Assembly as provided 
in G.S. 62-10(a). The commissioners so appointed and confirmed shall serve 
new terms commencing on July 1, 1975, one of which shall be for a period of 
two years (with the immediate successor serving for a period of six years), and 
one of which shall be for a period of two years. 

Thereafter, the terms of office of the additional commissioners shall be for 
eight years as provided in G.S. 62-10(b). 

(d) A commissioner in office shall continue to serve until his successor is 
duly confirmed and qualified but such holdover shall not affect the expiration 
date of such succeeding term. 

(e) On July 1, 1965, and every four years thereafter, one of the commission- 
ers shall be designated by the Governor to serve as chairman of the Commis- 
sion for the succeeding four years and until his successor is duly confirmed and 
qualifies. Upon death or resignation of the commissioner appointed as chair- 
man, the Governor shall designate the chairman from the remaining commis- 
sioners and appoint a successor as hereinafter provided to fill the vacancy on 
the Commission. 

(f) In case of death, incapacity, resignation or vacancy for any other reason 
in the office of any commissioner prior to the expiration of his term of office, the 
name of his successor shall be submitted by the Governor within four weeks 
after the vacancy arises to the General Assembly for confirmation by the 
General Assembly. Upon failure of the Governor to submit the name of the 
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successor, the Lieutenant Governor and Speaker of the House jointly shall 
submit the name of a successor to the General Assembly within six weeks after 
the vacancy arises. Regardless of the way in which names of commissioners are 
submitted, confirmation of commissioners must be accomplished prior to the 
adjournment of the then current session of the General Assembly. 

(g) If a vacancy arises or exists pursuant to either subsection (a) or (c) or (f) 
of this section when the General Assembly is not in session, and the appoint- 
ment is deemed urgent by the Governor, the commissioner may be appointed 
and serve on an interim basis pending confirmation by the General Assembly. 

(h) The salary of each commissioner and that of the commissioner desig- 
nated as chairman shall be set by the General Assembly in the Current 
Operations Appropriations Act. In lieu of merit and other increment raises 
paid to regular State employees, each commissioner, including the commis- 
sioner designated as chairman, shall receive as longevity pay an amount equal 
to four and eight-tenths percent (4.8%) of the annual salary set forth in the 
Current Operations Appropriations Act payable monthly after five years of 
service, and nine and six-tenths percent (9.6%) after 10 years of service. 
“Service” means service as a member of the Utilities Commission. 

(h1) In addition to compensation for their services, each member of the 
Commission who lives at least 50 miles from the City of Raleigh shall be paid 
a weekly travel allowance for each week the member travels to the City of 
Raleigh from the member’s home for business of the Commission. The 
allowance shall be calculated for each member by multiplying the actual 
round-trip mileage from that member’s home to the City of Raleigh by the 
rate-per-mile which is the business standard mileage rate set by the Internal 
Revenue Service in Rev. Proc. 93-51, December 27, 1993. 

G) The standards of judicial conduct provided for judges in Article 30 
Chapter 7A of the General Statutes shall apply to members of the Commission. 
Members of the Commission shall be liable to impeachment for the causes and 
in the manner provided for judges of the General Court of Justice in Chapter 
123 of the General Statutes. Members of the Commission shall not engage in 
any other employment, business, profession, or vocation while in office. 

(j) Except as provided in subsection (h1) of this section, members of the 
Commission shall be reimbursed for travel and subsistence expenses at the 
rates allowed to State officers and employees by G.S. 138-6(a). (1941, c. 97, s. 
2719497.c 1009<s. 11959 fesl3 19: 1963.-C el lOoasmis LOOT, Colvooe Lomas 
243, s. 3: ¢. 867,.ss..1, 2; 1977, c. 468, 8.1; c. 9135s. 2; 1983. (Ree. Sess. 1984); 
ce. 1116,s.91; 1989,.c..781, s. 41.2; 1993 (Reg. Sess.,.1994),.c.. 769.8. 7 Alb): 1.006" 
2nd Ex. Sess., c. 18, s. 28.2(b); 1997-443, s. 33.5; 1999-237, s. 28.21(a), (b).) 


State Government Reorganization. — the Department of Commerce by former G.S. 
The Utilities Commission was transferred to 143A-174. 


CASE NOTES 


Applied in State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 21 N.C. App. 251, 204 
S.E.2d 181 (1974). 


§ 62-11. Oath of office. 


Each utilities commissioner before entering upon the duties of his office shall 
file with the Secretary of State his oath of office to support the Constitution and 
laws of the United States and the Constitution and laws of the State of North 
Carolina, and to well and truly perform the duties of his said office as utilities 
commissioner, and that he is not the agent or attorney of any public utility, or 


134 


§62-12 ART. 2. ORGANIZATION OF UTILITIES COMMISSION §62-14 


an employee thereof, and that he has no interest in any public utility. (1933, c. 
io S56 219385363 2807, 19399 c. 404.1941 c. 994 1968.) DLb6d,s8e 1) 


§ 62-12. Organization of Commission; adoption of rules 
and regulations therefor. 


To facilitate the work of the Commission and for administrative purposes, 
the chairman of the Commission, with the consent and approval of the 
Commission, may organize the work of the Commission in several hearing 
divisions and operating departments and may designate a member of the 
Commission as the head of any division or divisions and assign to members of 
the Commission various duties in connection therewith. Subject to the provi- 
sions of the State Personnel Act (Article 2 of Chapter 143 of the General 
Statutes), the Commission shall prepare and adopt rules and regulations 
governing the personnel, departments or divisions and all internal affairs and 
Pieiness Outoe Commission. (1941. c. 97_s.3; 1949, c, 1009, s..2:.1957, ¢. 1062, 
Peon c. L165, :S..L.) 


Editor’s Note. — Article 2, Chapter 143, provisions as to State Personnel System, see 
referred to in this section, was repealed by G.S. 126-1 through 126-12. 
Session Laws 1965, c. 640, s. 1. For present 


§ 62-13. Chairman to direct Commission. 


(a) The chairman shall be the chief executive and administrative officer of 
the Commission. 

(b) The chairman shall determine whether matters pending before the 
Commission shall be considered or heard initially by the full Commission, a 
panel of three commissioners, a hearing commissioner, or a hearing examiner. 
Subject to the rules of the Commission, the chairman shall assign members of 
the Commission to proceedings and shall assign members to preside at 
proceedings before the full Commission or a panel of three commissioners. 

(c) The chairman, the presiding commissioner, hearing commissioner, or 
hearing examiner shall hear and determine procedural motions or petitions 
not determinative of the merits of the proceedings and made prior to hearing; 
and at hearing shall make all rulings on motions and objections. 

(d) The chairman acting alone, or any three commissioners, may initiate 
investigations, complaints, or any other proceedings within the jurisdiction of 
paeteommission. (1941) ¢.97)s. 491957; ¢ 1062; s/271963, ¢c. 1165,'s. 1; 1975, 
pe 2etoess 7 O4 102 1977, 'c.468,'s) 27 c2 913; sy 2)) 


§ 62-14. Commission staff; structure and function. 


(a) The Commission is authorized and empowered to employ hearing 
examiners; court reporters; a chief clerk and deputy clerk; a commission 
attorney and assistant commission attorney; transportation and pipeline 
safety inspectors; and such other professional, administrative, technical, and 
clerical personnel as the Commission may determine to be necessary in the 
proper discharge of the Commission’s duty and responsibility as provided by 
law. The chairman shall organize and direct the work of the Commission staff. 

(b) The salaries and compensation of all such personnel shall be fixed in the 
manner provided by law for fixing and regulating salaries and compensation 
by other State agencies. 

(c) The chairman, within allowed budgetary limits and as allowed by law, 
shall authorize and approve travel, subsistence and related expenses of such 
personnel, incurred while traveling on official business. (1963, c. 1165, s. 1; 
1977, c. 468, s. 3.) 
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§ 62-15. Office of executive director; public staff, structure 
and function. 


(a) There is established in the Commission the office of executive director, 
whose salary and longevity pay shall be the same as that fixed for members of 
the Commission. “Service” for purposes of longevity pay means service as 
executive director of the public staff. The executive director shall be appointed 
by the Governor subject to confirmation by the General Assembly by joint 
resolution. The name of the executive director appointed by the Governor shall 
be submitted to the General Assembly on or before May 1 of the year in which 
the term of his office begins. The term of office for the executive director shall 
be six years, and the initial term shall begin July 1, 1977. The executive 
director may be removed from office by the Governor in the event of his 
incapacity to serve; and the executive director shall be removed from office by 
the Governor upon the affirmative recommendation of a majority of the 
Commission, after consultation with the Joint Legislative Utility Review 
Committee of the General Assembly. In case of a vacancy in the office of 
executive director for any reason prior to the expiration of his term of office, the 
name of his successor shall be submitted by the Governor to the General 
Assembly, not later than four weeks after the vacancy arises. If a vacancy 
arises in the office when the General Assembly is not in session, the executive 
director shall be appointed by the Governor to serve on an interim basis 
pending confirmation by the General Assembly. 

(b) There is established in the Commission a public staff. The public staff 
shall consist of the executive director and such other professional, administra- 
tive, technical, and clerical personnel as may be necessary in order for the 
public staff to represent the using and consuming public, as hereinafter 
provided. All such personnel shall be appointed, supervised, and directed by 
the executive director. The public staff shall not be subject to the supervision, 
direction, or control of the Commission, the chairman, or members of the 
Commission. 

(c) Except for the executive director, the salaries and compensation of all 
such personnel shall be fixed in the manner provided by law for fixing and 
regulating salaries and compensation by other State agencies. 

(d) It shall be the duty and responsibility of the public staff to: 

(1) Review, investigate, and make appropriate recommendations to the 
Commission with respect to the reasonableness of rates charged or 
proposed to be charged by any public utility and with respect to the 
consistency of such rates with the public policy of assuring an energy 
supply adequate to protect the public health and safety and to 
promote the general welfare; 

(2) Review, investigate, and make appropriate recommendations to the 
Commission with respect to the service furnished, or proposed to be 
furnished by any public utility; 

(3) Intervene on behalf of the using and consuming public, in all Commis- 
sion proceedings affecting the rates or service of any public utility; 

(4) When deemed necessary by the executive director in the interest of the 
using and consuming public, petition the Commission to initiate 
proceedings to review, investigate, and take appropriate action with 
respect to the rates or service of public utilities; 

(5) Intervene on behalf of the using and consuming public in all certificate 
applications filed pursuant to the provisions of G.S. 62-110.1, and 
provide assistance to the Commission in making the analysis and 
plans required pursuant to the provisions of G.S. 62-110.1 and 62-155; 

(6) Intervene on behalf of the using and consuming public in all proceed- 
ings wherein any public utility proposes to reduce or abandon service 
to the public; 
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(7) Investigate complaints affecting the using and consuming public 
generally which are directed to the Commission, members of the 
Commission, or the public staff and where appropriate make recom- 
mendations to the Commission with respect to such complaints; 

(8) Make studies and recommendations to the Commission with respect to 
standards, regulations, practices, or service of any public utility 
pursuant to the provisions of G.S. 62-438; provided, however, that the 
public staff shall have no duty, responsibility, or authority with 
respect to the enforcement of natural gas pipeline safety laws, rules, 
or regulations; 

(9) When deemed necessary by the executive director, in the interest of 
the using and consuming public, intervene in Commission proceed- 
ings with respect to transfers of franchises, mergers, consolidations, 
and combinations of public utilities pursuant to the provisions of G.S. 
62-111; 

(10) Investigate and make appropriate recommendations to the Commis- 
sion with respect to applications for certificates by radio common 
carriers, pursuant to the provisions of Article 6A of this Chapter; 

(11) Review, investigate, and make appropriate recommendations to the 
Commission with respect to contracts of public utilities with affiliates 
or subsidiaries, pursuant to the provisions of G.S. 62-153; 

(12) When deemed necessary by the executive director, in the interest of 
the using and consuming public, advise the Commission with respect 
to securities, regulations, and transactions, pursuant to the provi- 
sions of Article 8 of this Chapter. 

(e) The public staff shall have no duty, responsibility, or authority with 
respect to the laws, rules or regulations pertaining to the physical facilities or 
equipment of common, contract and exempt carriers, the registration of 
vehicles or of insurance coverage of vehicles of common, contract and exempt 
carriers; the licensing, training, or qualifications of drivers or other persons 
employed by common, contract and exempt carriers, or the operation of motor 
vehicle equipment by common, contract and exempt carriers in the State. 

(f) The executive director representing the public staff shall have the same 
rights of appeal from Commission orders or decisions as other parties to 
Commission proceedings. 

(g) Upon request, the executive director shall employ the resources of the 
public staff to furnish to the Commission, its members, or the Attorney 
General, such information and reports or conduct such investigations and 
provide such other assistance as may reasonably be required in order to 
supervise and control the public utilities of the State as may be necessary to 
carry out the laws providing for their regulation. 

(h) The executive director is authorized to employ, subject to approval by the 
State Budget Officer, expert witnesses and such other professional expertise as 
the executive director may deem necessary from time to time to assist the 
public staff in its participation in Commission proceedings, and the compen- 
sation and expenses therefor shall be paid by the utility or utilities participat- 
ing in said proceedings. Such compensation and expenses shall be treated by 
the Commission, for rate-making purposes, in a manner generally consistent 
with its treatment of similar expenditures incurred by utilities in the presen- 
tation of their cases before the Commission. An accounting of such compensa- 
tion and expenses shall be reported annually to the Joint Legislative Utility 
Review Committee and to the Speaker of the House of Representatives and the 
President Pro Tempore of the Senate. 

(i) The executive director, within established budgetary limits, and as 
allowed by law, shall authorize and approve travel, subsistence, and related 
necessary expenses of the executive director or members of the public staff, 
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incurred while traveling on official business. (1949, c. 1009, s. 3; 1963, c. 1165, 
sril: LOT7n C468 84 1OSiIeG a5 OSS ceil ise 12 Lao sove 99s 4. LOS": 
c. 781, s. 41.3; 1989 (Reg. Sess., 1990), c. 1024, s. 13; 1999-237, s. 28.21A.) 


Legal Periodicals. — For brief comment on 
this section, see 27 N.C.L. Rev. 489 (1949). 


For survey of 1977 law on common carriers, 
see 56 N.C.L. Rev. 853 (1978). 


CASE NOTES 


Public staff represented all of a utility’s 
rate-paying customers in an investigation 
of regularities in the way in which the utility 
reported its regulated income to the North 
Carolina Utilities Commission and the Com- 
mission’s order approving a settlement agree- 
ment resulting from that investigation. There- 
fore, a utility customers association and a 
customer could not properly intervene in the 
investigation and the order as the public staff 
represented their interests. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 163 
NIC. App: Lf, 992°5.B.20 27.7, 2004°N.C. App. 


S.E.2d 683 (2004), appeal dismissed sub nom. 
Utils. Comm. v. Carolina Util., — N.C. —, 602 
S.E.2d 684 (2004), cert. denied, appeal dis- 
missed, 358 N.C. 739, 602 S.E.2d 683 (2004), 
cert. dismissed, 358 N.C. 739, 602 S.E.2d 684, 
602 S.E.2d 685 (2004). 

Applied in State ex rel. Utils. Comm'n vy. 
North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982); State ex rel. 
Utils, Comm’n’v. Seaboard ©C_EAR.R. G2enN-c, 
App. 631, 303 S.E.2d 549 (1983). 

Cited in State ex rel. Utils. Comm’n v. South- 


ern Bell Tel. & Tel. Co., 57 N.C. App. 489, 291 


LEXIS 261 (2004), appeal dismissed sub nom. 
S.E.2d 789 (1982). 


Utils. Comm. v. Carolina Util., — N.C. —, 602 


§ 62-16: Repealed by Session Laws 1977, c. 468, s. 5. 


Cross References. — For present provi- 
sions relating to Commission staff, see G.S. 
62-14. 


§ 62-17. Annual reports; monthly or quarterly release of 
certain information; publication of procedural 
orders and decisions. 


(a) It shall be the duty of the Commission to make and publish annual 
reports to the Governor of Commission activities, including copies of its 
general orders and regulations, comparative statistical data on the operation 
of the various public utilities in the State, comparisons of rates in North 
Carolina with rates elsewhere, a detailed report of its investigative division, a 
review of significant developments in the fields of utility law, economics and 
planning, a report of pending matters before the Commission, and a digest of 
the principal decisions of the Commission and the North Carolina courts 
affecting public utilities. A monthly or quarterly release of such information 
shall be made if the Commission deems it advisable or if the Governor shall so 
request. 

(al) The public staff of the Commission shall make and publish annual 
reports to the General Assembly on its activities in the interest of the using 
and consuming public. 

(b) The Commission shall publish in a separate volume at least once each 
year its final decisions made on the merits in formal proceedings before the 
Commission, and may include significant procedural orders and decisions. 
(1899%e 164s"27- Rev., Ss) 11/191 ee 21s 2919 13) ce 108s 1 ese so 0G 
1933,,c, 1345 s762 194 lic. 977 1955, c, 98 W957 ce hogs ls 960" clones 
LOT, C406 asm be) 
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Matters of Public Record. — Reports of take judicial notice. Staton v. Atlantic C.L.R.R., 
the Corporation Commission (now Utilities 144N.C. 135,56S.E. 794 (1907), decided under 
Commission) of North Carolina are matters of | former statutory provisions. 
public record, of which the courts therein will 


§ 62-18. Records of receipts and disbursements; payment 
into treasury. 


(a) The Commission shall keep a record showing in detail all receipts and 
disbursements. 

(b) Except as provided in G.S. 62-110.38, all license fees and seal taxes, all 
money received from fines and penalties, and all other fees paid into the office 
of the Utilities Commission shall be turned in to the State treasury. (1899, c. 
164, ss. 26, 33, 34; Rev., ss. 1114, 1115; C.S., ss. 1063, 1064; 1933, c. 134, s. 8; 
ie 190. C1 lGors: tee lIS inc. 4906-1.) 


§ 62-19. Public record of proceedings; chief clerk; seal. 


(a) The Commission shall keep in the office of the chief clerk at all times a 
record of its official acts, rulings, orders, decisions, and transactions, and a 
current calendar of its scheduled activities and hearings, which shall be public 
records of the State of North Carolina. 

(b) Upon receipt by the Commission, the chief clerk shall furnish to the 
executive director copies of all rates, tariffs, contracts, applications, petitions, 
pleadings, complaints, and all other documents filed with the Commission and 
shall furnish to the executive director copies of all orders and decisions entered 
by the Commission. 

(c) The Commission shall have and adopt a seal with the words “North 
Carolina Utilities Commission” and such other design as it may prescribe 
engraved thereon by which it shall authenticate its proceedings and of which 
the courts shall take judicial notice. Where an exemplified copy of Commission 
records and proceedings is required for full faith and credit outside of the 
State, such records and proceedings shall be attested by the chief clerk, or 
deputy clerk, and the seal of the Commission annexed, and there shall be 
affixed a certificate of a member of the Commission that the said attestation is 
in proper form. Such exemplification shall constitute an authenticated or 
exemplified copy of an official record of a court of record of the State of North 
Carolimawerossuc. 134. ssi 13) 1551941601975 1963) c)1165)s. 1; 1977, ¢: 468, 
s. 7.) 


§ 62-20. Participation by Attorney General in Commission 
proceedings. 


The Attorney General may intervene, when he deems it to be advisable in 
the public interest, in proceedings before the Commission on behalf of the 
using and consuming public, including utility users generally and agencies of 
the State. The Attorney General may institute and originate proceedings 
before the Commission in the name of the State, its agencies or citizens, in 
matters within the jurisdiction of the Commission. The Attorney General may 
appear before such State and federal courts and agencies as he deems it 
advisable in matters affecting public utility services. In the performance of his 
responsibilities under this section, the Attorney General shall have the right to 
employ expert witnesses, and the compensation and expenses therefor shall be 
paid from the Contingency and Emergency Fund. The Commission shall 
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furnish the Attorney General with copies of all applications, petitions, plead- 
ings, order and decisions filed with or entered by the Commission. The 
Attorney General shall have access to all books, papers, studies, reports and 
other documents filed with the Commission. (1949, c. 989, s. 1; c. 1029, s. 3; 


1959;ec, 400s 1 96SiemdiGawsial; Lon, cM46Svsuss) 


Legal Periodicals. — For brief comment on 
earlier section, see 27 N.C.L. Rev. 489 (1949). 


CASE NOTES 


Applied in State ex rel. N.C. Utils. Comm’n 
v. Old Fort Finishing Plant, 264 N.C. 416, 142 
S.E.2d 8 (1965); State ex rel. Utils. Comm’n v. 
General Tel. Co., 12 N.C. App. 598, 184 S.E.2d 
526 (1971); State ex rel. Utils. Comm’n v. North 
Carolina Textile Mfrs. Ass’n, 59 N.C. App. 240, 
296 S.E.2d 487 (1982); Bailey v. North Carolina 


Dep't of Revenue, 353 N.C. 142, 540 S.E.2d 313, 
2000 N.C. LEXIS 896 (2000). 

Cited in State ex rel. Utils. Comm'n v. South- 
ern Bell Tel. & Tel. Co., 15 N.C. App. 41, 189 
S.E.2d 777 (1972); State ex rel. Utils. Commn 
v. United Tel. Co., 15 N.C. App. 740, 190 S.E.2d 
656 (1972). 


§ 62-21: Repealed by Session Laws 1977, c. 468, s. 9. 


Cross References. — For present provi- 
sions relating to Commission staff, see G.S. 
62-14. 


§ 62-22. Utilities Commission and Department of Revenue 
to coordinate facilities for rate making and 
taxation purposes. 


The Commission, at the request of the Department of Revenue, shall make 
available to the Department of Revenue the services of such of the personnel 
of the Commission as may be desired and required for the purpose of 
furnishing to the Department of Revenue advice and information as to the 
value of properties of public utilities, the valuations of which for ad valorem 
taxation are required by law to be determined by the Department of Revenue. 
It shall be the duty of the Commission and the Department of Revenue, with 
regard to the assessment and valuation of properties of public utilities doing 
business in North Carolina, to coordinate the activities of said agencies so that 
each of them shall receive the benefit of the exchange of information gathered 
by them with respect to the valuations of public utilities property for rate 
making and taxation purposes, and the facilities of each of said agencies shall 
be made fully available to both of them. (1949, c. 1029, s. 3; 1963, c. 1165, s. 1; 
Oo nc4 7 ©, Se193) 


§ 62-23. Commission as an administrative board or 
agency. 


The Commission is hereby declared to be an administrative board or agency 
of the General Assembly created for the principal purpose of carrying out the 
administration and enforcement of this Chapter, and for the promulgation of 
rules and regulations and fixing utility rates pursuant to such administration; 
and in carrying out such purpose, the Commission shall assume the initiative 
in performing its duties and responsibilities in securing to the people of the 
State an efficient and economic system of public utilities in the same manner 
as commissions and administrative boards generally. In proceedings in which 
the Commission is exercising functions judicial in nature, it shall act in a 
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judicial capacity as provided in G.S. 62-60. The Commission shall separate its 
administrative or executive functions, its rule making functions, and its 
functions judicial in nature to such extent as it deems practical and advisable 
in the public interest. (1963, c. 1165, s. 1.) 


CASE NOTES 


The rate making activities of the Com- 
mission are a legislative function. State ex 
rel. Utils. Comm'n v. Edmisten, 294 N.C. 598, 
242 S.E.2d 862 (1978). 

Rule making is an exercise of the dele- 
gated legislative authority of the Commis- 
sion, under G.S. 62-30 and 62-31, to supervise 
and control the public utilities of this State and 
to make reasonable rules and regulations to 
accomplish that end. State ex rel. Utils. 
Comm’n v. Edmisten, 294 N.C. 598, 242 S.E.2d 
862 (1978). 

Benefits of 1986 Tax Reform Act to 
Ratepayers Through Rule Making Proce- 
dure. — The Utilities Commission may pass on 
to the ratepayers the benefits of the Tax Reform 
Act of 1986 through a rule making procedure 
rather than a rate making procedure. State ex 
rel. Utils. Comm’n v. Nantahala Power & Light 
Co., 326 N.C. 190, 388 S.E.2d 118 (1990). 


Administrative Rule Making Not Res Ju- 
dicata. — Actions of an administrative agency 
which involve the exercise of a legislative 
rather than a judicial function are not res 
judicata. Exercises of the Commission’s rule 
making power, therefore, are not governed by 
the principles of res judicata and are review- 
able by the Supreme Court in later appeals of 
closely related matters. State ex rel. Utils. 
Comm’n v. Edmisten, 294 N.C. 598, 242 S.E.2d 
862 (1978). 

Policy Making. — Where the North Caro- 
lina Utilities Commission enacted a_ policy 
which assigned gain or loss to shareholders 
within an adjudicative proceeding, the action 
did not constitute an abuse of discretion. State 
ex rel. Utils. Comm’n v. Public Staff-North 
Carolina Utils. Comm’n, 123 N.C. App. 623, 473 
S.E.2d 661 (1996). 


§§ 62-24 through 62-29: Reserved for future codification purposes. 


ARTICLE 3. 


Powers and Duties of Utilities Commission. 


§ 62-30. General powers of Commission. 


The Commission shall have and exercise such general power and authority 
to supervise and control the public utilities of the State as may be necessary to 
carry out the laws providing for their regulation, and all such other powers and 
duties as may be necessary or incident to the proper discharge of its duties. 


Olas wom bodss.c21941,.¢.97; 1963) c. 1165, sil.) 


Legal Periodicals. — For comment, see 12 
NIC. Iz Rev, 292 (1934). 


CASE NOTES 


Power of Legislature Through Agencies 
to Establish Reasonable Regulations. — 
Power of the legislature, either directly or 
through appropriate agencies, to establish rea- 
sonable regulations for public service corpora- 
tions in matters affecting the public interests is 
now universally recognized, and the principle 
has been approved in well considered decisions 
dealing directly with the question. SCC v. Rail- 
road, 137 N.C. 1, 49 S.E. 191 (1904), aff’d, 206 
Mp 27S Ch 585"5 1 iy Hds'933( 1907) SCC 


ve Railroad1409N-Cx 239952 5S. 941) (1905); 
Atlantic C.L.R.R. v. City of Goldsboro, 155 N.C. 
356, 71 S.E. 514 (1911), aff’d, 232 U.S. 548, 34 
S. Ct. 364, 58 L. Ed. 721 (1914); Southern Pub. 
Utils. Co. v. City of Charlotte, 179 N.C. 151, 101 
S.E. 619 (1919). See also, Atlantic Express Co. 
v. Wilmington & W.R.R., 111 N.C. 463, 16 S.E. 
393,)02 Amirst. Ries050(1892)9 Corporation 
Comm'n v. Seaboard Air Line Sys., 127 N.C. 
283, 37 S.E. 266 (1900). 

The reason for strict regulation of pub- 
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lic utilities is that they are either monopolies 
by nature or given the security of monopolistic 
authority for better service to the public. The 
public is best served in many circumstances 
where destructive competition has been re- 
moved and the utility is a regulated monopoly. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 43, 182 S.E.2d 249 (1963). 

Commission Has No Authority Other 
Than Granted by Legislature. — The Utili- 
ties Commission was created by the General 
Assembly. In fixing rates to be charged by 
utilities, it exercises a legislative function and 
has no authority other than that given to it by 
the legislature. State ex rel. Utils. Comm'n v. 
North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982), rev’d on other 
grounds, 309 N.C. 238, 306 S.E.2d 113 (1983). 

General Power and Authority. — Through 
this section and G.S. 62-32 the legislature has 
granted the Utilities Commission such general 
power and authority to supervise and control 
public utilities of the State as may be necessary. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel, Cor, 307 N.C. 541, 299'S.H2d 763 (1983). 

Under G.S. 62-42(a)(5) the Commission has 
the authority to order the utility to take action 
necessary to secure reasonably adequate ser- 
vice for the public’s need and convenience. 
Undoubtedly yellow pages could fall within this 
provision. State ex rel. Utils. Comm'n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 
S.E.2d 763 (1983). 

If the Commission may refuse to accept the 
uncontradicted evidence presented to it by a 
utility, it most certainly may reject the utility’s 
evidence in favor of evidence presented by other 
witnesses. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 
S.-2d 763 (1983). 

The Commission has no jurisdiction 
over parties unless they are public utili- 
ties within the meaning of the statute. State ex 
rel. N.C. Utils. Comm’n v. New Hope Rd. Water 
Co., 248 N.C. 27, 102 S.E/2d 377 (1958); State 
ex rel. Utils. Comm’n v. National Merchandis- 
ing Corp., 288 N.C. 715, 220 S.E.2d 304 (1975). 

The rate making activities of the Com- 
mission are a legislative function. State ex 
rel. Utils. Comm’n v. Edmisten, 294 N.C. 598, 
242 S.E.2d 862 (1978). 

Rule making is an exercise of the dele- 
gated legislative authority of the Commis- 
sion, under this section and G.S. 62-31, to 
supervise and control the public utilities of this 
State and to make reasonable rules and regu- 
lations to accomplish that end. State ex rel. 
Utils. Comm'n v. Edmisten, 294 N.C. 598, 242 
S.E.2d 862 (1978). 

Benefits of 1986 Tax Reform Act to 
Ratepayers Through Rule Making Proce- 
dure. — The Utilities Commission may pass on 
to the ratepayers the benefits of the Tax Reform 


CH. 62. PUBLIC UTILITIES 


§62-30 


Act of 1986 through a rule making procedure 
rather than a rate making procedure. State ex 
rel. Utils. Comm’n v. Nantahala Power & Light 
Co., 326 N.C. 190, 388 S.E.2d 118 (1990). 

Commission, Not Courts, Is to Deter- 
mine Fair Rate of Return. — The Commis- 
sion, not the courts, is authorized by the legis- 
lature to determine what is a fair rate of return. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 307 N.C. 541, 299 S.E.2d 763 (1983). 

Court’s Review of Commission’s Deter- 
mination of Fair Rate of Return. — In 
reviewing the Commission’s determination of 
fair rate of return, the court will only review 
the record and evidence to determine if the 
Commission’s order is supported by competent 
evidence. State ex rel. Utils. Comm'n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 
S.E.2d 763 (1983). 

Commission’s Rule Making Not Res Ju- 
dicata. — Actions of an administrative agency 
which involve the exercise of a legislative 
rather than a judicial function are not res 
judicata. Exercising of the Commission’s rule- 
making power, therefore, are not governed by 
the principles of res judicata and are review- 
able by the Supreme Court in later appeals of 
closely related matters. State ex rel. Utils. 
Comm’n v. Edmisten, 294 N.C. 598, 242 S.E.2d 
862 (1978). 

Yellow Page Revenue and Expenses In- 
cluded When Utility Applies for Rate In- 
crease. — Yellow page revenue and expenses 
should be included in the revenues and ex- 
penses of the company when it applies for a rate 
increase. This is clearly the majority rule. State 
ex rel. Utils. Comm’n v. Central Tel. Co., 60 
N.C. App. 393, 299 S.H.2d 264 (1983). 

Telephone utility enjoys a great advantage 
over all competitors in the field of directory 
advertising. In addition, this preferred position 
with all its benefits and revenues is directly 
related to and a result of the company’s public 
utility function. Therefore, the Utilities Com- 
mission does have the authority to include the 
expenses, revenues and investments related to 
directory advertising in its rate making pro- 
ceedings. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C."5413 299 
p.H.2d 763 (1983), 

Incorrect Telephone Number Listings. 
— The Utilities Commission had jurisdiction 
over complaints concerning incorrect telephone 
number listings in the telephone directory even 
when the regulated utility had delegated to 
another company the public utility function of 
publishing its directory which also included 
paid advertising. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 

Proper Listings in Advertisements in 
Yellow Pages. — If a utility elects to include 
yellow pages advertising in the directory which 
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it is required to publish, then clearly proper 
listings in the advertisements in the yellow 
pages become a part of the utility’s “function of 
providing adequate service” to the public. The 
public is not well served by listings in the 
yellow pages or the white pages of the directory 
which are incorrect or confusing to the consum- 
ing public. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co. 326 N.C. 522, 391 
S.E.2d 487 (1990). 

Providing a correct telephone listing in the 
yellow pages as well as in the white pages of the 
directory is a utility function, and the Commis- 
sion properly has jurisdiction over complaints 
which arise from this function. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
326 N.C. 522, 391 S.E.2d 487 (1990). 

Whether there shall be competition in 
any given field and to what extent is 
largely a matter of policy committed to the 
sound judgment and discretion of the Commis- 
sion. The Commission must maintain a reason- 
able balance to see that the public is adequately 
served and at the same time to see that the 
public and the public utilities involved are not 
prejudiced by the effects which flow from exces- 
Sive competition brought about by excessive 
services. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 43, 182 S.E.2d 249 (1963). 

Authority of Commission to Authorize 
Sale of Facilities of Power Company to 
Municipality. — A power company, with the 
consent and approval of the Commission, has 
the right to sell its facilities to a city, and 
thereby permit the city to assume the obliga- 
tion for meeting the public convenience and 
necessity for the service theretofore rendered 
by the power company. The Commission has 
not only the authority but the duty to pass upon 
such a contract and to determine whether or 
not it is in the public interest to permit its 
consummation. State ex rel. N.C. Utils. 
Comm'n v. Casey, 245 N.C. 297, 96 S.E.2d 8 
(1957); Duke Power Co. v. Blue Ridge Elec. 
Membership Corp., 253 N.C. 596, 117 S.E.2d 
@12, (1961): 

As to the piercing of the corporate veil 
between corporation and its _ wholly- 
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owned public utility subsidiary to establish 
refund obligation, see State ex rel. Utils. 
Comm'n v. Nantahala Power & Light Co., 313 
N.C. 614, 332 S.E.2d 397, probable jurisdiction 
noted, 474 U.S. 1018, 106 S. Ct. 565, 88 L. Ed. 
2d 550 (1985), rev’d on other grounds, 476 U.S. 
953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 (1986). 

Propriety of Order Requiring Contin- 
ued Operation of Utilities. — An order of the 
Commission, based upon proper findings and 
conclusions, requiring appellant to continue 
operation of her utilities would not violate 
constitutional prohibitions against involuntary 
servitude. Appellant voluntarily put her land 
and equipment to a public use and collected 
compensation for the services which she pro- 
vided, and having done so, the Commission 
could require that she continue to use them in 
the service to which she voluntarily dedicated 
them, so long as she was justly compensated for 
such service. State ex rel. Utils. Comm’n vy. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff’d, 318 N.C. 686, 351 S.E.2d 
289 (1987). 

Former Railroad Commission did not 
interfere with interstate commerce, being 
concerned solely in domestic affairs and trade. 
State ex rel. Caldwell v. Wilson, 121 N.C. 425, 
121 N.C. 480, 28 S.E. 554, 28 S.E. 554 (1897). 

Applied in City Coach Co. v. Gastonia Tran- 
Sit COweaa7 NIC. 391,42 5.6 20 398 (1947); 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 57 N.C. App. 489, 291 S.E.2d 789 
(1982). 

Cited in State ex rel. Utils. Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968); State ex rel. Utils. Comm’n 
v. General Tel. Co., 17 N.C. App. 727, 195 
S.E.2d 311 (1973); State ex rel. Utils. Comm’n v. 
Estes Express Lines, 33 N.C. App. 99, 234 
S.E.2d 628 (1977); State ex rel. Utils. Comm’n 
v. simpson, 295 N.C. 519, 246 S.E.2d 753 
(1978); State ex rel. Utilities Comm’n v. MCI 
Telecommunications Corp., 132 N.C. App. 625, 
514 S.E.2d 276 (1999); State ex rel. Utils. 
Comm’n v. Thrifty Call, Inc., 154 N.C. App. 58, 
OE Oo 2G.022, 2002 N:C. App. LEXIS 1417 
(2002), cert. denied, appeal dismissed, 357 N.C. 
667579 5.17.20 5 /5.(2003): 


enforce rules and regulations 


for public utilities. 


The Commission shall have and exercise full power and authority to 
administer and enforce the provisions of this Chapter, and to make and enforce 
reasonable and necessary rules and regulations to that end. (1907, c. 469, s. 1a; 
Pwont Aesm2..G 5-05, 10S7/-31950,.c. 134,.5.8; 1941,.c..97; 1947, c, 1008us. 
e949 Nc. 11325 8.13; 1963;4c, 1165; \s; 1.) 


Editor’s Note. — Session Laws 2001-430, s. 
18, as amended by Session Laws 2001-487, s. 


119, provides: “Pursuant to G.S. 62-31 and G.S. 
62-32, the Utilities Commission must lower the 
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rates set for telecommunications service to re- 
flect the repeal of G.S. 105-120 and the result- 


CASE 


The rate making activities of the Com- 
mission are a legislative function. State ex 
rel. Utils. Comm’n v. Edmisten, 294 N.C. 598, 
242 S.E.2d 862 (1978). 

Rule making is an exercise of the dele- 
gated legislative authority of the Commis- 
sion, under G.S. 62-30 and this section, to 
supervise and control the public utilities of this 
State and to make reasonable rules and regu- 
lations to accomplish that end. State ex rel. 
Utils. Comm’n v. Edmisten, 294 N.C. 598, 242 
S.E.2d 862 (1978). 

Tax Reform Benefits Passed on _ to 
Ratepayers by Rule Making Rather Than 
Rate Making Procedure. — Utilities Com- 
mission may pass on to the ratepayers the 
benefits of the Tax Reform Act of 1986 (TRA-86) 
through a rule making procedure rather than a 
rate making procedure. State ex rel. Utils. 
Comm'n v. Nantahala Power & Light Co., 326 
N.C, 190; 388 S.E.2d 118,(1990). 

Commission’s Rule Making Not Res Ju- 
dicata. — Actions of an administrative agency 
which involve the exercise of a legislative 
rather than a judicial function are not res 
judicata. Exercises of the Commission’s rule 
making power, therefore, are not governed by 
the principles of res judicata and are review- 
able by the Supreme Court in later appeals of 
closely related matters. State ex rel. Utils. 
Comm’n v. Edmisten, 294 N.C. 598, 242 S.E.2d 
862 (11978). 

Authority to determine adequacy of 
public utility’s service and rates to be 
charged therefor has been given to the Utilities 
Commission, not to the Supreme Court or the 
Court of Appeals. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 24 N.C. App. 327, 
210 S.E.2d 543 (1975), vacated and appeal 
dismissed, 289 N.C. 286, 221 S.E.2d 322 (1976). 

Finding That Rule Is Reasonable and 
Necessary Not Required. — In adopting a 
rule pursuant to this section, the Utilities Com- 
mission need not make a finding of fact that the 
rule is reasonable and necessary in order for it 
to administer and enforce the provisions of the 
Public Utilities Act. State ex rel. Utilities 
Comm’n v. Associated Petro. Carriers, 13 N.C. 
App. 554, 186 S.E.2d 612 (1972), cert. denied, 
281 N.C. 158, 188 S.E.2d 364 (1972). 

Jurisdiction of Commission to Investi- 
gate. — The Commission had the jurisdiction 
to investigate, upon complaint or upon its own 
initiative without complaint, to determine 
whether any motor carrier was operating in 
violation of the provisions of the Bus Act of 1949 
(former G.S. 62-121.43 through 62-121.-79). 
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ing lability of local telecommunications compa- 
nies for the tax imposed under G.S. 105-122.” 


NOTES 


State ex rel. N.C. Utils. Comm’n v. McKinnon, 
2p4.NeCo le 1183. He2del 34 (1961), 

Rule Denying Rights Under Grandfa- 
ther Clause. — The Utilities Commission did 
not have the power to promulgate a rule and 
then to interpret or enforce the rule in such 
manner as to deny the exercise of rights which 
the legislature in clear and express terms pre- 
served to all motor vehicle carriers of property 
who were in bona fide operation on January 1, 
1947, and who met the additional requirements 
contained in the Bus Act of 1949 (former G.S. 
62-121.438 through 62-121.79). State ex rel. 
Utils. Comm’n v. Fox, 239 N.C. 253, 79.5. H 2d 
391 (1954). 

Supervisory Powers of Former Corpora- 
tion Commission. — There was no intent to 
give a schedule of the thousands of appliances 
used in handling the business of common car- 
riers, nor to enumerate the countless dealings 
between them and their patrons which the 
former Corporation Commission should super- 
vise. The clearly declared purpose was to put 
the control and supervision of the whole matter 
in the hands of an impartial commission, with 
power to make reasonable rules and orders, 
subject to the right of appeal by either party, 
the shipper or the carrier, to the courts, instead 
of leaving such dealing to the unrestricted will 
of the carrier. Corporation Comm’n v. Railroad, 
139 N.C. 126, 5105.6. 793.1905); 

The former Corporation Commission was 
given the power to make orders and regulations 
for the safety, etc., of shippers or patrons of any 
public service corporation. Tilley v. Norfolk & 
W. Ry:,. 162,.N¢@.37, 775.8,.994 0913) 

Applied in State ex rel. Utils. Comm’n v. 
National Merchandising Corp., 288 N.C. 715, 
220 S.E.2d 304 (1975); State ex rel. Utils. 
Comm'n v. Rail Common Carriers, 42 N.C. App. 
314, 256 S.H.2d 508 (1979); State ex rel. Utils. 
Comm'n v. M.L. Hatcher Pickup & Delivery 
Servs., Inc., 43 N.C. App. 662, 259 S.K.2d 791 
(1979). 

Cited in State ex rel. N.C. Utils. Comm’n v. 
Carolina Coach Co., 261 N.C. 384, 134 S.E.2d 
689 (1964); State ex rel. Utils. Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968); State ex rel. Utils. Comm’n 
v. Kenan Transp. Co., 10 N.C. App. 626, 179 
S.E.2d 799 (1971); State ex rel. Utils. Comm’n 
v. General Tel. Co., 281 N.C. 318, 189 S.EH.2d 
705 (1972); State ex rel. Utils. Comm’n v. J.D. 
McCotter, Inc., 16 N.C. App. 475, 192 S.E.2d 
629 (1972); State ex rel. Utils. Comm’n v. M.L. 
Hatcher Pickup & Delivery Servs., Inc., 48 N.C. 
App. 115, 268 S.E.2d 851 (1980); State ex rel. 
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Utils. Comm’n v. M.L. Hatcher Pickup & Deliv- 
ery Servs., Inc., 47 N.C. App. 418, 267 S.E.2d 
488 (1980); State ex rel. Utils. Comm’n v. Em- 
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553 (1993); State ex rel. Utilities Comm’n v. 
MCI Telecommunications Corp., 132 N.C. App. 
625, 514 S.E.2d 276 (1999). 


pire Power Co., 112 N.C. App. 265, 435 S.E.2d 


§ 62-32. Supervisory powers; rates and service. 


(a) Under the rules herein prescribed and subject to the limitations herein- 
after set forth, the Commission shall have general supervision over the rates 
charged and service rendered by all public utilities in this State. 

(b) Except as provided in this Chapter for bus companies, the Commission 
is hereby vested with all power necessary to require and compel any public 
utility to provide and furnish to the citizens of this State reasonable service of 
the kind it undertakes to furnish and fix and regulate the reasonable rates and 
charges to be made for such service. (1918, c. 127, s. 7; C.S., s. 1112(b); 1933, 
ooo (c. LU, 6.2, 1941 cc. 59,97. 1959, c 639,'s. 12° 1963, c. 1165, 


Smeelsoo..c, 010, Ss. ).) 


Cross References. — As to report from 
municipality operating own utilities, see G.S. 
62-47. 

Editor’s Note. — Session Laws 2001-430, s. 
18, as amended by Session Laws 2001-487, s. 
119, provides: “Pursuant to G.S. 62-31 and G.S. 
62-32, the Utilities Commission must lower the 
rates set for telecommunications service to re- 
flect the repeal of G.S. 105-120 and the result- 


ing liability of local telecommunications compa- 
nies for the tax imposed under G.S. 105-122.” 

Legal Periodicals. — For note on control of 
public utilities through zoning ordinances, see 
42 N.C.L. Rev. 761 (1964). 

For article on antitrust and unfair trade 
practice law in North Carolina, comparing fed- 
eral law, see 50 N.C.L. Rev. 199 (1972). 


CASE NOTES 


Editor’s Note. — This section is similar to 
former G.S. 1035 of the Consolidated Statutes. 
Many of the following cases dated prior to 1963 
were decided under that section and are given 
as an aid in construing the present law, but 
should be considered in light of the former law. 

Right of State to Regulate. — The right of 
the State to establish regulations for public 
service corporations, and over business enter- 
prises in which the owners, corporate or indi- 
vidual, have devoted their property to a public 
use, and to enforce these regulations by appro- 
priate penalties, is firmly established. Efland v. 
Southern Ry., 146 N.C. 135, 59 S.E. 355 (1907). 
See also Whiting Mfg. Co. v. Carolina Alumi- 
num Co., 207 N.C. 52, 175 S.E. 698 (1934). 

Railroad companies, due to the public nature 
of the business carried on by them and the 
interest which the public has in their operation, 
are subject as to their State business to State 
regulation, which may be exerted either di- 
rectly by the legislative authority or by admin- 
istrative bodies endowed with power to that 
end. Atlantic Coast Line R.R. v. North Carolina 
Goro. Comm ny 206IU SM 27 SVGt. 585i oL i. 
Ed. 933 (1907). 

Purpose of Regulation. — An uncontrolled 
legal monopoly in an essential service leads, 
normally and naturally, to poor service and 
exorbitant charges. To prevent such result, the 


legislature has conferred upon the Utilities 
Commission the power to police the operations 
of the utility company so as to require it to 
render service of good quality at charges which 
are reasonable. State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
L972). 

With public utilities the State has under- 
taken to protect the public from the customary 
consequences of monopoly, by making the rates 
and services of the certificate holder subject to 
regulation and control by the Utilities Commis- 
sion. In re Certificate of Need for Aston Park 
Hosp?) 282:NtC1542;,919335.Hi2d 72911973): 

Rate Fixing Power May Be Delegated. — 
The General Assembly has the power to estab- 
lish a commission to supervise and regulate the 
rates of common carriers. Atlantic Express Co. 
v. Wilmington & W.R.R., 111 N.C. 463, 16 S.E. 
393 (1892); SCC v. Seaboard Air Line Sys., 127 
N.C. 288, 37 S.E. 266 (1900); SCC v. Railroad, 
137 N.C. 1, 49 S.E. 191 (1904), aff’d, 206 U.S. 1, 
Dia MOL wDSo} Olula dm 933) (1907) ser, 
Railroad, 13901N.Cs) 126.25125:6.. 793-1905); 
Corporation Comm’n v. Railroad, 140 N.C. 239, 
52 S.E. 941 (1905). 

Scope of Power Delegated to Commis- 
sion Not a Federal Question. — Whether a 
regulation of a state railroad commission oth- 
erwise legal is arbitrary and unreasonable be- 
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cause beyond the scope of the power delegated 
to the commission is not a federal question. 
Atlantic Coast Line R.R. v. North Carolina 
Corp: Comm'n, 206 U.S: 14527 S) Ct. 585, aL Lk: 
Ed. 933 (1907). 

General Power and Authority of Com- 
mission. — Through G.S. 62-30 and this sec- 
tion the legislature has granted the Utilities 
Commission such general power and authority 
to supervise and control public utilities of the 
State as may be necessary. State ex rel. Utils. 
Comm'n v. Southern Bell Tel. & Tel. Co., 307 
N.@55417 299) Si. 20-763 Gi983). 

Under G.S. 62-42(a)(5) the Commission has 
the authority to order the utility to take action 
necessary to secure reasonably adequate ser- 
vice for the public’s need and convenience. 
Undoubtedly yellow pages could fall within this 
provision. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 
9.E.2d 763 (1983). 

If the Commission may refuse to accept the 
uncontradicted evidence presented to it by a 
utility, it most certainly may reject the utility’s 
evidence in favor of evidence presented by other 
witnesses. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 
S.E.2d 763 (1983). 

Authority of Commission to Regulate 
Service and Rates. — Under this section and 
G.S. 62-42, the Utilities Commission is given 
the power and the duty to compel utility com- 
panies to render adequate service and to set 
reasonable rates for such service. State ex rel. 
Utils. Comm’n v. Edmisten, 294 N.C. 598, 242 
S.E.2d 862 (1978). 

The Utilities Commission is the administra- 
tive agency charged with the duty of regulating 
the intrastate retail rates of public utilities 
within this State. State ex rel. Utils. Comm’n v. 
Nantahala Power & Light Co., 313 N.C. 614, 
332 S.E.2d 397, rev'd on other grounds, 476 
Wis7953;, 1065s, Cte 2349" 905 Le Hhde2ds943 
(1986). 

Authority to determine adequacy of 
public utility’s service and rates to be 
charged therefor has been given to the Utilities 
Commission, not to the Supreme Court or to the 
Court of Appeals. State ex rel. Utils. Comm'n v. 
Southern Bell Tel. & Tel. Co., 24 N.C. App. 327, 
210 S.E.2d 543 (1975), vacated and appeal 
dismissed, 289 N.C. 286, 221 S.E.2d 322 (1976). 

The Commission, not the courts, is au- 
thorized by the legislature to determine 
what is a fair rate of return. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.H.2d 763 (1983). 

In reviewing the Commission’s determi- 
nation of fair rate of return, the court will 
only review the record and evidence to 
determine if the Commission’s order is sup- 
ported by competent evidence. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
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307 N.C. 541, 299 S.H.2d 763 (1983); 

Commission’s Regulatory Powers Lim- 
ited. — Notwithstanding the authority of the 
Commission to regulate its services and rates 
and other matters incidental thereto, the prop- 
erty of the utility is private property and the 
business is private business. Except as other- 
wise provided, expressly or by reasonable im- 
plication, in this Chapter, a utility is free to 
manage its property and business as it sees fit 
and the Commission may not restrict or control 
the discretion of the board of directors in the 
acquisition of property, or in the price paid for 
it. State ex rel. Utils. Comm’n v. General Tel. 
Cos 280N Gy3818, 189/S: be dy705ag O72 

Arbitrary Exercise of Regulatory Power. 
— The public power to regulate railroads and 
the private right of ownership of such property 
coexist, and the one does not destroy the other; 
and where the power to regulate is so arbi- 
trarily exercised as to infringe the rights of 
ownership, the exertion is void because repug- 
nant to the due process and equal protection 
clauses of the Fourteenth Amendment. Atlantic 
Coast Line R.R. v. North Carolina Corp. 
Comm’n, 206.U.S. 1°27 Si Ctr 585, 51 Ee hds93e 
(1907): 

As to intrastate or domestic matters, the 
General Assembly has the right to establish 
regulations for public service corporations and 
for business enterprises in which the owners 
have devoted their property to public use, and 
to apply these regulations to certain classes of 
pursuits and occupations, imposing these re- 
quirements equally on all members of a given 
class, the limitation of this right of classifica- 
tion being that the same must be on some 
reasonable ground that bears a just and proper 
relation to the attempted classification and is 
not a mere arbitrary selection. Efland v. South- 
ern Ry., 146 N.C. 135, 59 S.E. 355 (1907). 

Recovery of Reasonable Cost of Ap- 
proved Gas Exploration Projects. — The 
Commission, in ordering that the reasonable 
costs of approved exploration projects were to 
be recoverable through tracking rate increases, 
acted within its acknowledged duty and author- 
ity to compel adequate and efficient utility 
service to the citizens of this State, where it 
was clear from the Commission’s findings that, 
without additional gas supplies, the gas utili- 
ties would be unable to render adequate service 
to their customers, that exploration programs 
were the most feasible means for obtaining 
these additional supplies, and that the utilities 
were unable, through traditional methods of 
financing, to fund sufficient exploration 
projects to obtain these supplies. State ex rel. 
Utils. Comm’n Edmisten, 294 N.C. 598, 242 
S.E.2d 862 (1978). 

Contractual obligation to provide water 
service to a recreational subdivision, as 
well as the actual delivery thereof, directly 
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affect a utility’s ability to function as a utility. 
State ex rel. Utils. Comm’n v. Carolina Forest 
Wales Ine. 200N.G; App: 146, 208+S.E:2d 410 
(1974). 

Authority to Allow Use of Availability 
Charge. — The Utilities Commission has ju- 
risdiction and authority to allow the use of an 
availability charge in a rate schedule for a 
recreational subdivision, should any be de- 
served. State ex rel. Utils. Comm’n v. Carolina 
Forest Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 
410 (1974). 

Landowners in a recreational subdivi- 
sion who pay availability charges are 
“consumers” or stand in a consumer-like rela- 
tionship to the utility providing water service. 
State ex rel. Utils. Comm’n v. Carolina Forest 
Unis) Inc}, 21 N.C. App. 146, 203 S.B.2d 410 
(1974). 

Fees and Charges Made by Municipality. 
— The North Carolina Utilities Commission 
has no jurisdiction to fix or supervise the fees 
and charges to be made by a municipality for 
connections with a city sewerage system, either 
within or without its corporate limits. Atlantic 
Constr. Co. v. City of Raleigh, 230 N.C. 365, 53 
S.E.2d 165 (1949). See also Town of Grimesland 
v. City of Washington, 234 N.C. 117, 66 S.E.2d 
794 (1951). 

A rider approved by the Commission, which 
provided that the utility involved in a rate 
hearing would meter the protesting municipal- 
ities separately for purchases by the municipal- 
ities for normal resale and purchases by the 
municipalities for resale to industrial users, 
but which contained a provision that the mu- 
nicipalities were free to contract in respect to 
the price they would require the industrial 
users to pay, did not fix the rate at which the 
municipalities would be required to sell to in- 
dustrial users in violation of the statute. State 
ex rel. N.C. Utils. Comm’n v. Municipal Corps., 
243 N.C. 193, 90 S.E.2d 519 (1955). 

A sanitary district which, as a part of its 
functions, furnishes drinking water to the pub- 
lic and also filters water for industrial consum- 
ers 1S a quasi-municipal corporation, and is not 
under the control and supervision of the North 
Carolina Utilities Commission as to services or 
rates. Halifax Paper Co. v. Roanoke Rapids 
San. Dist., 232 N.C. 421, 61 S.E.2d 378 (1950). 

Former Corporation Commission had 
general control and supervision of all rail- 
road corporations. Tilley v. Norfolk & W. Ry., 
Pa2ZaN C37, 17 .E..994 (1913). 

But No Power to Appraise and Assess. — 
The former Corporation Commission was not 
clothed with the power of appraising and as- 
sessing railroad property. Southern Ry. v. North 
Carolina Corp. Comm’n, 97 F. 513 (E.D.N.C. 
1899), aff'd on rehearing, 99 F. 162 (E.D.N.C. 
1900). 

The State has power to compel a rail- 
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road company to perform a particular and 
specified duty necessary for the convenience 
of the public, even though it may entail some 
pecuniary loss. Atlantic Coast Line R.R. v. 
North Carolina Corp. Comm’n, 206 U.S. 1, 27S. 
Ct. 585, 51 L. Ed. 933 (1907). 

Commerce Between States. — The power 
of Congress over commerce between the states 
is, aS a general rule, exclusive, and its inaction 
is equivalent to a declaration that it shall be 
free from any restraint which it has the right to 
impose, except by such statutes as are passed 
by the states for the purpose of facilitating the 
safe transmission of goods and carriage of pas- 
sengers, and are not in conflict with any valid 
federal legislation. Morris-Scarboro-Moffitt Co. 
v. Southern Express Co., 146 N.C. 167, 59 S.E. 
667 (1907). 

As to when a telegram is not interstate 
commerce, see State ex rel. R.R. Comm’rs v. 
Western Union Tel. Co., 113 N.C. 213, 18 S.E. 
389 (1893), appeal dismissed, 17 S. Ct. 1002, 41 
L. Ed. 1187 (1897); Leavell v. Western Union 
Tele Cos L1GUN-C2119241 S:Ey 391 (i895): 
appeal dismissed, 17 S. Ct. 1002, 41 L. Ed. 1187 
som): 

Telephone Company Subject to State 
Control. — A telephone company, acting under 
a quasi-public franchise, is properly classified 
among the public service corporations, and as 
such is subject to public regulation and reason- 
able control. Leavell v. Western Union Tel. Co., 
116 N.C, 211; 21 S.H. 391 (1895), appeal dis- 
missed? Ty iSyCt 1002; 41, Eds 1187 (4897): 
Godwin v. Telephone Co., 136 N.C. 479, 48 S.E. 
813 (1904); Clinton-Dunn Tel. Co. v. Carolina 
Tel. & Tel. Co., 159 N.C. 9, 74 S.E. 636 (1912). 

A local telephone company having an ar- 
rangement for the transmission of long dis- 
tance messages over the lines of another com- 
pany for pay is a public service corporation and 
comes within the provisions of this section. 
Horton v. Interstate Tel. & Tel. Co., 202 N.C. 
610, 163 S.E. 694 (1932). 

Statute giving general control of tele- 
phone companies to former Corporation 
Commission did not oust court of its juris- 
diction to compel the company to perform a 
public duty it owed to an individual. Walls v. 
Strickland, 174 N.C. 298, 93 S.E. 857 (1917). 

Yellow page revenue and _ expenses 
should be included in the revenues and 
expenses of the company when it applies 
for a rate increase. This is clearly the major- 
ity rule. State ex rel. Utils. Comm’n v. Central 
Tel. Co., 60 N.C. App. 393, 299 S.E.2d 264 
(1983). 

Classified Directory Advertising Reve- 
nues. — In making judgment that telephone 
company’s classified directory was an essential 
aspect of telephone service generally Commis- 
sion was clearly acting within its authority 
under G.S. 62-30 and this section, and the 
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Commission correctly concluded that the clas- 
sified directory advertising revenues should 
continue to be accounted for in establishing just 
and reasonable rates for the company in this 
State. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 57 N.C. App. 489, 291 
S.E.2d 789 (1982), modified, 307 N.C. 541, 299 
S.E.2d 763 (1983). 

Telephone utility enjoys a great advantage 
over all competitors in the field of directory 
advertising. In addition, this preferred position 
with all its benefits and revenues is directly 
related to and a result of the company’s public 
utility function. Therefore, the Utilities Com- 
mission does have the authority to include the 
expenses, revenues and investments related to 
directory advertising in its rate making pro- 
ceedings. State ex rel. Utils. Comm’n v. South- 
erm Bell Mela.@aTeh.Com 307 NiCwb41,8299 
9. 2d:/763) (1983). 

Propriety of Order Requiring Contin- 
ued Operation of Utilities. — An order of the 
Commission, based upon proper findings and 
conclusions, requiring appellant to continue 
operation of her utilities would not violate 
constitutional prohibitions against involuntary 
servitude. Appellant voluntarily put her land 
and equipment to a public use and collected 
compensation for the services which she pro- 
vided, and having done so, the Commission 
may require that she continue to use it in the 
service to which she voluntarily dedicated it so 
long as she is justly compensated for such 
service. State ex rel. Utils. Comm’n v. Mackie, 
79 N.C. App. 19, 338 S.E.2d 888 (1986), modi- 
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fied and aff’d, 318 N.C. 686, 351 S.E.2d 289 
(1987). 

When the Utilities Commission found 
that natural gas corporation had received 
payments in lieu of what it would have re- 
ceived under a service contract and that the 
customers of the company were bearing the 
company’s contract costs, it was within the 
power of the Commission under subsection (b) 
of this section and G.S. 62-130(a) and (d) to take 
these payments into account in setting a rea- 
sonable rate. State ex rel. Utils. Comm’n vy. 
North Carolina Natural Gas Corp., 76 N.C. 
App. 330, 332 S.E.2d 755, cert. denied, 314 N.C. 
675, 336 S.E.2d 405 (1985). 

Applied in City Coach Co. v. Gastonia Tran- 
sit, Co., 227 N.Ce 391,42) S.Hi2d sosndoa7: 
Fulghum v. Town of Selma, 238 N.C. 100, 76 
S.E.2d 368 (1953); State ex rel. N.C. Utils. 
Comm’n v. City of Wilson, 252 N.C. 640, 114 
S.E.2d 786 (1960); State ex rel. Utils. Comm’n 
v. Edmisten, 26 N.C. App. 662, 217 S.E.2d 201 
(1975); State ex rel. Utils. Comm’n v. Edmisten, 
299 N.C. 432, 263°5.1:20°583 (1980); 

Cited in State ex rel. Utils. Comm’n v. Nello 
Li. Teer Goi, 266 N.C; 866) 14649;hi2daatt 
(1966); State ex rel. Utils. Comm’n v. Two Way 
Radio Serv.) Inc.,.272 N.C: 591; 1588: e2dieos 
(1968); State ex rel. Utils. Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968); State ex rel. Utils. Comm’n 
v. Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970); 
State ex rel. Utilities Comm’n v. MCI Telecom- 
munications Corp., 132 N.C. App. 625, 514 
S.E.2d 276 (1999). 


§ 62-33. Commission to keep informed as to utilities. 


The Commission shall at all times keep informed as to the public utilities, 
their rates and charges for service, and the service supplied and the purposes 
for which 1t.1s supplied..(1933,.c..134, s. 16;.1937.¢. 165; 1939 "c, 36) nse eens 
194 1e..97; 1963 cell. GonssiL5) 


§ 62-34. To investigate companies under its control; visi- 
tation and inspection. 


(a) The Commission shall from time to time visit the places of business and 
investigate the books and papers of all public utilities to ascertain if all the 
orders, rules and regulations of the Commission have been complied with, and 
shall have full power and authority to examine all officers, agents and 
employees of such public utilities, and all other persons, under oath or 
otherwise, and to compel the production of papers and the attendance of 
witnesses to obtain the information necessary for carrying into effect and 
otherwise enforcing the provisions of this Chapter. 

(b) Members of the Commission, Commission staff, and public staff may 
during all reasonable hours enter upon any premises occupied by any public 
utility, for the purpose of making the examinations and tests and exercising 
any power provided for in this Article, and may set up and use on such 
premises any apparatus and appliances necessary therefor. Such public utility 
shall have the right to be represented at the making of such examinations, 
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tests and inspections. (1899, c. 164, s. 1; Rev., s. 1064; 1913, c. 127, ss. 1, 2, 7: 
L917.c. 194; C.S., s. 1060; 1933, c. 134, .s. 8; c.307, s. 14; 1941, c. 97; 1963, c. 
doors deol 9775.6: 468, 67 105) 


§ 62-35. System of accounts. 


(a) The Commission may establish a system of accounts to be kept by the 
public utilities under its jurisdiction, or may classify said public utilities and 
establish a system of accounts for each class, and prescribe the manner of 
keeping such accounts. 

(b) The Commission may require any public utility under its jurisdiction to 
keep separate or allocate the revenue from and the cost of doing interstate and 
intrastate business in North Carolina. 

(c) The Commission may ascertain, determine, and prescribe what are 
proper and adequate charges for depreciation of the several classes of property 
for each public utility. The Commission may prescribe such changes in such 
charges for depreciation as it finds necessary. (Ex. Sess. 1913, c. 20, s. 14; C.S., 
s. 1088; 1931, c. 455; 1933, c. 134, s. 8; c. 307, s. 18; 1941, c. 97; 1963, c. 1165, 
seat) 


CASE NOTES 


Review of Annual Charge to Operating Commission may and should review and make 
Expenses on Account of Depreciation. —If appropriate changes in the annual charge to 
a reasonably close relationship between the operating expenses on account of depreciation. 
reserve for depreciation and the actual accumu-__— State ex rel. Utils. Comm’n v. General Tel. Co., 
lated depreciation is not present, the Utilities 281 N.C. 318, 189 S.E.2d 705 (1972). 


§ 62-36. Reports by utilities; canceling certificates for fail- 
ure to file. 


The Commission may require any public utility to file annual reports in such 
form and of such content as the Commission may require and special reports 
concerning any matter about which the Commission is authorized to inquire or 
to keep informed, or which it is required to enforce. All reports shall be under 
oath when required by the Commission. The Commission may issue an order, 
without notice or hearing, canceling or suspending any certificate of conve- 
nience and necessity or any certificate of authority 30 days after the date of 
service of the order for failing to file the required annual report at the time it 
was due. In the event the report is filed during the 30-day period, the order of 
cancellation or suspension shall be null and void. (1931, c. 455; 1933, c. 134, s. 
ee) te lon 194 15102975 19595-6.639.9S8)7/,.8; 1963, 4116575, 1: 1985..c. 676, 
SG.) 


Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 
CLOT Ly: 


§ 62-36A. Natural gas planning. 


(a) The Commission shall require each franchised natural gas local distri- 
bution company to file reports with the Commission detailing its plans for 
providing natural gas service in areas of its franchise territory in which 
natural gas service is not available. Commission rules shall require that each 
local distribution company shall update its report at least every two years. 
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(b) The Commission shall develop rules to carry out the intent of subsection 
(a) of this section, and to produce an orderly system for reviewing current 
levels of natural gas service and planning the orderly expansion of natural gas 
service to areas not served. These rules shall provide for expansion of service 
by each franchised natural gas local distribution company to all areas of its 
franchise territory by July 1, 1998 or within three years of the time the 
franchise territory is awarded, whichever is later, and shall provide that any 
local distribution company that the Commission determines is not providing 
adequate service to at least some portion of each county within its franchise 
territory by July 1, 1998 or within three years of the time the franchise 
territory is awarded, whichever is later, shall forfeit its exclusive franchise 
rights to that portion of its territory not being served. 

(b1) The Commission shall issue a certificate of public convenience and 
necessity in accordance with the provisions of Article 6 of this Chapter for 
natural gas service for all areas of the State for which certificates have not 
been issued. Issuance of certificates shall be completed by January 1, 1997, and 
shall be made after a hearing process in which any person capable of providing 
natural gas service to an area of the State for which no certificate has been 
issued or for which no application has been made by July 1, 1995, may apply 
to the Commission to be considered for the issuance of a certificate under the 
provisions of this subsection. In issuing a certificate for any unfranchised area 
of the State, the Commission shall consider the timeliness with which each 
applicant could begin providing adequate, reliable, and economical service to 
that area, as well as any other criteria the Commission finds to be relevant, 
and the Commission may issue a certificate covering less than the total area 
applied for by an applicant. If the Commission issues a certificate covering less 
than the total area applied for by the applicant, the applicant may refuse the 
certificate. In the event that the Commission receives no application for 
issuance of a certificate for service to a particular area of the State, or in the 
event a certificate for service to a particular area is not awarded for any reason, 
the Commission shall issue a certificate for that area to a person or persons to 
whom a certificate has already been issued. 

(c) Within 180 days after all local distribution companies have filed their 
initial or biennial update reports, the Commission and the Public Staff shall 
independently provide analyses and summaries of those reports, together with 
status reports of natural gas service in the State, to the Joint Legislative 
Utility Review Committee. (1989, c. 338, s. 1; 1993 (Reg. Sess., 1994), c. 560, s. 
Heel O95 Cs 2 Os al tee ales. ils) 


Local Modification. — Camden, Currituck, G.S. 62-158. As to current provisions relating to 
Dare and Tyrrell: 1998-8. gas cost adjustment for natural gas local distri- 
Cross References. — As to current provi- bution companies, see G.S. 62-133.4. 
sions relating to natural gas expansion, see 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. Caro- _ v. North Carolina Gas Serv., 128 N.C. App. 288, 
lina Util. Customers Ass’n, 336 N.C. 657, 446 494 S.E.2d 621 (1998). 
S.E.2d 332 (1994); State ex rel. Utils. Comm’n 


§ 62-365. Regulation of natural gas service agreements. 


Whenever the Commission, after notice and hearing, finds that additional 
natural gas service agreements (including “backhaul” agreements) with inter- 
state or intrastate pipelines will provide increased competition in North 
Carolina’s natural gas industry and (i) will likely result in lower costs to 
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consumers without substantially increasing the risks of service interruptions 
to customers, or (11) will substantially reduce the risks of service interruptions 
without unduly increasing costs to consumers, the Commission may enter and 
serve an order directing the franchised natural gas local distribution company 
to negotiate in good faith to enter into such service agreements within a 
reasonable time. In considering costs to consumers under this section, the 
Commission may consider both short-term and long-term costs. (1989 (Reg. 
Sess., 1990), c. 962, s. 5.) 


§ 62-37. Investigations. 


(a) The Commission may, on its own motion and whenever it may be 
necessary in the performance of its duties, investigate and examine the 
condition and management of public utilities or of any particular public utility. 
In conducting such investigation the Commission may proceed either with or 
without a hearing as it may deem best, but shall make no order without 
affording the parties affected thereby notice and hearing. 

(b) If after such an investigation, or investigation and hearing, the Com- 
mission, in its discretion, is of the opinion that the public interest shall be 
served by an appraisal of any properties in question, the investigation of any 
particular construction, the audit of any accounts or books, the investigation of 
any contracts, or the practices, contracts or other relations between the public 
utility in question and any holding or finance agency with which such public 
utility may be affiliated, it shall be the duty of the Commission to report its 
findings and recommendation to the Governor and Council of State with 
request for an allotment from the Contingency and Emergency Fund to defray 
the expense thereof, which may be granted as provided by law for expenditures 
from such fund or may be denied. Provided, however, that the Commission is 
authorized to order any such appraisal, investigations, or audit to be under- 
taken by a competent, qualified, and independent firm selected by the 
Commission, the cost of such appraisal, investigation or audit to be borne by 
the public utility in question. Notwithstanding any other provisions of this 
Chapter, the Commission is authorized to initiate a full and complete man- 
agement audit of any public utility company once every five years, by a 
competent, qualified, and independent firm, such audit to thoroughly examine 
the efficiency and effectiveness of management decisions among other factors 
as directed by the Commission. The cost of such audit is to be borne by the 
particular public utility subject to the audit; provided, however, that carriers 
subject to regulation by and auditing of the Interstate Commerce Commission 
shall not be required to bear the expense of additional audit of accounts or 
management audit required hereunder. (1931, c. 455; 1933, c. 134, s. 8; c. 307, 
pmo wo e.-97> 1963, c) 1165,'6.115.1975;c.867, s: 4) 


CASE NOTES 


Parties Affected. — Decision of the North 
Carolina Utilities Commission to recognize a 


settlement, within the meaning of G.S. 62-37, 
and as such had no standing to appeal the 


utility customers association and a customer as 
interveners in a settlement proceeding result- 
ing from an investigation that was conducted, 
pursuant to G.S. 62-37, of accounting irregular- 
ities in the way in which a utility reported its 
regulated income to the Commission was an 
abuse of the Commission’s discretion; the asso- 
ciation and the customer were not parties af- 
fected by the Commission’s order approving the 


Commission’s approval of the settlement agree- 
ment. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 163 N.C. App. 1, 592 
S.E.2d 277, 2004 N.C. App. LEXIS 261 (2004), 
appeal dismissed sub nom. Utils. Comm. v. 
Carolina Util.,, — N.C. —, 602 S.E.2d 683 
(2004), appeal dismissed sub nom. Utils. 
Comm. v. Carolina Util., — N.C. —, 602 S.E.2d 
684 (2004), cert. denied, appeal dismissed, 358 
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N.C. 739, 602 S.E.2d 683 (2004), cert. dis- 
missed, 358 N.C. 739, 602 S.E.2d 684, 602 
S.E.2d 685 (2004). 

Applied in State ex rel. Utils. Comm’n v. 
Edmisten, 299 N.C. 432, 263 S.E.2d 583 (1980). 
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Cited in State ex rel. Utils. Comm’n v. Gen- 
eral. Tel..Cowa281t IN. @; 318, 1895S. 2da 705 
(1972). 


OPINIONS OF ATTORNEY GENERAL 


Issuance of Order Requiring Auditor to 
Be Hired at Public Utility’s Expense. — 
Where the Utilities Commission issues an or- 
der requiring an auditor to be hired at a public 
utility’s expense, neither Article 3 (Purchases 
and Contracts) of Chapter 143, G.S. 143-48 et 
seq., nor the rule promulgated thereunder, 1 


N.C.A.C. 5B.0301, apphes, as there is no expen- 
diture of state funds to purchase contractual 
services. See opinion of Attorney General to Mr. 
Robert H. Bennink, Jr., General Counsel, Util- 
ities Commission, 2001 N.C. AG LEXIS 41 
(10/11/01). 


§ 62-38. Power to regulate public utilities in municipali- 
ties. 


The Commission shall have the same power and authority to regulate the 
operation of privately owned public utilities within municipalities as it has to 
regulate such public utilities operating outside of municipalities, with the 
exception of the rights of such municipalities to grant franchises for such 
operation under G.S. 160A-319, and such public utilities shall be subject to the 
provisions of this Chapter in the same manner as public utilities operating 
outside municipalities. (1917, c. 136, subch. 3, s. 3; C.S., ss. 2783, 2784, 2785; 
1985 4c. 154658. 194 1c. 977 1963 7c al GoesmeloSo) G1) (see le) 


CASE NOTES 


Power of Commission to Regulate Pri- 
vately Owned Public Utilities Within Cit- 
ies. — The Utilities Commission has the same 
power and responsibility to regulate the opera- 
tion of privately owned public utilities within 
cities as it does their operation outside of cities. 
Duke Power Co. v. City of High Point, 22 N.C. 
App. 91, 205 S.E.2d 774, cert. denied, 285 N.C. 
661, 207 S.E.2d 752 (1974). 

The power of a municipality to grant fran- 
chises to public utilities for the use of its 
streets, and to provide service to its citizens, 
must yield to the paramount right of the State 
to regulate, through the Utilities Commission, 
public utilities even when they are operated 
within the corporate boundaries of a municipal- 
ity. Duke Power Co. v. City of High Point, 22 
N.C, App. 91, 205 S.E.2d 774, cert. denied, 285 
NEG2 6615-207 5.6.20 75201974), 

Municipal Charter Subject to State Pow- 
ers. — The power conferred by a city charter 
“to provide water and lights and to contract for 
same” is subject to the police power of the State 
with respect to rates to be charged by a public 
service corporation under such contract as the 
city may make under its charter. Corporation 
Comm'n v. Henderson Water Co., 190 N.C. 70, 
128 S.E. 465 (1925). 

Although the rate to be charged for wa- 
ter is stipulated by contract between city 


and water company, this may be changed 
by the Commission if it appears that the rate 
contracted for is too low, and the one fixed by 
the Commission is just. The burden of proof is 
on the one alleging that the rate fixed by the 
Commission is unreasonable. Corporation 
Comm’n v. Henderson Water Co., 190 N.C. 70, 
128 S.E. 465 (1925). 

Corporation Held Not Entitled to In- 
junction Against Commission. — A public 
service corporation having a contract with a 
city, applying to the Commission for the in- 
crease of the rate contracted for with the city 
and obtaining partial relief, would not be 
granted an injunction by the federal court 
against the Commission on the grounds that 
the rate was confiscatory, for such increase as 
was allowed by the Commission was that much 
more than could have been received under the 
contract with the city had the Commission 
refused to act. Henderson Water Co. v. Corpo- 
ration Comm‘n, 269 U.S..278, 46.8. Ct. 1123170 
Li Eds 273 (1925), 

Consent of Customer or Commission 
Necessary Before Service May Be Aban- 
doned. — Power company may not abandon 
service to any customer, subject to the custom- 
er’s paying his bill, without the consent of the 
customer or authorization of the Utilities Com- 
mission. Duke Power Co. v. City of High Point, 
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22 N.C. App. 91, 205 S.E.2d 774, cert. denied, 
Dow. O01. 207 9.1. 2d 752 (1974), 


§ 62-39. To regulate crossings of telephone, telegraph, 
electric power lines and pipelines and rights- 
of-way of railroads and other utilities by an- 
other utility. 


(a) The Commission, upon its own motion or upon petition of any public 
utility or upon petition of the North Carolina Rural Electrification Authority 
on behalf of any electric membership corporation, shall have the power and 
authority, after notice and hearing, to order that the lines and right-of-way of 
any public utility or electric membership corporation may be crossed by any 
other public utility or electric membership corporation. The Commission, in all 
such cases, may require any such crossings to be constructed and maintained 
in a safe manner and in accord with accepted and approved standards of safety 
and may prescribe the manner in which such construction shall be done. 

(b) The Commission shall also have the power and authority to discontinue 
and prohibit such crossings where they are unnecessary and can reasonably be 
avoided and to order changes in existing crossings when deemed necessary. 

(c) In all cases in which the Commission orders such crossings to be made or 
changed and when the parties affected cannot agree upon the cost of the 
construction of such crossings or the damages to be paid to one of the parties 
for the privilege of crossing the lines of such party, it shall be the duty of the 
Commission to apportion the cost of such construction and to fix the damage, 
if any, to be paid and to apportion the damages, if any, among the parties in 
such manner as may be just and equitable. 

(d) This section shall not be construed to limit the right of eminent domain 
conferred upon public utilities and electric membership corporations by the 
laws of this State or to limit the right and duty conferred by law with respect 
to crossing of railroads and highways or railroads crossing railroads, but the 
duty imposed and the remedy given by this section shall be in addition to other 
duties and remedies now prescribed by law. Any party shall have the right of 
appeal from any final order or decision or determination of the Commission as 
provided by law for appeals from orders or decisions or final determinations of 
the Commission. (1913, c. 130, s. 1; C.S.,; s. 1052; 1933, c. 134, s. 8; 1941, c. 97; 
Perot OZ Ora 1 1963, -¢c, 1165.s: 1.) 


Local Modification. — Ashe: 1929, c. 101. 


§ 62-40. To hear and determine controversies submitted. 


When a public utility embraced in this Chapter has a controversy with 
another person and all the parties to such controversy agree in writing to 
submit such controversy to the Commission as arbitrator, the Commission 
shall act as such, and after due notice to all parties interested shall proceed to 
hear the same, and its award shall be final. Such award in cases where land or 
an interest in land is concerned shall immediately be certified to the clerk of 
the superior court of the county or counties in which said land, or any part 
thereof, is situated, and shall by such clerk be docketed in the judgment docket 
for such county, and from such docketing shall have the same effect as a 
judgment of the superior court for such county. Parties may appear in person 
or by attorney before such arbitrator. (1899, c. 164, s. 25; Rev., s. 1073; C.S., s. 
ee ob9R3 504 13465.18: 94 tere. O96 8eci165; sy 1.) 
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Cross References. — As to power of Utili- 
ties Commission to settle dispute between rail- 
road and drainage district, see G.S. 156-91. 


§ 62-41. To investigate accidents involving public utilities; 
to promote general safety program. 


The Commission may conduct a program of accident prevention and public 
safety covering all public utilities with special emphasis on highway safety and 
transport safety and may investigate the causes of any accident on a highway 
involving a public utility. Any information obtained upon such investigation 
shall be reduced to writing and a report thereof filed in the office of the 
Commission, which shall be subject to public inspection but such report shall 
not be admissible in evidence in any civil or criminal proceeding arising from 
such accident. The Commission may adopt reasonable rules and regulations 
for the safety of the public as affected by public utilities and the safety of public 
utility employees. The Commission shall cooperate with and coordinate its 
activities for public utilities with similar programs of the Division of Motor 
Vehicles, the Insurance Department, the Industrial Commission and other 
organizations engaged in the promotion of highway safety and employee safety. 
(1899, c. 164,s. 24; Rev.,-s. 1065; C.S.,.s. 1061; 1933, c. 134,s..8;, 1941 eeno 7 
1963, c. 1165,.s. 1; 19.75; c- 716,8.5;,1995 (Reo. Sess. 1996) .C1 673 2sme) 


§ 62-42. Compelling efficient service, extensions of ser- 
vices and facilities, additions and improve- 
ments. 


(a) Except as otherwise limited in this Chapter, whenever the Commission, 
after notice and hearing had upon its own motion or upon complaint, finds: 
(1) That the service of any public utility is inadequate, insufficient or 
unreasonably discriminatory, or 
(2) That persons are not served who may reasonably be served, or 
(3) That additions, extensions, repairs or improvements to, or changes in, 
the existing plant, equipment, apparatus, facilities or other physical 
property of any public utility, of any two or more public utilities ought 
reasonably to be made, or 
(4) That it is reasonable and proper that new structures should be erected 
to promote the security or convenience or safety of its patrons, 
employees and the public, or 
(5) That any other act is necessary to secure reasonably adequate service 
or facilities and reasonably and adequately to serve the public 
convenience and necessity, 
the Commission shall enter and serve an order directing that such additions, 
extensions, repairs, improvements, or additional services or changes shall be 
made or affected within a reasonable time prescribed in the order. This section 
shall not apply to terminal or terminal facilities of motor carriers of property. 
(b) If such order is directed to two or more public utilities, the utilities so 
designated shall be given such reasonable time as the Commission may grant 
within which to agree upon the portion or division of the cost of such additions, 
extensions, repairs, improvements or changes which each shall bear. If at the 
expiration of the time limited in the order of the Commission, the utility or 
utilities named in the order shall fail to file with the Commission a statement 
that an agreement has been made for division or apportionment of the cost or 
expense, the Commission shall have the authority, after further hearing in the 
same proceeding, to make an order fixing the portion of such cost or expense to 
be borne by each public utility affected and the manner in which the same shall 
be paid or secured. 
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(c) For the purpose of this section, “public utility” shall include any electric 
membership corporation operating within this State. (1933, c. 307, s. 10; 1949, 
peas. 2, 1963, c: 1165.5. 1, 1965, c. 287, 3. 6 1985,.¢. 676, 5. 7) 


CASE NOTES 


Purpose of Regulation. — With public util- 
ities the State has undertaken to protect the 
public from the customary consequences of mo- 
nopoly, by making the rates and services of the 
certificate holder subject to regulation and con- 
trol by the Utilities Commission. In re Certifi- 
cate of Need for Aston Park Hosp., 282 N.C. 
542, 193 S.E.2d 729 (1973). 

Power and Duties of Commission. — This 
Chapter confers upon the Utilities Commission 
the power and the duty to compel a public 
utility to render adequate service, and it also 
confers upon the Commission the duty to fix 
reasonable rates for the rendering of adequate 
service. State ex rel. Utils. Comm’n v. General 
Tel. Co., 21 N.C. App. 408, 204 S.E.2d 529, rev’d 
on other grounds, 285 N.C. 671, 208 S.E.2d 681 
(1974). 

Under G.S. 62-32 and this section, the Utili- 
ties Commission is given the power and the 
duty to compel utility companies to render 
adequate service and to set reasonable rates for 
such service. State ex rel. Utils. Comm’n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 

Under subdivision (a)(5) of this section the 
Commission has the authority to order the 
utility to take action necessary to secure rea- 
sonably adequate service for the public’s need 
and convenience. Undoubtedly yellow pages 
could fall within this provision. State ex rel. 
Utils. Comm'n y. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.E.2d 763 (1983). 

As to the jurisdiction of the Utilities Commis- 
sion to require rail carrier to open drainage 
ditches along its tracks and to keep its drainage 
ditches open, see State ex rel. Utils. Comm’n v. 
peaboard ‘C:L.R:R:; 62 N:C. App. 631; 303 
S.E.2d 549, cert. denied and appeal dismissed, 
309 N.C. 324, 307 S.E.2d 168 (1983). 

North Carolina Utilities Commission’s con- 
clusion that it had jurisdiction to review, prior 
to execution, proposed wholesale electric en- 
ergy contracts granting native load priority 
supplied from a utility to retail ratepayers and 
to take appropriate action to protect reliable 
service to retail customers in North Carolina by 
obtaining written notice prior to the execution 
of any wholesale electric energy contracts in 
interstate commerce for its consent was va- 
cated as the matter was preempted by the 
Federal Power Act, 16 U.S.C.S. § 791 et seq. 
State ex rel. Utils. Comm’n v. Carolina Power & 
Light Co., 161 N.C. App. 199, 588 S.E.2d 77, 
2003 N.C. App. LEXIS 2052 (2003). 

The Commission, not the courts, is au- 
thorized by the legislature to determine 


what is a fair rate of return. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.E.2d 763 (1983). 

In reviewing the Commission’s determi- 
nation of fair rate of return, the court will 
only review the record and evidence to 
determine if the Commission’s order is sup- 
ported by competent evidence. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.E.2d 763 (1983). 

This section must be construed in con- 
nection with G.S. 62-110, which requires the 
issuance of a certificate of public convenience 
and necessity to construct new facilities except 
where such construction is into territory con- 
tiguous to that already occupied and not receiv- 
ing similar service from another public utility. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel? Com 21 N'C. App. 182,°204°S:E.2d°27, 
cert. denied, 285 N.C. 596, 205 S.E.2d 726 
(1974). 

Thus, Commission Is Without Authority 
to Compel Duplicate Telephone Service. — 
A reading of this section in pari materia with 
G.S. 62-110 results in the determination that 
the Commission does not have the authority to 
compel a public utility to provide local ex- 
change service to an area which is already 
receiving such service from another public util- 
ity. State ex rel. Utils. Comm’n vy. Southern Bell 
Tel. & Tel. Co., 21 N.C. App. 182, 204 S.E.2d 27, 
cert. denied, 285 N.C. 596, 205 S.E.2d 726 
(1974). 

To order a telephone company to render ser- 
vice to an area already occupied by another 
telephone company would foster duplication, 
wastefulness, and unwarranted competition, 
all of which are repugnant to the avowed policy 
of the public utility law. State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 21 
N.C. App. 182, 204 S.E.2d 27, cert. denied, 285 
IN'C2596,.205,9.Eazd 726501974): 

Proposed Siting of Electrical Transmis- 
sion Line. — North Carclina Utilities Com- 
mission had jurisdiction to hear and resolve 
dispute arising from the proposed siting of an 
electrical transmission line against electric 
membership corporations. State ex rel. Utils. 
Comm’n v. Mountain Elec. Coop., 108 N.C. App. 
283, 423 S.E.2d 516 (1992), aff’d per curiam, 
334 N.C. 681, 435 S.E.2d 71 (1993). Decided 
prior to effective date of § 62-100, et seq. 

Duty of Utility to Render Reasonably 
Adequate Service. — Having been granted a 
monopoly in its franchise area, the utility is 
under a duty to render reasonably adequate 
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service. State ex rel. Utils. Comm’n v. Morgan, 
277 ON Ger25ovrl Gi S. Br2dg 405. 11970),. neat. 
firmed, 278 N.C, 235, 179 S.H.2d 419 (1971). 

Utility Must Accept Responsibility. — A 
public utility which has been allowed to charge 
rates sufficient to enable it to maintain its 
properties, in addition to the earning of a fair 
return thereon, and which nevertheless per- 
mits its properties to fall into such a poor state 
of maintenance as to impair the quality of its 
service, must accept responsibility for its re- 
sulting inability to render adequate service to 
its patrons. State ex rel. Utils. Comm'n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reafirmed, 278 N.C, .235,0179 «S:Hi2d,419 
(LOW): 

Providing a correct telephone listing is 
part of providing “reasonably adequate service” 
as required by subdivision (a)(5) of this section. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 326 N.C. 522, 391 S.E.2d 487 (1990). 

Providing a correct telephone listing in the 
yellow pages as well as in the white pages of the 
directory is a utility function, and the Commis- 
sion properly has jurisdiction over complaints 
which arise from this function. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
326 N.C. 522, 391 S.E.2d 487 (1990). 

Incorrect Telephone Number Listings. 
— The Utilities Commission had jurisdiction 
over complaints concerning incorrect telephone 
number listings in the telephone directory even 
when the regulated utility had delegated to 
another company the public utility function of 
publishing its directory which also included 
paid advertising. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 

Proper Listings in Advertisements in 
Yellow Pages. — If a utility elects to include 
yellow pages advertising in the directory which 
it is required to publish, then clearly proper 
listings in the advertisements in the yellow 
pages become a part of the utility’s “function of 
providing adequate service” to the public. The 
public is not well served by listings in the 
yellow pages or the white pages of the directory 
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which are incorrect or confusing to the consum- 
ing public. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. &, Tel. Co., 326 N.C. 522; 391 
S.E.2d 487 (1990). 

As to reduction of fair value of utilities’ 
property where service is inadequate, see 
State ex rel. Utils. Comm’n v. General Tel. Co., 
21 N.C. App. 408, 204 S.E.2d 529, rev'd on other 
grounds, 285 N.C. 671, 208 S.E.2d 681 (1974). 

Recovery of Reasonable Cost of Ap- 
proved Gas Exploration Projects. — The 
Commission, in ordering that the reasonable 
costs of approved exploration projects were to 
be recoverable through tracking rate increases, 
acted within its acknowledged duty and author- 
ity to compel adequate and efficient utility 
service to the citizens of this State, where it 
was clear from the Commission’s findings that, 
without additional gas supplies, the gas util- 
ties would be unable to render adequate service 
to their customers, that exploration programs 
were the most feasible means for obtaining 
these additional supplies, and that the utilities 
were unable, through traditional methods of 
financing, to fund _ sufficient exploration 
projects to obtain these supplies. State ex rel. 
Utils. Comm’n v. Edmisten, 294 N.C. 598, 242 
S.E.2d 862 (1978). 

Protest by City Not Notice. — A protest 
filed by a city in a proceeding by a power 
company for an increased cash fare on its city 
buses was not sufficient to constitute such 
notice as is required by this section so as to 
authorize the Commission to consider whether 
or not the service rendered by the power com- 
pany was adequate or inadequate. State ex rel. 
Utils. Comm’n v. City of Greensboro, 244 N.C. 
247, 93°9:H.2d 151 (1.956), 

Cited in State ex rel. Utils. Comm’n v. Two 
Way Radio Serv., Inc., 272 N.C. 591, 158 S.E.2d 
855 (1968); State ex rel. Utils. Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968); State ex rel. Utils. Comm’n 
v. Nantahala Power & Light Co., 313 N.C. 614, 
332 S.E.2d 397 (1985); State ex rel. Utils. 
Comm’n v. Carolina Water Serv., Inc., 335 N.C. 
493, 439 S.E.2d 127 (1994). 


§ 62-43. Fixing standards, classifications, etc.; testing ser- 
vice. 


(a) The Commission may, after notice and hearing, had upon its own motion 
or upon complaint, ascertain and fix just and reasonable standards, classifi- 
cations, regulations, practices, or service to be furnished, imposed, observed or 
followed by any or all public utilities; ascertain and fix adequate and reason- 
able standards for the measurement of quantity, quality, pressure, initial 
voltage or other condition pertaining to the supply of the product, commodity 
or service furnished or rendered by any and all public utilities; prescribe 
reasonable regulations for the examination and testing of such product, 
commodity or service and for the measurement thereof; establish or approve 
reasonable rules, regulations, specifications and standards to secure the 
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accuracy of all meters and appliances for measurement; and provide for the 
examination and testing of any and all appliances used for the measurement 
of any product, commodity or service of any public utility. 

(b) The Commission shall fix, establish and promulgate standards of quality 
and safety for gas furnished by a public utility and prescribe rules and 
regulations for the enforcement of and obedience to the same. (1919, c. 32; C.S., 
pmo, 1J30, c, 134) 8; 3; c, 307, s. 11; 1941) c. 97; 19639c-d165, 5. 1.) 


CASE NOTES 


186 S.E.2d 612 (1972), cert. denied, 281 N.C. 
158, 188 S.E.2d 364 (1972). 


For case holding notice adequate under 
this section, see State ex rel. Utilities Comm’n 
v. Associated Petro. Carriers, 13 N.C. App. 554, 


§ 62-44. Commission may require continuous telephone 
lines. 


The Commission may, upon its own motion or upon written complaint by any 
person, after notice and hearing, require any two or more telephone or 
telegraph utilities to establish and maintain through lines within the State 
between two or more localities, which cannot be communicated with or reached 
by the lines of either utility alone, where the lines or wires of such utilities 
form a continuous line of communication, or could be made to do so by the 
construction and maintenance of suitable connections or the joint use of 
equipment, or the transfer of messages at common points. The rate for such 
service shall be just and reasonable and the Commission shall have power to 
establish the same, and declare the portion thereof to which each utility 
affected thereby is entitled and the manner in which the same must be secured 
and paid. All necessary construction, maintenance and equipment in order to 
establish such service shall be constructed and maintained in such manner 
and under such rules, with such divisions of expense and labor, as may be 
required by the Commission. (1933, c. 307, s. 9; 1963, c. 1165, s. 1.) 


CASE NOTES 


Statutes Requiring Interconnection tunity to take away its customers. or 


with Competitor Should Not Be Extended 
Beyond Plain Meaning. — The power to 
require the proprietor of a business to intercon- 
nect its facilities with those of a competitor is a 
drastic power. Statutes conferring it should not 
be extended beyond their plain meaning. State 
ex rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966). 

When Interconnection of Lines May Be 
Required. — This section authorizes the Com- 
mission to require a connection of the lines of 
two telephone companies, but only when they 
serve localities which cannot be communicated 
with by the lines of one of them alone. State ex 
rel. Utils. Comm'n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966). 

There is no provision in this Chapter which 
requires, or authorizes the Commission to re- 
quire, a utility, with large investments in its 
own plant and facilities, to permit interconnec- 
tion with such plant and facilities by a compet- 
itor in order to increase the competitor’s oppor- 


prospective customers. State ex rel. Utils. 
Comm’n vy. Carolina Tel. & Tel. Co., 267 N.C. 
207148 'S:E.2d°100 (1966). 

Section Does Not Authorize Commission 
to Compel Telephone Company to Inter- 
connect with Radio Company Serving 
Same Area. — This section may not reason- 
ably be extended by construction to authorize 
the Commission to compel a telephone com- 
pany to interconnect its system with the system 
of a radio company serving the identical area 
which the telephone company, itself, serves or 
desires to serve. State ex rel. Utils. Comm’n v. 
Carolina Welk Tel. Co. 2G7N.©.- 251, 0146 
S.E.2d 100 (1966). 

Mobile Radio Service Company Is Not 
“Telephone or Telegraph Utility”. — Even if 
the record is sufficient to support an order 
granting an applicant a certificate of public 
convenience and necessity to act as a common 
carrier of communications providing mobile ra- 
dio service, the Commission has no statutory 
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authority to require a telephone utility to inter- | would not be a “telephone or telegraph utility.” 
connect applicant’s radio communications sys- State ex rel. Utils. Comm’n v. Carolina Tel. & 
tem with the utility’s land telephone system. If Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 
permitted to render such service, the applicant 


§ 62-45. Determination of cost and value of utility prop- 
erty. 


The Commission, after notice and hearing, may ascertain and fix the cost or 
value, or both, of the whole or any part of the property of any public utility 
insofar as the same is material to the exercise of the jurisdiction of the 
Commission, make revaluations from time to time, and ascertain the cost of all 
new construction, extensions and additions to the property of every public 
Udthityedl!933..c.30 70s, 12% L9G34cellGoxsmle) 


§ 62-46. Water gauging stations. 


The Commission may require the location, establishment, maintenance and 
operation of any water gauging station which it finds is needed in the State 
over and above those required by federal agencies, and the Commission may 
cooperate with federal and other State agencies as to the location, construction 
and reports and the results of operation of such station. (19338, c. 307, s. 33; 
1963) c. L165.sale) 


§ 62-47. Reports from municipalities operating own utili- 
ties. 


Every municipality furnishing gas, electricity or telephone service shall 
make an annual report to the Commission, verified by the oath of the general 
manager or superintendent thereof, on the same forms as provided for reports 
of public utilities, giving the same information as required of public utilities. 
(1933 er 20V se 347 1 UOoNemILGovsel») 


Cross References. — As to admissibility of 
records in utility rate hearing, see G.S. 62-65. 


§ 62-48. Appearance before courts and agencies. 


(a) The Commission is authorized and empowered to initiate or appear in 
such proceedings before federal and State courts and agencies as in its opinion 
may be necessary to secure for the users of public utility service in this State 
just and reasonable rates and service; provided, however, that the Commission 
shall not appear in any State appellate court in support of any order or decision 
of the Commission entered in a proceeding in which a public utility had the 
burden of proof. 

(b) The Commission may, when appearing before federal courts and agen- 
cies on behalf of the using and consuming public in matters relating to the 
wholesale rates and supply of natural gas, employ, subject to the approval of 
the Governor, private legal counsel and be reimbursed for any resulting legal 
fees and costs from past and future refunds received by the North Carolina 
natural gas distribution companies, and may establish procedures for those 
natural gas distribution companies to set aside reasonable amounts of those 
refunds for this purpose. The Commission is also authorized to establish 
procedures whereby the State may be reimbursed from past and future refunds 
received by the North Carolina natural gas distribution companies for travel 
expenses incurred by staff members of the Commission and Public Staff 
designated to provide assistance to the Commission’s private legal counsel in 
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natural gas matters before federal courts and agencies. (1899, c. 164, s. 14; 
Revs el Os LOOs ec, 469.557 CSt, ty 1007531929, c3:2351 933), c. 184.s..8: 
Mae P1965 Ie) Ll6S,ist 1; 1977, en4685s; 1151985; cr3i2: sy: 1985' (Reg: 
Sess., 1986), c. 1014, s. 233.) 


§ 62-49. Publication of utilities laws. 


The Commission is authorized and directed to secure publication of all North 
Carolina laws affecting public utilities, together with the Commission rules 
and regulations, in an annotated edition, and the Commission may adopt rules 
for distribution of said publication, and shall publish biennial supplements to 
said utilities laws containing all amendments and additions thereto, and may 
republish said laws at such times as may be reasonable and necessary. (1963, 
Genibos's: 1967, c: 1133.) 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. Petro- ican Courier Corp., 8 N.C. App. 367, 174 S.E.2d 
leum Transp., Inc., 2 N.C. App. 566, 163 S.E.2d 808 (1970). 
526 (1968); State ex rel. Utils. Comm’n v. Amer- 


§ 62-50. Safety standards for gas pipeline facilities. 


(a) The Commission may promulgate and adopt safety standards for the 
operation of natural gas pipeline facilities in North Carolina. These safety 
standards shall apply to the pipeline facilities of gas utilities and pipeline 
carriers under franchise from the Utilities Commission and to pipeline 
facilities of other gas operators, as defined in subsection (g) of this section. The 
Commission shall require that all gas operators file with the Commission 
reports of all accidents occurring in connection with the operation of their gas 
pipeline facilities located in North Carolina. The Commission may require that 
all gas operators file with the Commission copies of their construction, 
operation, and maintenance standards and procedures, and any amendments 
thereto, and such other information as may be necessary to show compliance 
with the safety standards promulgated by the Commission. Where the Com- 
mission has reason to believe that any gas operator is not in compliance with 
the Commission’s safety standards, the Commission may, after notice and 
hearing, order that gas operator to take such measures as may be necessary to 
comply with the standards. The Commission may require all gas operators to 
furnish engineering reports showing that their pipeline facilities are in safe 
operating condition and are being operated in conformity with the Commis- 
sion’s safety standards. 

(b) The Commission is hereby authorized to enter into agreements with the 
United States Department of Transportation and other federal agencies and 
with other states or public utilities commissions of other states for the 
regulation of natural gas pipelines located within the State of North Carolina 
and upon the execution of such cooperative agreements, the Commission is 
authorized to utilize Commission personnel for inspection, investigation, and 
regulation of safety standards for interstate and intrastate natural gas 
pipelines in North Carolina, and to share in the cost of such regulation with 
other agencies having duties with respect to the regulation of said natural gas 
pipelines, and to receive funds from the United States Department of Trans- 
portation for such regulation. The Commission may use Commission personnel 
to inspect and investigate all gas incidents, facilities, and records kept 
pursuant to the provisions of 49 Code of Federal Regulations, Parts 191, 192, 
and 193, and to cooperate with other state and federal agencies in determining 
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the probable cause or causes of gas incidents. Any information obtained during 
an investigation of a gas incident shall be reduced to writing and a report 
containing that information shall be filed with the Chief Clerk of the Commis- 
sion and the report shall be subject to public inspection but.the report shall not 
be admissible in evidence in any civil or criminal proceeding arising from the 
incident. 

(c) The Utilities Commission is hereby authorized to enter into cooperative 
agreements for inspection of all natural gas pipelines of North Carolina to the 
end that the Utilities Commission may enter into agreements with the United 
States Department of Transportation or other federal or state agencies to 
regulate and inspect the safety standards for all natural gas pipelines in the 
State of North Carolina, including interstate natural gas pipelines. 

(d) Any person who violates any provision of this section, or any regulation 
of the Utilities Commission issued thereunder, shall be subject to a civil 
penalty for each violation for each day that the violation continues. The 
maximum penalty for each day of a violation and for all the days of a 
continuing violation may not exceed the maximum penalties that would apply 
if the penalties had been imposed under 49 U.S.C. Appx. § 1679a(a) by the 
Secretary of the United States Department of Transportation. Penalties 
assessed under this subsection shall be credited to the General Fund as nontax 
revenue. 

(e) Any action for civil penalty or any claim for said penalty may be 
compromised by the Utilities Commission and settled for an agreed amount. In 
determining the amount of the penalty imposed in civil action, or the amount 
agreed upon in compromise, the amount of the penalty shall be considered in 
relation to the size of the business of the person charged, the gravity of the 
violation, and the good faith of the person charged in attempting to achieve 
compliance, after any prior notification of a violation. The amount of the 
penalty, when finally determined in a civil action, or the amount agreed upon 
in compromise, may be deducted from any sums owing by the State to the 
person charged, or may be collected as in the case of any judgment in a civil 
action in the State courts. 

(f) The General Court of Justice of North Carolina is authorized to issue 
court orders, restraining orders, injunctions and other processes of the court in 
actions by the Utilities Commission to enforce the provisions of this Chapter 
relating to gas pipeline safety, and the Commission is authorized to bring 
actions in said court, including actions for mandatory injunctions, restraining 
orders, temporary restraining orders, penalties, damages and such other relief 
as may be necessary to secure compliance with the provisions of this section 
and regulations of the Commission duly enacted and adopted hereunder 
relating to gas pipeline safety. This provision is in addition to other powers of 
the Commission and the courts in relation to the enforcement of provisions of 
this Chapter in the courts, and shall not limit the present powers of the 
Commission in bringing actions in the courts for enforcement of other 
provisions of this Chapter. 

(g) For the purpose of this section, “gas operators” include gas utilities and 
gas pipeline carriers operating under a franchise from the Utilities Commis- 
sion, municipal corporations operating municipally owned gas distribution 
systems, regional natural gas districts organized and operated pursuant to 
Article 28 of Chapter 160A of the General Statutes, and public housing 
authorities and any person operating apartment complexes or mobile home 
parks that distribute or submeter natural gas to their tenants. This section 
does not confer any other jurisdiction over municipally owned gas distribution 
systems, regional natural gas districts, public housing authorities or persons 
operating apartment complexes or mobile home parks. (1967, c. 1134, s. 1; 
1969, ¢.646;:1971ycci154911452 1979 cn 269 ist 1s 198971en4 3 isso yen 993) 
cx Onswal: 199724265) 9) 
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§ 62-51. To inspect books and records of corporations 
affiliated with public utilities. 


Members of the Commission, Commission staff, and public staff are hereby 
authorized to inspect the books and records of corporations affiliated with 
public utilities regulated by the Utilities Commission under the provisions of 
this Chapter, including parent corporations and subsidiaries of parent corpo- 
rations. This authorization shall extend to all reasonably necessary inspection 
of all books and records of account and agreements and transactions between 
public utilities doing business in North Carolina and their affiliated corpora- 
tions where such records relate either directly or indirectly to the provision of 
intrastate service by the utility. The right to inspect such books and records 
shall apply both to books and records in the State of North Carolina and such 
books and records located outside of the State of North Carolina. If any such 
affiliated corporation shall refuse to permit such inspection of its books and 
records and its transactions with public utilities doing business in North 
Carolina, the Utilities Commission is empowered to order the public utility 
regulated in North Carolina to show cause why it should not secure from its 
affiiated corporation such books and records for inspection in North Carolina 
or why their franchise to operate as a public utility in North Carolina should 
not be cancelled. (1969, c. 764, s. 1; 1977, c. 468, s. 12.) 


CASE NOTES 


Broad Authority to Inspect and Investi- 
gate. — Within its proper rate-making author- 
ity, the Commission is expressly authorized to 
inspect the books and records of affiliated com- 
panies and to investigate contracts and prac- 
tices between the petitioning utility and its 
affiliated companies, including parent corpora- 
tions and subsidiaries of parent corporations. 
The authority of the Commission to inspect 
books and records and to make investigations 
into transactions between affiliates, as con- 
ferred by this section, is quite broad. State ex 
rel. Utils. Comm’n v. Intervenor Residents, 305 
N.C. 62, 286 S.E.2d 770 (1982). 


This section cannot give the Utilities 
Commission jurisdiction over Bellsouth 
Advertising and Publishing Company. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co:, 93 N.C. App. 260, 377 S.E.2d 772 
(1989), rev'd on other grounds, 326 N.C. 522, 
391 S.E.2d 487 (1990). 

Applied in State ex rel. Utils. Comm'n v. 
Edmisten, 299 N.C. 432, 263 S.E.2d 583 (1980). 

Cited in State ex rel. Utils. Comm'n v. Gen- 
eral elela-ComZsiqN. C..313i189 so eda 05 
(1972); State ex rel. Utils. Comm’n v. Interve- 
nor Residents, 52 N.C. App. 222, 278 S.E.2d 761 
(1981). 


§ 62-52. Interruption of service. 


The Utilities Commission may adopt appropriate rules and regulations 
which would allow public utilities to temporarily interrupt service when a 
structure is moved by the owner of such structure (or by a licensed mover 
authorized and acting on behalf of the owner) over or along public roads or 
streets and there are public utility facilities in place which would impede the 
movement of such structure. Such rules and regulations shall require: 

(1) The owner to demonstrate that the public health and safety of the 
utility’s customers and that of the general public will not be affected 
by the interruption of such service, 

(2) That the inconvenience to said customers and the general public can 
be fully anticipated and reduced to a minimum, 

(3) The utility cooperate with the owner in furnishing information rela- 
tive to (1) and (2), and 

(4) An initial application fee be paid the utility toward its cost to be 
incurred in investigating and planning. 

Should the owner and the public utility be unable to agree on a practical 
procedure and/or the direction to follow in overcoming the impeding facilities 
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in order that the public health and safety of the utility's customers and that of 
the general public will not be affected, then and in such event the owner may 
petition the Utilities Commission to require the utility to temporarily inter- 
rupt its service to its customers by disconnecting the impeding facilities, 
provided the owner can demonstrate to the satisfaction of the Commission that 
the public health and safety of the utility's customers and that of the general 
public will not be affected by such interruption of service and that the public 
utility was unreasonable in the procedure, direction and cost proposed to the 
owner to overcome the impeding facility. 

In any event, the owner of said structure shall reimburse the utility its full 
cost involved in such disconnection and reconnection including but not limited 
to planning, engineering, notification and administrative costs, labor, material 
and equipment. Should the impeding facility be overcome other than by 
disconnection, the owner shall nevertheless reimburse the utility its full cost 
related thereto. (1981 (Reg. Sess., 1982), c. 1186, s. 1.) 


§ 62-53. Electric membership corporation subsidiaries. 


In addition to any other authority granted to the Commission in this 
Chapter, the Commission shall have the authority to regulate electric mem- 
bership corporations as provided in G.S. 117-18.1. (1999-180, s. 4.) 


§ 62-54. Notification of opportunity to object to telephone 
solicitation. 


The Commission shall require each local exchange company and each 
competing local provider certified to do business in North Carolina to notify all 
telephone subscribers who subscribe to residential service from that company 
of the provisions of Article 4 of Chapter 75 of the General Statutes and of the 
federal laws and regulations allowing consumers to object to receiving tele- 
phone solicitations, by enclosing a bill insert, drafted pursuant to G.S. 
75-102(m), at least annually, in at least one telephone bill mailed to every 
residential customer. The Commission shall also ensure that this information 
is printed in a clear, conspicuous manner in the consumer information pages of 
each telephone directory distributed to residential customers. (2000-161, s. 3; 
2003-411, s. 5.) 


Cross References. — As to increased con- 
sumer protections from unwanted telephone 
solicitations, see G.S. 75-100 et seq. 

Editor’s Note. — Session Laws 2000-161, s. 
3, enacted this section as G.S. 62-53. It was 
recodified as this section at the direction of the 
Revisor of Statutes. . 

Session Laws 2003-411, s. 5, effective October 
1, 2003, and applicable to all telephone directo- 
ries printed on or after January 1, 2004, re- 
wrote the section. 

Session Laws 2003-411, s. 6, provides: 
“Should one or more of the terms or provisions 
of this act or any application thereof be held or 
declared unenforceable or invalid to any extent, 
the remainder of this act, and the applications 
thereof that have not been held or declared 


unenforceable or invalid, shall remain in effect. 
In the specific event that the provisions of G.S. 
75-102, 75-108, 75-104, or 75-105 as enacted in 
Section 3 of this act, are declared to be pre- 
empted or otherwise unenforceable in relation 
to interstate telephone calls, those provisions 
shall remain in force and effect with respect to 
intrastate telephone calls.” 

Session Laws 2008-411, s. 7, provides: “Con- 
sistent with protected speech rights of busi- 
nesses that engage in telephone solicitations, 
the provisions of this act shall be given broad 
construction so as to protect telephone sub- 
scribers from unwanted telephone solicitations 
and from problematic sales techniques and pay- 
ment procedures often associated with these 
solicitations.” 
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§§ 62-55 through 62-59: Reserved for future codification purposes. 


ARTICLE 4. 


Procedure before the Commission. 


§ 62-60. Commission acting in judicial capacity; adminis- 
tering oaths and hearing evidence; decisions; 
quorum. 


For the purpose of conducting hearings, making decisions and issuing 
orders, and in formal investigations where a record is made of testimony under 
oath, the Commission shall be deemed to exercise functions judicial in nature 
and shall have all the powers and jurisdiction of a court of general jurisdiction 
as to all subjects over which the Commission has or may hereafter be given 
jurisdiction by law. The commissioners and members of the Commission’s staff 
designated and assigned as examiners shall have full power to administer 
oaths and to hear and take evidence. The Commission shall render its 
decisions upon questions of law and of fact in the same manner as a court of 
record. A majority of the commissioners shall constitute a quorum, and any 
order or decision of a majority of the commissioners shall constitute the order 
or decision of the Commission, except as otherwise provided in this Chapter. 
(1949460989, s:.1; 1963; .c. 1165, sl.) 


Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 
(1971). 


CASE NOTES 


This section does not give the Commis- 
sion the authority to determine the consti- 
tutionality of the legislation. State ex rel. 
Utils. Comm’n y. Carolina Util. Customers 
Ass’n, 336 N.C. 657, 446 S.E.2d 332 (1994). 

Commission Is Administrative Agency 
with Powers of a Dual Nature. — The Util- 
ities Commission, a creature of the General 
Assembly, is an administrative agency of the 
State, with such powers and duties as are given 
it by this Chapter. These powers and duties are 
of a dual nature — supervisory or regulatory, 
and judicial. State ex rel. N.C. Utils. Comm'n v. 
Atlantic Greyhound Corp., 224 N.C. 293, 29 
S.E.2d 909 (1944); Utilities Comm’n v. Atlantic 
Greyhound Corp., 224 N.C. 672, 32 S.E.2d 23 
(1944). 

The rate making activities of the Com- 
mission are a legislative function. State ex 
rel. Utils. Comm’n v. Edmisten, 294 N.C. 598, 
242 8.E.2d 862 (1978). 

Rule Making Is a Legislative Function. 
— Rule making is an exercise of the delegated 
legislative authority of the Commission, under 
G.S. 62-30 and 62-31, to supervise and control 
the public utilities of this State and to make 
reasonable rules and regulations to accomplish 
that end. State ex rel. Utils. Comm’ v. 


Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 

When the Commission is conducting a 
hearing, it is acting in a judicial capacity 
and shall render its decision upon questions of 
law and of fact in the same manner as a court of 
record. State ex rel. Utils. Comm’n v. Town of 
Pineville, 13 N.C. App. 663, 187 S.E.2d 473 
(oT?) 

As to Commission’s having powers of 
court of general jurisdiction as to certain 
matters, see State ex rel. N.C. Utils. Comm’n v. 
Atlantic Greyhound Corp., 224 N.C. 293, 29 
S.E.2d 909 (1944); Utilities Comm’n v. Atlantic 
Greyhound Corp., 224 N.C. 672, 32 S.H.2d 23 
(1944). 

Commission Is Without Inherent Pow- 
ers of Appellate Court. — The North Caro- 
lina Utilities Commission is a court of general 
jurisdiction only as to subjects embraced within 
this Chapter. It is a court of original jurisdiction 
and does not possess the inherent powers of an 
appellate court. State ex rel. N.C. Utils. 
Comm’n v. Norfolk S. Ry., 224 N.C. 762, 32 
S.E.2d 346 (1944). 

Liberality and informality are essential 
to the workings of the Commission. State 
ex rel. Utils. Comm’n v. Carolinas Comm. for 
Indus. Power Rates & Area Dev., Inc., 257 N.C. 
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560, 126.5.E,2d 325 (1962). 

Ordinarily, the procedure before the 
Commission is more or less informal, and 
is not as strict as in superior court, nor is it 
confined by technical rules. State ex rel. Utils. 
Comm'n v. Carolinas Comm. for Indus. Power 
Rates & Area Dev., Inc., 257 N.C. 560, 126 
S.E.2d 325 (1962); State ex rel. N.C. Utils. 
Comm'n v. Western Carolina Tel. Co., 260 N.C. 
369, 132 S.E.2d 873 (1963); State ex rel. Utils. 
Comm'n v. M.L. Hatcher Pickup & Delivery 
Servs., Inc., 48 N.C. App. 115, 268 S.E.2d 851 
(1980). 

The Commission is required by G.S. 62-65 (a) 
in deciding on an application for a certificate of 
public convenience and necessity to apply the 
rules of evidence applicable in civil actions in 
the superior court “insofar as practicable.” This 
section provides that the Commission shall 
render its decision “in the same manner as a 
court of record.” The procedure before the Com- 
mission is, however, not as formal as that in 
litigation conducted in the superior court. State 
ex rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S:4:2d 100°1966): 

Since the regulation of public utilities is a 
continuing and continuous process as to each 
utility, procedure before the Commission must 
be more or less informal and not confined by 
technical rules, in order that regulation may be 
consistent with changing conditions. State ex 
rel. Utilities Comm’n v. Associated Petro. Car- 
riers, 13 N.C. App. 554, 186 $.E.2d 612 (1972), 
cert; denied, 281 N.C. 158; 188 S.E.2d°364 
(1972); 

Great liberality is indulged in pleadings 
in proceedings before the Commission, and the 
technical and strict rules of pleading applicable 
in ordinary court proceedings do not apply. 
State ex rel. Utils. Comm’n v. Carolinas Comm. 
for Indus. Power Rates & Area Dev., Inc., 257 
N.C. 560, 126 S.E.2d 325 (1962). 

Substance and not form is controlling. 
State ex rel. Utils. Comm’n v. Carolinas Comm. 
for Indus. Power Rates & Area Dev., Inc., 257 
N.C. 560, 126 S.E.2d 325 (1962); State ex rel. 
N.C. Utils. Comm’n v. Western Carolina Tel. 
Co. 260 N.C5369, 132 S.E.2d 873 (1963). 

Commission may enlarge or restrict the 
inquiry before it unless a party is clearly 
prejudiced thereby. State ex rel. Utils. 
Comm'n v. Carolinas Comm. for Indus. Power 
Rates & Area Dev., Inc., 257 N.C. 560, 126 
S.E.2d 325 (1962); State ex rel: Utilities 
Comm’n v. Associated Petro. Carriers, 13 N.C. 
App. 554, 186 S.E.2d 612 (1972), cert. denied, 
251 N.C.1158, 188 S/H.2d°364, (1972). 

Issues of Fact Not to Be Decided Before 
All Evidence Is Offered. — It is erroneous if 
controverted questions of fact, or issues of fact, 
are decided by the Commission before all of the 
competent evidence of the parties is offered 
with respect thereto. State ex rel. Utils. 
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Comm'n v. Town of Pineville, 13 N.C. App. 663, 
187 S.H.2d 473, G9 72). 

Findings Must Be Supported by Compe- 
tent Evidence. — Since the Commission is 
required to render its decisions upon questions 
of law and of fact in the same manner as a court 
of record, its findings must be, as a matter of 
law, supported by competent evidence. State ex 
rel. Utils. Comm’n v. Rail Common Carriers, 42 
N.C. Appai3l 4, 256 S,B.2d-508 (1979). 

Finding May Be Based on “Late” Exhib- 
its. — The statutes prescribing the procedure 
for hearings before the Commission do not 
forbid it to make a finding, as to the capacity 
and ability of an applicant for a certificate of 
public convenience and necessity to serve, upon 
the basis of facts arising between the conclu- 
sion of the hearing and the entry of the order, 
when those facts are shown by “late” exhibits, 
otherwise competent, and when the adverse 
party has had adequate notice that such exhib- 
its have been filed with the Commission for 
inclusion in the record. State ex rel. Utils. 
Comm'n’ v- Carolina Tel’ -& “Yel™ Co. 267, c- 
257, 148 S.E.2d 100 (1966). 

Findings of Fact Not Disagreed with in 
Other Opinions as Those of Commission. 
— Where neither of the two concurring opin- 
ions nor the two dissenting opinions indicated 
any disagreement with any of the findings of 
fact stated in the opinion of another commis- 
sioner, and the opinion of no other commis- 
sioner suggested any other findings of fact, the 
findings of fact so stated in the opinion of the 
commissioner were, therefore, concurred in by 
a majority, if not all of the members of the 
Commission, and were, therefore, the findings 
of the Commission. State ex rel. Utils. Comm’n 
v. Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966). 

Different Reasons Given by Concurring 
Commissioners Are Not Grounds for Re- 
versal. — When this section and G.S. 62-79(a) 
are construed together, as they must be, it is 
apparent that the General Assembly did not 
intend that an order of the Commission con- 
curred in by the majority of its members, based 
upon findings of fact concurred in by a majority 
of its members, might be reversed solely be- 
cause the members of the concurring majority 
chose different rules, or supposed rules, of law 
as support for their decision and order. The 
diversity of the reasons given by the three 
commissioners who join in an ultimate decision 
and order are not a sufficient ground for its 
reversal. State ex rel. Utils. Comm’n v. Carolina 
Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 100 
(1966). 

Order in Opinion Concurred in by Ma- 
jority Is Order of Commission. — Where a 
majority of the commissioners concurred in the 
order set forth in the opinion by one of them, it 
was the order of the Commission. State ex rel. 
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Utils. Comm’n v. Carolina Tel. & Tel. Co., 267 
N.C. 257, 148 S.E.2d 100 (1966). 

If three commissioners concur, the order en- 
tered by them constitutes the order of the 
Commission. State ex rel. Utils. Comm’n y. 
Carolina Tel. & Tel. Co., 21 N.C. App. 251, 204 
S:E-2d 181 (1974). 

But all commissioners concurring must 
have heard evidence. State ex rel. Utils. 
Comm’n v. Carolina Tel. & Tel. Co., 21 N.C. App. 
251, 204 S.E.2d 181 (1974). 

It seems inconceivable that the General As- 
sembly intended that when a matter was heard 
by a hearing division, if “as many as three 
commissioners hearing the case approved the 
recommended order,” as provided by G.S. 62-76, 
the order should become a final order, but that 
the Commission, when a matter was heard 
before it, could issue a final order when only 
one of the commissioners who heard the case 
approved the order. State ex rel. Utils. Comm’n 
v. Carolina Tel. & Tel. Co., 21 N.C. App. 251, 
204 S.E.2d 181 (1974). 

Order Approved by Only One Commis- 
sioner Not Final. — An order was held to be a 
recommended order and not a final order where 
only one of the three commissioners who had 
heard the evidence in a hearing before the 
Commission participated in approving the or- 
der. State ex rel. Utils. Comm’n v. Carolina Tel. 
a leliCo,, 21,N.C. App..251, 204 S:B.2d.181 
(1974). 

Res Judicata. — Only specific questions 
actually heard and finally determined by the 
Commission in its judicial character are res 
judicata, and then only as to the parties to the 
hearing. State ex rel. Utils. Comm’n v. Caroli- 
nas Comm. for Indus. Power Rates & Area Dev., 
ING.) IN... 560, 126 5.H.2d 325 (1962). 

Actions of an administrative agency which 
involve the exercise of a legislative rather than 
a judicial function are not res judicata. Exer- 
cises of the Commission’s rule making power, 
therefore, are not governed by the principles of 
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res judicata and are reviewable by the Supreme 
Court in later appeals of closely related mat- 
ters. State ex rel. Utils. Comm’n v. Edmisten, 
294 N.C. 598, 242 S.E.2d 862 (1978). 

Deferring Use of Increased Rates Pend- 
ing Investigation. — After rates for certain 
intrastate shipments had been duly established 
by the Utilities Commission, defendant sought 
to increase such rates by filing tariff schedules 
to that effect. The Commission, in a proceeding 
to which defendant was a party, by order of 
postponement, which was not objected to, de- 
ferred use of the new increased rates pending 
investigation, and also directed that the rates 
previously fixed should not be changed by sub- 
sequent tariffs or schedules until this investi- 
gation and suspension proceeding had been 
disposed of, continuing the investigation from 
time to time at the request of defendant. It was 
held that such action of the Commission was 
binding on defendant. However, defendant was 
entitled to a reasonable time to comply with the 
order before penalties might be invoked. State 
ex rel. N.C. Utils. Comm’n v. Atlantic C.L.R.R., 
2240N, C8283) 29'S. .2d Oi 1944), 

For cases construing § 1023 of the Con- 
solidated Statutes, containing similar pro- 
visions, see State ex rel. Caldwell v. Wilson, 
121 N.C. 425, 121 N.C. 480, 28 S.E. 554, 28 S.E. 
554 (1897); State ex rel. N.C. Utils. Comm’n v. 
Southern Ry., 151 N.C. 447, 66 S.E. 427 (1909); 
North Carolina Corp. Comm’n v. Winston-Sa- 
lem Southbound Ry., 170 N.C. 560, 87 S.E. 785 
(1917); State ex rel. Corp. Comm'n v. Southern 
Ry. 185 5N° C7435, 117 8.8, 563 (1923). 

Cited in State ex rel. Utils. Comm’n v. Em- 
pire Power Co., 112 N.C. App. 265, 435 S.E.2d 
553 (1993); State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 123 N.C. 
App. 623, 473 S.E.2d 661 (1996); State ex rel. 
Utils. Comm/’n v. Thrifty Call, Inc., 154 N.C. 
App. 58, 571 S.E.2d 622, 2002 N.C. App. LEXIS 
1412 (2002), cert. denied, appeal dismissed, 357 
N;@66,05 79) 5.E 2deaqa) (2003). 


§ 62-60.1. Commission to sit in panels of three. 


(a) The Utilities Commission shall sit in panels of three commissioners each 
unless the chairman by order shall set the proceeding for hearing by the full 
Commission. 

(b) Any order or decision made unanimously by a panel of three commis- 
sioners shall constitute the order or decision of the Commission, except as 
otherwise provided in this Chapter; provided, however, that upon motion of 
any three commissioners not sitting on the panel, made within 10 days of 
issuance of such order or decision of the panel, with notice to parties of record, 
the order or decision of the panel shall thereby be stayed and the full 
Commission shall review the order or decision of the panel and shall within 30 
days of said motion either affirm or modify the order or decision of the panel or 
remand the matter to the panel for further proceedings; provided that the 
foregoing shall not limit the right of parties to seek review of such order or 
decision under G.S. 62-90. 
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(c) In the event an order or decision of the panel of three is not made 
unanimously, such order or decision shall be a recommended order only, 
subject to review by the full Commission, with all commissioners eligible to 
participate in the final arguments and decision. Review shall take place in 
accordance with the provisions of G.S. 62-78 and the Commission shall decide 
the matter in controversy and make appropriate order or decision thereon 
within 60 days of the date of the recommended order. If within the filing period 
specified by the panel no exception has been filed by a party, or if the 
Commission within the same period has not advised the parties that it will 
conduct a review upon its own motion, the reeommended order or decision shall 
become the final order or decision of the Commission. Nothing in this section 
shall amend or repeal the provisions of G.S. 62-134. 

(d) This section shall become effective July 1, 1975, and shall not affect the 
utilization of or the procedures outlined for utilization of a hearing commis- 
sioner or a hearing examiner as provided for elsewhere in Chapter 62. (1975, 
C4243 see el (iC AGS acne ls3.) 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. 
Thornburg, 316 N.C. 238, 342 $.E.2d 28 (1986). 


§ 62-61. Witnesses; production of papers; contempt. 


The Commission shall have the same power to compel the attendance of 
witnesses, require the examination of persons and parties, and compel the 
production of books and papers, and punish for contempt, as by law is 
conferred upon the superior courts. (1949, c. 989, s. 1; 19638, c. 1165, s. 1.) 


Cross References. — As to contempt, see 
G.S. 5A-11 et seq. As to attendance of wit- 
nesses, see G.S. 8-59 et seq. 


§ 62-62. Issuance and service of subpoenas. 


All subpoenas for witnesses to appear before the Commission, a division of 
the Commission or a hearing commissioner or examiner and notice to persons 
or corporations, shall be issued by the Commission or its chief clerk or a deputy 
clerk and be directed to any sheriff or other officer authorized by law to serve 
process issued out of the superior courts, who shall execute the same and make 
due return thereof as directed therein, under the penalties prescribed by law 
for a failure to execute and return the process of any court. The Commission 
shall have the authority to require the applicant for a subpoena for persons 
and documents to make a reasonable showing that the evidence of such 
persons or documents will be material and relevant to the issue in the 
proceeding. (1949, ¢989,6, 1. 1963..c, 1165) S412 1995.¢.3 79 ss alte) 


§ 62-63. Service of process and notices. 


The chief clerk, a deputy clerk, or any authorized agent of the Commission 
may serve any notice issued by it and his return thereof shall be evidence of 
said service; and it shall be the duty of the sheriffs and all officers authorized 
by law to serve process issuing out of the superior courts, to serve any process, 
subpoenas and notices issued by the Commission, and such officers shall be 
entitled to the same fees as are prescribed by law for serving similar papers 
issuing from the superior court. Service of notice of all hearings, investigations 
and proceedings by the Commission may be made upon any person upon whom 
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a summons may be served in accordance with the provisions governing civil 
actions in the superior courts of this State, and may be made personally by an 
authorized agent of the Commission or by mailing in a sealed envelope, 
registered, with postage prepaid, or by certified mail. (1949, c. 989, s. 1; 1957, 
Seuss. 2; 1965, c. 1165... 1.) 


Cross References. — As to penalty imposed 
upon sheriff for failing to execute and return 
process, see G.S. 162-14. 


§ 62-64. Bonds. 


All bonds or undertakings required to be given by any of the provisions of 
this Chapter shall be payable to the State of North Carolina, and may be sued 
on as are other undertakings which are payable to the State. (1949, c. 989, s. 
d19635,.¢;.1165,.s. 1.) 


§ 62-65. Rules of evidence; judicial notice. 


(a) When acting as a court of record, the Commission shall apply the rules 
of evidence applicable in civil actions in the superior court, insofar as 
practicable, but no decision or order of the Commission shall be made or 
entered in any such proceeding unless the same is supported by competent 
material and substantial evidence upon consideration of the whole record. Oral 
evidence shall be taken on oath or affirmation. The rules of privilege shall be 
effective to the same extent that they are now or hereafter recognized in civil 
actions in the superior court. The Commission may exclude incompetent, 
irrelevant, immaterial and unduly repetitious or cumulative evidence. All 
evidence, including records and documents in the possession of the Commis- 
sion of which it desires to avail itself, shall be made a part of the record in the 
case by definite reference thereto at the hearing. Any party introducing any 
document or record in evidence by reference shall bear the expense of all copies 
required for the record in the event of an appeal from the Commission’s order. 
Every party to a proceeding shall have the right to call and examine witnesses, 
to introduce exhibits, to cross-examine opposing witnesses on any matter 
relevant to the issues, to impeach any witness regardless of which party first 
called such witness to testify and to rebut the evidence against him. If a party 
does not testify in his own behalf, he may be called and examined as if under 
cross-examination. 

(b) The Commission may take judicial notice of its decisions, the annual 
reports of public utilities on file with the Commission, published reports of 
federal regulatory agencies, the decisions of State and federal courts, State and 
federal statutes, public information and data published by official State and 
federal agencies and reputable financial reporting services, generally recog- 
nized technical and scientific facts within the Commission’s specialized know]- 
edge, and such other facts and evidence as may be judicially noticed by justices 
and judges of the General Court of Justice. When any Commission decision 
relies upon such judicial notice of material facts not appearing in evidence, it 
shall be so stated with particularity in such decision and any party shall, upon 
petition filed within 10 days after service of the decision, be afforded an 
opportunity to contest the purported facts noticed or show to the contrary in a 
rehearing set with proper notice to all parties; but the Commission may notify 
the parties before or during the hearing of facts judicially noticed, and afford 
at the hearing a reasonable opportunity to contest the purported facts noticed, 
or show to the contrary. (1949, c. 989, s. 1; 1959, c. 639, s. 2; 1963, c. 1165, s. 1; 
ie foc. 108; 8: 21.) 
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Cross References. — As to rules of evidence 
generally, see G.S. 8C-1 et seq. 
Legal Periodicals. — For article on admin- 


CH. 62. PUBLIC UTILITIES 


§62-65 


istrative evidence rules, see 49 N.C.L. Rev. 635 
(A907 Ws 


CASE NOTES 


Informality of Procedure. — The Commis- 
sion is required by subsection (a) in deciding on 
an application for a certificate of public conve- 
nience and necessity to apply the rules of evi- 
dence applicable in civil actions in the superior 
court “insofar as practicable.” Section 62-60 
provides that the Commission shall render its 
decision “in the same manner as a court of 
record.” The procedure before the Commission 
is, however, not as formal as that in litigation 
conducted in the superior court. State ex rel. 
Utils. Comm’n v. Carolina Tel. & Tel. Co., 267 
NIC e257, 1467'S) 2d 1000966): 

Procedure before the Commission in the trial 
of utilities matters, and particularly in the 
admission of evidence, is not so formal as liti- 
gation conducted in the superior court. State ex 
rel. Utils. Comm'n v. Springdale Estates Ass’n, 
46 N.C. App. 488, 265 S.E.2d 647 (1980). 

Admissibility of Annual Reports of Mu- 
nicipalities. — In a proceeding by a utility for 
an increase in rates, wherein municipalities 
engaged in resale of electrical energy pur- 
chased from the utility protested against the 
proposed schedules of the utility, copies of an- 
nual reports of the municipality to the Commis- 
sion pursuant to statute, which showed profits 
made by the municipalities from resale of elec- 
trical energy, were admissible in evidence on 
the question of whether the proposed schedules 
were fair and equitable as between groups or 
classifications to be served under such sched- 
ules. State ex rel. N.C. Utils. Comm’n v. Munic- 
ipal Corps., 243 N.C. 198, 90 S.E.2d 519 (1955). 

Admissibility of Evidence of Rates 
Charged by Another Utility. — In a proceed- 
ing by a utility for a rate increase, the Commis- 
sion properly excluded evidence of rates 
charged by another utility in the same area as 
that involved in the proceeding, in the absence 
of evidence as to the relative cost conditions of 
the two utilities. State ex rel. N.C. Utils. 
Comm’n v. Municipal Corps., 243 N.C. 198, 90 
S.E.2d 519 (1955). 

Evidence Held Sufficient. — The Commis- 
sion heard ample evidence to support its find- 
ing that the introduction of natural gas facili- 
ties into unserved areas would assist in the 
economic development of those areas. State ex 
rel. Utils. Comm’n v. Carolina Util. Customers 
Ass'n, 336 N.C. 657, 446 S.E.2d 332 (1994). 

Admission of Expert-Opinion Evidence. 
— In a rule making proceeding, the Utilities 
Commission did not err in admitting expert 
opinion evidence without a specific finding that 
the witness was an expert, since the admission 


of the evidence over objection and the denial of 
a motion to strike constituted the Commission’s 
ruling that the witness was qualified as an 
expert. State ex rel. Utilities Comm’n v. Associ- 
ated Petro. Carriers, 13 N.C. App. 554, 186 
S.E.2d 612 (1972), cert. denied, 281 N.C. 158, 
188 S.E.2d 364 (1972). 

Findings May Be Based on “Late” Exhib- 
its. — The statutes prescribing the procedure 
for hearings before the Commission do not 
forbid it to make a finding, as to the capacity 
and ability of an applicant for a certificate of 
public convenience and necessity to serve, upon 
the basis of facts arising between the conclu- 
sion of the hearing and the entry of the order, 
when those facts are shown by “late” exhibits, 
otherwise competent, and when the adverse 
party has had adequate notice that such exhib- 
its have been filed with the Commission for 
inclusion in the record. State ex rel. Utils. 
Comm’n v. Carolina Tel. & Tel. Co.; 267 N.C. 
257, 148 S.E.2d 100 (1966). 

Judicial Notice of Financial Data. — Al- 
though the record before the Commission did 
not include testimony or documentary evidence 
as to the earnings of the 24 electric utilities 
whose earnings were shown in Moody’s Invest- 
ment Service, subsection (b) expressly autho- 
rizes the Commission to take judicial notice of 
data published by reputable financial reporting 
services, so that there was no error in the 
consideration of this data by the Commission in 
determining a fair rate of return to be allowed 
the utility. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 575, 232 8.4.24 177 (977): 

Judicial Notice of Industry Trend. — The 
Utilities Commission did not act arbitrarily in 
judicially noticing the current restructuring 
trend in the electric utility industry, where the 
reality of this trend was not subject to reason- 
able dispute because it was generally known 
within the industry. State ex rel. Utils. Comm’n 
v. Carolina Indus. Group For Fair Util. Rates, 
130 N.C. App. 636, 503 S.E.2d 697 (1998), cert. 
denied, 349 N.C. 377 (1998). 

Burden of Proof. — In the hearing before 
the Utilities Commission, the burden was on 
the applicant to offer competent, material and 
substantial evidence in support of his applica- 
tion for modification of his existing franchise. 
State ex rel. Utils. Comm’n v. Great S. Trucking 
Co., 223 N.C. 687, 28 S.E.2d 201 (1943); State 
ex rel. Utils. Comm’n v. Ray, 236 N.C. 692, 73 
S.E.2d 870 (1953). 

The “whole record test” set forth in this 
section requires the Commission’s order to be 
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affirmed if, upon consideration of the whole 
record as submitted, the facts found by the 
Commission are supported by competent, ma- 
terial and substantial evidence, taking into 
account any contradictory evidence or evidence 
from which conflicting inferences could be 
drawn. State ex rel. Utils. Comm’n v. Spring- 
dale Estates Ass’n, 46 N.C. App. 488, 265 
S.E.2d 647 (1980). 

“Substantial evidence” is such relevant 
evidence as a reasonable mind might accept as 
adequate to support a conclusion. State ex rel. 
Utils. Comm'n v. Springdale Estates Ass’n, 46 
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Cited in State ex rel. Utils. Comm’n v. Atlan- 
tic) G.Lah: hey 268 N Gr 6242) 50 Sil 2d-386 
(1966); State ex rel. Utils. Comm’n v. Nello L. 
Teer Co., 266 N.C. 366, 146 S.E.2d 511 (1966); 
State ex rel. Utils. Comm’n v. Duke Power Co., 
285 N.C. 377, 206 S.E.2d 269 (1974); State ex 
rel. Utils. Comm’n v. Carolina Util. Customers 
Ass'n, 337 N.C. 236, 446 S.E.2d 348 (1994); 
State ex rel. Utils. Comm’n v. Carolina Util. 
Customers Ass’n, 348 N.C. 452, 500 S.E.2d 693 
(1998); In re Petition of Utils., Inc., 147 N.C. 
App. 182, 555 S.E.2d 333, 2001 N.C. App. 
LEXIS 1141 (2001). 


N.C. App. 488, 265 S.E.2d 647 (1980). 


§ 62-66. Depositions. 


The Commission or any party to a proceeding may take and use depositions 
of witnesses in the same manner as provided by law for the taking and use of 
depositions in civil actions in the superior court. (1949, c. 989, s. 1; 1963, c. 
MCS; Ss. 1:) 


§ 62-67: Repealed by Session Laws 1981, c. 193, s. 1. 


§ 62-68. Use of affidavits. 


At any time, 10 or more days prior to a hearing or a continued hearing, any 
party or the Commission may send by registered or certified mail or deliver to 
the opposing parties a copy of any affidavit proposed to be used in evidence, 
together with the notice as herein provided. Unless an opposing party or the 
Commission at least five days prior to the hearing, if the affidavit and notice 
are received at least 20 days prior to such hearing, otherwise at any time prior 
to or during such hearing, sends by registered or certified mail or delivers to 
the proponent a request to cross-examine the affiant at the hearing, the right 
to cross-examine such affiant is waived and the affidavit, if introduced in 
evidence, shall be given the same effect as if the affiant had testified orally. If 
an opportunity to cross-examine an affiant at the hearing is not afforded after 
request therefor is made as herein provided, the affidavit shall not be received 
in evidence. The notice accompanying the affidavit shall set forth the name and 
address of the affiant and shall contain a statement that the affiant will not be 
called to testify orally and will not be subject to cross-examination unless the 
opposing parties or the Commission demand the right of cross-examination by 
notice mailed or delivered to the proponent at least five days prior to the 
hearing if the notice and affidavit are received at least 20 days prior to such 
hearing, otherwise at any time prior to or during such hearing. (1949, c. 989, 
em el0D C1152. S.35> 1963, c 1651's. t) 


Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 
(1971). 


§ 62-69. Stipulations and agreements; prehearing confer- 
ence. 


(a) In all contested proceedings the Commission, by prehearing conferences 
and in such other manner as it may deem expedient and in the public interest, 
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shall encourage the parties and their counsel to make and enter stipulations of 
record for the following purposes: 
(1) Eliminating the necessity of proof of all facts which may be admitted 
and the authenticity of documentary evidence, 
(2) Facilitating the use of exhibits, and 
(3) Clarifying the issues of fact and law. 

The Commission may make informal disposition of any contested proceeding 
by stipulation, agreed settlement, consent order or default. 

(b) Unless otherwise provided in the Commission’s rules of practice and 
procedure, such prehearing conferences may be ordered by the Commission or 
requested by any party to a proceeding in substantially the same manner, and 
with substantially the same subsequent procedure, as provided by law for the 
conduct of pretrial hearings in the superior court. (1949, c. 989, s. 1; 1963, c. 
TGs eel) 


CASE NOTES 


Adoption of Nonunanimous Stipulation. 
— The Utilities Commission may adopt the 
recommendations or provisions of a 
nonunanimous stipulation as long as the Com- 
mission sets forth its reasoning and makes its 


stantial evidence on the record that the pro- 
posal is just and reasonable to all parties in 
light of all the evidence presented. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 348 N.C. 452, 500 S.E.2d 693 (1998). 


own independent conclusion supported by sub- 


§ 62-70. Ex parte communications. 


(a) In all matters and proceedings pending on the Commission’s formal 
docket, with adversary parties of record, all communications or contact of any 
nature whatsoever between any party and the Commission or any of its 
members, or any hearing examiner assigned to such docket, whether verbal or 
written, formal or informal, which pertains to the merits of such matter or 
proceeding, shall be made only with full knowledge of, or notice to, all other 
parties of record. All parties shall have an opportunity to be informed fully as 
to the nature of such communication and to be present and heard with respect 
thereto. In all matters and proceedings which are judicial in nature, it is the 
specific intent of this section that all members of the Commission shall conduct 
all trials, hearings and proceedings before them in the manner and in 
accordance with the judicial standards applicable to judges of the General 
Court of Justice, as provided in Chapter 7A of the General Statutes, and upon 
the initiation of any such proceedings, and particularly during the trial or 
hearing thereof, there shall be no communications or contacts of any nature, 
including telephone communications, written correspondence, or direct office 
conferences, between any party or such party’s attorney and any member of the 
Commission or any hearing examiner, without all other parties to such 
proceeding having full notice and opportunity to be present and heard with 
respect to any such contact or communication. 

Any commissioner who knowingly receives any such communication or 
contact during such proceeding and who fails promptly to report the same to 
the Attorney General, or who otherwise violates any of the provisions of this 
subsection shall be liable to impeachment. Any examiner who knowingly 
receives any such communication or contact during such proceeding and who 
fails promptly to report the same to the Attorney General or who otherwise 
violates any of the provisions of this subsection shall be subject to dismissal 
from employment for cause. 

(b) In the event any such communication or contact shall be received by the 
Commission or any commissioner or any hearing examiner assigned to such 
docket without such knowledge or notice to all other parties, the Commission 
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shall immediately cause a formal record of such violation to be made in its 
docket and thereafter no ruling or decision shall be made in favor of such 
violating party until the aggrieved party shall waive such violation or the 
Commission shall find as a fact that such party was not prejudiced thereby or 
that any such prejudice, if present, has been removed. 

(c) Any contacts or communications made in violation of this section which 
are not recorded by the Commission may be recorded by notice to the 
Commission by any aggrieved party and, unless the Commission shall find 
that such violation did not in fact occur, such recording shall have the same 
effect as if done by the Commission. 

(d) In matters not under this section, the Commission may secure informa- 
tion and receive communications ex parte, it being the purpose of this section 
to protect adversary interests where they exist but not otherwise to restrict 
unduly the administrative and legislative functions of the Commission. 

(e) This section shall not modify any notice required in the case of pleadings 
and proceedings which are subject to other requirements of notice to parties of 
record, whether by statute or by rule of the Commission, and the Commission 
may adopt reasonable rules to coordinate this section with such other require- 
ments. 

(f) In addition to the foregoing provisions regarding contacts with members 
of the Commission and hearing examiners, if any party of record, including the 
assistant attorney general when he is a party, confers with or otherwise 
contacts any staff personnel employed by the Commission regarding the merits 
of a pending proceeding, the staff employee shall promptly forward by regular 
mail a memorandum of the date and general subject matter of such contact to 
all other parties of record to the proceeding. 

(g) Notwithstanding the foregoing, no communication by a public utility or 
by the public staff regarding the level of rates specifically proposed to be 
charged by a public utility shall be made or directed to the Commission, a 
member of the Commission, or hearing examiner, except in the form of written 
tariff, petition, application, pleading, written response, written recommenda- 
tion, recorded conference, intervention, answer, pleading, sworn testimony and 
related exhibits, oral argument on the record, or brief. Willful violations of the 
provisions of this section on the part of any public utility shall subject such 
public utility to the penalties provided in G.S. 62-310(a). Willful violations of 
the provisions of this section by a member of the public staff shall subject such 
person to dismissal for cause. (1963, c. 1165, s. 1; 1977, c. 468, s. 14; 1979, c. 
Bae Seid.) 


CASE NOTES 


Applied in State ex rel. Utils. Comm’n v. 
Village of Pinehurst, 99 N.C. App. 224, 393 
9.E.2d 111 (1990). 


§ 62-71. Hearings to be public; record of proceedings. 


(a) All formal hearings before the Commission, a panel of three commission- 
ers, a commissioner or an examiner shall be public, and shall be conducted in 
accordance with such rules as the Commission may prescribe. A full and 
complete record shall be kept of all proceedings on any formal hearing, and all 
testimony shall be taken by a reporter appointed by the Commission. Any 
party to a proceeding shall be entitled to a copy of the record or any part thereof 
upon the payment of the reasonable cost thereof as determined by the 
Commission. 
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(b) The Commission in its discretion may approve stenographic or mechan- 
ical methods of recording testimony, or a combination of such methods, and a 
transcript of any such record shall be valid for all purposes, subject to protest 
and settlement by the Commission. 

(c) The Commission is authorized to provide daily transcripts of testimony 
in cases of substantial public interest and in other cases where time is an 
important factor to the parties involved. 

(d) The Commission shall have authority to contract with or employ on a 
temporary basis, when deemed necessary by the chairman of the Commission, 
court reporters in addition to those employed on a full-time basis by the 
Commission, for the purpose of recording and transcribing testimony given at 
hearings before the Commission involving any Class A or B utility. The 
Commission is authorized to charge the cost of employing such court reporters 
directly to the involved utility or utilities. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 
LO C24 asa elo iol 228) 


CASE NOTES 


Formal Hearing. — An informal conference 
between members of the Commission and rep- 
resentatives of the utility involved in a rate 
proceeding, which was called at the suggestion 
of the Commission, and which involved only a 
single question as to whether the protesting 
municipalities having industrial users could 


secure an industrial rate, and at which confer- 
ence no testimony and no record was taken, 
was not a formal hearing within the meaning of 
this section. State ex rel. N.C. Utils. Comm’n v. 
Municipal Corps., 243 N.C. 193, 90 S.E.2d 519 
(1955). 


§ 62-72. Commission may make rules of practice and pro- 


cedure. 


Except as otherwise provided in this Chapter, the Commission is authorized 
to make and promulgate rules of practice and procedure for the Commission 
hearings. (1949, c.'989, s. 1; 1963, c. 1165, s. 1.) 


Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 
(EME). 


CASE NOTES 


In the absence of statutory inhibition, 
the Commission may regulate its own pro- 
cedure within broad limits, and may prescribe 
and adopt reasonable rules and regulations 
with respect thereto, provided such rules are 
consistent with the statutes governing its ac- 
tions. State ex rel. Utils. Comm’n v. Carolinas 
Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962); State 
ex rel. N.C. Utils. Comm’n v. Western Carolina 
Tel. Co., 260 N.C. 369, 1382 S.E.2d 873 (1963). 

Rules Must Not Be Contrary to Statutes. 
— While the power of the legislature to dele- 
gate authority to an administrative agency of 
the State to prescribe rules and regulations for 
the due and orderly performance of its public 
functions is unquestioned, this does not autho- 
rize the formulation of rules contrary to the 
statute. State ex rel. N.C. Utils. Comm’n v. 


Atlantic C.-L: RiR., 224°N:C) 283, 29 Stk 2aio12 
(1944). 

Waiver or Suspension of Rules. — The 
Commission may adopt its own rules governing 
pleadings, and has the power to waive or sus- 
pend the rules. State ex rel. Utils. Comm’n v. 
Carolinas Comm. for Indus. Power Rates & 
Area Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 
(1962). 

As to challenge to validity of rules by 
appeal under former law, see State ex rel. 
N.C. Utils. Comm’n v. Atlantic Greyhound 
Corp., 224 N.C. 293, 29 S.E.2d 909 (1944); 
Utilities Comm’n v. Atlantic Greyhound Corp., 
224 N.C. 672, 32 S.E.2d 23 (1944). 

Power to Grant Continuance or Extend 
Hearing. — The Commission may regulate its 
own procedure within broad limits and that it 
may suspend or waive its rules. Thus, the 
commission has the power, within its discre- 
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tion, to grant a continuance or extend a hear- 
ing. State ex rel. Utils. Comm’n v. Conservation 
Council, 64 N.C. App. 266, 307 S.E.2d 375 
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Cited in State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 


(1983), modified on other grounds on rehearing, 
66 N.C. App. 456, 311 S.E.2d 617, rev’d in part, 
312 N.C. 59, 320 S.E.2d 679 (1984). 


§ 62-73. Complaints against public utilities. 


Complaints may be made by the Commission on its own motion or by any 
person having an interest, either direct or as a representative of any persons 
having a direct interest in the subject matter of such complaint by petition or 
complaint in writing setting forth any act or thing done or omitted to be done 
by any public utility, including any rule, regulation or rate heretofore estab- 
lished or fixed by or for any public utility in violation of any provision of law or 
of any order or rule of the Commission, or that any rate, service, classification, 
rule, regulation or practice is unjust and unreasonable. Upon good cause 
shown and in compliance with the rules of the Commission, the Commission 
shall also allow any such person authorized to file a complaint, to intervene in 
any pending proceeding. The Commission, by rule, may prescribe the form of 
complaints filed under this section, and may in its discretion order two or more 
complaints dealing with the same subject matter to be joined in one hearing. 
Unless the Commission shall determine, upon consideration of the complaint 
or otherwise, and after notice to the complainant and opportunity to be heard, 
that no reasonable ground exists for an investigation of such complaint, the 
Commission shall fix a time and place for hearing, after reasonable notice to 
the complainant and the utility complained of, which notice shall be not less 
than 10 days before the time set for such hearing. (1949, c. 989, s. IR USES) 
1165, s. 1.) 


CASE NOTES 


In determining the scope of the Commis- 
sion’s authority, the emphasis should be 
placed on the public utility function rather than 
a literal reading of the statutory definition of 
“public utility,” and the statutory definition 
should not be read so narrowly as to preclude 
commission jurisdiction over a function which 
is required to provide adequate service to the 
subscribers. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 

In a complaint case the field of inquiry is 
limited to the comparatively narrow question 
of fair treatment to a group or to a class. State 
ex rel. Utils. Comm’n v. County of Harnett, 30 
N.C. App. 24, 226 S.E.2d 515 (1976). 

As to standing of manufacturer and dis- 
tributor of plastic telephone directory 
covers to complain and appeal, see State ex 
rel. Utils. Comm’n v. National Merchandising 
Corp.,.288 N.C. 715, 220 S.B.2d 304 (1975). 

Evidence of Actual Costs of Shipments 
by Protestant Not Required. — In a com- 
plaint proceeding to determine the reasonable- 
ness of proposed increased intrastate rates for 
the shipment of crude earth by rail, respondent 
railroads were not required to present evidence 
of actual costs of shipments by protestant brick 


company between its mine and its manufactur- 
ing plant, since the appropriate group or class 
for the Utilities Commission’s consideration 
was not protestant as an individual shipper at 
a certain mileage level, but all present and 
future shippers of crude earth who would be 
affected by the scale of rates. State ex rel. Utils. 
Comm’n v. Boren Clay Prods. Co., 48 N.C. App. 
263, 269 S.E.2d 234, cert. denied, 301 N.C. 531, 
273 8.E.2d 461 (1980). 

The Utilities Commission was without 
jurisdiction to require VEPCO to comply 
with regulations of the Roanoke Voyages 
Corridor Commission, or to effect and en- 
courage restoration, preservation, and en- 
hancement of the appearance and aesthetic 
quality of the U.S. Highway 64 and 264 travel 
corridor through Roanoke Island, to bear the 
additional expense of supplying electrical ser- 
vice through underground facilities. The Corri- 
dor Commission did not argue or allege inade- 
quate service or unreasonable rates, so the 
complaint was properly dismissed. State ex rel. 
Utils. Comm’n v. Roanoke Voyages Corridor 
Comm'n, 76.N.C. App: 324, 332) S.B.2d. 753 
(1985). 

Providing a correct telephone listing in 
the yellow pages as well as in the white pages of 
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the directory is a utility function, and the 
Commission properly has jurisdiction over com- 
plaints which arise from this function. State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Co., 326 N.C. 522, 391 S.K.2d 487 (1990). 

Incorrect Telephone Number Listings. 
— The Utilities Commission had jurisdiction 
over complaints concerning incorrect telephone 
number listings in the telephone directory even 
when the regulated utility had delegated to 
another company the public utility function of 
publishing its directory which also included 
paid advertising. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 

Proper Listings in Advertisements in 
Yellow Pages. — If a utility elects to include 
yellow pages advertising in the directory which 
it is required to publish, then clearly proper 
listings in the advertisements in the yellow 
pages become a part of the utility’s “function of 
providing adequate service” to the public. The 
public is not well served by listings in the 
yellow pages or the white pages of the directory 
which are incorrect or confusing to the consum- 
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ing public. State ex rel. Utils. Comm’n v. South- 
ern ‘Bell Tel: -& Tel) (Cos! 38260N.CM5227°398 
S.E.2d 487 (1990). 

Petition Properly Denied. — The Utilities 
Commission did not improperly resolve issues 
of fact without benefit of a hearing by denying 
petition where the Commission found that no 
reasonable ground existed for investigating the 
utility’s rates. State ex rel. Utils. Comm’n v. 
Carolina Indus. Group For Fair Util. Rates, 130 
N.G. App. 636, 503 S.E.2d 697 (1998), cert, 
denied, 349 N.C. 377 (1998). 

Applied in State ex rel. Utils. Comm’n vy. 
Public Serv. Co., 59 N.C. App. 448, 297 S.E.2d 
mS Gets v2) 

Cited in State ex rel. Utils. Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968); State ex rel. Utils. Comm’n 
v. Southern Bell Tel. & Tel. Co., 93 N.C. App. 
260, 377 S.E.2d 772 (1989); State ex rel. Utils. 
Comm’n v. North Carolina Elec. Membership 
Corp., 105 N:C. App. 136, “412 Sse Zaieico 
(1992); State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 348 N.C. 452, 500 S.E.2d 
693 (1998). 


§ 62-74. Complaints by public utilities. 


Any public utility shall have the right to complain on any of the grounds 
upon which complaints are allowed to be filed by other parties, and the same 
procedure shall be adopted and followed as in other cases, except that the 
complaint and notice of hearing shall be served by the Commission upon such 
interested persons as it may designate. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 93 N.C. App. 260, 377 
S.E.2d 772 (1989). 


§ 62-75. Burden of proof. 


Except as otherwise limited in this Chapter, in all proceedings instituted by 
the Commission for the purpose of investigating any rate, service, classifica- 
tion, rule, regulation or practice, the burden of proof shall be upon the public 
utility whose rate, service, classification, rule, regulation or practice is under 
investigation to show that the same is just and reasonable. In all other 
proceedings the burden of proof shall be upon the complainant. (1949, c. 989, 
Sel S163 ec PilG hes ebm S hemo oNscoe) 


CASE NOTES 


Burden upon Party Seeking Rate In- 
crease. — The burden of proof is upon the 
utility seeking a rate increase to show the 
proposed rates are just and reasonable. State 
ex rel. Utils. Comm’n v. Southern Bell Tel. & 
Tel (Com Z49N- COC PApp! 32 72° 21000.6. 2d 7543 
(1975), vacated and appeal dismissed, 289 N.C. 


286,/221°5:1.2d 322) (1976). 

The burden is upon carriers asking for an 
increase in rates to prove justification for the 
increase and that the proposed rate is just and 
reasonable. State ex rel. N.C. Utils. Comm’n v. 
Southern Ry., 267 N.€1 317; 148'S:B.2d' 210! 
modified, 268 N.C. 204, 150 S.E.2d 337 (1966). 
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And Not upon Shippers or Customers. — 
At a hearing on a proposed increase in charges 
for railroad services, the shippers and custom- 
ers of the railroads have no burden of proving 
anything; the previous rates are presumed to 
be fair and reasonable and so are the orders of 
the Commission. State ex rel. N.C. Utils. 
Comm'n v. Southern Ry., 267 N.C. 317, 148 
S.E.2d 210, modified, 268 N.C. 204, 150 S.E.2d 
337 (1966). 

The burden of proving that dedicated 
service rate is discriminatory and prefer- 
ential lies with protestants, the complaining 
parties. State ex rel. Utils. Comm’n v. Bird Oil 
Co., 302 N.C. 14, 273 S:E.2d 232 (1981). 

The burden of proof is upon an appli- 
cant for a certificate of public conve- 
nience and necessity to show there is a 
public convenience and necessity for its pro- 
posed service. State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966). 

Burden of Proof as to Counterclaim. — 
Where the challenge to the rate of return arose 
from protestants’ counterclaim, the protestants 
were therefore complainants, and the burden 
was upon them. State ex rel. Utils. Comm’n v. 
Carolinas Comm. for Indus. Power Rates & 
Area Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 
962), 

Legality of Rule Placing Burden upon 
All Carriers as to All Rates. — This section 
uses the word “carrier” or “utility” in the singu- 
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lar. Therefore, when the Commission initiates 
an investigation of the entire rate structure of 
motor carriers, and places upon the carriers the 
burden of showing that the old rates, which 
have been in effect for a number of years with 
the approval of the Commission, are just and 
reasonable, a question arises as to whether the 
Commission has exceeded its legislative au- 
thority. See State ex rel. Utils. Comm’n v. North 
Carolina Motor Carriers Ass’n, 253 N.C. 432, 
117 S.E.2d 271 (1960). 

Plaintiff Must Prove Facts Essential to 
Relief. — This section imposes upon plaintiff 
the burden of proving the facts essential to its 
right to relief from the relationship of which it 
complains. State ex rel. Utils. Comm’n v. Nello 
L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 
(1966). 

Applied in State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972); State ex rel. Utils. Comm’n v. Motor 
Carriers’ Traffic Ass’n, 16 N.C. App. 515, 192 
S.E.2d 580 (1972); State ex rel. Utils. Comm’n 
v. Duke Power Co., 285 N.C. 377, 206 S.E.2d 
269 (1974); State ex rel. Utils. Comm’n v. Boren 
Clay Prods. Co., 48 N.C. App. 263, 269 S.E.2d 
234 (1980); State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 57 N.C. App. 489, 
291 S.E.2d 789 (1982). 

Cited in State ex rel. Utils. Comm’n v. Atlan- 
tic C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 
(1966); State ex rel. Utils. Comm’n v. Central 
Tel. Co., 60 N.C. App. 393, 299 S.E.2d 264 
(L933): 


§ 62-76. Hearings by Commission, panel of three commis- 
sioners, single commissioner, or examiner. 


(a) Except as otherwise provided in this Chapter, any matter requiring a 
hearing shall be heard and decided by the Commission or shall be referred to 
a panel of three commissioners or one of the commissioners or a qualified 
member of the Commission staff as examiner for hearing, report and recom- 
mendation of an appropriate order or decision thereon. Subject to the limita- 
tions prescribed in this Article, a panel of three commissioners, hearing 
commissioner or examiner to whom a hearing has been referred by order of the 
chairman shall have all the rights, duties, powers and jurisdiction conferred by 
this Chapter upon the Commission. The chairman, in his discretion, may 
direct any hearing by the Commission or any panel, commissioner or examiner 
to be held in such place or places within the State as he may determine to be 
in the public interest and as will best serve the convenience of interested 
parties. Before any member of the Commission staff enters upon the perfor- 
mance of duties as an examiner, he shall first take, subscribe to and file with 
the Commission an oath similar to the oath required of members of the 
Commission. 

(b) Repealed by Session Laws 1975, c. 243, s. 5. 

(c) In all cases in which a pending proceeding shall be assigned to a hearing 
commissioner, such commissioner shall hear and determine the proceedings 
and submit his recommended order, but, in the event of a petition to the full 
Commission to review such recommended order, the hearing commissioner 
shall take no part in such review, either in hearing oral argument or in 
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consideration of the Commission’s decision, but his vote shall be counted in 
such decision to affirm his original order. (1949, c. 989, s. 1; 1959, c. 639, s. 3; 
1963, Ce lltGo. Ss: | bo omc e4usss. oO, 0. L0e 


CASE NOTES 


This section supports the holding that 
three commissioners concurring in order 
of Commission must have heard evidence. 
State ex rel. Utils. Comm’n v. Carolina Tel. & 
Tele"Con 2reNGApp. 2oly 20d eZee OL 
(1974). 

Resignation of Commissioner. — The 
North Carolina Utilities Commission’s order 
requiring the carrier to pay for those calls at 
intrastate rates did not contravene G.S. 62-76 
just because one of the members of a three- 


member panel that heard the complaint re- 
signed before the panel issued its findings; the 
Commission’s order requiring the carrier to pay 
a telecommunications company $1,898,685 be- 
cause it paid for intrastate calls using inter- 
state rates was not an illegal award of damages 
and was supported by the record. State ex rel. 
Utils. Comm’n v. Thrifty Call, Inc., 154.N.C. 
App. 58, 571 S.E.2d 622, 2002 N.C. App. LEXIS 
1412 (2002), cert. denied, appeal dismissed, 357 
N.C. 66, 579 S.E.2d 575 (2003). 


§ 62-77. Recommended decision of panel of three commis- 
sioners, single commissioner or examiner. 


Any report, order or decision made or recommended by a panel of three 
commissioners, commissioner or examiner with respect to any matter referred 
for hearing shall be in writing and shall set forth separately findings of fact 
and conclusions of law and shall be filed with the Commission. A copy of such 
recommended order, report and findings shall be served upon the parties who 
have apparent in the proceeding. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 1975, c. 
2438.29: 


§ 62-78. Proposed findings, briefs, exceptions, orders, ex- 
pediting cases, and other procedure. 


(a) Prior to each decision or order by the Commission in a proceeding 
initially heard by it and prior to any recommended decision or order of a panel 
of three commissioners, commissioner or examiner, the parties shall be 
afforded an opportunity to submit, within the time prescribed by order entered 
in the cause, unless further extended by order of the Commission, for the 
consideration of the Commission, panel, commissioner or examiner, as the case 
may be, proposed findings of fact and conclusions of law and briefs or, in its 
discretion, oral arguments in lieu thereof. 

(b) Within the time prescribed by the panel of three commissioners, com- 
missioner, or examiner, the parties shall be afforded an opportunity to file 
exceptions to the recommended decision or order and a brief in support thereof, 
provided the time so fixed shall be not less than 15 days from the date of such 
recommended decision or order. The record shall show the ruling upon each 
requested finding and conclusion or exception. 

(c) In all proceedings in which a panel of three commissioners, commis- 
sioner or examiner has filed a report, recommended decision or order to which 
exceptions have been filed, the Commission, before making its final decision or 
order, shall afford the party or parties an opportunity for oral argument. When 
no exceptions are filed within the time specified to a recommended decision or 
order, such recommended decision or order shall become the order of the 
Commission and shall immediately become effective unless the order is stayed 
or postponed by the Commission; provided, the Commission may, on its own 
motion, review any such matter and take action thereon as if exceptions 
thereto had been filed. 

(d) When exceptions are filed, as herein provided, it shall be the duty of the 
Commission to consider the same and if sufficient reason appears therefor, to 
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grant such review or make such order or hold or authorize such further hearing 
or proceeding as may be necessary or proper to carry out the purposes of this 
Chapter. The Commission, after review, upon the whole record, or as supple- 
mented by a further hearing, shall decide the matter in controversy and make 
appropriate order or decision thereon. 

(e) The Commission may expedite the hearing and decision of any case if the 
public interest so requires by the use of pretrial conferences, daily transcripts 


of evidence, trial briefs, and prompt oral argument, and by granting priority to 
the hearing and decision of such case. (1949, c. D89 sy 091959 en639n61 419638 
Gyo, sl) 1975, ¢:\243, ssi9, 10; er 867~815,) 


CASE NOTES 


Ordinarily, the procedure before the 
Commission is more or less informal and is 
not as strict as in superior court, nor is it 
confined by technical rules; substance and not 
form is controlling. State ex rel. Utils. Comm’n 
v. Champion Papers, Inc., 259 N.C. 449, 130 
S.E.2d 890 (1963). 

This section requires the Commission to 
find all facts essential to a determination 
of the question at issue. Having found the facts, 
it may then make factual conclusions. State ex 
rel. Utils. Comm’n v. Haywood Elec. Member- 
ship Corp., 260 N.C. 59, 131 S.E.2d 865 (1963). 

The reason for compelling adequate fac- 
tual findings is to permit proper judicial 
review. State ex rel. Utils. Comm’n v. Haywood 
Elec. Membership Corp., 260 N.C. 59, 131 
S.E.2d 865 (1963). 

The duty imposed is similar to that duty 
imposed on a judge of the superior court 
by former G.S. 1-185 when a jury trial is 
waived, and on the Industrial Commission by 
G.S. 97-84 before it can award or deny compen- 
sation. State ex rel. Utils. Comm’n v. Haywood 
Elec. Membership Corp., 260 N.C. 59, 131 
S.E.2d 865 (1963). 

Power to Alter or Amend Orders. — 
Whatever the effect of subsection (c) of this 
section on an order filed by a panel of three 
Commissioners, this does not affect the power 
of the Utilities Commission to act pursuant to 
G.S. 62-80. G.S. 62-80 provides the Utilities 


Commission may “alter or amend” an order 
after a hearing. By using the words “alter or 
amend” the legislature intended that the Com- 
mission may change an order in some respects 
without considering all factors that must be 
considered in a general rate case. The statute 
does not limit changes in orders to those that 
have not become final. State ex rel. Utils. 
Comm’n v. Public Serv. Co., 59 N.C. App. 448, 
297 S.E.2d 119 (1982). 

Failure to Make Findings Necessitates 
Remand. — A failure by the Commission to 
find facts essential to a determination of the 
rights of the parties necessitates a remand to 
the Commission to make necessary findings on 
which it may base its order. State ex rel. Utils. 
Comm’n v. Haywood Elec. Membership Corp., 
260 N.C. 59, 131 S.E.2d 865 (1963). 

Improper Appeal. — To allow an appeal 
from a recommended order to which no excep- 
tion has been taken and which has become the 
final order of the full Commission by operation 
of the statute would allow a party, in effect, to 
“bypass” the full Commission, usurping the 
administrative agency’s authority. State ex rel. 
Utils. Comm’n v. Carolina Water Serv., Inc., 335 
N.C. 493, 439 S.E.2d 127 (1994). 

Applied in State ex rel. Utils. Comm’n v. 
Carolina Power & Light Co., 250 N.C. 421, 109 
Se He2d'25371959)): 

Cited in State ex rel. Utils. Comm’n v. Caro- 
lina Util. Customers Ass’n, 348 N.C. 452, 500 
S.E.2d 693 (1998). 


§ 62-79. Final orders and decisions; findings; service; com- 


pliance. 


(a) All final orders and decisions of the Commission shall be sufficient in 
detail to enable the court on appeal to determine the controverted questions 
presented in the proceedings and shall include: 

(1) Findings and conclusions and the reasons or bases therefor upon all 
the material issues of fact, law, or discretion presented in the record, 


and 


(2) The appropriate rule, order, sanction, relief or statement of denial 


thereof. 


(b) A copy of every final order or decision under the seal of the Commission 
shall be served by registered or certified mail upon the person against whom it 


Lal 


$62-79 CH. 62. PUBLIC UTILITIES $62-79 


runs or his attorney and notice thereof shall be given to the other parties to the 
proceeding or their attorney. Such order shall take effect and become operative 
when issued unless otherwise designated therein and shall continue in force 
either for a period which may be designated therein or until changed or 
revoked by the Commission. If an order cannot, in the judgment of the 
Commission, be complied with within the time designated therein, the Com- 
mission may grant and prescribe such additional time as in its judgment is 
reasonably necessary to comply with the order, and may, on application and for 
good cause shown, extend the time for compliance fixed in its order. (1949, c. 
989, s. 1: 1957, c. 1152, 5.4; 1959 9c2639 7s" 4.196 1c#4/ 2) ssl 6 oe ciao 
Sls teal Ooms es) 


CASE NOTES 


The Commission is required by this sec- 
tion to find all facts essential to a determi- 
nation of the question at issue. State ex rel. 
Utils. Comm’n v. Queen City Coach Co., 4 N.C. 
App. 116, 166 S.E.2d 441 (1969). 

Subsection (a) of this section requires the 
Commission to find all facts which are essential 
to a determination of the issues before it, in 
order that the reviewing court may have suffi- 
cient information to determine whether an ad- 
equate basis exists, in law and in fact, to 
support the Commission’s resolution of the con- 
troverted issues. State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff’d, 318 N.C. 686, 351 S.E.2d 
289 (1987). 

This section requires the commission to find 
all facts essential to a determination of the 
question at issue. The commission, however, is 
not required to comment on every single fact or 
item of evidence presented by the parties. State 
ex rel. Utils. Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 

The purpose of the findings required by 
subsection (a) is to provide the reviewing 
court with sufficient information to allow it to 
determine the controverted questions pre- 
sented in the proceedings. State ex rel. Utils. 
Comm’n v. Conservation Council, 312 N.C. 59, 
320 S.E.2d 679 (1984). 

The purpose of the required detail as to 
findings, conclusions, and reasons as mandated 
by subsection (a) is to provide the appellate 
court with sufficient information with which to 
determine under the scope of review the ques- 
tions at issue in the proceedings. State ex rel. 
Utils. Comm’n vy. Carolina Util. Customers 
Ass’n, 348 N.C. 452, 500 S.E.2d 693 (1998). 

Commission Need Not Comment on Ev- 
ery Fact Presented. — Although the Utilities 
Commission must consider and determine con- 
troverted questions by making findings of fact 
and conclusions of law, and must set forth the 
reasons and bases therefor “upon all the mate- 
rial issues of fact, law, or discretion,” it need not 
comment upon every single fact or item of 
evidence presented by the parties. State ex rel. 


Utils. Comm’n v. Nantahala Power & Light Co., 
313 N.C. 614, 332 S.E.2d 397, rev’d on other 
grounds, 476 U.S. 953, 106 S. Ct. 2349, 90 L. 
Ed. 2d 943 (1986). 

This section does not require that an order of 
the Commission contain a summary of the 
appellant’s argument if the order taken as a 
whole is sufficient in detail to enable the court 
on appeal to determine the controverted ques- 
tions presented in the proceedings and contains 
the necessary findings of fact and conclusions of 
law. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 336 N.C. 657, 446 S.E.2d 
332 (1994). 

Commission’s mislabeling of its findings 
and conclusions will not be fatal to its order if 
certain procedural requirements are met. As 
long as each link in the chain of reasoning 
appears in the commission’s order, mislabeling 
is merely an inconvenience to the courts. State 
ex rel. Utils. Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 

The Commission has the duty to enter 
final orders that are sufficient in detail to 
enable the Supreme Court on appeal to deter- 
mine the controverted issues. State ex rel. 
Utils. Comm’n v. AT & T Communications of S. 
States, Inc., 321 N.C. 586, 364 S.E.2d 386 
(1988). 

Findings Under G.S. 62-133(d). — The 
“other material facts of record” considered by 
the Commission under G.S. 62-133(d) in fixing 
reasonable and just rates must be found and set 
forth in its order so that the reviewing court 
may see what these elements are. State ex rel. 
Utils. Comm’n v. Duke Power Co., 305 N.C. 1, 
287 S.E.2d 786 (1982). 

The Commission is required to set forth fac- 
tors it considers in fixing reasonable and just 
rates which are not enumerated in G.S. 62-133. 
State ex rel. Utils. Comm’n v. Duke Power Co., 
305 N.C. 1, 287 S.E.2d 786 (1982). 

Questions of Original and Replacement 
Costs as “Material Issues of Fact”. — When 
the record before the Commission presents 
questions of the original cost, less depreciation 
and the replacement cost, less depreciation, 
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these are “material issues of fact,” upon each of 
which the Commission must make its finding. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 15 N.C. App. 41, 189 S.E.2d 777 
(1972). 

Determination of “Fair Value”. — Having 
made properly supported findings, it is for the 
Commission, not the reviewing court, to deter- 
mine, in its expert discretion and by the use of 
“balanced scales,” the relative weights to be 
given these several factors in ascertaining the 
ultimate fact of “fair value.” State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 15 
Pee aApp. 21, 189 S$ B20 777 (1972): 

While the Commission has the duty to weigh 
evidence of “fair value” fairly and in “balanced 
scales,” the reviewing court may not set aside 
the Commission’s determination of “fair value” 
merely because the court would have given the 
respective elements different weights and 
would, therefore, have arrived at a different 
“fair value.” State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
So >. Ee2dy 777 (1972): 

Failure to include all necessary findings 
of fact is an error of law and a basis for 
remand under G.S. 62-94(b)(4) because it frus- 
trates appellate review. State ex rel. Utils. 
Comm’n v. Public Staff, 317 N.C. 26, 343 S.E.2d 
898 (1986); State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 322 N.C. 
689, 370 S.E.2d 567 (1988). 

The Commission’s order must be sufficient 
within itself to comply with the statute. Failure 
to include all necessary findings of fact and 
details is an error of law and a basis for remand 
under G.S. 62-94(b)(4) because it frustrates 
appellate review. State ex rel. Utils. Comm’n v. 
AT & T Communications of S. States, Inc., 321 
N.C. 586, 364 S.E.2d 386 (1988). 

The Commission was required to make spe- 
cific findings showing what effect, if any, it gave 
to financing costs or down market protection, or 
both, in arriving at its common equity rate of 
return decision. Failure to do so constituted an 
error of law requiring a remand for further 
proceedings. State ex rel. Utils. Comm’n v. 
Public Staff-North Carolina Utils. Comm’n, 322 
N.C. 689, 370 S.E.2d 567 (1988). 

Findings Must Be Supported by Compe- 
tent Evidence. — Since the Commission is 
required to render its decisions upon questions 
of law and of fact in the same manner as a court 
of record, its findings must, as a matter of law, 
be supported by competent evidence. State ex 
rel. Utils. Comm’n y. Rail Common Carriers, 42 
N.C. App. 314, 256 S.E.2d 508 (1979). 

Findings Held Sufficient. — Where its 
final order showed that the Commission ar- 
rayed factors suggesting a higher rate of return 
against those suggesting a lower rate, and 
appellant’s evidence was given substantial 
weight in the Commission’s ultimate conclu- 
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sion, the Commission’s order was sufficiently 
detailed, and its findings in support of its 
conclusion were adequate to comply with this 
section. State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 323 N.C. 
481, 374 S.E.2d 361 (1988). 

Utilities Commission’s decision to accept an 
expert’s recommendation of an 11.4% return on 
equity, based on the credibility and objectivity 
of his company-specific “discounted cash flow” 
analysis, was independently reached and sup- 
ported by competent, material, and substantial 
evidence. State ex rel. Utilities Comm’n v. Caro- 
lina Util. Customers Ass’n, 351 N.C. 223, 524 
S.E.2d 10 (2000). 

Reasons for Rejecting Uncontradicted 
Opinion Testimony. — The Commission is 
not, as a matter of law, required to set forth in 
its order its reasons for rejecting uncontra- 
dicted opinion testimony; however, it is the 
better practice for the Commission to do so. 
State ex rel. Utils. Comm’n v. Duke Power Co., 
305 N.C. 1, 287 S.E.2d 786 (1982). 

In a complaint proceeding to determine 
the reasonableness of proposed increased 
intrastate rates for the shipment of crude 
earth by rail, the Utilities Commission was 
not required to make a specific finding that an 
emergency or change of circumstances not af- 
fecting the entire rate structure had occurred in 
order to allow a change in the rates. State ex 
rel. Utils. Comm’n v. Boren Clay Prods. Co., 48 
N.C. App. 263, 269 S.E.2d 234, cert. denied, 301 
N.C. 531, 273 S.E.2d 461 (1980). 

Different Reasons Given by Concurring 
Commissioners Not Grounds for Reversal. 
— When G.S. 62-60 and subsection (a) of this 
section are construed together, as they must be, 
it is apparent that the General Assembly did 
not intend that an order of the Commission 
concurred in by the majority of its members, 
based upon findings of fact concurred in by a 
majority of its members, might be reversed 
solely because the members of the concurring 
majority chose different rules, or supposed 
rules, of law as support for their decision and 
order. The diversity of the reasons given by the 
three commissioners who join in an ultimate 
decision and order are not a sufficient ground 
for its reversal. State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966). 

Order prescribing different Private 
Line Service rates for AT&T’s nonreseller 
(end user) customers and its reseller cus- 
tomers upon its face was discriminatory, and 
absent legally adequate reasons in the order 
why it was not unjustly discriminatory within 
the meaning of G.S. 62-2(4), the order would be 
vacated and the cause remanded to the Com- 
mission for further proceedings. State ex rel. 
Utils. Comm’n v. AT & T Communications of S. 
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States, Inc., 321 N.C. 586, 364.S.E.2d 386 
(1988). 

Applied in State ex rel. Utils. Comm'n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972); State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 575, 2382: Si Beda Oo77): Statetex 
rel. Utils. Comm’n v. North Carolina Textile 
Mfrs. Ass'n; 313.N.C., 215, 328, S.h-2d 264 
(1985). 

Cited in State ex rel. Utils. Comm’n v. Motor 
Carriers’ Traffic Ass’n, 16 N.C. App. 515, 192 
S.E.2d 580 (1972); State ex rel. Utils. Comm’n 
v. Bird Oil Co., 47 N.C. App. 1, 266 S.E.2d 838 
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(1980); State ex rel. Utils. Comm’n v. Conserva- 
tion Council, 64 N.C. App. 266, 307 S.E.2d 375 
(1983); State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 314 N.C. 171, 333 S.E.2d 
259 (1985); State ex rel. Utils. Comm’n v. Caro- 
lina Util. Customers Ass’n, 323 N.C. 238, 372 
S.E.2d 692 (1988); State ex rel. Utils. Comm’n 
v. Carolina Water Serv., Inc., 335 N.C. 493, 439 
S.E.2d 127 (1994); State ex rel. Utils. Comm’n 
v. Carolina Util. Customers Ass’n, 337 N.C. 236, 
446 S.E.2d 348 (1994); In re Petition of Utils., 
Inc:; 147,N.C. App. 182,555; S.B.2d73334Z2008 
N.C. App. LEXIS 1141 (2001). 


§ 62-80. Powers of Commission to rescind, alter or amend 
prior order or decision. 


The Commission may at any time upon notice to the public utility and to the 
other parties of record affected, and after opportunity to be heard as provided 
in the case of complaints, rescind, alter or amend any order or decision made 
by it. Any order rescinding, altering or amending a prior order or decision shall, 
when served upon the public utility affected, have the same effect as is herein 
provided for original orders or decisions. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 


CASE NOTES 


Procedure to Be Informal. — Since the 
regulation of public utilities is a continuing and 
continuous process as to each utility, procedure 
before the Commission must be more or less 
informal and not confined by technical rules, in 
order that regulation may be consistent with 
changing conditions. State ex rel. Utilities 
Comm'n v. Associated Petro. Carriers, 13 N.C. 
App. 554, 186 S.E.2d 612 (1972), cert. denied, 
281 N.C. 158, 188 S.E.2d 364 (1972). 

This section does not require a motion 
by the public utility, or other party, as a 
condition precedent to the authority of the 
Utilities Commission to amend a previously 
issued order. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 575, 282 S.E.2d 177 (1977). 

Reconsideration Does Not Require New 
and Independent Proceeding. — The Utili- 
ties Commission has the authority, upon its 
own motion or upon motion by any party, to 
reconsider its previously issued order, upon 
proper notice and hearing, and upon the record 
already compiled, without requiring institution 
of a new and independent proceeding by com- 
plaint or otherwise. State ex rel. Utilities 
Comm'n v. MCI Telecommunications Corp., 132 
N.C. App. 625, 514 S.E.2d 276 (1999). 

Authority to Rescind, Alter or Amend Is 
Discretionary. — The statutory authority of 
the Utilities Commission to rescind, alter or 
amend any order or decision made by it, upon 
proper notice to parties and after opportunity 
for hearing, is obviously discretionary. State ex 
rel. Utils. Comm’n v. Services Unlimited, Inc., 9 
N.C. App. 590, 176 S.E.2d 870 (1970). 


General Rate Hearing Not Required for 
Amendment. — This section requires that the 
procedures of complaint hearings shall be used 
before amending an order but it does not re- 
quire a general rate hearing before an order 
may be amended. State ex rel. Utils. Comm’n v. 
Public Serv. Co., 59 N.C. App. 448, 297 S.E.2d 
119 19382) 

Effect of G.S. 62-78(c) on Power to Alter 
or Amend. — Whatever the effect of G.S. 
62-78(c) on an order filed by a panel of three 
Commissioners, this does not affect the power 
of the Utilities Commission to act pursuant to 
this section. This section provides that the 
Utilities Commission may “alter or amend” an 
order after a hearing. By using the words “alter 
or amend” the legislature intended that the 
Commission may change an order in some 
respects without considering all factors that 
must be considered in a general rate case. The 
statute does not limit changes in orders to those 
that have not become final. State ex rel. Utils. 
Comm’n v. Public Serv. Co., 59 N.C. App. 448, 
297 S.E.2d 119 (1982). 

Reconsideration Until Order Is Final. — 
At least until an order becomes final by expira- 
tion of the time allowed for appeal, this section 
authorizes the Commission, upon its own mo- 
tion or upon the motion of any party, to recon- 
sider a previously issued order, upon proper 
notice and hearing, upon the record already 
compiled, without requiring the institution of a 
new and independent proceeding by complaint 
or otherwise. State ex rel. Utils. Comm’n v. 
Edmisteni,291 N.C:-575, 232;5. B20 177 (i977: 
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Modification, etc., Based on Prior Misap- 
prehension of Facts. — This section is broad 
enough to permit the Commission to modify 
and amend its order, even substantially, where, 
upon further consideration of the record before 
it, the Commission comes to the opinion that its 
order was due to the Commission’s misappre- 
hension of the facts, or disregard of facts, 
shown by the evidence received at the original 
hearing. State ex rel. Utils. Comm’n v. 
Kedmusteny291N:C.575, 232'S.6.2d 177 (1977). 

The Commission may not arbitrarily or 
capriciously rescind its order approving a 
contract between utilities. It must appear 
that such rescission is made because of a 
change of circumstances requiring it in the 
public interest. State ex rel. Utils. Comm’n vy. 
Carolina Coach Co., 260 N.C. 43, 132 S.E.2d 
249 (1963). 

In the absence of statutory authority, and in 
the absence of any additional evidence or a 
change in conditions, the Commission has no 
power to reopen a proceeding and modify or set 
aside an order theretofore made by it, where 
the order was made in pursuance of an agree- 
ment entered into by the parties to the proceed- 
ing. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 43, 132 S.E.2d 249 (1963). 

Circumstances Justifying Rescission of 
Prior Order Approving Agreement Be- 
tween Carriers. — The improvement and 
construction of highways between two munici- 
palities making feasible a new and quicker bus 
route between them was a sufficient change of 
condition to empower the Utilities Commission 
to modify or rescind a prior order entered by it 
approving an agreement between two carriers 
in regard to their respective services to the 
public between the two municipalities along 
the older routes. State ex rel. Utils. Comm’n v. 
Carolina Coach Co., 260 N.C. 43, 132 S.E.2d 
249 (1963). 

Revocation of Prior Order Reversed. — 
An order of the Utilities Commission revoking 
its prior order approving an agreement be- 
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tween carriers in regard to their respective 
services along the route in question and substi- 
tuting in lieu thereof an order of the Commis- 
sion having the same effect as the agreement, 
was reversed, there being no evidence to sup- 
port the Commission’s conclusion that the new 
order would promote harmony among the car- 
riers, and there being no showing of a change of 
condition requiring a revision of the prior order 
in the public interest. State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1963). 

“Complaint Proceeding” Distinguished 
from General Rate Case. — A hearing pur- 
suant to the provisions of this section and G.S. 
62-136 which involves a single rate or small 
part of a rate structure of a public utility is 
called a “complaint proceeding.” It differs from 
a general rate case in that it deals with an 
emergency or change of circumstances which 
does not affect the entire rate structure of a 
utility and may be resolved without involving 
the procedure outlined in G.S. 62-133. State ex 
rel. Utils. Comm’n v. Carolina Power & Light 
Co., 250 N.C. 421, 109 S.E.2d 253 (1959). 

An appeal does not lie from the denial of 
a petition to rehear. State ex rel. Utils. 
Comm’n v. Services Unlimited, Inc., 9 N.C. App. 
590, 176 S.E.2d 870 (1970). 

Running of Appeal Time Tolled. — The 
running of the time for appeal of an order of the 
Utilities Commission is tolled during the period 
between the filing of a petition for reconsidera- 
tion and the order denying the motion. State ex 
rel. Utilities Comm’n v. MCI Telecommunica- 
tions Corp., 132 N.C. App. 625, 514 S.E.2d 276 
(1999). 

Applied in State ex rel. Utils. Comm’n v. 
Carolina Water Serv., Inc., 335 N.C. 493, 439 
S.E.2d 127 (1994). 

Cited in State ex rel. Utils. Comm’n v. North 
Carolina Gas Serv., 128 N.C. App. 288, 494 
S.E.2d 621 (1998); State ex rel. Utils. Comm’n 
v. Carolina Util. Customers Ass’n, Inc., 142 
N.C. App. 127, 542 S.H.2d 247, 2001 N.C. App. 
LEXIS 39 (2001). 


§ 62-81. Special procedure in hearing and deciding rate 
cases. 


(a) All cases or proceedings, declared to be or properly classified as general 
rate cases under G.S. 62-137, or any proceedings which will substantially 
affect any utility’s overall level of earnings or rate of return, shall be set for 
trial or hearing by the Commission, which trial or hearing shall be set to 
commence within six months of the institution or filing thereof, and all such 
cases or proceedings shall be tried or heard and decided, with the issuance of 
a final order, by the Commission within nine months of the institution or filing 
thereof. All such cases or proceedings shall be tried or heard and decided in 
accordance with the rate-making procedure set forth in G.S. 62-133 and such 
cases shall be given priority over all other cases or proceedings pending before 
the Commission. In all such cases the Commission shall make a transcript of 
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the evidence and testimony presented and received by it and shall furnish a 
copy thereof to any party so requesting by the third business day after the 
taking of such evidence and testimony. 

(b) Any public utility filing or applying for an increase in rates for electric, 
telephone, natural gas or water service shall notify its customers proposed to 
be affected by such increase of such filing by regular mail or by newspaper 
publications, as directed by the Commission, within 30 days of such filing, 
which notice shall state that the Commission shall set and shall conduct a trial 
or hearing with respect to such filing or application within six months of said 
filing date. All other public utilities shall give such notice in such manner as 
shall be prescribed by the Commission. 

(c) In cases or proceedings filed with and pending before the Commission, 
where the total annual revenue requested, or where the total annual revenue 
increase requested, is less than three hundred thousand dollars ($300,000), 
even though all or a substantial portion of the rate structure is being initially 
established or is under review, the chairman of the Commission may refer the 
proceeding to a panel of three commissioners or to a hearing commissioner or 
to a hearing examiner for hearing. 

(d) In all proceedings for an increase in rates and all other proceedings 
declared to be general rate cases under G.S. 62-137, the Commission shall 
conduct the hearing or portions of the hearing within the area of the State 
served by the public utility whose rates are under consideration, provided this 
subsection shall not apply to proceedings held pursuant to G.S. 62-134(e) and 
62-133(f). 

(e) Notwithstanding the provisions of this section, application by any public 
utility for permission and authority to adjust its rates and charges based solely 
upon the cost of fuel used in the generation or production of electric power shall 
be determined in accordance with the provisions of G.S. 62-134(e). 

(f) Notwithstanding the provisions of this section, or other provisions of this 
Chapter which would otherwise require a hearing, where there is no signifi- 
cant public protest received within 30 days of the publication of notice of a 
proposed rate change for a water or sewer utility, the Commission may decide 
the proceeding based on the record without a trial or hearing, provided said 
utility and all other parties of record have waived their right to any such 
hearing. Any decision made pursuant to this subsection shall be made in 
accordance with the provisions of G.S. 62-133 or 62-133.1. (1963, c. 1165, s. 1; 
1973.c, 1074:°1975, ce4oxc 243,7ss- 6, 9c. S67, Ss. 6: 1977, c, 460. s. 1 ou ane 
Cal Jews no 1C, 4395) 


Editor’s Note. — G.S. 62-133(f), referred to and (e) of this section, was repealed by Session 
in subsection (d) of this section, was repealed by Laws 1981 (Regular Session, 1982), c. 1197, s. 
Session Laws 1991, c. 598, s. 7. Diy 

G.S. 62-134(e), referred to in subsections (d) 


CASE NOTES 


Applied in State ex rel. Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 651 (1976); 
Thornburg, 324 N.C. 478, 380 S.E.2d 112 State ex rel. Utils. Comm’n v. Edmisten, 294 
(1989). N.C. 598, 242 S.E.2d 862 (1978). 

Cited in State ex rel. Utils. Comm’n v. 
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§ 62-82. Special procedure on application for certificate 
for generating facility; appeal from award or- 
der. 


(a) Notice of Application for Certificate for Generating Facility; Hearing; 
Briefs and Oral Arguments. — Whenever there is filed with the Commission an 
application for a certificate of public convenience and necessity for the 
construction of a facility for the generation of electricity under G.S. 62-110.1, 
the Commission shall require the applicant to publish a notice thereof once a 
week for four successive weeks in a daily newspaper of general circulation in 
the county where such facility is proposed to be constructed and thereafter the 
Commission upon complaint shall, or upon its own initiative may, upon 
reasonable notice, enter upon a hearing to determine whether such certificate 
shall be awarded. Any such hearing must be commenced by the Commission 
not later than three months after the filing of such application, and the 
procedure for rendering decisions therein shall be given priority over all other 
cases on the Commission’s calendar of hearings and decisions, except rate 
proceedings referred to in G.S. 62-81. Such applications shall be heard as 
provided in G.S. 62-60.1, and the Commission shall furnish a transcript of 
evidence and testimony submitted by the end of the second business day after 
the taking of each day of testimony. The Commission or panel shall require 
that briefs and oral arguments in such cases be submitted within 30 days after 
the conclusion of the hearing, and the Commission or panel shall render its 
decision in such cases within 60 days after submission of such briefs and 
arguments. If the Commission or panel does not, upon its own initiative, order 
a hearing and does not receive a complaint within 10 days after the last day of 
publication of the notice, the Commission or panel shall enter an order 
awarding the certificate. Notwithstanding this section, applicants for a certif- 
icate for solar photovoltaic facilities of 10 kilowatts or less are exempt from the 
requirement to publish public notice in newspapers. 

(b) Compensation for Damages Sustained by Appeal from Award of Certif- 
icate under G.S. 62-110.1; Bond Prerequisite to Appeal. — Any party or parties 
opposing, and appealing from, an order of the Commission which awards a 
certificate under G.S. 62-110.1 shall be obligated to recompense the party to 
whom the certificate is awarded, if such award is affirmed upon appeal, for the 
damages, if any, which such party sustains by reason of the delay in beginning 
the construction of the facility which is occasioned by the appeal, such damages 
to be measured by the increase in the cost of such generating facility (excluding 
legal fees, court costs, and other expenses incurred in connection with the 
appeal). No appeal from any order of the Commission which awards any such 
certificate may be taken by any party opposing such award unless, within the 
time limit for filing notice of appeal as provided for in G.S. 62-90, such party 
shall have filed with the Commission a bond with sureties approved by the 
Commission, or an undertaking approved by the Commission, in such amount 
as the Commission determines will be reasonably sufficient to discharge the 
obligation hereinabove imposed upon such appealing party. The Commission 
may, when there are two or more such appealing parties, permit them to file a 
joint bond or undertaking. If the award order of the Commission is affirmed on 
appeal, the Commission shall determine the amount, if any, of damages 
sustained by the party to whom the certificate was awarded, and shall issue 
appropriate orders to assure that such damages be paid and, if necessary, that 
the bond or undertaking be enforced. (1965, c. 287, s. 3; 1975, c. 243, s. de 
2004-199, s. 23.) 


183 


$62-83 


Effect of Amendments. — Session Laws 
2004-199, s. 23, effective August 17, 2004, 
added the last sentence in subsection (a). 


CH. 62. PUBLIC UTILITIES 


§62-90 


CASE NOTES 


Scope of Commission’s Authority and 
Jurisdiction. — North Carolina Utilities 
Commission’s dismissal of petitioner indepen- 
dent power producer’s application and its es- 
tablishment of minimum filing requirements 
did not constitute an impermissible deviation 
from the process specifically provided in this 


from these sections was not beyond the Com- 
mission’s authority and jurisdiction. State ex 
rel. Utils. Comm’n v. Empire Power Co., 112 
N.C. App., 265, 435 S.E.2d 653 (1993)-ecer. 
denied, 335 N.C. 564, 441 S.E.2d 125 (1994). 

Cited in Commissioner of Labor v. House of 
Raeford Farms, Inc., 124 N.C. App. 349, 477 
S.E.2d 230 (1996). 


section and G.S. 62-110.1, and some deviation 


8§ 62-83 through 62-89: Reserved for future codification purposes. 


ARTICLE 5. 


Review and Enforcement of Orders. 


§ 62-90. Right of appeal; filing of exceptions. 


(a) Any party to a proceeding before the Commission may appeal from any 
final order or decision of the Commission within 30 days after the entry of such 
final order or decision, or within such time thereafter as may be fixed by the 
Commission, not to exceed 30 additional days, and by order made within 30 
days, if the party aggrieved by such decision or order shall file with the 
Commission notice of appeal and exceptions which shall set forth specifically 
the ground or grounds on which the aggrieved party considers said decisions or 
order to be unlawful, unjust, unreasonable or unwarranted, and including 
errors alleged to have been committed by the Commission. 

All other parties may give notice of cross appeal and set out exceptions which 
shall set forth specifically the grounds on which the said party considers said 
decision or order to be unlawful, unjust, unreasonable or unwarranted, and 
including errors alleged to have been committed by the Commission. Such 
notice of cross appeal and exceptions shall be filed with the Commission within 
20 days after the first notice of appeal and exceptions has been filed, or within 
such time thereafter as may be fixed by the Commission, not to exceed 20 
additional days by order made within 20 days of the first filed notice of appeal 
and exceptions. 

(b) Any party may appeal from all or any portion of any final order or 
decision of the Commission in the manner herein provided. Copy of the notice 
of appeal shall be mailed by the appealing party at the time of filing with the 
Commission, to each party to the proceeding to the addresses as they appear 
in the files of the Commission in the proceeding. The failure of any party, other 
than the Commission, to be served with or to receive a copy of the notice of 
appeal shall not affect the validity or regularity of the appeal. 

(c) The Commission may on motion of any party to the proceeding or on its 
own motion set the exceptions to the final order upon which such appeal is 
based for further hearing before the Commission. 

(d) The appeal shall he to the appellate division of the General Court of 
Justice as provided in G.S. 7A-29. The procedure for the appeal shall be as 
provided by the rules of appellate procedure. 

(e), (f) Repealed by Session Laws 1975, c. 391, s. 12. 
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(g) Repealed by Session Laws 1983 


ART. 5. REVIEW AND ENFORCEMENT OF ORDERS 


§62-90 


, c. 026, s. 5. (1949, c. 989, s. 1; 1955, c. 


1207, s. 1; 1959, c. 639, s. 1; 1963, c. 1165, s. 1; 1967, c. 1190, s. 1; WotowCesg le 


Bas, LOo, C020, SS. 4, 5: C572.) 


Cross References. — As to jurisdiction of 
the Supreme Court to review, when authorized 
by law, direct appeals from a final order or 


decision of the North Carolina Utilities Com- 
mission, see N.C. Const., Art. IV, § 12(1). 


CASE NOTES 


I. In General. 


II. Cases Decided Prior to 1949 Revision of Procedural Sections. 


I. IN GENERAL. 


Necessity for Timely Filing. — An affected 
party must file exceptions to the determination 
or decision within 10 (now 30) days after notice 
of the determination or decision. In re Housing 
Auth., 233 N.C. 649, 65 S.E.2d 761 (1961). 

The Court of Appeals is without jurisdiction 
to review an original order of the Utilities 
Commission where no appeal has been taken 
from the order and the time for giving notice 
and perfecting appeal has expired. State ex rel. 
Utils. Comm’n v. Services Unlimited, Inc., 9 
N.C. App. 590, 176 S.E.2d 870 (1970). 

Who May Appeal. — An appeal from the 
Utilities Commission is limited to parties to the 
proceeding; a party is not affected by a ruling of 
the Utilities Commission unless the decision 
affects or purports to affect some right or inter- 
est of a party to the controversy and is in some 
way determinative of some material question 
involved. In re Housing Auth., 233 N.C. 649, 65 
S.E.2d 761 (1961). 

In order to have standing to appeal under 
this section, a party must not only file notice of 
appeal within 30 days, but must also be ag- 
grieved. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 104 N.C. App. 216, 408 
S.E.2d 876 (1991), cert. denied, 330 N.C. 618, 
412 S.E.2d 95 (1992). 

G.S. 62-137 Inapplicable to Proceedings 
Under Subsection (c) of This Section. — 
G.S. 62-137 is inapplicable to proceedings con- 
ducted under subsection (c) of this section, 
since their scope is limited by statute to the 
exceptions on which the particular appeal of a 
final order or decision is based, leaving the 
Commission without authority to declare the 
hearings a general rate case or complaint pro- 
ceeding. The Commission may consider only 
the grounds upon which the applicant asserts 
that the Commission’s order or decision is un- 
lawful, unjust, unreasonable or unwarranted, 
including alleged errors committed by the Com- 
mission. State ex rel. Utils. Comm'n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 

Utility customers association was not an 
aggrieved party entitled to appeal an order of 


the Utilities Commission adopting a rate mak- 
ing formula which authorized a natural gas 
company to adjust its rates when it purchased 
gas from nontraditional sources. Contention 
that association was an aggrieved party be- 
cause the order would allow gas company to 
increase its rates in the future to the extent 
necessary to offset previous reductions under 
the order was without merit. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 104 
N.C. App. 216, 408 S.E.2d 876 (1991), cert. 
denied, 330 N.C. 618, 412 S.E.2d 95 (1992). 

Because the Utilities Commission’s order re- 
garding funding for a non-profit research orga- 
nization did not impact rates and because any 
rate increases would have been effectuated at 
subsequent rate cases, intervenor-utility cus- 
tomers association was not an “aggrieved 
party” within the meaning of this section and, 
thus, lacked standing to appeal. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’ny Inc; 142 N:C. App. 127, 542 S.B.2d 247, 
2001 N.C. App. LEXIS 39 (2001). 

Appellate Court Had No Jurisdiction to 
Review Commission’s Interlocutory Or- 
der. — Water and sewer processing facilities 
part-owner’s appeal of interlocutory orders of 
the North Carolina Utilities Commission hold- 
ing that the part-owner was a public utility 
under G.S. 62-3(23)a.2 and was subject to the 
Commission’s jurisdiction was dismissed as the 
absence of any exceptions to G.S. 62-90 or 
7A-29, allowing review of interlocutory orders 
of the Commission, required the appellate court 
to conclude that it had no jurisdiction to con- 
sider appeals of interlocutory orders of the 
Commission; further, the appellate court did 
not have authority under G.S. 7A-32(c) to re- 
view the part-owner’s issues as there was no 
final order of the Commission. State ex rel. 
Utils. Comm’n v. Buck Island, Inc., 158 N.C. 
App. deo, ool ol 2de 42272003) .N.Ca App. 
LEXIS 1186 (2008). 

Appeals from Final Orders of North 
Carolina Utilities Commission. — G.S. 62- 
90(a) and (d) provide for appeals of final orders 
of the North Carolina Utilities Commission; 
G.S. 7A-29(a) and (b) provide for appeals of 
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right from certain administrative agencies, and 
G.S. 7A-27(d) provides for appeals of right from 
certain interlocutory orders of the superior or 
district courts. State ex rel. Utils. Comm'n v. 
Buck Island, Inc., 158 N.C. App. 536, 581 
S.E.2d 122, 2003 N.C. App. LEXIS 1186 (2003). 

Construing Notice of Appeal. — Notices of 
appeal would be considered to be appeals from 
the original order of the Utilities Commission, 
even though joint appellants’ notices stated 
that they were appealing from denial of their 
petition for reconsideration, a non-appealable 
order, where it could be fairly inferred that they 
intended to appeal from the original orders and 
the appellee was not misled. State ex rel. Util- 
ities Comm’n v. MCI Telecommunications 
Corp. 132 N.C, App: 625, 514° 5:5.2d 276 
(1999). 

Federal Jurisdiction over Disputes Aris- 
ing Under This Statute. — The district court 
erred in asserting federal jurisdiction under 47 
U.S.C. § 252(e)(6) over disputes involving con- 
tract administration, interpretation and en- 
forcement; the interconnection agreements at 
the core of those disputes were submitted to the 
NCUC and approved by it, and no judicial 
review was sought from these State commis- 
sion determinations pursuant to this section. 
Bellsouth Telecomms. vy. North Carolina Utils. 
Comm’n, 240 F.3d 270, 2001 U.S. App. LEXIS 
2159 (4th Cir. 2001). 

Applied in State ex rel. Utils. Comm’n v. 
Champions Papers, inc... 259N.C4 449.4130 
S.E.2d 890 (1963); State ex rel. Utils. Comm’n 
v. Southern Coach Co., 19 N.C. App. 597, 199 
S.E.2d 731 (1973); State ex rel. Utils. Comm’n 
v. Edmisten, 29 N.C. App. 258, 224 S.E.2d 219 
(1976); State ex rel. Utils. Comm’n v. Seaboard 
C.U.R-R: 62 N.C. App. 631, 303.9. He2d) 549 
(1983); State ex rel. Utils. Comm/’n v. Public 
Staff-North Carolina Utils. Comm'n, 111 N.C. 
App. 251, 431 S.E.2d 880 (1993); State ex rel. 
Utils. Comm’n v. Carolina Water Serv., Inc., 335 
N.C. 493,439 S.E.2d 127 (1994), 

Cited in State ex rel. Utils. Comm’n v. Gen- 
eral Tel; Cor, 47(N.@pAppyd27 77195 S.be2deailt 
(1973); State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 289 N.C. 286, 221 S.E.2d 
322 (1976); State ex rel. Utils. Comm’n v. Duke 
Power Co., 305 N.C. 1, 287 S.E.2d 786 (1982); 
State ex rel. Utils. Comm’n v. Thornburg, 316 
N.C. 238, 342 S.E.2d 28 (1986); State ex rel. 
Utils. Comm’n v. Nantahala Power & Light Co., 
92 N.C. App. 545, 375 S.E.2d 515 (1989); State 
ex rel. Utils. Comm’n v. Thornburg, 325 N.C. 
463, 385 S.E.2d 451 (1989); State ex rel. Utils. 
Comm’n v. Thornburg, 325 N.C. 484, 385 S.E.2d 
463 (1989); State ex rel. Utils. Comm’n v. Caro- 
lina Util. Customers Ass’n, 106 N.C. App. 218, 
Ale eS. He 20 275301992)" Statevex: relaaUitils: 
Comm’n v. Carolina Util. Customers Ass’n, 348 
N.C. 452, 500 S.E.2d 693 (1998). 


CH. 62. PUBLIC UTILITIES 


§62-90 


II. CASES DECIDED PRIOR TO 1949 
REVISION OF PROCEDURAL 
SECTIONS. 


Editor’s Note. — All of the cases below were 
decided before the 1949 revision of the statute 
relating to procedure before the Utilities Com- 
mission and appeals therefrom, and construe 
former G.S. 62-19 and 62-20, to which this 
section corresponds. 

Powers and Jurisdiction of Commission. 
— Under this Chapter as it stood prior to the 
revision of 1949, it was held that, for the 
purpose of making investigations and conduct- 
ing hearings, the legislature had constituted 
the North Carolina Utilities Commission a 
court of record, with all the powers and juris- 
diction of a court of general jurisdiction as to all 
subjects embraced within the purview of the 
statute, for which procedure was prescribed 
and authorized, with the right in “any party 
affected thereby” to appeal “from all decisions 
or determinations made by the Utilities Com- 
mission.” State ex rel. N.C. Utils. Comm’n v. 
Atlantic Greyhound Corp., 224 N.C. 293, 29 
S.E.2d 909 (1944); Utilities Comm’n v. Atlantic 
Greyhound Corp., 224 N.C. 672, 32 S.E.2d 23 
(1944). 

Orders of Commission Need No Confir- 
mation. — The Utilities Commission is a State 
administrative agency of original and final ju- 
risdiction, and its orders require no confirma- 
tion by any court to be effective. State ex rel. 
Utils. Comm’n v. Carolina Scenic Coach Co., 
218 N.C. 233, 10 S.E.2d 824 (1940). 

Injunctive Relief Against Exercise of 
Rights Granted by Commission Refused. 
— Where plaintiffs instituted action against a 
competing carrier to restrain it from exercising 
rights given it by orders of the Utilities Com- 
mission amending its franchise, the orders hav- 
ing been entered in proceedings to which plain- 
tiffs were parties, it was held that plaintiffs had 
an adequate remedy for the protection of their 
rights by appeal under former G.S. 62-19 and 
62-20, and judgment sustaining defendant’s 
demurrer in the independent action was 
proper. Atlantic Greyhound Corp. v. North 
Carolina Utils. Comm’n, 229 N.C. 31, 47 S.E.2d 
473 (1948). 

Right of Appeal Confined to Parties. — 
Former G.S. 62-20 distinctly confined the right 
of appeal to a party to the proceeding. North 
Carolina Corp. Comm’n v. Winston-Salem 
Southbound Ry., 170 N.C. 560, 87 S.E. 785 
(1916). 

Former statute, providing that “from all de- 
cisions or determinations made by the Corpo- 
ration Commission any party affected thereby 
shall be entitled to an appeal,” necessarily 
meant from a decision which affected or pur- 
ported to affect some right or interest of a party 
to the controversy and was in some way deter- 
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minative of some material question involved. 
State ex rel. N.C. Corp. Comm’n v. Southern 
Ry., 147 N.C. 483, 61 S.E. 271 (1908). 

Under the provisions of former G.S. 62-20, 
“any party affected” by the order of the Com- 
mission as to rates or charges for passengers by 
a street railway company, etc., was given the 
right of appeal to the court from such order. In 
re southern Pub. Utils. Co., 179 N.C. 151, 101 
©.H~619\(1919). 

The right of appeal conferred by former G.S. 
62-20 was limited to a party to the proceeding. 
For purposes of appeal, those who had no 
property or proprietary rights which were or 
might be affected by orders of the Commission 
were not such parties. An appeal by persons 
who were not parties to the proceeding would 
be dismissed by the superior court for the 
reason that said court acquired no jurisdiction 
by such appeal. State ex rel. Corp. Comm’n v. 
Southern Ry., 196 N.C. 190, 145 S.E. 19 (1928): 
stateex rel. N.C. Utils. Comm’n v. City of 
Rinstone 221 NC. 359, 20 S.E.2d 322 (1942), 

Municipality Entitled to Appeal. — It is 
the duty of a municipality granting a charter to 
a corporation to operate a streetcar system 
therein, which, by contract, has limited the 
fares to be charged passengers within a certain 
amount, to represent the public in proceedings 
upon a petition filed by the railway company 
before the Commission requesting that it be 
permitted to raise the fares beyond those lim- 
ited in the contract, and thus the municipality 
might appeal through the courts as former G.S. 
62-20 prescribed, when the order was adverse 
to it or the interest it represented, as a “party 
affected by the decision and determination of 
the Commission,” expressly provided for by the 
statute. Southern Pub. Utils. Co. v. City of 
Charlotte, 179 N.C. 151, 101 S.E. 619 (1919). 

Citizens seeking to have a railway sta- 
tion moved could not appeal from the Com- 
mission’s decision, under former G.S. 62-20, 
because they were not parties. North Carolina 
Corp. Comm'n v. Winston-Salem Southbound 
Ry., 170 N.C. 560, 87 S.E. 785 (1916). 

Notice Mandatory. — Under former G.S. 
62-20, the statutory notice of an appeal by a 
railroad company from an order of the Commis- 
sion was mandatory, and could not be extended 
by the consent of the parties of record. State ex 
rel. Corp. Comm’n v. Southern Ry., 185 N.C. 
eo0mll7 5.1. 563 (1923)? State ex rel. NC. 
Utils. Comm’n v. Norfolk S. Ry., 224 N.C. 762, 
32 8.E.2d 346 (1944). 

Notice to Complaining Party Under 
Former G.S. 62-20. — When notice of appeal 
to the superior court was given to the Commis- 
sion by a railroad company, and other require- 
ments of former G.S. 62-20 relating thereto 
were met by the company, this was sufficient, 
without giving notice of the appeal to the com- 
plaining party in the proceedings had before 
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the Commission, as upon this appeal the stat- 
ute made the Commission the party plaintiff. 
State ex rel. N.C. Corp. Comm’n v. Southern 
Ry.» lol N-G3 447,66 S 8.427 (1909): 
Removal to Federal Courts. — Assuming 
that an order of the Commission made to com- 
pel a carrier to change the location and condi- 


‘tions of its depot to promote the convenience, 


security and accommodation of the public 
would be an invasion of interstate commerce, 
this would not transform the proceedings in 
which the order was made into “a suit at law or 
in equity,” and, as such, removable from the 
superior court of the State to an inferior federal 
tribunal, upon the ground of diverse citizen- 
ship. State ex rel. N.C. Corp. Comm’n v. South- 
ern Ry., 151 N.C. 447, 66 S.E. 427 (1909). 

In proceedings for the removal of a cause 
from the State to the federal courts upon the 
question of diversity of citizenship under the 
applicable federal statute, the State court is not 
bound to surrender its jurisdiction until a case 
has been made which, on the face of the peti- 
tion, shows the petitioner has a right to the 
transfer of the cause to the federal courts. State 
ex rel. N.C. Corp. Comm’n vy. Southern Ry., 151 
N.C. 447, 66 S.E. 427 (1909). 

Final Process. — Under this Article as it 
stood before the 1949 revision, the Commission 
had no power to enforce its orders and decrees 
by final process issuing directly therefrom, and 
for such purpose resort had to be had to ordi- 
nary courts, either by independent proceedings 
or in proper instances by process issued in 
cases carried before such courts on appeal. 
State ex rel. N.C. Corp. Comm’n v. Southern 
Ry., 147 N.C. 483, 61 S.E. 271 (1908). See G.S. 
62-97, 62-98. 

Removal of Franchise Restriction as to 
Carriage of Passengers by Motor Carrier. 
— Former G.S. 62-20 authorized a petitioner to 
appeal to the superior court from an adverse 
ruling of the Utilities Commission on its peti- 
tion for the removal from its franchise of a 
restriction in regard to the carriage of passen- 
gers, and the contention that no appeal would 
lie from such order because the right of appeal 
was governed by the motor carrier laws autho- 
rizing an appeal from an order affecting fran- 
chise only when entered for violation of law was 
untenable. State ex rel. Utils. Comm’n v. Caro- 
lina seenice:Coach Co, 216 N:.C.325..4 S bead 
897 (19389). 

Petitioner had the right to appeal to the 
superior court from the denial of its petition for 
the removal from its franchise of a restriction 
prohibiting it from transporting passengers be- 
tween two cities along its route in purely local 
traffic between such cities. State ex rel. Utils. 
Comm’n v. Carolina Scenic Coach Co., 218 N.C. 
233, 10 S.E.2d 824 (1940). 


187 


§62-91 CH.62- PUBLIC UTILITIES $62-93 


§ 62-91. Appeal docketed; title on appeal; priorities on 
appeal. 


Unless otherwise provided by the rules of appellate procedure, the cause on 
appeal from the Utilities Commission shall be entitled “State of North 
Carolina ex rel. Utilities Commission (here add any additional parties in 
support of the Commission Order and their capacity before the Commission), 
Appellee(s) v. (here insert name of appellant and his capacity before the 
Commission), Appellant.” Appeals from the Utilities Commission pending in 
the superior courts on September 30, 1967, shall remain on the civil issue 
docket of such superior court and shall have priority over other civil actions. 
(1949c.989%s91;.1963; c,1165eseds F967, c IT90%S. G6) 1975 cr 50T Ss: te loos 
CHO ZONSMGY) 


decision of the North Carolina Utilities Com- 
mission, see N.C. Const., Art. IV, § 12(1). 


Cross References. — As to jurisdiction of 
the Supreme Court to review, when authorized 
by law, direct appeals from a final order or 


CASE NOTES 


other party has appealed. However, this proce- 
dure seems to have been authorized by the 


Utilities Commission as Party. — When 
the Utilities Commission sits as a court of 


record to determine the rights of rival claim- 
ants to a valuable franchise, it is somewhat 
anomalous to find it appearing in the Supreme 


General Assembly. State ex rel. Utils. Comm’n 
v. City Coach Co., 234 N.C. 489, 67.S.E.2d 629 
(L951), 


Court to uphold its order from which one or the 


§ 62-92. Parties on appeal. 


In any appeal to the appellate division of the General Court of Justice, the 
complainant in the original complaint before the Commission shall be a party 
to the record and each of the parties to the proceeding before the Commission 
shall have a right to appear and participate in said appeal. (1949, c. 989, s. 1; 


dIRS Leva iger Gemed bd WOY5 vpsispienh Bei AIHLS) yy / pice see td Ihe LOR eA LS he a yew a) eis kg) 


Cross References. — As to jurisdiction of 
the Supreme Court to review, when authorized 
by law, direct appeals from a final order or 


decision of the North Carolina Utilities Com- 
mission, see N.C. Const., Art. IV, § 12(1). 


CASE NOTES 


The Utilities Commission is a party of 
record in a proceeding before it, and upon 
appeal the Commission becomes the party 
plaintiff. State ex rel. N.C. Utils. Comm’n v. 
Norfolk S. Ry., 224 N.C. 762, 32 S.E.2d 346 
(1944). 


As to standing of manufacturer and dis- 
tributor of plastic telephone directory 
covers to complain and appeal, see State ex 
rel. Utils. Comm'n v. National Merchandising 
Corp., 288 N.C. 715, 220 S.E.2d 304 (1975). 


§ 62-93. No evidence admitted on appeal; remission for 
further evidence. 


No evidence shall be received at the hearing on appeal but if any party shall 
satisfy the court that evidence has been discovered since the hearing before the 
Commission that could not have been obtained for use at that hearing by the 
exercise of reasonable diligence, and will materially affect the merits of the 
case, the court may, in its discretion, remand the record and proceedings to the 
Commission with directions to take such subsequently discovered evidence, 
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and after consideration thereof, to make such order as the Commission may 
deem proper, from which order an appeal shall lie as in the case of any other 
final order from which an appeal may be taken as provided in G.S. 62-90. 
ee aCe OU. s. 1. 1955,.c, 1207 S22 1963,.c. L165. 871, 


CASE NOTES 


The validity of the Commission’s find- 
ings and conclusions must be determined 
in light of the evidence that was presented to 
it. State ex rel. Utils. Comm’n v. Conservation 
Council, 312 N.C. 59, 320 S.E.2d 679 (1984). 


offer further evidence, or that newly discovered 
evidence was available, there is no basis for the 
court, in its discretion, to remand the cause. 
State ex rel. Utils. Comm’n v. Maybelle Transp. 
Co., 252 N.C. 776, 114 S.E.2d 768 (1960). 


No Basis for Remand. — Where nothing in 
the record indicates that any party made a 
motion to remand, that any party desired to 


Cited in State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986). 


§ 62-94. Record on appeal; extent of review. 


(a) On appeal the court shall review the record and the exceptions and 
assignments of error in accordance with the rules of appellate procedure, and 
any alleged irregularities in procedures before the Commission, not shown in 
the record, shall be considered under the rules of appellate procedure. 

(b) So far as necessary to the decision and where presented, the court shall 
decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning and applicability of the terms of any 
Commission action. The court may affirm or reverse the decision of the 
Commission, declare the same null and void, or remand the case for further 
proceedings; or it may reverse or modify the decision if the substantial rights 
of the appellants have been prejudiced because the Commission’s findings, 
inferences, conclusions or decisions are: 

(1) In violation of constitutional provisions, or 

(2) In excess of statutory authority or jurisdiction of the Commission, or 

(3) Made upon unlawful proceedings, or 

(4) Affected by other errors of law, or 

(5) Unsupported by competent, material and substantial evidence in view 
of the entire record as submitted, or 

(6) Arbitrary or capricious. 

(c) In making the foregoing determinations, the court shall review the whole 
record or such portions thereof as may be cited by any party and due account 
shall be taken of the rule of prejudicial error. The appellant shall not be 
permitted to rely upon any grounds for relief on appeal which were not set 
forth specifically in his notice of appeal filed with the Commission. 

(d) The court shall also compel action of the Commission unlawfully 
withheld or unlawfully or unreasonably delayed. 

(e) Upon any appeal, the rates fixed or any rule, regulation, finding, 
determination, or order made by the Commission under the provisions of this 
Chapter shall be prima facie just and reasonable. (1949, c. 989, s. 1; 1955, c. 
Peseeso, 1963, CllGd. sale 1969.c. 614. 1975. ¢, 391.5. 14.) 


For article on administrative evidence rules, 
see49 NIC. L. Rev 635197). 


Legal Periodicals. — For case law survey 
as to judicial review of decisions of administra- 
tive agencies, see 45 N.C.L. Rev. 816 (1967). 


CASE NOTES 


I. In General. 
Il. Standard of Review. 
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III. Limitations on Review. 
A. In General. 
B. Weighing of Evidence. 

IV. Prima Facie Just and Reasonable. 
A. In General. 
B. Rates. 
C. Findings. 
D. Determinations. 
E. Orders. 

VC 


I. IN GENERAL. 


The Utilities Commission is a creature 
of the legislature and may exercise jurisdic- 
tion and regulatory authority only as defined by 
Chapter 62. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 93 N.C. App. 260, 
377 S.E.2d 772 (1989), rev’d on other grounds, 
326 N.C. 022; 391 5S. 2d 487 (1990): 

G.S. 62-133.6(e) simply allows the legis- 
lature to preempt the North Carolina Util- 
ities Commission’s ability to compel a gen- 
eral rate case by freezing rates until 31 
December 2007; the North Carolina Utilities 
Commission properly dismissed a complaint 
regarding rates and a petition to initiate a 
general rate proceeding filed against an energy 
corporation by a customers association. State 
ex rel. Utils. Comm’n v. Carolina Util. Custom- 
ers Ass’n, 163 N.C. App. 46, 592 S.E.2d 221, 
2004 N.C. App. LEXIS 253 (2004), cert. denied, 
358 N.C. 739, — S.E.2d — (2004), cert. dis- 
missed, 358 N.C. 739, 602 S.E.2d 682 (2004). 

Discretion of Utilities Commission. — In 
deciding complaints, the Utilities Commission 
is allowed discretion in fashioning a remedy; 
the Commission could transfer service of one 
cooperative to electric utility rather than all 
complainants, as long as its action was not 
capricious or arbitrary. Dennis v. Duke Power 
Co., 341 N.C. 91, 459 S.1l.2d 707 (1995): 

Subsection (b) States Authority of 
Court. — The authority of the court to which 
an appeal is taken from an order of the Utilities 
Commission is stated in subsection (b) of this 
section. State ex rel. Utils. Comm’n v. Carolina 
Tel, & Tel. Co., 267 N.C) 257, 148° S:h:2d 100 
(1966). 

Subsection (b) gives the Supreme Court am- 
ple basis for ordering refunds to ratepayers 
who have been charged unlawfully high rates. 
Therefore, the Supreme Court is authorized to 
order refunds when the Commission has made 
an error of law in its rate making procedures. 
State ex rel. Utils. Comm’n vy. Conservation 
Council, 312 N.C. 59, 320 S.E.2d 679 (1984). 

Appellate review of an order of the 
North Carolina Utilities Commission is 
governed by subsections (b) and (c). State 
ex rel. Utils. Comm’n v. Public Staff — North 
Carolina Utils. Comm’n, 123 N.C. App. 43, 472 
5.H.2d 193 (1996). 
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ases Decided Prior to 1949 Revision of Procedural Sections. 


Questions on appeal from the Commis- 
sion must be determined from the record 
certified by it. State ex rel. N.C. Utils. 
Comm’n v. Carolina Coach Co., 261 N.C. 384, 
134 S.E.2d 689 (1964). 

The Commission has the duty to enter final 
orders that are sufficient in detail to enable the 
Supreme Court on appeal to determine the 
controverted issues. State ex rel. Utils. Comm’n 
v. AT & T Communications of S. States, Inc., 
321 N.C. 586, 364 S.E.2d 386 (1988). 

Unless Facts Are in Record, Commis- 
sion’s Expert Knowledge Cannot Be Con- 
sidered. — The Commission’s knowledge, how- 
ever expert, cannot be considered by the 
Supreme Court on appeal unless the facts em- 
braced within that knowledge are in the record. 
State ex rel. N.C. Utils. Comm’n v. Carolina 
Coach Co., 261 N.C. 384, 134 S.E.2d 689 (1964). 

Attorney General Not Prejudiced by 
Failure to Hold Hearing. — The Attorney 
General was not prejudiced by the action of the 
Commission in allowing an exploration track- 
ing rate increase to go into effect without a 
hearing, since a refund could be sought under 
this section. State ex rel. Utils. Comm’n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 

Contents of Order Remanding Cause. — 
If a cause is remanded under this section, the 
order should specify the ground on which it is 
based and thereby indicate to the Commission 
the nature of its further proceedings. State ex 
rel. Utils. Comm’n v. Maybelle Transp. Co., 252 
N.C. 776, 114 S.E.2d 768 (1960). 

Doctrine of Res Judicata. — Where an 
administrative determination has been re- 
viewed by the courts, the res judicata effect, if 
any, attaches to the court’s judgment rather 
than to the administrative decision. State ex 
rel. Utils. Comm’n v. Thornburg, 325 N.C. 463, 
385 S.E.2d 451 (1989). 

Applied in State ex rel. Utils. Comm’n v. 
Haywood Elec. Membership Corp., 260 N.C. 59, 
131 S.E.2d 865 (1963); State ex rel. N.C. Utils. 
Comm’n v. Southern Ry., 267 N.C. 317, 148 
S.E.2d 210 (1966); State ex rel. Utilities 
Comm7’n v. Associated Petro. Carriers, 13 N.C. 
App. 554, 186 S.E.2d 612 (1972); State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 575, 232 
S.E.2d 177 (1977); In re Duke Power Co., 37 
N.C. App. 138, 245 S.E.2d 787 (1978); State ex 
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rel. Utils. Comm'n v. Boren Clay Prods. Co., 48 
N.C. App. 263, 269 S.E.2d 234 (1980); State ex 
rel. Utils. Comm’n v. Public Staff-North Caro- 
lina Utils. Comm'n, 309 N.C. 195, 306 S.E.2d 
435 (1983); State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 323 N.C. 
481, 374 S.E.2d 361 (1988); State ex rel. Utils. 
Comm'n v. North Carolina Natural Gas Corp., 
323 N.C. 630, 375 S.E.2d 147 (1989); State ex 
rel. Utils. Comm’n v. Thornburg, 324 N.C. 478, 
380 S.E.2d 112 (1989); State ex rel. Utils. 
Comm’n v. Thornburg, 325 N.C. 484, 385 S.E.2d 
463 (1989); State ex rel. Utils. Comm’n vy. Vil- 
lage of Pinehurst, 99 N.C. App. 224, 393 S.E.2d 
111 (1990); State ex rel. Util. Comm’n v. Caro- 
lina Util. Customers Ass’n, 328 N.C. 37, 399 
S.E.2d 98 (1991); Dunnagan v. Ndikom, 139 
N.C. App. 246, 533 S.E.2d 494, 2000 N.C. App. 
LEXIS 906 (2000); Union Transf. & Storage Co. 
v. Lefeber, 139 N.C. App. 280, 533 S.E.2d 550, 
2000 N.C. App. LEXIS 910 (2000); State ex rel. 
Utils. Comm'n v. NUI Corp., 154 N.C. App. 258, 
572 S.E.2d 176, 2002 N.C. App. LEXIS 1470 
(2002). 

Cited in State ex rel. Utils. Comm’n v. Atlan- 
tie sUclnk Rise26o) N.C. 242. 150) S.H.2d 386 
(1966); State ex rel. Utils. Comm’n v. Two Way 
Radio Serv., Inc., 272 N.C. 591, 158 S.E.2d 855 
(1968); State ex rel. Utils. Comm’n v. Public 
Setvando.,.o00.N.C.. App. 156, 241 S.E.2d 79 
(1978); In re Rogers, 297 N.C. 48, 253 S.E.2d 
912 (1979); State ex rel. Utils. Comm’n v. Caro- 
lina Tel. & Tel. Co., 61 N.C. App. 42, 300 S.E.2d 
395 (1983); State ex rel. Utils. Comm’n v. Cen- 
tral Tel. Co., 60 N.C. App. 493, 299 S.E.2d 264 
(1983); State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 307 N.C. 541, 299 S.E.2d 
763 (1983); State ex rel. Utils. Comm’n v. Con- 
servation Council, 64 N.C. App. 266, 307 S.E.2d 
375 (1983); State ex rel. Utils. Comm’n v. Caro- 
lina Util. Customers Ass’n, 314 N.C. 171, 333 
S.E.2d 259 (1985); State ex rel. Utils. Comm’n 
v. Mackie, 79 N.C. App. 19, 338 S.E.2d 888 
(1986); State ex rel. Utils. Comm’n sv. 
Thornburg, 84 N.C. App. 482, 353 S.E.2d 413 
(1987); Blue Ridge Textile Printers, Inc. v. Pub- 
lic Serv. Co., 99 N.C. App. 193, 392 S.E.2d 401 
(1990); State ex rel. Utils. Comm’n v. Water 
Serv., Inc., 328 N.C. 299, 401 S.E.2d 353 (1991); 
State ex rel. Utilities Comm’n v. Centel Cellular 
Co., 103 N.C. App. 731, 407 S.E.2d 257 (1991): 
State ex rel. Utils. Comm’n v. North Carolina 
Cellular Ass’n, 111 N.C. App. 801, 433 S.E.2d 
785 (1993); State ex rel. Utils. Comm’n v. Em- 
pire Power Co., 112 N.C. App. 265, 435 S.E.2d 
553 (1993); State ex rel. Utils. Comm’n v. Caro- 
lina Util. Customers Ass’n, 348 N.C. 452, 500 
S.E.2d 693 (1998); In re Petition of Utils., Inc., 
oT NC. App: 182) 5551'S. B2d#333/ 2001) N.C. 
App. LEXIS 1141 (2001); State ex rel. Utils. 
Comm’n v. Thrifty Call, Inc., 154 N.C. App. 58, 
O71 S.E.2d 622, 2002 N.C. App. LEXIS 1412 
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(2002), cert. denied, appeal dismissed, 357 N.C. 
66, 579 S.E.2d 575 (2003). 


II. STANDARD OF REVIEW. 


Standard that governs appellate review 
of Commission orders is statutorily artic- 
ulated by subsections (b) and (c) of this 
section. State ex rel. Utils. Comm’n v. Southern 
Bell Wels Selel Co, S82N.C, Appelbo. ooo 
S.E.2d 73 (1987). 

Commission’s Decision Will Be Upheld 
Unless Assailable Under Subsection (b). — 
The decision of the Commission with regard to 
rates for public utilities will be upheld by the 
Court of Appeals on appeal unless it is assail- 
able on one of the grounds enumerated in 
subsection (b) of this section. State ex rel. Utils. 
Comm’n v. Mebane Home Tel. Co., 35 N.C. App. 
588, 242 S.E.2d 165 (1978), aff’d, 298 N.C. 162, 
257 S.E.2d 623 (1979). 

Judicial reversal of an order of the Utilities 
Commission is a serious matter for the review- 
ing court which can be properly addressed only 
by strict application of the six criteria of this 
section which circumscribe judicial review. 
State ex rel. Utils. Comm’n v. Bird Oil Co., 302 
N: GP 140273'5. F.2d 232 (1981); 

A decision of the Utilities Commission will be 
upheld on appeal unless the appellate court 
finds error based on one of the enumerated 
grounds of this section. State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 88 
N.C. App. 153, 363 S.E.2d 73 (1987). 

Absence of proper findings is an error of 
law and basis for remand under subdivision 
(b)(4) of this section because it frustrates appel- 
late review. State ex rel. Utils. Comm’n v. 
Conservation Council, 66 N.C. App. 456, 311 
S-Eidtel7; rev'd in part, 3120 N:G):59, 320 
S.E.2d 679 (1984); State ex rel. Utils. Comm’n 
v. Public Staff, 317 N.C. 26, 3438 S.E.2d 898 
(1986). 

Scope of Review. — Grounds for relief not 
specifically set forth in the notice of appeal filed 
with the Commission may not be relied upon in 
the appellate courts; however, even when spe- 
cific grounds are set forth, the applicable scope 
of review may be determined only from an 
examination of the issues brought forward by 
the appealing party and the nature of the 
supporting contentions. Dennis v Duke Power 
Co., 114 N.C. App. 272, 442 S.E.2d 104 (1994), 
modified, 341 N.C. 91, 459 S.E.2d 707 (1995). 

In reviewing a decision of the Utilities Com- 
mission, the appellate court’s role is to deter- 
mine whether the entire record supports the 
Commission’s decision, and where there are 
two reasonably conflicting views of the evi- 
dence, the appellate court may not substitute 
its judgment for that of the Commission. State 
ex rel. Utils. Comm'n vy. Carolina Indus. Group 
For Fair Util. Rates, 1380 N.C. App. 636, 503 
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S.E.2d 697 (1998), cert. denied, 349 N.C. 377 
(1998). 

Test on Review. — The test applied by a 
reviewing court involves a determination of 
whether, after viewing the entire record, the 
Utilities Commission’s findings and conclusions 
are supported by substantial, competent, and 
material evidence. State ex rel. Utils. Comm’n 
v. North Carolina Gas Serv., 128 N.C. App. 288, 
494 S.E.2d 621 (1998). 

The failure to include all the necessary 
findings of fact is an error of law and a 
basis for remand under subdivision (b)(4) of 
this section, because it frustrates appellate 
review. State ex rel. Utils. Comm’n v. Public 
Staff, 317 N.C. 26, 343 S.E.2d 898 (1986); State 
ex rel. Utils. Comm’n v. Public Staff-North 
Carolina Utils. Comm’n, 322 N.C. 689, 370 
S.E.2d 567 (1988). 

The Commission’s order must be sufficient 
within itself to comply with the statute. Failure 
to include all necessary findings of fact and 
details is an error of law and a basis for remand 
under subdivision (b)(4) of this section, because 
it frustrates appellate review. State ex rel. 
Utils. Comm'n v. AT & T Communications of S. 
States, Inc, 321 N:@:7586,0364 -S:Hi2d3 386 
(1988). 

The Commission was required to make 
specific finds showing what effect, if any, it 
gave to financing costs or down market protec- 
tion, or both, in arriving at its common equity 
rate of return decision. Failure to do so consti- 
tuted an error of law requiring a remand for 
further proceedings. State ex rel. Utils. 
Comm'n v. Public Staff-North Carolina Utils. 
Comm’n, 322 N.C. 689, 370 S.E.2d 567 (1988). 

Function of Court on Review. — The 
Court of Appeals looks to the findings of fact 
and conclusions of the Commission and deter- 
mines whether the Commission has considered 
the factors required by law and whether its 
findings are supported by competent, substan- 
tial and material evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Spring- 
dale Estates Ass’n, 46 N.C. App. 488, 265 
S.E.2d 647 (1980). 

The test upon appeal from a determination of 
the Utilities Commission is whether the Com- 
mission’s findings of fact are supported by com- 
petent, material and substantial evidence in 
view of the entire record. State ex rel. Utils. 
Comm’n v. Nantahala Power & Light Co., 313 
N.@. 614; 332 S:H:2d 397.) revd om: other 
grounds, 476 U.S. 9538, 106 S. Ct. 2849, 90 L. 
Ed. 2d 943 (1986). 

The Supreme Court’s statutory function is 
not to determine whether there is evidence to 
support a position the Commission did not 
adopt. The court asks instead, whether there is 
substantial evidence, in view of the entire 
record, to support the position which the Com- 
mission adopted. State ex rel. Utils. Comm’n v. 
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Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 

Appellate court’s statutory function is to as- 
sess whether the North Carolina Utilities Com- 
mission’s order is affected by errors of law and 
to determine whether there is substantial evi- 
dence, in view of the entire record, to support 
the position adopted. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 
N.G. 238; 372: S.H.2d 692 (1988). 

The reviewing court should see if, in view of 
the entire record, the Utilities Commission’s 
findings and conclusions are supported by sub- 
stantial, competent and material evidence. 
State ex rel. Utils. Comm’n v. Piedmont Natu- 
ral Gas Co. 346 N.C, 558; 488 «6. Zai pou 
GLO9 7): 

Substantial Evidence Defined. — Sub- 
stantial evidence is defined as “more than a 
scintilla or a permissible inference.” It means 
such relevant evidence as a reasonable mind 
might accept as adequate to support a conclu- 
sion. State ex rel. Utils. Comm’n v. Southern 
Coach Co., 19 N.C. App. 597, 199 S.E.2d 731 
(1973), cert. denied, 284 N.C. 623, 201 S.E.2d 
693 (1974). 

Commission may agree with single wit- 
ness, if the evidence supports his position, no 
matter how many opposing witnesses might 
come forward. The court is then required to 
determine whether the Commission’s decision 
is supported by competent, material and sub- 
stantial evidence in view of the entire record as 
submitted. State ex rel. Utils. Comm'n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 

Evidence of Reasonableness of Practice. 
— Where the Commission’s order required the 
defendants to do no more than they did volun- 
tarily and without objection for 30 years or 
more, preceding the last six or eight years, this 
would seem to be “strong evidence” of the rea- 
sonableness of the practice. State ex rel. Utils. 
Comm'n v. Southern Ry., 256 N.C. 359, 124 
S.E2dibdd (1962) 

Findings, inferences, conclusions or de- 
cision of Utilities Commission which are 
arbitrary or capricious and which prejudice 
substantial rights of appellants are not binding 
on reviewing court. State ex rel. Utils. Comm’n 
v. Thornburg, 314 N.C. 509, 334 S.E.2d. 772 
(1985). 

Subsection (c) requires the reviewing 
court to take due note of the rule of prej- 
udicial error. State ex rel. Utils. Comm’n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). 

Due account shall be taken of the rule of 
prejudicial error in the consideration of an 
appeal. State ex rel. Utils. Comm’n v. Nello L. 
Teer Co., 266 N.C. 366, 146 S.E.2d 511 (1966). 

Standard Deemed Satisfied. — Where 
witnesses testified according to a private agree- 
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ment that was not unanimous, the Utilities 
Commission was not subjected to a heightened 
standard of review but satisfied the require- 
ments of this chapter by independently consid- 
ering and analyzing relevant evidence and facts 
presented by all the parties. State ex rel. Util- 
ities Comm’n v. Carolina Util. Customers Ass’n, 
351 N.C. 223, 524 S.E.2d 10 (2000). 

Abuse of Commission’s Discretion 
Found. — Decision of the North Carolina Util- 
ities Commission to recognize a utility custom- 
ers association and a customer as interveners 
in a settlement proceeding resulting from an 
investigation that was conducted, pursuant to 
G.S. 62-37, of accounting irregularities in the 
way in which a utility reported its regulated 
income to the Commission was an abuse of the 
Commission’s discretion; the association and 
the customer were not parties affected by the 
Commission’s order approving the settlement, 
within the meaning of G.S. 62-37, and as such 
had no standing to appeal the Commission’s 
approval of the settlement agreement. State ex 
rel. Utils. Comm’n v. Carolina Util. Customers 
Ass'n, 163 N.C. App. 1, 592 S.E.2d 277, 2004 
N.C. App. LEXIS 261 (2004), appeal dismissed 
sub nom. Utils. Comm. v. Carolina Util., — N.C. 
—, 602 S.E.2d 683 (2004), appeal dismissed sub 
nome tils+Comm. vy. Carolina Util.,— N.C: —, 
602 S.E.2d 684 (2004), cert. denied, appeal 
dismissed, 358 N.C. 739, 602 S.E.2d 683 (2004), 
cert. dismissed, 358 N.C. 739, 602 S.E.2d 684, 
602 S.E.2d 685 (2004). 


Ill. LIMITATIONS ON REVIEW. 
A. In General. 


Justiciable Controversy Must’ Be 
Shown. — While the Utilities Commission 
authorized itself to review a contract between 
water service and developers, there was no 
evidence of any justiciable controversy which 
would have warranted review of the contracts 
by the Commission; thus, the Commission did 
not have jurisdiction to review the contract 
provisions. State ex rel. Utils. Comm’n v. Caro- 
lina Water Serv., 149 N.C. App. 656, 562 S.E.2d 
60, 2002 N.C. App. LEXIS 284 (2002), cert. 
granted, 355 N.C. 757, 566 S.E.2d 481, cert. 
granted, 356 N.C. 176, 567 S.E.2d 145 (2002). 

Limitation on Authority to Review. — 
The authority of the Court of Appeals and of the 
Supreme Court in reviewing an order of the 
Utilities Commission is limited to that con- 
ferred by this section. State ex rel. Utils. 
C@omm’niweMorgan,3277 N.C. 255, 177 S.E.2d 
405 (1970), aff'd on rehearing, 278 N.C. 235, 
179 S.E.2d 419 (1971). 

Upon appeal, the authority of the reviewing 
court to reverse or modify the order of the 
Commission, or to remand the matter to the 
Commission for further proceedings, is limited 
to that specified in this section. State ex rel. 
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Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S;E.2d '705' (1972); State ex rel: Utils: 
Comm’n v. Intervenor Residents, 305 N.C. 62, 
286 S.E.2d 770 (1982). 

Courts do not ordinarily review or reverse 
the exercise of discretionary power by an ad- 
ministrative agency such as the Utilities Com- 
mission, except on showing of capricious, un- 
reasonable or arbitrary action or disregard of 
law. State ex rel. N.C. Utils. Comm’n v. Caro- 
lina Coach Co., 261 N.C. 384, 134 S.E.2d 689 
(1964). 

On review of orders from the Commission, 
the Court of Appeals’ action is guided by this 
section, and where the Commission’s actions do 
not violate the Constitution or exceed statutory 
authority, appellate review is limited to errors 
of law, arbitrary action, or decisions unsup- 
ported by competent, material and substantial 
evidence. State ex rel. Utils. Comm’n v. Spring- 
dale Estates Ass’n, 46 N.C. App. 488, 265 
S.E.2d 647 (1980). 

The authority of an appellate court to reverse 
or modify an order of the Utilities Commission, 
or to remand the matter to the Commission for 
further proceedings, is limited to that specified 
in this section, which includes the authority to 
reverse or modify such order on the ground that 
it violates a constitutional provision. State ex 
rel. Utils. Comm’n v. Farmers Chem. Ass’n, 33 
N.C. App. 438, 235 S.E.2d 396, cert. denied, 293 
NEG 258722351 ly) 29390197 1): 

Under applicable standards of appellate re- 
view, the Court of Appeals is not at liberty to 
substitute its judgment for that of the Commis- 
sion. State ex rel. Utils. Comm'n v. Southern 
Bell Tel. & Tel. Co., 57 N.C. App. 489, 291 
S.E.2d 789 (1982), modified, 307 N.C. 541, 299 
p.lt.2d. 76341983). 

Court’s Power to Reverse, Modify or 
Nullify Substantially Circumscribed. — 
The court’s power to affirm or remand is not 
specifically circumscribed by this section. How- 
ever, the power of the court to reverse or modify 
and, a fortiori, to declare null and void, is 
substantially circumscribed. State ex rel. Utils. 
Comm’n v. Duke Power Co., 305 N.C. 1, 287 
S.E.2d 786 (1982). 

Appellate review of Commission orders 
is limited to the record as certified. State ex 
rel. Utils Comm’n v. Southern Bell Tel. & Tel. 
Co., 88 N.C. App. 1538, 363 S.E.2d 73 (1987). 

Appeals Are Confined to Questions of 
Law Specifically Set Forth. — Appeals from 
the Utilities Commission are confined to ques- 
tions of law upon grounds specifically set forth 
in appellant’s petition for rehearing by the 
Commission. State ex rel. Utils. Comm'n vy. 
Queen City Coach Co., 233 N.C. 119, 63 S.E.2d 
113 (1951). See also State ex rel. Utils. Comm’n 
v. Mead Corp., 238 N.C. 451, 78 S.E.2d 290 
(1953). 

As to necessity for raising grounds for 
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relief before Commission, see State ex rel. 
Utils. Comm’n v. State, 250 N.C. 410, 109 
S.E.2d 368 (1959). 


B. Weighing of Evidence. 


Weighing of Evidence and Exercise of 
Judgment Thereon Are Matters for Com- 
mission. — The decisions of the Utilities Com- 
mission must be within the authority conferred 
by statute; however, the weighing of the evi- 
dence and the exercise of judgment thereon as 
to transportation problems within the scope of 
its powers are matters for the Commission. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 43, 1382 S.E.2d 249 (1963). 

Commission Without Discretionary 
Power Where No Evidence to Weigh. — The 
weighing of the evidence and the exercise of 
judgment thereon within the scope of its au- 
thority are matters for the Commission; even 
so, the Commission has no discretionary power, 
where its function is to weigh the evidence and 
make judgment thereon, if there is no evidence 
to weigh. State ex rel. N.C. Utils. Comm’n v. 
Carolina Coach Co., 261 N.C. 384, 134 S.E.2d 
689 (1964). 

Minimal Consideration of Competent 
Evidence Correctable on Appeal. — Al- 
though it is not for an appellate court to dictate 
to the Commission what weight it should give 
to material facts before it, a summary disposi- 
tion which indicates that the Commission ac- 
corded only minimal consideration to compe- 
tent evidence constitutes error at law and is 
correctable on appeal. State ex rel. Utils. 
Comm'n v. Edmisten, 299 N.C. 432, 263 S.E.2d 
583 (1980); State ex rel. Utils. Comm’n v. 
Thornburg, 314 N:C. 509, 33475. E.2d 772 
(1985). 

Comments on Evidence. — The Commis- 
sion is not required to set forth comments 
regarding every single fact or item of evidence 
presented by the parties. Dennis v Duke Power 
Co., 114 N.C. App. 272, 442 S.E.2d 104 (1994), 
modified, 341 N.C. 91, 459 S.E.2d 707 (1995). 

Presumption That Commission Consid- 
ered All Competent Evidence. — In the 
absence of an express statement by the Com- 
mission to the contrary, some record evidence to 
the contrary, or a summary disposition which 
indicates to the contrary, the court would pre- 
sume that the Commission gave proper consid- 
eration to all competent evidence presented. 
State ex rel. Utils. Comm’n v. Thornburg, 316 
N.C. 238, 324 S.E.2d 28 (1986). 

The credibility of testimony and the 
weight to be given it are for the Commis- 
sion, not for the reviewing court. State ex rel. 
Utils. Comm’n vy. City of Durham, 282 N.C. 308, 
193 S.B.2d-95 (1972): State ex rel. Utils: 
Comm’n v. Farmers Chem. Ass’n, 33 N.C. App. 
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433, 235 S.E.2d 398, cert. denied, 293 N.C. 258, 
237 Sik.2d 539 97): 

The credibility of testimony was for the de- 
termination of the Commission. State ex rel. 
Utils. Comm’n v. General Tel. Co., 285 N.C. 671, 
208 S.E.2d 681 (1974). 

It is a well-established rule that it is for 
administrative body, in an adjudicatory pro- 
ceeding, to determine weight and sufficiency of 
evidence and the credibility of the witnesses, to 
draw inferences from the facts, and to appraise 
conflicting and circumstantial evidence. State 
ex rel. Utils. Comm’n v. Thornburg, 314 N.C. 
509, 334 S.E.2d 772 (1985). 

The credibility of testimony and the weight to 
be accorded it are matters to be determined by 
the Commission. However, a summary disposi- 
tion which indicates that the Commission ac- 
corded only minimal consideration to compe- 
tent evidence constitutes error at law and is 
correctable on appeal. State ex rel. Utils. 
Comm’n v. Thornburg, 316 N.C. 238, 342 S.E.2d 
28 (1986). 


IV. PRIMA FACIE JUST AND 
REASONABLE. 


A. In General. 


Commission’s Decision Is Prima Facie 
Just and Reasonable. — This section pro- 
vides that on an appeal, the Commission’s de- 
cision is considered “prima facie just and rea- 
sonable,” and it should be affirmed if supported 
by substantial evidence. State ex rel. Utils. 
Comm'n v. Southern Coach Co., 19 N.C. App. 
597, 199 S.E.2d 731 (1973), cert. denied, 284 
NG. 623,201 6. H.2d) 693 (1974): 

On appeal, a rate decision, rule, regulation, 
finding, determination, or order made by the 
North Carolina Utilities Commission is deemed 
prima facie just and reasonable. State ex rel. 
Utils. Comm’n v. Public Staff — North Carolina 
Utils, Comm/’n; 123: N:C. App: 43, 472 Smid 
193 (1996). 

Burden Is on Appellant to Show Error of 
Law in Proceedings. — The law imposes the 
duty upon the Utilities Commission and not the 
courts to fix rates, and the burden is upon 
appellant from an order of the Commission to 
show an error of law in the proceeding before 
the Commission. State ex rel. Utils. Comm’n v. 
Champion Papers, Inc., 259 N.C. 449, 130 
S.E.2d 890 (1963). 

The burden of showing the impropriety of 
rates established by the Commission lies with 
the party alleging such error. State ex rel. Utils. 
Comm'n v. Duke Power Co., 305 N.C. 1, 287 
S.E.2d 786 (1982); State ex rel. Utils. Comm’n 
v. North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982), rev’d on other 
grounds, 309 N.C. 238, 306 S.E.2d 113 (1983); 
State ex rel. Utils. Comm’n v. Thornburg, 316 
N.C, 238, 342 S.E.2d 28 (1986). 
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The party attacking rates established by the 
Commission bears the burden of proving their 
impropriety. State ex rel. Utils. Comm’n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 

But Appellant May Show That Order 
Was Unsupported by Evidence. — Upon 
appeal the orders made by the Utilities Com- 
mission “shall be prima facie just and reason- 
able,” but this does not preclude the appellant 
from showing that the evidence offered rebuts 
the prima facie effect of the order, and that the 
order was unsupported by competent, material 
and substantial evidence in view of the entire 
record. State ex rel. Utils. Comm’n v. Atlantic 
Crakiy., zoo N.C. 273, 69 S.E.2d 502 (1952): 
State ex rel. Utils. Comm’n v. Gulf-Atlantic 
Towing Corp., 251 N.C. 105, 110 S.E.2d 886 
(1959), 

An order of the Commission requiring a 
transportation company to maintain public ser- 
vice facilities must be considered prima facie 
reasonable and just, but this does not preclude 
the transportation company affected from 
showing that the order was unsupported by 
competent, material and substantial evidence. 
State ex rel. Utils. Comm’n v. Atlantic C.L.R.R., 
238 N.C. 701, 78 S.E.2d 780 (1953); State ex rel. 
N.C. Utils. Comm’n v. Carolina Coach Co., 261 
N.C. 384, 134 S.E.2d 689 (1964). 

While the determination of a petition by a 
carrier to be allowed to discontinue an estab- 
lished service rests in large measure in the 
sound judgment and discretion of the Utilities 
Commission, and its order in regard thereto is 
prima facie just and reasonable, such order is 
reviewable to ascertain whether it is arbitrary 
or capricious or if the essential findings of fact 
on which it is based are supported by compe- 
tent, material and substantial evidence. State 
ex rel. Utils. Comm’n v. Southern Ry., 254 N.C. 
fall ob de2k (1961). 


B. Rates. 


Rates Are Deemed Prima Facie Just and 
Reasonable. — Upon appeal, rates fixed by 
the Commission shall be deemed prima facie 
just and reasonable. State ex rel. N.C. Utils. 
Comm’n v. Westco Tel. Co., 266 N.C. 450, 146 
S.E.2d 487 (1966); State ex rel. Utils. Comm’n 
v. Duke Power Co., 305 N.C. 1, 287 S.E.2d 786 
99S2)> sState .ex rel: Utils: Comm/’n  v. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 

Rates fixed by the Commission are deemed 
prima facie just and reasonable. State ex rel. 
Utils. Comm’n v. Eddleman, 320 N.C. 344, 358 
S.E.2d 339 (1987). 

Legitimate Justification for Industrial 
and City Rates of Return. — The North 
Carolina Utilities Commission drew legitimate 
distinctions which justified its decision to main- 
tain industrial and cities’ rates of return at a 
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higher level than residential and commercial 
and small industrial rates. State ex rel. Utils. 
Comm'n v. Carolina Util. Customers Ass’n, 323 
N.C. 238, 372 S.E.2d 692 (1988). 

Rates of Return Reasonable and Not 
Discriminatory. — The North Carolina Utili- 
ties Commission’s order contained findings suf- 
ficient to justify its conclusion that the ap- 
proved rates of return were just and reasonable 
and did not unreasonably discriminate among 
the various classes of North Carolina Natural 
Gas Corporation customers and were supported 
by substantial evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 323 N.C. 238, 372 S.E.2d 
692 (1988). 

Order prescribing different Private 
Line Service rates for AT&T’s nonreseller 
(end user) customers and its reseller cus- 
tomers upon its face was discriminatory, and 
absent legally adequate reasons in the order 
why the order was not unjustly discriminatory 
within the meaning of G.S. 62-2(4), the order 
was vacated and the cause is remanded to the 
Commission for further proceedings. State ex 
rel. Utils. Comm’n v. AT&T Communications of 
S. States, Inc., 321 N.C. 586, 364 S.E.2d 386 
(1988). 

Determining a Utility’s Capital Struc- 
ture for Rate Making Purposes. — The 
Commission is not required, as a matter of law, 
to reduce the common equity component of a 
utility's capital structure by an amount equal to 
its investment in its nonregulated subsidiaries 
in determining the appropriate capital struc- 
ture for rate making purposes. State ex rel. 
Utils. Comm’n v. Public Staff-North Carolina 
Utils. Comm n,, 322 NC, 689, 370 S.E.2d) 567 
(1988). 


C. Findings. 


Findings of fact made by the Commis- 
sion are prima facie just and reasonable 
on appeal. State ex rel. Utils. Comm’n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 

Court May Not Find Facts or Regulate 
Utilities. — Although in reviewing an order of 
the Commission, a court might, upon the same 
facts, have reached a different result, it is not 
for the court to find the facts or to regulate 
utilities. State ex rel. Utils. Comm’n v. Carolina 
Coach’ Co., 260 N.C. 43) 132.5. Hi2d 249 (1963): 

When an appeal to the superior court (now to 
the Court of Appeals) is taken from an order 
entered by the North Carolina Utilities Com- 
mission, the review is limited to the record as 
certified and to the questions of law presented 
therein. There is no provision for additional 
findings of fact by the judge for the purpose of 
determining the validity of the order entered by 
the Commission. State ex rel. Utils. Comm’n v. 
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Fox, 236 N.C. 553, 73 S.E.2d 464 (1952); State 
v. Ray, 236 N.C. 692, 73 S.H.2d 870 (1953). See 
State ex rel. Utils. Comm’n v. Mead Corp., 238 
N.C. 451, 78 S:Ei2d 290°(1953a); 

Findings supported by competent, mate- 
rial and substantial evidence in view of 
the entire record are binding upon the 
reviewing court. State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966); State ex rel. Utils. Comm’n 
v. Carolina Coach Co., 269 N.C. 717, 153 S.E.2d 
461 (1967); State ex rel. Utils. Comm'n v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
189 S.E.2d 777 (1972); State ex rel. Utils. 
Comm’n v. M.L. Hatcher Pickup & Delivery 
Servs., Inc.,43 N.C. App. 662, 259 S:2d 7/91 
(1979); State ex rel. Utils. Comm’n v. M.L. 
Hatcher Pickup & Delivery Servs., Inc., 47 N.C. 
App. 418, 267 S.E.2d 488 (1980); State ex rel. 
Utils. Comm’n v. M.L. Hatcher Pickup & Deliv- 
ery Servs., Inc., 48 N.C. App. 115, 268 S.E.2d 
851 (1980). See also, State ex rel. Utils. 
Comm’n vy. Champion Papers, Inc., 259 N.C. 
449, 130 S.E.2d 890 (1963); State ex rel. Utils. 
Comm’n v. Thornburg, 314 N.C. 509, 334 8.E.2d 
T7172, 1985); 

All findings of fact made by the Commission, 
which are supported by competent, material 
and substantial evidence, are conclusive. State 
ex rel. Utils. Comm’n v. General Tel. Co., 281 
N.C. 318, 189 $.E.2d 705 (1972); State ex rel. 
Utils. Comm’n v. City of Durham, 282 N.C. 308, 
193° S:F2d-95 (i972). State vex rel- Uiils: 
Comm’n y. Public Staff, 52 N.C. App. 275, 278 
S.E.2d 599 (1981); State ex rel. Utils. Comm’n 
v. North Carolina Textile Mfrs. Ass’n, 313 N.C. 
215, 328 S.E.2d 264 (1985): State ex rel. Utils. 
Comm’n v. Public Staff, 317 N.C. 26, 343 S.E.2d 
898 (1986). 

When the Commission’s findings are sup- 
ported by competent, material and substantial 
evidence, they are binding upon the appellate 
court. State ex rel. Utils. Comm’n v. Farmers 
Chem. Ass’n, 33 N.C. App. 433, 235 S.E.2d 398, 
cert. denied, 293 N.C. 258, 237 S.E.2d 539 
GOTT): 

The Commission’s findings and conclusions, 
where supported by competent, material, and 
substantial evidence, considering the whole 
record, and taking into account any contradic- 
tory evidence or evidence from which conflict- 
ing inferences could be drawn, must be af- 
firmed. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 57 N.C. App. 489, 291 
S.E.2d 789 (1982), modified, 307 N.C. 541, 299 
S.E.2d 763 (1983). 

The Commission’s order will not be disturbed 
if upon consideration of the entire record the 
court finds that the decision is not affected by 
error of law and the facts found by the Commis- 
sion are supported by competent, material and 
substantial evidence, taking into account any 
contradictory evidence or evidence from which 
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conflicting inferences could be drawn. State ex 
rel. Utils. Comm’n v. Public Staff-North Caro- 
lina Utils. Comm’n, 322 N.C. 689, 370 S.E.2d 
567 (1988). 

Even Though Reviewing Court Might 
Have Reached Different Conclusion. — 
Neither findings of fact nor the Commission’s 
determination of what rates are reasonable 
may be reversed or modified by a reviewing 
court merely because the court would have 
reached a different finding or determination 
upon the evidence. State ex rel. Utils. Comm’n 
v. General Tel. Co., 281.N.C. 318, 189.5. Ee2a 
705 (1972); State ex rel. Utils. Comm’n v. 
Thornburg, 314 N.C. 509, 334 S.bn2daiz7Z 
(1985). 

If the rates are reasonable upon an applica- 
tion of the whole record test, the Court of 
Appeals is bound by the findings of fact estab- 
lishing them and may not reach a different 
finding merely because it could have reached 
another determination upon the evidence. 
State ex rel. Utils. Comm’n v. Springdale Es- 
tates Ass’n, 46 N.C. App. 488, 265 S.E.2d 647 
(1980). 

When the record, considered as a whole, 
contains substantial evidence supporting the 
subjective judgment of the Commission on any 
of the factors in the fixing of reasonable rates 
under G.S. 62-133, the conclusion reached by 
the Commission may not be disturbed by a 
reviewing court merely because the court’s sub- 
jective judgment is different from that of the 
Commission, nor is the Commission required to 
accept as conclusive the subjective judgment of 
a witness, even though the record contains no 
expression of a contrary opinion by another 
witness. State ex rel. Utils. Comm’n v. 
Edmisten, 29 N.C. App. 428, 225 $.E.2d 101, 
aff’d, 291 N.C. 424, 230 S.H.2d 647 (1976). 

The authority to determine the adequacy of a 
utility’s service and the rates to be charged lies 
with the Commission, and a reviewing court 
may not modify or reverse its determination 
merely because the court would have reached a 
different finding based on the evidence. State 
ex rel. Utils. Comm’n v. Public Staff-North 
Carolina) Utils, Commi’n, 317 \N.@29265) 343 
S.E.2d 898 (1986); State ex rel. Utils. Comm’n 
v. Public Staff-North Carolina Utils. Comm’n, 
91 N.C. 107, 370. S.E.2d 567 (1988). 

Any finding of fact made by the Commission, 
if supported by competent, material and sub- 
stantial evidence is conclusive, even if the re- 
viewing court would have reached a different 
result on the same evidence. State ex rel. Utils. 
Comm'n v. Southern Bell Tel. & Tel. Co., 88 
N.C. App: 1538, 363 S.E.2d 73 (1987). 

Finding Held Error of Law. — Finding of 
the Commission that legal fees which were 
incurred by utility in contesting the amount of 
an administrative penalty imposed as a result 
of its failure to provide adequate water service 
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were recoverable as part of its operating ex- 
penses, in that they were “a reasonable and 
necessary expenditure” which was associated 
with its water service to its customers, consti- 
tuted an error of law under subdivision (b)(4) of 
this section. State ex rel. Utils. Comm'n v. 
Pabhcwstatl, 317 N.C» 26, 343. S.H.2d 898 
(1986). 

Where the individualized nature of a 
shuttle operation precluded performance 
by a common carrier, the Utilities Commis- 
sion erred as a matter of law in finding that 
performance of the shuttle contract constituted 
common carriage. State ex rel. Utils. Comm’n v. 
Var Heel Indus., Inc., 77 N.C. App. 75, 334 
S.E.2d 396 (1985). 

Findings Concerning Company’s Debt 
Ratio. — Conclusion of the Utilities Commis- 
sion that a natural gas company’s capital struc- 
ture should include a short-term debt ratio of 
4.02%, based on a short-term debt equal to 
stored gas inventory rather than “the daily 
average balance amount of short-term debt for 
the most recent twelve month period,” was 
supported by substantial evidence. State ex rel. 
Utilities Comm’n v. Carolina Util. Customers 
Assn, 351 N.C. 223, 524 S.E.2d 10 (2000), 

Formula Did Not Unreasonably Dis- 
criminate. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the Industrial 
Sales Tracker Formula did not unreasonably 
discriminate between North Carolina Natural 
Gas Corporation’s customer classes and these 
findings were supported by substantial evi- 
dence in light of the whole record. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Piss ito 200N, Oe 2o6, 012 5.14.20 692 (1938). 


D. Determinations. 


Determination by Commission Is Prima 
Facie Just and Reasonable. — A determina- 
tion by the Commission is not simply prima 
facie evidence of its validity, but is prima facie 
just and reasonable. State ex rel. Utils. Comm’n 
v. Ray, 236 N.C. 692, 73 S.E.2d 870 (1953), 
State ex rel. N.C. Utils. Comm’n v. Municipal 
Corps., 243 N.C. 193, 90 S.H.2d 519 (1955); 
State ex rel. N.C. Utils. Comm’n v. Casey, 245 
N.C. 297, 96 S.E.2d 8 (1957); State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1963). 

The Commission, not the reviewing 
court, is to make determination of fair 
value of the properties. State ex rel. Utils. 
Comm’n v. City of Durham, 282 N.C. 308, 193 
pere20d)95 (1972). 

While the Commission has the duty to weigh 
evidences of “fair value” fairly and in “balanced 
scales,” the reviewing court may not set aside 
the Commission’s determination of “fair value” 
merely because the court would have given the 
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respective elements different weights and 
would, therefore, have arrived at a different 
“fair value.” State ex rel. Utils. Comm v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
189.5;h 2de/ i192) 

The Supreme Court may not reverse an order 
of the Commission because of its weighting of 
the respective indicators of “fair value,” unless 
it finds such weighting to have been arbitrary 
and lacking support in the evidence, in view of 
the entire record, or otherwise affected by error 
of law. State ex rel. Utils. Comm’n v. VEPCO, 
285 N.C. 398, 206 S.E.2d 283 (1974). 

The question of whether a case “is to be 
a general rate case” under the terms of 
G.S. 62-137 is a mixed question of law and 
fact. As to such questions, courts should be 
hesitant to disturb the Commission’s expert 
determination with regard to the nature of the 
case presented, particularly when its determi- 
nation is made prior to hearing and for the 
initial purpose of setting the scope of the hear- 
ing and the resulting amount of information 
which the public utility will be required to 
furnish. Even at that stage, however, the Com- 
mission’s determination must be supported by 
“competent, material and substantial evidence 
in view of the entire record as submitted.” State 
ex rel. Utils. Comm’n v. Rail Common Carriers, 
42 N.C. App. 314, 256 S.E.2d 508 (1979). 

What constitutes public convenience 
and necessity is primarily an administra- 
tive question with a number of imponderables 
to be taken into consideration, e.g., whether 
there is a substantial public need for the ser- 
vice, whether the existing carriers can reason- 
ably meet this need, and whether the service 
would endanger or impair the operations of 
existing carriers contrary to the public interest. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co. 260) N.C: 43, 1328.8 20-249 (1963). 


E. Orders. 


Order of Commission Is Prima Facie 
Just and Reasonable. — By this section an 
order of the Commission is prima facie just and 
reasonable. This applies to orders approving 
contracts of public utilities. State ex rel. Utils. 
Comm'n v. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1963). 

When Order Will Be Affirmed. — Where 
the order of the Utilities Commission granting 
petitioner an increase in rates in a general rate 
case is justified by the findings of fact which are 
supported by plenary evidence, the order of the 
Commission will be affirmed. State ex rel. Utils. 
Comm’n v. Tidewater Natural Gas Co., 259 
N.C. 558, 131 S.E.2d 303 (1963). 

The rate order of the Commission will be 
affirmed if upon consideration of the whole 
record the appellate court finds that the Com- 
mission’s decision is not affected by error of law 
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and the facts found by the Commission are 
supported by competent, material and substan- 
tial evidence, taking into account any contra- 
dictory evidence or evidence from which con- 
flicting inferences could be drawn. State ex rel. 
Utils. Comm’n v. Duke Power Co., 305 N.C. 1, 
287 S.E.2d 786 (1982); State ex rel. Utils. 
Comm’n v. Thornburg, 316 N.C. 238, 342 S.E.2d 
28 (1986). 

When Order Remanded to Commission 
for Further Hearing. — An order of the 
Commission based on an erroneous interpreta- 
tion of law should be remanded to the Commis- 
sion for further hearing and not be terminated 
by the court where the Commission has the 
duty to make a positive determination, such as 
the fixing of rates, and because of some error of 
law the determination is in suspense, and the 
utility is entitled to have the determination 
made. State ex rel. N.C. Utils. Comm’n v. Caro- 
lina Coach Co., 261 N.C. 384, 134 S.E.2d 689 
(1964). 

Inadequate Order. — Order which set forth 
specific complaints from some customers, but 
did not state what to do to make the service 
adequate, and did not indicate in what manner 
the company violated the Commission’s stan- 
dards, nor what those standards were, was 
inadequate. State ex rel. Utils. Comm'n v. Caro- 
lina Water Serv., Inc., 335 N.C. 493, 439 S.E.2d 
127 (1994). 


Vv. CASES DECIDED PRIOR TO 1949 
REVISION OF PROCEDURAL 
SECTIONS. 


Editor’s Note. — All of the cases below were 
decided before the 1949 revision of the proce- 
dural provisions of this Chapter, and construe 
former G.S. 62-20 and 62-21, corresponding to 
G.S. 62-90 and this section. It should be noted 
that the 1949 revision made many changes in 
procedure, and especially in the extent of review. 

Appeal to Superior Court Under Former 
Law Was Trial De Novo. — Upon appeal 
under the former statute by a party to a pro- 
ceeding before the Corporation Commission 
from an order made therein under former G.S. 
62-42 and 62-43, the superior court had juris- 
diction to try and determine both issues of law 
and issues of fact, duly presented by assign- 
ments of error based upon exceptions duly 
taken by the appellant during the hearing 
before the Commission. The trial of such issues 
by the superior court was de novo. State ex rel. 
Corp. Comm’n v. Southern Ry., 196 N.C. 190, 
145 $.E. 19 (1928). See also State ex rel. Corp. 
Comm'n v. Seaboard Air Line & S. Ry., 161 N.C. 
270, 76 S.E. 554 (1912). 

A provision of former G.S. 62-21 that on 
appeal the trial should be “under the same 
rules and regulations as are prescribed for the 
trial of other civil causes” meant that the trial 
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should be de novo. State ex rel. Utils. Comm'n v. 
Great S. Trucking Co., 223 N.C. 687, 28 S.E.2d 
201 (1943). See also North Carolina Corp. 
Comm/’n v. Winston-Salem Southbound Ry., 170 
N.C. 560, 87 S.E. 785 (1916). 

Under this Chapter as it stood before the 
1949 revision, the trial in the superior court 
was de novo, and from thence only would a 
further appeal lie to the Supreme Court, gov- 
erned by the rule that such an appeal should 
not be fragmentary, but should be from a final 
judgment or one final in its nature. State ex rel. 
Corp. Comm’n v. Cannon Mfg. Co., 185 N.C. 17, 
1165S wh 7 S973): 

Rules Applicable on Appeal to Superior 
Court. — Prior to the 1949 revision, on appeal 
to the superior court the trial was under the 
same rules and regulations applicable in other 
civil causes, save and except the prima facie 
effect to be given the decision or determination 
of the Commission. State ex rel. Utils. Comm’n 
v. Great S. Trucking Co. 223 N.Cx63iezc 
S.H.2d 201 (1943). 

Appeals from the Utilities Commis- 
sioner were analogous to appeals from a 
justice of the peace rather than appeals from 
a referee; hence, since the trial in the superior 
court was de novo upon issues of fact raised by 
the exceptions, the superior court properly re- 
fused to pass upon appellant’s exceptions to the 
findings of fact seriatim. State ex rel. Utils. 
Comm’n v. Carolina Scenic Coach Co., 218 N.C. 
233, 10.S.E.2d 824 (1940). 

Decision of Commission “Prima Facie 
Just and Reasonable”. — While on appeal 
from the Utilities Commission to the superior 
court the provision of former G.S. 62-21 was 
interpreted to mean that the trial should be de 
novo, the section also provided that the decision 
or determination of the Commission “shall be 
prima facie just and reasonable.” State ex rel. 
Utils. Comm’n v. Great S. Trucking Co., 223 
N.C. 687, 28 S.E.2d 201 (1943). 

Findings of Fact Not Conclusive. — 
Former G.S. 62-20 and 62-21 did not contain 
any provision that the findings of fact by the 
Utilities Commission should be conclusive on 
appeal. State ex rel. Unemployment Comp. 
Comm’n v. J.M. Willis Barber & Beauty Shop, 
219 N.C. 709, 15 S.E.2d 4 (1941). 

What Evidence Admissible. — On appeal 
from an order of the Commission under former 
G.S. 62-21 the trial was de novo, tried under 
the same rules and regulations as are pre- 
scribed for the trial of other civil causes; and 
any relevant evidence could be there intro- 
duced, whether it had theretofore been intro- 
duced before the Commission or not. State ex 
rel. Corp. Comm’n v. Seaboard Air Line Ry., 161 
Ns@e 270, (167508 .p04 (1912) 

Admission of Evidence Held Reversible 
Error. — Where a union passenger depot had 
been ordered by the Commission, it was revers- 
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ible error in the superior court, on appeal from 
the Commission, for the trial judge to admit 
evidence as to the effect the relocation would 
have on property values in a nearby town 
where the present station of one of the roads 
was located. State ex rel. Corp. Comm'n v. 
Seaboard Air Line Ry., 161 N.C. 270, 76 S.E. 
5o4 (1912). 

When Appellee Entitled to Affirmance of 
Decision. — Under former G.S. 62-21, in the 
absence of a showing that the decision of the 
Utilities Commission was clearly unreasonable 
and unjust, appellee, on appeal to the superior 
court, was entitled to an affirmance of the 
decision of the Commission. State ex rel. N.C. 
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Utils. Comm’n v. Carolina Coach Co., 224 N.C. 
390, 30 S.E.2d 328 (1944). 

In an application for a certificate of 
public convenience and necessity, the Util- 
ities Commission must act within the authority 
conferred by the statute; however, the findings 
from the evidence and the exercise of judgment 
thereon within the scope of its powers are 
matters for the Commission, and its order will 
not be disturbed when sustained by the find- 
ings upon competent, material and substantial 
evidence. State ex rel. Utils. Comm'n v. 
Fredrickson Motor Express, 232 N.C. 180, 59 
S-He2d 562 (1950). 


§ 62-95. Relief pending review on appeal. 


Pending judicial review, the Commission is authorized, where it finds that 
justice so requires, to postpone the effective date of any action taken by it. 
Upon such conditions as may be required and to the extent necessary to 
prevent irreparable injury, a judge of the appellate court with jurisdiction over 
the case on appeal is authorized to issue all necessary and appropriate process 
to postpone the effective date of any action by the Commission or take such 
action as may be necessary to preserve status or rights of any of the parties 
pending conclusion of the proceedings on appeal. The court may require the 
applicant for such stay to post adequate bond as required by the court. (1949, 
5 9a 1 963.0051165,.s. b 1967, c. 1190, Ss. 8; 1983, ¢.526,_s, 3.) 


decision of the North Carolina Utilities Com- 
mission, see N.C. Const., Art. IV, § 12(1). 


Cross References. — As to jurisdiction of 
the Supreme Court to review, when authorized 
by law, direct appeals from a final order or 


§ 62-96. Appeal to Supreme Court. 


Appeals of final orders of the Utilities Commission to the Supreme Court are 
governed by Article 5 of General Statutes Chapter 7A. In all appeals filed in the 
Court of Appeals, any party may file a motion for discretionary review in the 
Supreme Court pursuant to G.S. 7A-31. If the Commission is the appealing 
party, it is not required to give any undertaking or make any deposit to assure 
payment of the cost of the appeal, and the court may advance the cause on its 
docket. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 1967, c. 1190, s. 3; 1983, c. 526, s. 
oF) 


decision of the North Carolina Utilities Com- 
mission, see N.C. Const., Art. IV, § 12(1). 


Cross References. — As to jurisdiction of 
the Supreme Court to review, when authorized 
by law, direct appeals from a final order or 


CASE NOTES 


An appeal does not lie directly from the 
Commission to the Supreme Court. State 
ex rel. Bd. of R.R. Comm’rs v. Wilmington & W. 
ER., 122 N.C. 877, 29 S.E. 334 (1898); North 
Carolina Corp. Comm’n v. Winston-Salem 
Southbound Ry., 170 N.C. 560, 87 S.E. 785 
(1916). 

Scope of Review. — Where the evidence is 
sufficient to permit and sustain the Commis- 


sion’s findings of fact, conclusions and the deci- 
sion based thereon, the Supreme Court will 
consider the proceedings before the Commis- 
sion only to the extent necessary to determine 
whether the Court of Appeals committed an 
error of law. State ex rel. Utils. Comm'n v. J.D. 
McCotter, Inc., 283 N.C. 104, 194 S.E.2d 859 
C1973): 

When Supreme Court May Affirm Judg- 
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ment Reversing Commission. — Upon an 
appeal to the Supreme Court from a judgment 
of the superior court (now the Court of Appeals) 
reversing a decision of the Commission and 
remanding the matter for further proceedings, 
the Supreme Court may affirm the judgment of 
the superior court if the record discloses one or 
more of the statutory grounds for such judg- 
ment and if such ground therefor is set forth 
specifically in the notice of appeal from the 
Commission to the superior court. State ex rel. 
Utils. Comm’n v. Carolina Tel. & Tel. Co., 267 
N..C..25/ 14855. H.2d 100 (1966): 

In order to affirm a judgment of the superior 
court (now the Court of Appeals) reversing and 
remanding a decision of the Commission, it is 


CH. 62. PUBLIC UTILITIES 


§62-98 


not required that the Supreme Court concur in 
the ruling by the superior court upon every 
ground for relief set forth in the notice of appeal 
from the Commission to the superior court. 
State ex rel. Utils. Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

As to standing of manufacturer and dis- 
tributor of plastic telephone directory 
covers to complain and appeal, see State ex 
rel. Utils. Comm'n v. National Merchandising 
Corp., 288 N.C. 715, 220 S:H.2d 304 (1975): 

Applied in State ex rel. N.C. Utils. Comm’n 
v. Old Fort Finishing Plant, 264 N.C. 416, 142 
S.E.2d 8 (1965). 

Cited in State ex rel. Utils. Comm’n v. Duke 
Power Co., 305 N.C. 1, 287 S.E.2d 786 (1982). 


§ 62-97. Judgment on appeal enforced by mandamus. 


In all cases in which, upon appeal, an order or decision of the Commission is 
affirmed, in whole or in part, the appellate court shall include in its decree a 
mandamus to the appropriate party to put said order in force, or so much 
thereof as shall be affirmed, or the appellate court may make such other order 
as it deems appropriate. (1949, c. 989, s. 1; 19638, c. 1165, s. 1.) 


CASE NOTES 


Mandamus Under Former G.S. 62-25. — 
Under former G.S. 62-25, the court could com- 
pel performance only by resort to the high 
prerogative writ of mandamus, and that by 
authority of the statute. State ex rel. N.C. Corp. 
Comm’n v. Southern Ry., 151 N.C. 447, 66 S.E. 


Under former G.S. 62-25, the right to a man- 
damus to enforce a valid order was given in 
causes which had been carried to the superior 
court by appeal. State ex rel. N.C. Corp. 
Comm'n v. Southern Ry., 147 N.C. 483, 61 S.E. 
271 (1908). 


427 (1909). 


§ 62-98. Peremptory mandamus to enforce order, when no 
appeal. 


(a) Ifno appeal is taken from an order or decision of the Commission within 
the time prescribed by law and the person to which the order or decision is 
directed fails to put the same in operation, as therein required, the Commis- 
sion may apply to a superior court judge who has jurisdiction pursuant to G.S. 
7A-47.1 or G.S. 7A-48 in Wake County or in the district or set of districts as 
defined in G.S. 7A-41.1 in which the business is conducted, upon 10 days’ 
notice, for a peremptory mandamus upon said person for the putting in force 
of said order or decision; and if said judge shall find that the order of said 
Commission was valid and within the scope of its powers, he shall issue such 
peremptory mandamus. 

(b) An appeal shall lie to the Court of Appeals in behalf of the Commission, 
or the defendant, from the refusal or the granting of such peremptory 
mandamus. The remedy prescribed in this section for enforcement of orders of 
the Commission is in addition to other remedies prescribed by law. (1949, c. 
ae 1; 1963, c. 1165, .s: 1; 1967;c. 1190; s. 4; 1987 (Reg. Sess., 1988); c#10387, 
Sao2%) 
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CASE NOTES 


As to enforcement of order by manda- 
mus where no appeal was taken, under 
former law, see State ex rel. N.C. Corp. 
Comm’n v. Southern Ry., 147 N.C. 483, 61 S.E. 
271 (1908). 

Where the Commission had ordered two 
railroad companies to erect a union depot 
at a junction after a hearing upon the petition 
of the citizens of the town, and the railroads 


had lost or waived their statutory right to 
appeal, such order was regarded as a final 
judgment, and mandamus proceedings to com- 
pel the enforcement of the final order upon 
failure of the railroads to except and appeal 
therefrom was the remedy authorized by stat- 
ute. State ex rel. Corp. Comm’n v. Southern Ry., 
185 N.C. 435, 117 S.E. 563 (1923). 


§ 62-99: Repealed by Session Laws 1967, c. 1190, s. 5. 


ARTICLE 5A. 
Siting of Transmission Lines. 


§ 62-100. Definitions. 
As used in this Article: 


(1) The term “begin to construct” includes any clearing of land, excava- 
tion, or other action that would adversely affect the natural environ- 
ment of the route of a transmission line; but that term does not 
include land surveys, boring to ascertain geological conditions, or 
similar preliminary work undertaken to determine the suitability of 
proposed routes for a transmission line that results in temporary 


changes to the land; 


(2) The word “county” means any one of the counties listed in GS. 


153A-10; 


(3) The word “land” means any real estate or any estate or interest in real 
estate, including water and riparian rights, regardless of the use to 


which it is devoted; 


(4) The word “lines” means distribution lines and transmission lines 


collectively; 


(5) The word “municipality” means any incorporated community, whether 
designated as a city, town, or village and any area over which it 
exercises any of the powers granted by Article 19 of Chapter 160A of 


the General Statutes; 


(6) The term “public utility” means a person, whether organized under the 
laws of this State or under the laws of any other state or country, 
engaged in producing, generating, transmitting, delivering, or fur- 
nishing electricity for private or public use, including counties, 
municipalities, joint municipal power agencies, electric membership 
corporations, and public and private corporations; and 

(7) The term “transmission line” means an electric line designed with a 
capacity of at least 161 kilovolts. (1991, c. 189, s. 1.) 


Editor’s Note. — Session Laws 1991, c. 189, 
s. 3, made this Article effective December 1, 
1991, but provides that the Article shall not 


apply to any transmission line that the public 
utility or other person has begun to construct 
before that date. 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. Moun- 
tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 
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§ 62-101. Certificate to construct transmission line. 


(a) No public utility or any other person may begin to construct a new 
transmission line without first obtaining from the Commission a certificate of 
environmental compatibility and public convenience and necessity. 

(b) A transmission line for which a certificate is required shall be con- 
structed, operated, and maintained in conformity with the certificate. A 
certificate may be amended or transferred with the approval of the Commis- 
sion. 

(c) A certificate is not required for construction of the following lines: 

(1) A line designed to carry less than 161 kilovolts; 

(2) The replacement or expansion of an existing line with a similar line in 
substantially the same location, or the rebuilding, upgrading, modi- 
fying, modernizing, or reconstructing of an existing line for the 
purpose of increasing capacity or widening an existing right-of-way; 

(3) A transmission line over which the Federal Energy Regulatory Com- 
mission has licensing jurisdiction, if the Commission determines that 
agency has conducted a proceeding substantially equivalent to the 
proceeding required by this Article; 

(4) Any transmission line for which, before March 6, 1989, a public utility 
or other person has surveyed a proposed route and, based on that 
route, has acquired rights-of-way for it by voluntary conveyances or 
has filed condemnation proceedings for acquiring those rights-of-way 
which, together, involve twenty-five percent (25%) or more of the total 
length of the proposed route; 

(5) An electric membership corporation owned transmission line for which 
the construction or upgrading has had a proceeding conducted which 
the Commission determines is substantially equivalent to the pro- 
ceeding required by this Article; 

(6) Any line owned by a municipality to be constructed wholly within the 
corporate limits of that municipality. 

(d) The Commission may waive the notice and hearing requirements of this 
Article and issue a certificate or amend an existing certificate under either of 
the following circumstances: 

(1) When the Commission finds that the owners of land to be crossed by 
the proposed transmission line segment do not object to such a waiver 
and either: 

a. The transmission line will be less than one mile long; or 

b. The transmission line is for the purpose of relocating an existing 
transmission line segment to resolve a highway or other public 
project conflict; to accommodate a commercial, industrial, or 
other private development conflict; or to connect an existing 
transmission line to a substation, to another public utility, or to a 
public utility customer when any of these is in proximity to the 
existing transmission line. 

(2) If the urgency of providing electric service requires the immediate 
construction of the transmission line, provided that the Commission 
shall give notice to those parties listed in G.S. 62-102(b) before issuing 
a certificate or approving an amendment. 

(e) When justified by the public convenience and necessity and a showing 
that circumstances require immediate action, the Commission may permit an 
applicant for a certificate to proceed with initial clearing, excavation, and 
construction before receiving the certificate required by this section. In so 
proceeding, however, the applicant acts at its own risk, and by granting such 
permission, the Commission does not commit to ultimately grant a certificate 
for the transmission line. 
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(f) Nothing in this section restricts or impairs the Commission’s jurisdiction 
pursuant to G.S. 62-73 to hear or make complaints. (1991, c. 189, s. 1.) 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. Moun- 
tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 


§ 62-102. Application for certificate. 


(a) An applicant for the certificate described in G.S. 62-101 shall file an 
application with the Commission containing the following information: 

(1) The reasons the transmission line is needed; 

(2) A description of the proposed location of the transmission line; 

(3) A description of the proposed transmission line; 

(4) An environmental report setting forth: 
a. The environmental impact of the proposed action; 
b. Any proposed mitigating measures that may minimize the envi- 

ronmental impact; and 

c. Alternatives to the proposed action. 

(5) A list of all necessary approvals that the applicant must obtain before 
it may begin to construct the transmission line; and 

(6) Any other information the Commission requires. 

(b) Within 10 days of filing the application, the applicant shall serve a copy 

of it on each of the following in the manner provided in G.S. 1A-1, Rule 4: 

(1) The Public Staff; 

(2) The Attorney General; 

(3) The Department of Environment and Natural Resources; 

(4) The Department of Commerce; 

(5) The Department of Transportation; 

(6) The Department of Agriculture and Consumer Services; 

(7) The Department of Cultural Resources; 

(8) Each county through which the applicant proposes to construct the 
transmission line; 

(9) Each municipality through whose jurisdiction the applicant proposes 
to construct the transmission line; and 

(10) Any other party that the Commission orders the applicant to serve. 

The copy of the application served on each shall be accompanied by a notice 
specifying the date on which the application was filed. 

(c) Within 10 days of the filing of the application, the applicant shall give 
public notice to persons residing in each county and municipality in which the 
transmission line is to be located by publishing a summary of the application 
in newspapers of general circulation so as to substantially inform those 
persons of the filing of the application. This notice shall thereafter be published 
in those newspapers a minimum of three additional times before the time for 
parties to intervene has expired. The summary shall also be sent to the North 
Carolina State Clearinghouse. The summary shall be subject to prior approval 
of the Commission and shall contain at a minimum the following: 

(1) Asummary of the proposed action; 

(2) Adescription of the location of the proposed transmission line written 
in a readable style; 

(3) The date on which the application was filed; and 

(4) The date by which an interested person must intervene. 

(d) Inadvertent failure of service on or notice to any municipality, county, 
governmental agency, or other person described in this section may be cured by 
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an order of the Commission designed to give that person adequate notice to 
enable effective participation in the proceeding. 

(e) An application for an amendment of a certificate shall be in a form 
approved by and shall contain any information required by the Commission. 
Notice of such an application shall be in the same manner as for a certificate. 
(1991, c. 189, s. 1; 1991 (Reg. Sess., 1992), c. 959, s. 18; 1997-261, s. 3; 1997-443, 
s. 11A.119(a).) 


§ 62-103. Parties. 


(a) The following persons shall be parties to a certification proceeding under 
this Article: 

(1) The applicant; 
(2) The Public Staff. 

(b) The following persons may intervene in a certification proceeding under - 
this Article if a petition to intervene is filed with the Commission within 100 
days of the filing of the application and the petition is subsequently granted: 

(1) Any State department, municipality, or county entitled to notice under 
G.S. 62-102(b); 

(2) Any person whose land will be crossed by the proposed line; 

(3) Any other person who can show a substantial interest in the certifi- 
cation proceeding. (1991, c. 189, s. 1.) 


§ 62-104. Hearings. 


(a) The Commission shall schedule a hearing upon each application filed 
under this Article not more than 120 days after the filing and shall conclude 
the proceeding as expeditiously as possible. The Commission may, however, 
extend this time period for substantial cause. 

(b) If, after proper notice of the application has been given, no significant 
protests are filed with the Commission, the Commission may cancel the 
hearing and decide the case on the basis of the filed record. 

(c) The Commission shall issue an order on each application filed under this 
Article within 60 days of the conclusion of the hearing. The Commission may 
extend this time period for substantial cause. (1991, c. 189, s. 1.) 


§ 62-105. Burden of proof; decision. 


(a) The burden of proof is on the applicant in all cases under this Article, 
except that any party proposing an alternative location for the proposed 
transmission line shall have the burden of proof in sustaining its position. The 
Commission may consider any factors that it finds are relevant and material to 
its decision. The Commission shall grant a certificate for the construction, 
operation, and maintenance of the proposed transmission line if it finds: 

(1) That the proposed transmission line is necessary to satisfy the 
reasonable needs of the public for an adequate and reliable supply of 
electric energy; 

(2) That, when compared with reasonable alternative courses of action, 
construction of the transmission line in the proposed location is 
reasonable, preferred, and in the public interest; 

(3) That the costs associated with the proposed transmission line are 
reasonable; 

(4) That the impact the proposed transmission line will have on the 
environment is justified considering the state of available technology, 
the nature and economics of the various alternatives, and other 
material considerations; and 
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(5) That the environmental compatibility, public convenience, and neces- 
sity require the transmission line. 

(b) If the Commission determines that the location of the proposed trans- 
mission line should be modified, it may condition its certificate upon modifi- 
cations it finds necessary to make the findings and determinations set forth in 
subsection (a) of this section. (1991, c. 189, s. 1.) 


§ 62-106. Effect of local ordinances. 


Within 30 days after receipt of notice of an application as provided by G.S. 
62-102, a municipality or county shall file with the Commission and serve on 
the applicant the provisions of an ordinance that may affect the construction, 
operation, or maintenance of the proposed transmission line in the manner 
provided by the rules of the Commission. If the municipality or county does not 
serve notice as provided above of any such ordinance provisions, the provisions 
of such ordinance may not be enforced by the municipality or county. If the 
applicant proposes not to comply with any part of the ordinance, the applicant 
may move the Commission for an order preempting that part of the ordinance. 
Service of the motion on the municipality or county by the applicant shall make 
the municipality or county a party to the proceeding. If the Commission finds 
that the greater public interest requires it, the Commission may include in a 
certificate issued under this Article an order preempting any part of such 
county or municipal ordinance with respect to the construction, operation or 
maintenance of the proposed transmission line. (1991, c. 189, s. 1.) 


§ 62-107. Rules. 


Pursuant to G.S. 62-31, the Commission may adopt rules to carry out the 
purposes of this Article. In addition, the Commission shall adopt rules 
requiring public utilities to file periodic reports stating their short-term and 
long-term plans for construction of transmission lines in this State. (1991, c. 
189, s. 1.) 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. Moun- 
tain Elec. Coop., 108 N.C. App. 288, 423 S.E.2d 
516 (1992). 


§§ 62-108, 62-109: Reserved for future codification purposes. 


ARTICLE 6. 
The Utility Franchise. 


§ 62-110. Certificate of convenience and necessity. 


(a) Except as provided for bus companies in Article 12 of this Chapter, no 
public utility shall hereafter begin the construction or operation of any public 
utility plant or system or acquire ownership or control thereof, either directly 
or indirectly, without first obtaining from the Commission a certificate that 
public convenience and necessity requires, or will require, such construction, 
acquisition, or operation: Provided, that this section shall not apply to 
construction into territory contiguous to that already occupied and not receiv- 
ing similar service from another public utility, nor to construction in the 
ordinary conduct of business. 
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(b) The Commission shall be authorized to issue a certificate to any person 
applying to the Commission to offer long distance services as a public utility as 
defined in G.S. 62-3(23)a.6., provided that such person is found to be fit, 
capable, and financially able to render such service, and that such additional 
service is required to serve the public interest effectively and adequately; 
provided further, that in such cases the Commission shall consider the impact 
on the local exchange customers and only permit such additional service if the 
Commission finds that it will not jeopardize reasonably affordable local 
exchange service. 

Notwithstanding any other provision of law, the terms, conditions, rates, and 
interconnections for long distance services offered on a competitive basis shall 
be regulated by the Commission in accordance with the public interest. In 
promulgating rules necessary to implement this provision, the Commission 
shall consider whether uniform or nonuniform application of such rules is 
consistent with the public interest. Provided further that the Commission shall 
consider whether the charges for the provision of interconnections should be 
uniform. 

For purposes of this section, long distance services shall include the 
transmission of messages or other communications between two or more 
central offices wherein such central offices are not connected on July 1, 1983, 
by any extended area service, local measured service, or other local calling 
arrangement. 

(c) The Commission shall be authorized, consistent with the public interest, 
to adopt procedures for the issuance of a special certificate to any person for the 
limited purpose of offering telephone service to the public by means of coin, 
coinless, or key-operated pay telephone instruments. This service may be in 
addition to or in competition with public telephone services offered by the 
certificated telephone company in the service area. The access line from the 
pay instrument to the network may be obtained from the local exchange 
telephone company in the service area where the pay instrument is located, 
from any certificated competitive local provider, or any other provider autho- 
rized by the Commission. The Commission shall promulgate rules to imple- 
ment the service authorized by this section, recognizing the competitive nature 
of the offerings and, notwithstanding any other provision of law, the Commis- 
sion shall determine the extent to which such services shall be regulated and 
to the extent necessary to protect the public interest regulate the terms, 
conditions, and rates for such service and the terms and conditions for 
interconnection to the local exchange network. 

(d) The Commission shall be authorized, consistent with the public interest 
and notwithstanding any other provision of law, to adopt procedures for the 
purpose of allowing shared use and/or resale of any telephone service provided 
to persons who occupy the same contiguous premises (as such term shall be 
defined by the Commission); provided, however, that there shall be no 
“networking” of any services authorized under this subsection whereby two or 
more premises where such services are provided are connected, and provided 
further that any certificated local provider or any other provider authorized by 
the Commission may provide access lines or trunks connecting such authorized 
service to the telephone network, and that the local service rates permitted or 
approved by the Commission for local exchange lines or trunks being shared or 
resold shall be on a measured usage basis where facilities are available or on 
a message rate basis otherwise. Provided however, the Commission may 
permit or approve flat rates, measured rates, message rates, or some combi- 
nation of those rates for shared or resold services whenever the service is 
offered to patrons of hotels or motels, occupants of timeshare or condominium 
complexes serving primarily transient occupants, to patrons of hospitals, 
nursing homes, rest homes, or licensed retirement centers, or to members of 


206 


$62-110 ART. 6. THE UTILITY FRANCHISE $62-110 


clubs or students living in quarters furnished by educational institutions, or to 
persons temporarily subleasing residential premises. The Commission shall 
issue rules to implement the service authorized by this subsection, considering 
the competitive nature of the offerings and, notwithstanding any other 
provision of law, the Commission shall determine the extent to which such 
services shall be regulated and, to the extent necessary to protect the public 
interest, regulate the terms, conditions, and rates charged for such services 
and the terms and conditions for interconnection to the local exchange 
network. The Commission shall require any person offering telephone service 
under this subsection by means of a Private Branch Exchange (“PBX”) or key 
system to secure adequate local exchange trunks from any certificated local 
provider or any other provider authorized by the Commission so as to assure 
a quality of service equal to the quality of service generally found acceptable by 
the Commission. Unless otherwise ordered by the Commission for good cause 
shown by the company, the right and obligation of the certificated local 
provider or any other provider authorized by the Commission to provide local 
service directly to any person located within its certificated service area shall 
continue to apply to premises where shared or resold telephone service is 
available, provided however, the Commission shall be authorized to establish 
the terms and conditions under which such services should be provided. 

(e) Notwithstanding subsection (d) of this section, the Commission may 
authorize any telephone services provided to a nonprofit college or university, 
and its affiliated medical centers, which is qualified under Sections 501 and 
170 of the United States Internal Revenue Code of 1986 or which is a 
State-owned institution, to be shared or resold by that institution on both 
contiguous campus premises owned or leased by the institution and noncon- 
tiguous premises owned or leased exclusively by the institution, provided these 
services are offered to students or guests housed in quarters furnished by the 
institution, patrons of hospitals or medical centers of the institution, or 
persons or businesses providing educational, research, professional, consult- 
ing, food, or other support services directly to or for the institution, its 
students, or guests. The services of a certificated local provider or any other 
provider authorized by the Commission, when provided to said colleges, 
universities, and affiliated medical centers shall be rated in the same way as 
those provided for shared service offered to patrons of hospitals, nursing 
homes, rest homes, licensed retirement centers, members of clubs or students 
living in quarters furnished by educational institutions as provided for in 
subsection (d) of this section. The institutions regulated pursuant to this 
subsection shall not be prohibited from electing optional services from the 
certificated local provider or any other provider authorized by the Commission 
which include measured or message rate services. There shall be no “network- 
ing” of any services authorized under this subsection whereby two or more 
different institutions where such services are provided are interconnected. Any 
certificated local provider or any other provider authorized by the Commission 
may provide access lines or trunks connecting such authorized services to the 
telephone network. The Commission shall require such institutions to secure 
adequate local exchange trunks from the certificated local provider or any 
other provider authorized by the Commission to assure a quality of service 
equal to the quality of service generally found acceptable by the Commission. 
Unless otherwise ordered by the Commission for good cause shown by the 
certificated local provider or any other provider authorized by the Commission, 
the right and obligation of that provider to provide local service directly to any 
person located within its certificated service area shall continue to apply to 
premises where shared or resold telephone service is available under this 
subsection, provided however, the Commission shall be authorized to establish 
the terms and conditions under which such service should be provided. The 
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Commission shall issue rules to implement the services authorized by this 
subsection. 

(f) Reserved. 

(f1) Except as provided in subsection (f2) of this section, the Commission is 
authorized, following notice and an opportunity for interested parties to be 
heard, to issue a certificate to any person applying to provide local exchange or 
exchange access services as a public utility as defined in G.S. 62-3(23) a.6., 
without regard to whether local telephone service is already being provided in 
the territory for which the certificate is sought, provided that the person 
seeking to provide the service makes a satisfactory showing to the Commission 
that (i) the person is fit, capable, and financially able to render such service; (11) 
the service to be provided will reasonably meet the service standards that the 
Commission may adopt; (ii1) the provision of the service will not adversely 
impact the availability of reasonably affordable local exchange service; (iv) the 
person, to the extent it may be required to do so by the Commission, will 
participate in the support of universally available telephone service at afford- 
able rates; and (v) the provision of the service does not otherwise adversely 
impact the public interest. In its application for certification, the person 
seeking to provide the service shall set forth with particularity the proposed 
geographic territory to be served and the types of local exchange and exchange 
access services to be provided. Except as provided in G.S. 62-133.5(f), any 
person receiving a certificate under this section shall, until otherwise deter- 
mined by the Commission, file and maintain with the Commission a complete 
list of the local exchange and exchange access services to be provided and the 
prices charged for those services, and shall be subject to such reporting 
requirements as the Commission may require. 

Any certificate issued by the Commission pursuant to this subsection shall 
not permit the provision of local exchange or exchange access service until July 
1, 1996, unless the Commission shall have approved a price regulation plan 
pursuant to G.S. 62-133.5(a) for a local exchange company with an effective 
date prior to July 1, 1996. In the event a price regulation plan becomes 
effective prior to July 1, 1996, the Commission is authorized to permit the 
provision of local exchange or exchange access service by a competing local 
provider in the franchised area of such local exchange company. 

The Commission is authorized to adopt rules it finds necessary (i) to provide 
for the reasonable interconnection of facilities between all providers of tele- 
communications services; (11) to determine when necessary the rates for such 
interconnection; (ili) to provide for the reasonable unbundling of essential 
facilities where technically and economically feasible; (iv) to provide for the 
transfer of telephone numbers between providers in a manner that is techni- 
cally and economically reasonable; (v) to provide for the continued develop- 
ment and encouragement of universally available telephone service at reason- 
ably affordable rates; and (vi) to carry out the provisions of this subsection in 
a manner consistent with the public interest, which will include a consider- 
ation of whether and to what extent resale should be permitted. In adopting 
rules to establish an appropriate definition of universal service, the Commis- 
sion shall consider evolving trends in telecommunications services and the 
need for consumers to have access to high-speed communications networks, 
the Internet, and other services to the extent that those services provide social 
benefits to the public at a reasonable cost. 

Local exchange companies and competing local providers shall negotiate the 
rates for local interconnection. In the event that the parties are unable to agree 
within 90 days of a bona fide request for interconnection on appropriate rates 
for interconnection, either party may petition the Commission for determina- 
tion of the appropriate rates for interconnection. The Commission shall 
determine the appropriate rates for interconnection within 180 days from the 
filing of the petition. 
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Except as provided in subsections (f4) and (f5) of this section, each local 
exchange company shall be the universal service provider (carrier of last 
resort) in the area in which it is certificated to operate on July 1, 1995. In 
continuing this State’s commitment to universal service, the Commission 
shall, by December 31, 1996, adopt interim rules that designate the person 
that should be the universal service provider and to determine whether 
universal service should be funded through interconnection rates or through 
some other funding mechanism. At a time determined by the Commission to be 
in the public interest, the Commission shall conduct an investigation for the 
purpose of adopting final rules concerning the provision of universal services, 
and whether universal service should be funded through interconnection rates 
or through some other funding mechanism, and, consistent with the provisions 
of subsections (f4) and (f5) of this section, the person that should be the 
universal service provider. 

The Commission shall make the determination required pursuant to this 
subsection in a manner that furthers this State’s policy favoring universally 
available telephone service at reasonable rates. 

({2) The provisions of subsection (f1) of this section shall not be applicable to 
franchised areas within the State that are being served by local exchange 
companies with 200,000 access lines or less located within the State, and it is 
further provided that such local exchange company providing service to 
200,000 access lines or less shall not be subject to the regulatory reform 
procedures outlined under the terms of G.S. 62-133.5(a) or permitted to 
compete in territory outside of its franchised area for local exchange and 
exchange access services until such time as the franchised area is opened to 
competing local providers as provided for in this subsection. Upon the filing of 
an application by a local exchange company with 200,000 access lines or less 
for regulation under the provisions of G.S. 62-133.5(a), the Commission shall 
apply the provisions of that section to such local exchange company, but only 
upon the condition that the provisions of subsection (f1) of this section are to 
be applicable to the franchised area and local exchange and exchange access 
services offered by such a local exchange company. 

({3) The provisions of subsection (f1) of this section shall not be applicable to 
areas served by telephone membership corporations formed and existing under 
Article 4 of Chapter 117 of the General Statutes and exempt from regulation as 
public utilities, pursuant to G.S. 62-3(23)d. and G.S. 117-35. 

(f4) When any telecommunications service provider enters into an agree- 
ment to provide local exchange service for a subdivision or other area where 
access to right-of-way for the provision of local exchange service by other 
telecommunications service providers has not been granted coincident with 
any other grant of access by the property owner, the telecommunications 
service provider entering into the agreement shall be the universal service 
provider in the subdivision or other area. If the local exchange company for the 
franchise area or territory in which the subdivision or other area is located is 
not a party to the agreement, the local exchange company shall be relieved of 
any universal service provider obligation for that subdivision or other area. In 
that case, the local exchange company and all other telecommunications 
service providers shall retain the option, but not the obligation, to serve 
customers in the subdivision or other area. The local exchange company shall 
provide written notification to the appropriate State agency that it is no longer 
the universal service provider for the subdivision or other area. The appropri- 
ate State agency shall retain the right to redesignate a local exchange company 
or telecommunications service provider as the universal service provider in 
accordance with the provisions of subsection (f5) of this section. 

({5) If the appropriate State agency finds, upon hearing, that the telecom- 
munications service provider that entered into the agreement, or its successor 
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in interest, is no longer willing or no longer able to provide adequate services 
to the subdivision or other area, the appropriate State agency may redesignate 
the local exchange company for the franchise area or territory in which the 
subdivision or other area is located, or another telecommunications service 
provider, to be the universal service provider for the subdivision or other area. 
If the redesignated local exchange company is subject to price regulation or 
other alternative regulation under G.S. 62-133.5, it may treat the costs 
incurred in extending its facilities into the subdivision or other area as 
exogenous to that form of regulation and may, subject to providing written 
notice to the Commission, adjust its rates to recover these costs on an equitable 
basis from its customers whose rates are subject to regulation under G.S. 
62-133.5. Any such action shall be subject to review by the Commission in a 
complaint proceeding initiated by any interested party pursuant to G.S. 62-73. 
If the redesignated local exchange company is not subject to price regulation or 
other alternative regulation under G.S. 62-133.5, it may recover the costs 
incurred in extending its facilities into the subdivision or other area in the 
form of a surcharge, subject to Commission approval, spread equitably among 
all of its customers in a proceeding under G.S. 62-136(a), without having to file 
a general rate case proceeding. During the period that a telecommunications 
service provider is serving as a universal service provider and prior to the 
redesignation of a local exchange company as the universal service provider as 
provided for herein, for the purposes of the appropriate State agency’s periodic 
certification to the Federal Communications Commission in matters regarding 
eligible telecommunications carrier status, a local company’s status shall not 
be deemed to affect its eligibility to be an eligible telecommunications carrier, 
and the appropriate State agency shall so certify. 

(f6) For purposes of subsections (f4) and (f5) of this section, the following 
definitions are applicable: 

(1) “Appropriate State agency” means the Commission for purposes of any 
subdivision or other area within the franchise area of a local exchange 
company, and the Rural Electrification Authority for the purposes of 
any subdivision or other area within the franchise area or territory of 
a telephone membership corporation. 

(2) “Local exchange company” means a local exchange company subject to 
price regulation, or other alternative regulation or rate base regula- 
tion by the Commission or a telephone membership corporation 
organized under G.S. 117-30. 

(3) “Telecommunications service provider” means a competing local pro- 
vider, or any other person providing local exchange service by means 
of voice-over-Internet protocol, wireless, power line, satellite, or other 
nontraditional means, whether or not regulated by the Commission, 
but the term shall not include local exchange companies or telephone 
membership corporations. 

(g) In addition to the authority to issue a certificate of public convenience 
and necessity and establish rates otherwise granted in this Chapter, for the 
purpose of encouraging water conservation, the Commission may, consistent 
with the public interest, adopt procedures that allow a lessor to charge for the 
costs of providing water or sewer service to persons who occupy the same 
contiguous premises. The following provisions shall apply: 

(1) All charges for water or sewer service shall be based on the user’s 
metered consumption of water, which shall be determined by metered 
measurement of all water consumed and not by any partial measure- 
ment of water consumption, unless specifically authorized by the 
Commission. The rate charged by the lessor shall not exceed the unit 
consumption rate charged by the supplier of the service. 

(2) The lessor may charge a reasonable administrative fee for providing 
water or sewer service not to exceed the maximum administrative fee 
authorized by the Commission. 
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(3) The Commission shall issue rules to define contiguous premises and to 
implement this subsection. In issuing the rule to define contiguous 
premises, the Commission shall consider contiguous premises where 
manufactured homes, as defined in G.S. 143-145(7), or spaces for 
manufactured homes are rented. 

(4) The Commission shall develop an application that lessors must submit 
for authority to charge for water or sewer service. The form shall 
include all of the following: 

a. A description of the applicant and the property to be served. 

. A description of the proposed billing method and billing state- 

ments. 

c. The schedule of rates charged to the applicant by the supplier. 

d. The schedule of rates the applicant proposes to charge the appli- 

cant’s customers. 

. The administrative fee proposed to be charged by the applicant. 

The name of and contact information for the applicant and its 
agents. 
g. The name of and contact information for the supplying water or 
sewer system. 
h. Any additional information that the Commission may require. 

(5) The Commission shall approve or disapprove an application within 30 
days of the filing of a completed application with the Commission. If 
the Commission has not issued an order disapproving a completed 
application within 30 days, the application shall be deemed approved. 

(6) A provider of water or sewer service under this subsection may 
increase the rate for service so long as the rate does not exceed the 
unit consumption rate charged by the supplier of the service. A 
provider of water or sewer service under this subsection may change 
the administrative fee so long as the administrative fee does not 
exceed the maximum administrative fee authorized by the Commis- 
sion. In order to change the rate or administrative fee, the provider 
shall file a notice of revised schedule of rates and fees with the 
Commission. The Commission may prescribe the form by which the 
provider files a notice of a revised schedule of rates and fees under this 
subsection. The form shall include all of the following: 

a. The current schedule of the unit consumption rates charged by the 
provider. 

b. The schedule of rates charged by the supplier to the provider that 
the provider proposes to pass through to the provider’s customers. 

c. The schedule of the unit consumption rates proposed to be charged 
by the provider. 

d. The current administrative fee charged by the provider, if applica- 
ble. 

e. The administrative fee proposed to be charged by the provider. 

(7) A notification of revised schedule of rates and fees shall be presumed 
valid and shall be allowed to become effective upon 14 days notice to 
the Commission, unless otherwise suspended or disapproved by order 
issued within 14 days after filing. 

(8) Notwithstanding any other provision of this Chapter, the Commission 
shall determine the extent to which the services shall be regulated 
and, to the extent necessary to protect the public interest, regulate the 
terms, conditions, and rates that may be charged for the services. 
Nothing in this subsection shall be construed to alter the rights, 
obligations, or remedies of persons providing water or sewer services 
and their customers under any other provision of law. 

(9) A provider of water or sewer service under this subsection shall not be 
required to file annual reports pursuant to G.S. 62-36 or to furnish a 


or 
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bond pursuant to G.S. 62-110.3. (1931, c. 455; 1933, c. 134, s. 8; 1941, 
ce. 97; 1963, c. 1165, s. 1; 1983 (Reg: Sess:; 1984), 'c. 1043; 62; 1985,:c. 
GT 6SsH9yic OSUM1L98 7c 445) sls 1989 Mette lyse Tt 1a OOs ich ae: 
4: 1995 (Reg. Sess., 1996), c. 753, s..1; 1997-207, s. 1; 1998-180, ss. 1, 
2; 1998-212. s, 15.8B; 1999-112) 6. 1582009"2529 57 1320012502: 
2002-14, s. 1; 2003-99, s. 1; 2003-173, s. 1; 2004-143, s. 7; 2005-385, ss. 


Ee) 


Cross References. — As to necessity for 
certificate of convenience and necessity for 
housing projects, see G.S. 157-28. 

Editor’s Note. — See Editor’s note under 
G.S. 62-133.5 regarding Session Laws 19985, c. 
Ze One 

This section, as amended by Session Laws 
1995, c. 27, s. 4, which added subsections (f1), 
(f2), and (f3), does not contain a subsection (f). 

Session Laws 2003-173, which, in s. 1, in- 
serted the fourth sentence in subsection (g), in 
s. 2 provides: “In enacting Section 1 of this act, 
it is the intent of the General Assembly to 
promote water conservation while protecting 
public health, safety, welfare, and the environ- 
ment and avoiding unduly burdensome re- 
quirements on consecutive water systems. Sec- 
tion 1 of this act shall not be construed to 
impose any requirement on a supplying water 
system other than the requirements that apply 
to the water system on the date this act be- 
comes effective and that would apply to the 
supplying water system if a consecutive water 
system had not been authorized.” 

Session Laws 2004-148, s. 9, provides: “On 1 
August 2004 all certificates of authority for 
allocation of rental costs and all temporary 
operating authority as traditional water or 
sewer utilities issued by the Utilities Commis- 
sion to entities that provide water or sewer 
services pursuant to G.S. 62-110(g), as that 
subsection read prior to the amendments made 
by Section 7 of this act, shall terminate. All 
entities operating under these certificates or 
temporary operating authority shall be deemed 


to have certificates of authority to charge for 
water or sewer service at their then existing 
rates.” 

Session Laws 2004-1438, s. 10, provides: “Ef- 
fective 1 August 2004, Utilities Commission 
Rules R18-11 through R18-17 shall be re- 
scinded and former Commission Rules R18-1 
through R18-7 as they existed on 18 December 
2001 shall be reinstated, subject to the author- 
ity of the Commission to modify or rescind them 
or adopt additional rules.” 

Pursuant to Session Laws 2005-385, s. 3, 
subsections (f4) through (f6) of this section are 
applicable to agreements entered into before, 
on, or after September 13, 2005. 

Effect of Amendments. — Session Laws 
2004-1438, s. 7, effective August 1, 2004, rewrote 
subsection (g). 

Session Laws 2005-385, ss. 1 and 2, effective 
September 13, 2005, in the last paragraph of 
subsection (f1), substituted “Except as provided 

. July 1, 1995.” for “Each local exchange 
company shall be the universal service provider 
in the area in which it is certificated to operate 
on July 1, 1995, until otherwise determined by 
the Commission.” in the first sentence, deleted 
“the person that should be the universal service 
provider” following “provision of universal” in 
the third sentence, and added “and, consistent 
with ... service provider.” at the end of the last 
sentence; added subsections (f4) through (f6); 
and made minor punctuation changes. For ap- 
plicability, see the Editor’s Notes. 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


CASE NOTES 


I. In General. 
II. Applicability. 
III. Public Utility. 


IV. Certificate of Public Convenience and Necessity. 


V. Duplicate Services. 


I. IN GENERAL. 


The basis for the requirement of a cer- 
tificate of public convenience and neces- 
sity, as a prerequisite to the right to serve, is 
the adoption, by the General Assembly, of the 
policy that, nothing else appearing, the public 
is better served by a regulated monopoly than 
by competing suppliers of the service. State ex 


rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966); State ex 
rel. Utils. Comm’n v. Two Way Radio Serv., Inc., 
212 N.C. O91 loa .S:h.2d Spo. CLOGS). 
Requirement Curtails Competition. — 
Regarding public utilities, competition, deemed 
unnecessary, is curtailed by the requirement 
that one desiring to engage in such business 
procure from the Utilities Commission a certif- 
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icate of public convenience and necessity. In re 
Certificate of Need for Aston Park Hosp., 282 
N.C. 542, 193 S.E.2d 729 (19783). 

By this section the State has granted to 
the utility company a legal monopoly upon 
a service vital to the economic well-being and 
the domestic life of the people of a large terri- 
tory. This franchise is a property right of great 
value. Normally, when the grantee sells its 
business to another company, the monopolistic 
franchise command a substantial price, over 
and above the exchange value of the physical 
properties transferred with it. Thus, the value 
of the franchise enters into and affects the 
market price of the utility’s stock. It does not, 
however, enter into the computation of the 
utility’s rate base. State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
1972): 

This State has adopted the policy of 
granting a telephone company a monop- 
oly upon the rendering of telephone ser- 
vice within its service area. State ex rel. Utils. 
Comm’n vy. National Merchandising Corp., 288 
N.C. 715, 220 S.E.2d 304 (1975). 

But nothing in this Chapter confers 
upon a telephone company a monopoly 
upon advertising by its business subscrib- 
ers. State ex rel. Utils. Comm’n v. National 
Merchandising Corp., 288 N.C. 715, 220 S.E.2d 
304 (1975). 

Standing to Contest Application for Cer- 
tificate. — Plaintiff utilities which, by virtue of 
their contiguity to subdivision were in a supe- 
rior position to any other utility in the area to 
provide service to the development since no 
other competitor would be able to provide for 
subdivision without first obtaining a certificate, 
and in the event that another company sought 
a certificate, plaintiffs would be afforded the 
opportunity to contest the application, had a 
legitimate expectation of entitlement sufficient 
to give them a protectible interest so as to 
challenge city’s provision of water to the subdi- 
vision. Quality Water Supply, Inc. v. City of 
Wilmington, 97 N.C. App. 400, 388 S.E.2d 608, 
cert. denied, 326 N.C. 597, 393 S.E.2d 881, 393 
S.E.2d 882 (1990). 

Access Charge Tariff Within Authority of 
Commission. — Considering the evidence 
supporting the view that access charge tariff 
was calculated to reimburse local exchange 
companies (LECs) for having to provide addi- 
tional connection facilities to local networks, 
payments could not be viewed as mere in- 
creased revenues for the LECs, but to provide 
funds to set off those expenditures that the 
LECs were required to make to provide addi- 
tional facilities to handle additional carrier 
access. The imposition of the access charge 
tariff was within the authority granted to the 
Commission by the 1984 amendments to this 
section. State ex rel. Utils. Comm’n v. Southern 
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Bell Tel. & Tel. Co.; 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 

Plan for Compensation to Local Ex- 
change Companies for Lost Revenues Dur- 
ing Transition — Not Invalid. — Plan re- 
quiring compensation to local exchange 
companies for lost revenues during transition 
period did not violate the equal protection 
clause or the commerce clause, nor conflict with 
federal antitrust and communications objec- 
tives. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
SH 2d"73° (1987): 

Same — Not a Penalty or Damages. — 
Plan requiring compensation to local exchange 
companies for lost revenues during transition 
period did not impose a “penalty” or constitute 
money damages, and could more appropriately 
be considered as a prerequisite to receiving a 
certificate. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 

Same — Statutorily Authorized. — Plan 
requiring compensation to local exchange com- 
panies for lost revenues during transition pe- 
riod was reasonably calculated to provide pro- 
tection for the local exchange customers, and 
was a proper “term” or “condition” of certifica- 
tion which was consistent with the public inter- 
est. The plan was therefore statutorily autho- 
rized. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 

Water Company “Occupies” Through 
Presence of Water Lines. — Subsection (a) of 
this section requires only that a company “oc- 
cupy”’ an area not being served by another 
utility. A water company “occupies” through the 
presence of its water lines in the territory. 
Quality Water Supply, Inc. v. City of Wilming- 
ton, 97 N.C. App. 400, 388 S.E.2d 608, cert. 
denied, 326 N.C. 597, 393 S.E.2d 881, 393 
S.E.2d 882 (1990). 

Order for Cellular Carriers to Pay Ac- 
cess Charges Held Proper. — The Utilities 
Commission did not err by ordering cellular 
carriers to pay access charges to local exchange 
companies when providing wide area call recep- 
tion to their cellular customers. State ex rel. 
Utilities Comm’n v. Centel Cellular Co., 103 
INGA App (ols 4.07 wed 25 7°C1994 

In adjudication between two competing 
certificate applicants, it is for the Utilities 
Commission to weigh and balance a myriad of 
factors in an effort to protect the interests and 
welfare of the general public. State ex rel. Utils. 
Comm’n v. Piedmont Natural Gas Co., 346 N.C. 
558, 488 S.E.2d 591 (1997). 

Applied in State ex rel. Utils. Comm’n v. 
Town of Pineville, 17 N.C. App. 522, 195 S.E.2d 
76 (1973); State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 17 N.C. App. 727, 195 S.E.2d 311 


213 


§62-110 


(1973); State ex rel. Utils. Comm’n v. General 
Tel. Co., 285 N.C. 671, 208 S.E.2d 681 (1974). 

Cited in State ex rel. Utils. Comm’n v. Town 
of Pineville, 13 N.C. App. 6638, 187 S.E.2d 473 
(1972); Secretary of Revenue v. Carolina Tel. & 
Tel. Co., 81 N.C. App. 240, 344 S.E.2d 46 (1986); 
State ex rel. Utils. Comm’n v. North Carolina 
Elec. Membership Corp., 105 N.C. App. 136, 
412 S.E.2d 166 (1992); State ex rel. Utilities 
Comm'n v. MCI Telecommunications Corp., 132 
N.¢€; App. 6259514) S.1.2d 27611999): 


Il. APPLICABILITY. 


This section does not apply to municipal 
corporations. Town of Grimesland v. City of 
Washington, 234 N.C. 117, 66 S.E.2d 794 
(1951). 

A municipal corporation in the operation of a 
municipally owned electric power plant with 
transmission lines extended to supply consum- 
ers beyond its corporate limits is not required 
under this section to obtain from the Utilities 
Commission a certificate of public convenience 
and necessity before it can lawfully operate. 
Town of Grimesland v. City of Washington, 234 
N.C. 117, 66 S.E.2d 794 (1951); Pee Dee Elec. 
Membership Corp. v. Carolina Power & Light 
Coy 253 N.C. 610, 117 S.bi2d 764,(196n). 

This section is not applicable to an elec- 
tric membership corporation organized un- 
der the provisions of G.S. 117-6 to 117-26. 
Carolina Power & Light Co. v. Johnston County 
Elec. Membership Corp., 211 N.C. 717, 192 S.E. 
105 (1937); Pitt & Greene Elec. Membership 
Corp. v. Carolina Power & Light Co., 255 N.C. 
258, 120 S.E.2d 749 (1961). 

Certificate Not Required for Business 
Other Than Public Utility. — One does not 
need a certificate of public convenience and 
necessity in order to engage in a business which 
is not that of a “public utility” as defined in G.S. 
62-3(23). State ex rel. Utils. Comm’n v. Carolina 
Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 100 
(1966); State ex rel. Utils. Comm’n v. Edmisten, 
40 N.C. App. 109, 252 S.E.2d 516 (1979), aff'd 
in part and rev'd in part on other grounds, 299 
N.C. 432, 263 S.E.2d 583 (1980). 

Nor Before City Issues Franchise. — 
Even if a television cable company is a “public 
utility” as defined in G.S. 62-3, it is not required 
to obtain from the Utilities Commission a cer- 
tificate of public convenience and necessity be- 
fore a franchise is issued by a city to it. Shaw v. 
City of Asheville, 269 N.C. 90, 152 S.E.2d 139 
(1967). 

But Certificate Is Required Before Util- 
ity Commences Construction or Opera- 
tion. — A certificate of public convenience and 
necessity from the Utilities Commission is re- 
quired by this section before a public utility 
may commence construction of its plant or 
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operation of its business. Shaw v. City of 
Asheville, 269 N.C. 90, 152 S.E.2d 139 (1967). 


III. PUBLIC UTILITY. 


The status of an entity as a public utility, 
entitled to the rights conferred by statute and 
subject to the jurisdiction of the Commission, 
does not depend upon whether it has secured a 
certificate of public convenience and necessity, 
pursuant to this section, but is determined 
instead according to whether it is, in fact, 
operating a business defined by the legislature 
as a public utility. State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff'd, 318 N.C. 686, 351 S.E.2d 
289 (19387): 

If an entity is, in fact, operating as a public 
utility, it is subject to the regulatory powers of 
the Commission, notwithstanding the fact that 
it has failed to comply with this section before 
beginning its operation. State ex rel. Utils. 
Comm’n v. Mackie, 79 N.C. App. 19, 338 S.E.2d 
888 (1986), modified and aff'd, 318 N.C. 686, 
351 S.E.2d 289 (1967). 

Issuance of Certificate a Nullity If Appli- 
cant Is Not Public Utility. — If an applicant’s 
proposed service is not within the definition of 
“public utility” contained in G.S. 62-3(23), the 
issuance of a certificate of public convenience 
and necessity by the Commission to the appli- 
cant would be a nullity. It would not supply a 
basis for a further order conferring upon the 
applicant a right which may be granted only to 
a public utility. State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel: Co:, 267 N:C) 257.9148 
S.E.2d 100 (1966). 

And in Excess of Commission Authority. 
— To grant a certificate of public convenience 
and necessity to conduct a business which is not 
a public utility, within the definition of the 
statute, would be both arbitrary and in excess 
of the statutory authority of the Commission. 
State ex rel. Utils. Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

And Would Not Transform Ordinary 
Business into Public Utility. — The issuance 
of a certificate of public convenience and neces- 
sity by the Commission does not transform an 
ordinary business into a public utility, so as to 
entitle its operator to the rights of a public 
utility, or so as to impose upon him the duties 
and limitations of a public utility. State ex rel. 
Utils. Comm’n v. Carolina Tel. & Tel. Co., 267 
N.C. 257, 148 S.E.2d 100 (1966). 

Definition of Public Utility Cannot Be 
Extended. — Neither the Commission nor the 
Supreme Court has authority to add to the 
types of business defined by the legislature as 
public utilities. State ex rel. Utils. Comm’n v. 
Carolina Telic& ‘Tel. ‘Co... 267 N.C..257 24s 
S.E.2d 100 (1966). 

Neither a telephone answering nor a 
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message relaying service is a public utility 
within the purview of G.S. 62-3(23). State ex 
rel. Utils. Comm’n v. Two Way Radio Serv., Inc., 
272 N.C. 591, 158 S.B.2d 855 (1968). 


IV. CERTIFICATE OF PUBLIC 
CONVENIENCE AND NECESSITY. 


Finding of Both Convenience and Public 
Need Is Required. — A finding by the Com- 
mission that the rendering of the proposed 
service by an applicant would be a convenience 
to the public, even if supported by competent 
and substantial evidence, is not an adequate 
basis for an order granting the applicant a 
certificate of public convenience and necessity. 
To entitle the applicant to such a certificate it 
is, of course, not necessary for him to show, and 
the Commission to find, that the proposed ser- 
vice is necessary in the sense of being indis- 
pensable. Nevertheless, a mere showing of con- 
venience is not sufficient. There must be an 
element of public need for the proposed service 
by the applicant in the area. State ex rel. Utils. 
Comm’n y. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966). 

Public Convenience and Necessity Must 
Require Proposed Operation. — The Com- 
mission is authorized to issue a certificate of 
public convenience and necessity if, but only if, 
the Commission has made findings of fact, 
supported by competent, material, and sub- 
stantial evidence, which findings, in turn, sup- 
port the conclusion that public convenience and 
necessity “require or will require” the proposed 
operation by the applicant. State ex rel. Utils. 
Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966). 

Evidence Held to Show Convenience 
and Necessity of Services. — Evidence be- 
fore the Commission indicating that a number 
of the residences served by applicant’s water 
and sewer systems were situated on quarter- 
acre lots, which were of insufficient size to 
support both a well and septic system, and that 
the occupants of these residences, who were 
currently among appellant’s customers, had no 
alternative means of water supply or sewage 
disposal other than the service provided by 
appellant, clearly supported the conclusion not 
only that appellant’s services constituted a con- 
venience to that segment of the public who used 
them, but also that such services were neces- 
sary to the safety and health of the public. State 
ex rel. Utils. Comm’n v. Mackie, 79 N.C. App. 
19, 338 S.E.2d 888 (1986), modified and aff'd, 
318 N.C. 686, 351 S.E.2d 289 (1987). 

Commission’s order that appellant ap- 
ply for a certificate of public convenience 
and necessity was unnecessary where the 
Commission had already concluded that appel- 
lant’s application to abandon service should be 
denied. Instead, in such a case, the Commission 
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should proceed to establish the territory to be 
served by appellant, issue the certificate (fran- 
chise), establish the rates to be charged for the 
services, and, if necessary, exercise its statu- 
tory powers and authority to compel compli- - 
ance with its lawful orders. State ex rel. Utils. 
Comm’n v. Mackie, 79 N.C. App. 19, 338 S.E.2d 
888 (1986), modified and aff’d, 318 N.C. 686, 
351 S.E.2d 289 (1987). 

The power of eminent domain is inher- 
ent in the certificate of public conve- 
nience and necessity. State ex rel. Utils. 
Comm’n v. Edmisten, 40 N.C. App. 109, 252 
S.E.2d 516 (1979), aff'd in part and rev’d in part 
on other grounds, 299 N.C. 432, 263 S.E.2d 583 
(1980). 

A certificate of public convenience and 
necessity to render telephone service 
grants the right to adopt new methods of 
telephonic communications, including a mobile 
radio telephone service. State ex rel. Utils. 
Comm’n v. Two Way Radio Serv., Inc., 272 N.C. 
591, 158 S.E.2d 855 (1968). 

A certificate of public convenience and neces- 
sity, which authorizes its holder to render “tele- 
phone service” does not limit the holder to the 
practice of the art of telephony as it was known 
and practiced on the date the certificate was 
issued, nor to the use therein of devices, equip- 
ment and methods then in use. Obviously, it is 
the intent of such a certificate to authorize the 
holder to improve its service by adopting and 
using new and improved devices and methods 
for telephonic communication. State ex rel. 
Utils. Comm'n v. Two Way Radio Serv., Inc., 272 
N.C. 591, 158 S.E.2d 855 (1968). 

Order Held Not to Create a Vested Prop- 
erty Right to Provide Service. — The order 
of the Commission relating to the provision of 
intraLATA service by MCI via its own facilities 
after January 1, 1987, did not give MCI a 
vested property right of which it was unconsti- 
tutionally deprived by the Commission’s failure 
to allow facilities-based intraLATA competition 
on January 1, 1987. Before MCI could have the 
right to provide intraLATA service via its own 
facilities, the Commission would have to issue a 
certificate of authority to MCI, and the Com- 
mission could not issue this certificate without 
making the requisite findings of fact pursuant 
to subsection (b) of this section. State ex rel. 
Utils. Comm’n v. Public Staff, 89 N.C. App. 319, 
365 8.E.2d 638 (1988). 


V. DUPLICATE SERVICES. 


Services Need Not Be Identical to Give 
Utility Serving Area Prior Right. — Two 
services need not be identical in every respect 
in order to give the utility already serving the 
area the prior right. State ex rel. Utils. Comm’n 
vy. Carolina Tel. & Tel: Co), 367 N.C2257, 148 
S.E.2d 100 (1966); State ex rel. Utils. Comm’n 
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v. Two Way Radio Serv., Inc., 272 N.C. 591, 158 
S.E.2d 855 (1968). 

G.S. 62-42 must be construed in connec- 
tion with this section, which requires the 
issuance of a certificate of public convenience 
and necessity to construct new facilities except 
where such construction is into territory con- 
tiguous to that already occupied and not receiv- 
ing similar service from another public utility. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tels Col eZlen 'G. Apps 132020405. bead 32% 
cert. denied, 285 N.C. 596, 205 S.E.2d 726 
(1974). 

Thus, Commission Is Without Authority 
to Compel Duplicate Telephone Service. — 
A reading of G.S. 62-42 in pari materia with 
this section results in the determination that 
the Commission does not have the authority to 
compel a public utility to provide local ex- 
change service to an area which is already 
receiving such service from another public util- 
ity. State ex rel. Utils. Comm’n v. Southern Bell 
Tel. & Tel. Co., 21 N.C. App. 182, 204 S.E.2d 27, 
cert. denied, 285 N.C. 596, 205 S.E.2d 726 
(1974). 

To order a telephone company to render ser- 
vice to an area already occupied by another 
telephone company would foster duplication, 
wastefulness, and unwarranted competition, 
all of which are repugnant to the avowed policy 
of the public utility law. State ex rel. Utils. 
Comm'n v. Southern Bell Tel. & Tel. Co., 21 
N.C. App. 182, 204 S.E.2d 27, cert. denied, 285 
N.C. 596,205 8.E22d 726 (1974), 

Finding Necessary for Granting Certifi- 
cate to Competitor. — The requirement of a 
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certificate of public convenience and necessity 
is not an absolute prohibition of competition 
between public utilities rendering the same 
service. There is, however, inherent in this 
requirement the concept that, once a certificate 
is granted which authorizes the holder to ren- 
der the proposed service within the geographic 
area in question, a certificate will not be 
granted to a competitor in the absence of a 
showing that the utility already in the field is 
not rendering and cannot or will not render the 
specific service in question. State ex rel. Utils. 
Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966); State ex rel. Utils. 
Comm’n v. Two Way Radio Serv., Inc., 272 N.C. 
591,..158,5.6.2d. 855 (1968). 

Commission Should Have Denied Appli- 
cation Where Proposal to Render Substan- 
tially Same Service. — Where a public utility 
had a certificate of convenience and necessity 
for telephone service in a certain area and was 
ready and able to provide such area a mobile 
radio service, the Utilities Commission should 
have denied an application for a certificate of 
public convenience and necessity to an appli- 
cant who proposed to render substantially the 
same mobile radio service in the area; the fact 
that the applicant proposed to offer an elec- 
tronic personal paging service as an auxiliary 
to its mobile radio service was not a sufficient 
difference to justify the issuance of the certifi- 
cate, when it appeared that the Commission 
could compel the established utility to install 
such a service when the public convenience so 
required. State ex rel. Utils. Comm’n v. Two 
Way Radio Serv., Inc., 272 N.C. 591, 158 S.E.2d 
855 (1968). 


§ 62-110.1. Certificate for construction of generating facil- 
ity; analysis of long-range needs for expansion 


of facilities. 


(a) Notwithstanding the proviso in G.S. 62-110, no public utility or other 
person shall begin the construction of any steam, water, or other facility for the 
generation of electricity to be directly or indirectly used for the furnishing of 
public utility service, even though the facility be for furnishing the service 
already being rendered, without first obtaining from the Commission a 
certificate that public convenience and necessity requires, or will require, such 
construction. 

(b) For the purpose of this section, “public utility” shall include any electric 
membership corporation operating within this State, and the term “public 
utility service” shall include the service rendered by any such electric mem- 
bership corporation. 

(c) The Commission shall develop, publicize, and keep current an analysis of 
the long-range needs for expansion of facilities for the generation of electricity 
in North Carolina, including its estimate of the probable future growth of the 
use of electricity, the probable needed generating reserves, the extent, size, mix 
and general location of generating plants and arrangements for pooling power 
to the extent not regulated by the Federal Power Commission and other 
arrangements with other utilities and energy suppliers to achieve maximum 


216 


§62-110.1 ART. 6. THE UTILITY FRANCHISE §62-110.1 


efficiencies for the benefit of the people of North Carolina, and shall consider 
such analysis in acting upon any petition by any utility for construction. In 
developing such analysis, the Commission shall confer and consult with the 
public utilities in North Carolina, the utilities commissions or comparable 
agencies of neighboring states, the Federal Power Commission, the Southern 
Growth Policies Board, and other agencies having relevant information and 
may participate as it deems useful in any joint boards investigating generating 
plant sites or the probable need for future generating facilities. In addition to 
such reports as public utilities may be required by statute or rule of the 
Commission to file with the Commission, any such utility in North Carolina 
may submit to the Commission its proposals as to the future needs for 
electricity to serve the people of the State or the area served by such utility, and 
insofar as practicable, each such utility and the Attorney General may attend 
or be represented at any formal conference conducted by the Commission in 
developing a plan for the future requirements of electricity for North Carolina 
or this region. In the course of making the analysis and developing the plan, 
the Commission shall conduct one or more public hearings. Each year, the 
Commission shall submit to the Governor and to the appropriate committees 
of the General Assembly a report of its analysis and plan, the progress to date 
in carrying out such plan, and the program of the Commission for the ensuing 
year in connection with such plan. 

(d) In acting upon any petition for the construction of any facility for the 
generation of electricity, the Commission shall take into account the appli- 
cant’s arrangements with other electric utilities for interchange of power, 
pooling of plant, purchase of power and other methods for providing reliable, 
efficient and economical electric service. 

(e) As a condition for receiving such certificate the applicant shall file an 
estimate of construction costs in such detail as the Commission may require. 
The Commission shall hold a public hearing on each such application and no 
certificate shall be granted unless the Commission has approved the estimated 
construction costs and made a finding that such construction will be consistent 
with the Commission’s plan for expansion of electric generating capacity. 

(f) The Commission shall maintain an ongoing review of such construction 
as it proceeds and the applicant shall submit each year during construction a 
progress report and any revisions in the cost estimates for the construction. 

(g) The certification requirements of this section shall not apply to persons 
who construct an electric generating facility primarily for that person’s own 
use and not for the primary purpose of producing electricity, heat, or steam for 
sale to or for the public for compensation; provided, however, that such persons 
shall, nevertheless, be required to report to the Utilities Commission the 
proposed construction of such a facility before beginning construction thereof. 
Gon acetzc ess 1975, c (80) sy: 1979, 6 652. 8! 2.) 


Editor’s Note. — Session Laws 1997-40, ss. 
1 through 4, as amended by Session Laws 
1999-122, s. 1, Session Laws 2000-53, s. 1, and 
Session Laws 2000-181, s. 2.1, provide in part 
that the Study Commission on the Future of 
Electric Service in North Carolina is created 
and the Commission shall consist of 30 voting 
members. The President Pro Tempore of the 
Senate and the Speaker of the House of Repre- 
sentatives shall each designate a cochair from 
the General Assembly membership serving on 
the Commission. The Commission shall exam- 
ine the cost, adequacy, availability, and pricing 
of electric rates and service in North Carolina 
to determine whether legislation is necessary 


to assure an adequate and reliable source of 
electricity and economical, fair, and equitable 
rates for all consumers of electricity in North 
Carolina. The Commission shall gather data 
and other information as may be necessary to 
accomplish the purposes of the Commission, 
and shall seek input and advice from the Attor- 
ney General, the North Carolina Utilities Com- 
mission, and the Public Staff of the Utilities 
Commission and shall also obtain guidance by 
reviewing electric utility restructuring experi- 
ments conducted in other states. The Commis- 
sion, while in the discharge of official duties, 
may exercise all the powers provided under the 
provisions of G.S. 120-19 through G.S. 120- 
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19.4, including the power to request all officers, 
agents, agencies, and departments of the State 
to provide any information, data, or documents 
within their possession, ascertainable from 
their records, or otherwise available to them, 
and the power to subpoena witnesses. The 
Commission shall make a report to the 1998 
Regular Session of the 1997 General Assembly, 
which may contain recommendations, and shall 
report the results of its study and its recom- 
mendations to the 1999 General Assembly. The 
Commission is to report periodically thereafter 
and is to terminate June 30, 2006. 

Session Laws 2002-167, ss. 6(a) through (c), 
provide: “(a) The North Carolina Utilities 
Commission shall include the following addi- 
tional items in the study it is presently conduct- 
ing for the Commission on the Future of Elec- 
tronic Service in North Carolina referred to as 
‘Investigation of Green Power and Public Ben- 
efit Fund Voluntary Check-Off Programs’: 

“(1) Identification of funding mechanisms 
in addition to voluntary purchase of 
green power blocks that would stimu- 
late green power production in the 
State. 

“(2) Identification of incentives in addition 
to funding mechanisms that would 
stimulate green power production in 
the State. 

“(3) Identification of barriers that would 
impede green power production in the 
State and strategies to address those 
barriers. 
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“(4) Identification of appropriate methods 
of promoting the purchase of green 
power by the various electric customer 
groups. 

“(5) Identification of methods whereby the 
State can provide incentives and re- 
sources that would stimulate the pro- 
duction and use of green power that 
would protect water quality; promote 
water conservation and water reuse; 
protect air quality; protect public 
health, safety, welfare, and the envi- 
ronment; and provide for the safe and 
efficient disposal of animal waste in 
the State. 

“(b) In making recommendations to address 
the additional items listed in subsection (a) of 
this section, the North Carolina Utilities Com- 
mission shall consider the impact of its recom- 
mendations on residential, commercial, and in- 
dustrial consumers of electricity in the State. 

“(c) The North Carolina Utilities Commis- 
sion shall make its final report on its investiga- 
tion of green power and public benefit fund 
voluntary check-off programs, including the 
additional items set forth in subsection (a) of 
this section, to the Commission on the Future of 
Electric Service in North Carolina and the 
Environmental Review Commission not later 
than 15 March 20038. The delivery of this report 
shall not preclude either of the receiving com- 
missions from asking for additional informa- 
tion or reports on these subjects.” 


CASE NOTES 


This section was enacted to help curb 
overexpansion of generating facilities be- 
yond the needs of the service area. To this end, 
the General Assembly used the term “public 
convenience and necessity” to define the stan- 
dard to be applied by the Utilities Commission 
to proposed facilities. State ex rel. Utils. 
Comm'n v. High Rock Lake Ass’n, 37 N.C. App. 
138, 245 S.E.2d 787, cert. denied, 295 N.C. 646, 
248 S.E.2d 257 (1978). 

The purpose of requiring a certificate of pub- 
lic convenience and necessity before a generat- 
ing facility can be built is to prevent costly 
overbuilding. Environmental concerns were 
generally left to other regulatory agencies, ex- 
cept as they affect the cost and efficiency of the 
proposed generating facility. State ex rel. Utils. 
Comm'n v. High Rock Lake Ass’n, 37 N.C. App. 
138, 245 S.E.2d 787, cert. denied, 295 N.C. 646, 
248 S.E.2d 257 (1978). 

Advance Certification of Facilities in 
Other States Not Contemplated. — This 
section does not appear to contemplate advance 
certification by the North Carolina Utils. Com- 
mission of facilities built in other states. State 
ex rel. Utils. Comm’n v. Eddleman, 320 N.C. 


344, 358 S.E.2d 839 (1987). 

Public convenience and necessity is 
based on an element of public need for the 
proposed service. State ex rel. Utils. Comm’n 
v. High Rock Lake Ass’n, 37 N.C. App. 138, 245 
S.E.2d 787, cert. denied, 295 N.C. 646, 248 
Salle al Masi (OIG Witeyy 

Subdivision (b)(1) of G.S. 62-133 does not 
require the Commission to make new findings 
on the need for the construction. Before any 
public utility begins the construction of a facil- 
ity for generating electricity for use by the 
public it must first obtain from the Commission 
a certificate stating that public convenience 
and necessity requires, or will require such 
construction. Before such a certificate can be 
granted the applicant must file an estimate of 
construction costs and the Commission must 
hold public hearings. This procedure satisfies 
the argument that the construction must be 
necessary. State ex rel. Utils. Comm’n v. Con- 
servation Council, 312 N.C. 59, 320 S.E.2d 679 
(1984). 

Subsection (c) of this section makes it 
clear that the only purpose of a least-cost 
planning proceeding is to assist the Utilities 
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Commission in developing, publicizing, and 
keeping current an analysis of the long-range 
needs for expansion of facilities for the genera- 
tion of electricity in North Carolina. Nowhere is 
it suggested in subsection (c) that the purpose 
of the proceeding is to issue directives which 
fundamentally alter a given utility’s opera- 
tions. State ex rel. Utils. Comm’n v. North 
Carolina Elec. Membership Corp., 105 N.C. 
App. 136, 412 S.E.2d 166 (1992). 

Scope of Commission’s Authority and 
Jurisdiction. — North Carolina Utilities 
Commission’s dismissal of petitioner indepen- 
dent power producer’s application and its es- 
tablishment of minimum filing requirements 
did not constitute an impermissible deviation 
from the process specifically provided in this 
section and G.S. 62-82, and some deviation 
from these sections was not beyond the Com- 
mission’s authority and jurisdiction. State ex 
rel. Utils. Comm’n v. Empire Power Co., 112 
N.C. App. 265, 435 S.E.2d 553 (1993), cert. 
denied, 335 N.C. 564, 441 S.E.2d 125 (1994). 

Inclusion of Facility in Another State 
Absent North Carolina Certificate of Ne- 
cessity. — The Commission acted within the 
limits of its authority when it included Cat- 
awba Unit 1, located in South Carolina, in 
power company’s rate base, even though no 
North Carolina certificate of necessity had been 
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obtained prior to beginning construction 
thereof. State ex rel. Utils. Comm’n vy. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 

The furnishing of electric service to an 
area subsequently annexed must be carried 
out pursuant to the 1965 Electric Act. State ex 
rel. Utils. Comm’n v. VEPCO, 310 N.C. 302, 311 
S.E.2d 586 (1984). 

The 1965 Electric Act, G.S. 160A-331 to 
160A-338 and 62-110.1 to 62-110.2, does not 
empower or restrict municipalities in the oper- 
ation of their electric systems outside their 
corporate limits. State ex rel. Utils. Comm’n vy. 
VEPCO, 310 N.C. 302, 311 S.E.2d 586 (1984). 

Review of Grant of Certificate. — On 
appeal from a decision of the Commission 
granting a certificate under this section, the 
court must look to the findings of fact and 
conclusions of the Commission and determine if 
the Commission has considered the factors re- 
quired by law and if the findings of fact neces- 
sary to support granting of the certificate are 
supported by substantial evidence in view of 
the whole record. State ex rel. Utils. Comm’n v. 
High Rock Lake Ass’n, 37 N.C. App. 138, 245 
S.E.2d 787, cert. denied, 295 N.C. 646, 248 
S.E.2d 257 (1978). 

Cited in State ex rel. Utils. Comm’n v. Moun- 
tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 


OPINIONS OF ATTORNEY GENERAL 


Municipalities and counties are subject 
to the provisions of this section which re- 
quire public utilities and other persons to ob- 
tain a certificate of public convenience and 
necessity prior to construction of any facility for 


generation of electricity. See opinion of Attor- 
ney General to Mr. Robert H. Bennink, Jr., 
General Counsel and Hearing Examiner, North 
Carolina Utilities Commission, 55 N.C.A.G. 18 
(1985). 


§ 62-110.2. Electric service areas outside of municipali- 


ties. 


(a) As used in this section, unless the context otherwise requires, the term: 
(1) “Premises” means the building, structure, or facility to which electric- 
ity is being or is to be furnished; provided, that two or more buildings, 
structures, or facilities which are located on one tract or contiguous 
tracts of land and are utilized by one electric consumer for commer- 
cial, industrial, institutional, or governmental purposes, shall to- 
gether constitute one “premises,” except that any such building, 
structure, or facility shall not, together with any other building, 
structure, or facility, constitute one “premises” if the electric service to 

it is separately metered and the charges for such service are calcu- 
lated independently of charges for service to any other building, 


structure, or facility; and 


(2) “Line” means any conductor for the distribution or transmission of 


electricity, other than 


a. In the case of overhead construction, a conductor from the pole 
nearest the premises of a consumer to such premises, or a 
conductor from a line tap to such premises, and 
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(3) 


b. In the case of underground construction, a conductor from the 
transformer (or junction point, if there be one) nearest the 
premises of a consumer to such premises. 

“Electric supplier” means any public utility furnishing electric service 

or any electric membership corporation. 


(b) In areas outside of municipalities, electric suppliers shall have rights 
and be subject to restrictions as follows: 


(1) 


(2) 


(3) 


(4) 


(5) 


Every electric supplier shall have the right to serve all premises being 
served by it, or to which any of its facilities for service are attached, on 
April 20, 1965. 

Every electric supplier shall have the right, subject to subdivision (4) 
of this subsection, to serve all premises initially requiring electric 
service after April 20, 1965, which are located wholly within 300 feet 
of such electric supplier’s lines as such lines exist on April 20, 1965, 
except premises which, on said date, are being served by another 
electric supplier or to which any of another electric supplier’s facilities 
for service are attached. 

Every electric supplier shall have the right, subject to subdivision (4) 
of this subsection, to serve all premises initially requiring electric 
service after April 20, 1965, which are located wholly within 300 feet 
of lines that such electric supplier constructs after April 20, 1965, to 
serve consumers that it has the right to serve, except premises located 
wholly within a service area assigned to another electric supplier 
pursuant to subsection (c) hereof. 

Any premises initially requiring electric service after April 20, 1965, 
which are located wholly or partially within 300 feet of the lines of one 
electric supplier and also wholly or partially within 300 feet of the 
lines of another electric supplier, as each of such supplier’s lines exist 
on April 20, 1965, or as extended to serve consumers that the supplier 
has the right to serve, may be served by such one of said electric 
suppliers which the consumer chooses, and any electric supplier not so 
chosen by the consumer shall not thereafter furnish service to such 
premises. 

Any premises initially requiring electric service after April 20, 1965, 
which are not located wholly within 300 feet of the lines of any electric 
supplier and are not located partially within 300 feet of the lines of 
two or more electric suppliers may be served by any electric supplier 
which the consumer chooses, unless such premises are located wholly 
or partially within an area assigned to an electric supplier pursuant to 
subsection (c) hereof, and any electric supplier not so chosen by the 
consumer shall not thereafter furnish service to such premises. 

Any premises initially requiring electric service after April 20, 1965, 
which are located partially within a service area assigned to one 
electric supplier and partially within a service area assigned to 
another electric supplier pursuant to subsection (c) hereof, or are 
located partially within a service area assigned to one electric supplier 
pursuant to subsection (c) hereof and partially within 300 feet of the 
lines of another electric supplier, as such lines exist on April 20, 1965, 
or as extended to serve consumers it has the right to serve, may be 
served by such one of said electric suppliers which the consumer 
chooses, and the electric supplier not so chosen shall not thereafter 
furnish service to such premises. 

Any premises initially requiring electric service after April 20, 1965, 
which are located only partially within a service area assigned to one 
electric supplier pursuant to subsection (c) hereof and are located 
wholly outside the service areas assigned to other electric suppliers 
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and are located wholly more than 300 feet from other electric 
suppliers’ lines, may be served by any electric supplier which the 
consumer chooses, and any electric supplier not so chosen by the 
consumer shall not thereafter furnish service to such premises. 


(8) Every electric supplier shall have the right to serve all premises 


located wholly within the service area assigned to it pursuant to 
subsection (c) hereof. 


(9) No electric supplier shall furnish temporary electric service for the 


construction of premises which it would not have the right to serve 
under this subsection if such premises were already constructed. The 
construction of lines for, and the furnishing of, temporary service for 
the construction of premises which any other electric supplier, if 
chosen by the consumer, would have the right to serve if such 
premises were already constructed, shall not impair the right of such 
other electric supplier to furnish service to such premises after the 
construction thereof, if then chosen by the consumer; nor, unless the 
consumer chooses to have such premises served by the supplier which 
furnished the temporary service, shall the furnishing of such tempo- 
rary service or the construction of a line therefor impair the right of 
any other electric supplier to furnish service to any other premises 
which, without regard to the construction of such temporary service 
line, it has the right to serve. 


(10) No electric supplier shall furnish electric service to any premises in 


(c)(1) 


this State outside the limits of any incorporated city or town except as 
permitted by this section; provided, that nothing in this section shall 
restrict the right of an electric supplier to furnish electric service to 
itself or to exchange or interchange electric energy with, purchase 
electric energy from or sell electric energy to any other electric 
supplier. 

In order to avoid unnecessary duplication of electric facilities, the 
Commission is authorized and directed to assign, as soon as practi- 
cable after January 1, 1966, to electric suppliers all areas, by 
adequately defined boundaries, that are outside the corporate limits 
of municipalities and that are more than 300 feet from the lines of all 
electric suppliers as such lines exist on the dates of the assignments; 
provided, that the Commission may leave unassigned any area in 
which the Commission, in its discretion, determines that the existing 
lines of two or more electric suppliers are in such close proximity that 
no substantial avoidance of duplication of facilities would be accom- 
plished by assignment of such area. The Commission shall make 
assignments of areas in accordance with public convenience and 
necessity, considering, among other things, the location of existing 
lines and facilities of electric suppliers and the adequacy and depend- 
ability of the service of electric suppliers, but not considering rate 
differentials among electric suppliers. 


(2) The Commission, upon agreement of the affected electric suppliers, is 


authorized to reassign to one electric supplier any area or portion 
thereof theretofore assigned to another; and the Commission, not- 
withstanding the lack of such agreement, is authorized to reassign to 
one electric supplier any area or portion thereof theretofore assigned 
to another, except premises being served by the other electric supplier 
or to which any of its facilities for service are attached and except such 
portions of such area as are within 300 feet of the other electric 
supplier’s lines, upon finding that such reassignment is required by 
public convenience and necessity. In determining whether public 
convenience and necessity requires such reassignment, the Commis- 
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sion shall consider, among other things, the adequacy and depend- 
ability of the service of the affected electric suppliers, but shall not 
consider rate differentials between such electric suppliers. 

(d) Notwithstanding the provisions of subsections (b) and (c) of this section: 

(1) Any electric supplier may furnish electric service to any consumer who 
desires service from such electric supplier at any premises being 
served by another electric supplier, or at premises which another 
electric supplier has the right to serve pursuant to other provisions of 
this section, upon agreement of the affected electric suppliers; and 

(2) The Commission shall have the authority and jurisdiction, after notice 
to all affected electric suppliers and after hearing, if a hearing is 
requested by any affected electric supplier or any other interested 
party, to order any electric supplier which may reasonably do so to 
furnish electric service to any consumer who desires service from such 
electric supplier at any premises being served by another electric 
supplier, or at premises which another electric supplier has the right 
to serve pursuant to other provisions of this section, and to order such 
other electric supplier to cease and desist from furnishing electric 
service to such premises, upon finding that service to such consumer 
by the electric supplier which is then furnishing service, or which has 
the right to furnish service, to such premises, is or will be inadequate 
or undependable, or that the rates, conditions of service or service 
regulations, applied to such consumer, are unreasonably discrimina- 
tory. 

(e) The furnishing of electric service in any area which becomes a part of any 
municipality after April 20, 1965, either by annexation or incorporation, 
(whether or not such area, or any portion thereof, shall have been assigned 
pursuant to subsection (c) of this section) shall be subject to the provisions of 
Part 2, Article 16 of Chapter 160A of the General Statutes, and any provisions 
of this section inconsistent with said Article shall not be applicable within such 
area after the effective date of such annexation or incorporation. (1965, c. 287, 
s. 5; 1989 (Reg. Sess., 1990), c. 1024, s. 14.) 


Legal Periodicals. — For 1984 survey of 
commercial law, “Utilities — Extension of Elec- 


tric Service: The Municipalities’ Power Play,” 
see 63 N.C.L. Rev. 1095 (1985). 


CASE NOTES 


I. In General. 

IJ. Municipality. 
III. Rights and Restrictions. 
IV. Assignment. 


I. IN GENERAL. A principal purpose of this section is to pro- 


vide an orderly method for allocation of service 
Purpose. — One of the purposes of this 


Chapter is to vest the Utilities Commission 
with authority and responsibility to assign ter- 
ritory to electric suppliers. State ex rel. Utils. 
Comm'n v. Union Elec. Membership Corp., 3 
N.C. App. 309, 164 S.E.2d 889 (1968). 

Another purpose of this Chapter, and partic- 
ularly subsection (b) of this section, is to declare 
certain rights of electric suppliers in areas 
outside of municipalities pending the assign- 
ment of territory. State ex rel. Utils. Comm’n v. 
Union Elec. Membership Corp., 3 N.C. App. 
309, 164 S.E.2d 889 (1968). 


areas as among competing suppliers of electric- 
ity and thereby to eliminate unnecessary dupli- 
cation of electric line facilities. State ex rel. 
Utils. Comm'n v. Lumbee River Elec. Member- 
ship Corp., 3 N.C. App. 318, 164 S.E.2d 895 
(1968), aff'd, 275 N.C. 250, 166 S.E.2d 663 
(1969). 

The overriding purpose of this section is to 
promote the public interest, not the business of 
the electric membership cooperative or that of 
the investor-owned utility. State ex rel. Utils. 
Comm'n v. Woodstock Elec. Membership Corp., 
2iGIN ‘Cr 108) 17 1S. Ei2d 40641970): 
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The former absence of statutory provisions 
restricting competition between electric mem- 
bership corporations and public utility suppli- 
ers of electric power gave rise to many contracts 
between these two types of suppliers designed 
to fix their respective territorial rights, which 
contracts, in turn, gave rise to much litigation. 
In the hope of putting an end to or reducing this 
turmoil, the 1965 legislature enacted this sec- 
tion, the language of which was the result of 
collaboration and agreement between the two 
types of suppliers. State ex rel. Utils. Comm’n v. 
Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 

The clear purpose of Session Laws 1965, c. 
287, is to prevent wasteful duplication of com- 
peting facilities, and thereby serve the public 
interest. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 20 N.C. App. 347, 201 S.E.2d 
508, aff'd on other grounds, 285 N.C. 135, 203 
S.E.2d 838 (1974). 

The Territorial Assignment Act of 1965, as 
codified at this section and G.S. 160A-331 
through 160A-338, represents an attempt to 
eliminate the uneconomic duplication of trans- 
mission and distribution systems bred of unbri- 
dled competition between public utilities, elec- 
tric membership corporations and 
municipalities by designating the various com- 
petitors’ rights. Morgan v. Town of Hertford, 70 
N.C. App. 725, 321 S.E.2d 170 (1984). 

Discretion of Utilities Commission. — In 
deciding complaints, the Utilities Commission 
is allowed discretion in fashioning a remedy; 
the Commission could transfer only service of 
one cooperative to electric utility rather than 
all complainants, as long as its action was not 
capricious or arbitrary. Dennis v. Duke Power 
Co., 341 N.C. 91, 459 S.E.2d 707 (1995). 

Prior to the enactment of this section in 
1965, there was no restraint upon compe- 
tition in rural areas between electric mem- 
bership corporations and public utility suppli- 
ers of electric power, except as established by 
contract. State ex rel. Utils. Lumbee River Elec. 
Membership Corp., 275 N.C. 250, 166 S.E.2d 
663 (1969). 

Prior to enactment of this section, electric 
membership cooperatives and investor-owned 
public utility companies were free to compete in 
the rural portions of this State, in the absence 
of contractual restrictions upon such right, ir- 
respective of the fact that such competition 
resulted in substantial duplication of power 
lines and facilities. State ex rel. Utils. Comm’n 
v. Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 

The common-law doctrine of abandon- 
ment does not apply to the 1965 Electric Act. 
Duke Power Co. v. City of Morganton, 90 N.C. 
App. 755, 370 S.E.2d 54. 

Section Passed Together with G.S. 160A- 
331 Through 160A-338. — This section apply- 
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ing to rural areas, and G.S. 160A-331 through 
160A-338, applying to municipalities, were part 
of the same act, and both sought to eliminate 
the wasteful duplication of power lines by as- 
signing territories to specific suppliers of elec- 
tricity. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 20 N.C. App. 347, 201 S.E.2d 
508, aff'd on other grounds, 285 N.C. 135, 203 
S.E.2d 838 (1974). 

Considered together, the sections cover 
the entire State and reflect interests of mu- 
nicipalities, utility companies and cooperatives. 
They form a unified plan for eliminating dupli- 
cation of electric facilities by assigning territo- 
ries to particular suppliers. Domestic Elec. 
Serv., Inc. v. City of Rocky Mount, 20 N.C. App. 
347, 201 S.E.2d 508, aff’d on other grounds, 285 
N.C. 135, 203 S.B.2d 838 (1974). 

This section controls over G.S. 160A-312 
in case of a dispute regarding electrical 
services. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 20 N.C. App. 347, 201 S.E.2d 
508, aff’d on other grounds, 285 N.C. 135, 203 
S.E.2d 838 (1974). 

Legislature Determines What Policy Is 
in Public Interest. — It is for the legislature, 
not for the Supreme Court or the Utilities 
Commission, to determine whether the policy of 
free competition between the suppliers of elec- 
tric power, or the policy of territorial monopoly, 
or an intermediate policy is in the public inter- 
est. State ex rel. Utils. Comm’n v. Lumbee 
River Elec. Membership Corp., 275 N.C. 250, 
166 S.E.2d 663 (1969). 

Neither Supreme Court Nor Utilities 
Commission May Forbid Service Permit- 
ted by Legislature. — If the legislature has 
enacted a statute declaring the right of a sup- 
plier of electricity to serve, notwithstanding the 
availability of the service of another supplier 
closer to the customer, neither the Supreme 
Court nor the Utilities Commission may forbid 
service by such supplier merely because it will 
necessitate an uneconomic or unsightly dupli- 
cation of transmission or distribution lines. 
State ex rel. Utils. Comm’n v. Lumbee River 
Elec. Membership Corp., 275 N.C. 250, 166 
S.E.2d 663 (1969). 

The Commission cannot arbitrarily at- 
tach conditions to a franchise, for it must 
exercise its discretion in good faith in the light 
of existing facts and circumstances. State ex 
rel. Utils. Comm’n v. Woodstock Elec. Member- 
ship Corp., 5 N.C. App. 663, 169 8.H.2d 214 
(1969), rev’d on other grounds, 276 N.C. 108, 
171 S.E.2d 406 (1970). 

Authority of Utilities Commission to Re- 
strict Competition. — The Utilities Commis- 
sion is a creature of the legislature and has no 
authority to restrict competition between sup- 
pliers of electricity, except insofar as that au- 
thority has been conferred upon it by statute. 
State ex rel. Utils. Comm’n v. Lumbee River 
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Elec. Membership Corp., 275 N.C. 250, 166 
S.E.2d 663 (1969). 

Competitive Rights as to Areas Outside 
City Limits Not Altered. — Session Laws 
1965, c. 287, including this section, did not, 
without more, alter the competitive rights of 
municipalities, investor-owned utilities and 
electric membership corporations to compete 
for patronage in areas outside the corporate 
limits of municipalities. Domestic Elec. Serv., 
Inc. v. City of Rocky Mount, 285 N.C. 135, 203 
S.E.2d 838 (1974). 

An electric membership corporation 
and a public utility corporation are free to 
compete in rural areas unless forbidden by 
some provision of this section. State ex rel. 
Utils. Comm’n v. Union Elec. Membership 
Corp., 3 N.C. App. 309, 164 S.E.2d 889 (1968). 

Except as restricted by contract, electric 
membership corporations and public utility 
companies supplying electricity are free to com- 
pete in the rural areas of this State, notwith- 
standing the fact that such competition may 
result in substantial duplication of electric 
power lines and other facilities. State ex rel. 
Utils. Comm’n v. Lumbee River Elec. Member- 
ship’ Corp:, 275 IN.C) 2505166 S:B.2d? 663 
(1969). 

No Territorial Monopoly. — In the absence 
of a valid grant of such right by statute, or by 
an administrative order issued pursuant to 
statutory authority, and in the absence of a 
valid contract with its competitor or with the 
person to be served, a supplier of electric power 
or other public utility service has no territorial 
monopoly or other right to prevent its compet- 
itor from serving anyone who desires the com- 
petitor to do so. State ex rel. Utils. Comm’n v. 
Lumbee River Elec. Membership Corp., 275 
N.C. 250, 166 S.E.2d 663 (1969). 

Manufacturing Plant But Not Tract as 
“Premises”. — “Premises,” as that word is 
defined in subsection (a)(1), embraces the man- 
ufacturing plant of an electric consumer and 
not the tract upon which it is located; conse- 
quently, public membership corporation had no 
right under subsection (b)(1) to provide electric 
service to a plant on the ground that it had 
served a residence and electric signs previously 
located on the tract. State ex rel. Utils. Comm’n 
v. Lumbee River Elec. Membership Corp., 275 
N.C. 250, 166 S.E.2d 663 (1969). 

Power to Transfer Discretionary. — Un- 
der subsection (d)(2), once the Utilities Com- 
mission has made appropriate findings which 
would justify a transfer, the power of the Com- 
mission to order a transfer is discretionary. 
Dennis v Duke Power Co., 114 N.C. App. 272, 
442 S.E.2d 104 (1994), modified, 341 N.C. 91, 
459 S.H.2d 707 (1995). 

Applied in State ex rel. Utils. Comm’n v. 
VEPCO, 310 N.C. 302, 311 S.E.2d 586 (1984). 

Cited in State ex rel. Utils. Comm’n v. Moun- 
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tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 


II. MUNICIPALITY. 


A municipality is not an “electric sup- 
plier,” as that term is used in this section. 
Domestic Elec. Serv., Inc. v. City of Rocky 
Mount, 285 N.C. 135, 203 S.E.2d 838 (1974); 
State ex rel. Utils. Comm’n v. VEPCO, 62 N.C. 
App. 262, 302 S.E.2d 642 (1983), rev’d on other 
grounds, 310 N.C. 302, 311 S.E.2d 586 (1984). 

Nor Is a Municipally Owned System. — 
Electric power companies and electric member- 
ship corporations are defined by statute as 
“electric suppliers”; municipally owned systems 
are not so defined. State ex rel. Utils. v. Wood- 
stock Elec. Membership Corp., 5 N.C. App. 663, 
169 S.E.2d 214 (1969), rev’d on other grounds, 
276 N.C. 108, 171 S.E.2d 406 (1970). 

Designation of Municipality as “Electri- 
cal Supplier” Is Legislative Function. — It 
is for the Legislature, and not the court, to 
define “electric supplier” further than presently 
set out in subdivision (a)(3) of this section, if it 
intends that municipalities be so designated. 
State ex rel. Utils. Comm’n v. VEPCO, 62 N.C. 
App. 262, 302 S.E.2d 642 (1983), rev’d on other 
grounds, 310 N.C. 302, 311 S.E.2d 586 (1984). 

Municipality Not Prohibited from Serv- 
ing Customers Outside City. — Since a city 
is neither a “public utility” nor an electric 
membership corporation and therefore is not an 
“electric supplier,” it is not prohibited from 
serving customers outside the city. Domestic 
Elec. Serv., Inc. v. City of Rocky Mount, 285 
N.C. 135, 203 8.E.2d 838 (1974). 

Authority for Furnishing Service Out- 
side Corporate Limits. — The 1965 Electric 
Act, appearing in G.S. 160A-331 through 160A- 
338 and this section, does not empower or 
authorize municipalities to operate electric sys- 
tems outside corporate limits, nor does it re- 
strict such service. Insofar as the General Stat- 
utes are concerned, the sole authority for, and 
the only restriction upon municipalities fur- 
nishing electric service outside corporate limits 
is found in G.S. 160A-312. Lumbee River Elec. 
Membership Corp. v. City of Fayetteville, 309 
N.C. 726, 309 S.E.2d 209 (1983); State ex rel 
Utils. Comm/’n vis VEPECO, 3100.N.C, 3020 ant 
S.E.2d 586 (1984). 

Concerns of Municipal Electrical Sys- 
tem and Utility Company or Cooperative 
Distinguished. — The primary purpose of a 
municipal electrical system is to serve custom- 
ers within the boundaries of the municipality, 
while a utility company or cooperative is chiefly 
concerned with customers outside the city lim- 
its. Domestic Elec. Serv., Inc. v. City of Rocky 
Mount, 20 N.C. App. 347, 201 S.E.2d 508 
(1967), aff'd on other grounds, 285 N.C. 135, 
203 8.E.2d 838 (1974). 
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Only Limit on City as Supplier of Elec- 
tric Service Is “Reasonable Limits” in G.S. 
160A-312. — Since a municipality is not an 
“electric supplier” as that term is used in this 
section its public works commission is not pro- 
hibited from supplying electric service to a 
customer outside city’s limits, so long as its 
extension of service is within “reasonable limi- 
tations,” as provided for in G.S. 160A-312. 
South River Elec. Membership Corp. v. City of 
Fayetteville, 113 N.C. App. 401, 438 S.E.2d 464, 
cert. denied, 336 N.C. 74, 445 S.E.2d 38 (1994). 

For case holding extension of city’s elec- 
tric system across its city limits beyond its 
authority, see Domestic Elec. Serv., Inc. v. City 
of Rocky Mount, 285 N.C. 135, 203 S.E.2d 838 
(1974), 


Ill. RIGHTS AND RESTRICTIONS. 


Rights Conferred on Electric Suppliers 
by Subsection (b). — Subsection (b) of this 
section confers upon each electric supplier in 
the State the right, in territories outside of 
municipalities, to serve all “premises” being 
served by it on April 20, 1965, and the right to 
serve “premises” initially requiring service af- 
ter that date, located within 300 feet of a line of 
such supplier and not in a territory assigned by 
the Utilities Commission to a different supplier 
pursuant to subsection (c) of this section. State 
ex rel. Utils. Comm’n v. Woodstock Elec. Mem- 
bership Corp., 276 N.C. 108, 171 S.E.2d 406 
(1970). 

Any “premises” in territories lying outside of 
a municipality and more than 300 feet from the 
line of any electric supplier can be served, prior 
to an assignment of such territory by the Util- 
ities Commission, by any electric supplier cho- 
sen by the user, and service of such premises by 
any other supplier is prohibited. State ex rel 
Utils. Comm’n v. Woodstock Elec. Membership 
Corp., 276 N.C. 108, 171 S.E.2d 406 (1970). 

The language of subsection (b)(5) is 
clear and unambiguous and presents no 
problem of construction. State ex rel. Utils. 
Comm’n vy. Lumbee River Elec. Membership 
Corp., 3 N.C. App. 318, 164 S.E.2d 895 (1968), 
aff’d, 275 N.C. 250, 166 S.E.2d 663 (1969). 

One seeking electric service should not be 
denied the right to choose between vendors 
unless compelled by some cogent reason. State 
ex rel. Utils. Comm’n v. Lumbee River Elec. 
Membership Corp., 275 N.C. 250, 166 S.EK.2d 
663 (1969). 

Right of Electric Supplier Chosen Under 
Subsection (b) to Deny Service. — Conclu- 
sion of the Utilities Commission that a con- 
sumer has the unrestricted choice of an electric 
supplier under subsection (b) of this section is 
subject to the right of the chosen electric sup- 
plier to deny the service unless required other- 
wise by the utilities Commission. State ex rel 
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Utils. Comm’n v. Union Elec. Membership 
Corp., 3 N.C. App. 309, 164 S.E.2d 889 (1968). 

Validity of Requiring Certificate of Con- 
venience and Necessity for Extension of 
Facilities. — The police power of the State is 
broad enough to include a statute providing 
that a public utility company, desiring to serve 
a new area, must obtain from the Utilities 
Commission a certificate that public conve- 
nience and necessity requires the proposed ex- 
tension of its distribution facilities. State ex rel. 
Utils. Comm'n v. Lumbee River Elec. Member- 
ship Corp, 2/5 N.Cy "250, 16675 .1:20 663 
CL9G9)): 

Choice of Electric Supplier. — Utility 
department had a statutory right under this 
section to choose its electric supplier where the 
buildings and structures of the utility depart- 
ment facility were located on one tract or con- 
tiguous tracts of land and thus constituted one 
premises under subdivision (a)(1). Crescent 
Elec. Membership Corp. v. Duke Power Co., 126 
N.C. App. 344, 485 S.E.2d 312 (1997), cert. 
denied, 346 N.C. 545, 488 S.E.2d 798 (1997). 


IV. ASSIGNMENT. 


Construction. — Where provisions of this 
section relating to assignment of electric ser- 
vice territory in rural areas are clear and un- 
derstandable on their face, the Supreme Court 
is not required to construe this statute in con- 
nection with other provisions of this Chapter 
relating to powers of the Utilities Commission 
to regulate public utilities. State ex rel. Utils. 
Comm’n v. Lumbee River Elec. Membership 
Corp., 275 N.C. 250, 166 8.E.2d 663 (1969). 

Subsection (c) contemplates the assign- 
ment of a territory to a single supplier for 
all classes of users of electric power, nothing 
else appearing. However, the statutory direc- 
tion that the Commission assign service areas 
“by adequately defined boundaries” does not 
compel the conclusions that the intent of the 
legislature was to require the Commission to 
choose between (1) jeopardizing the industrial 
development of a geographic area by assigning 
it exclusively to an electric membership cooper- 
ative, or (2) boxing the cooperative into the 
narrow strips bordering its existing lines by 
assigning the territory outside those strips to 
an investor-owned utility for all types of electric 
service. State ex rel. Utils. Comm’n v. Wood- 
stock Elec. Membership Corp., 276 N.C. 108, 
171 S.E.2d 406 (1970). 

But One Area May Be Assigned Jointly 
to Two Electric Suppliers. — The Utilities 
Commission did not exceed its authority under 
this section in assigning the same areas jointly 
to two electric suppliers, subject to consumers 
reasonable choice of supplier, since under ap- 
propriate circumstances and appropriate find- 
ings by the Commission, public convenience 
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and necessity may require such an assignment. 
State ex rel. Utils. Comm’n v. Woodstock Elec. 
Membership Corp., 5 N.C. App. 6638, 169 S.E.2d 
214 (1969), rev'd on other grounds, 276 N.C. 
108, 171 S.E.2d 406 (1970). 

Under appropriate circumstances and appro- 
priate findings by the Commission, public con- 
venience and necessity may determine that 
some areas be assigned to two or more electric 
suppliers with later determination of the cir- 
cumstances under which a particular electric 
supplier may properly extend service to a par- 
ticular consumer. State ex rel. Utils. Comm’n v. 
Woodstock Elec. Membership Corp., 5 N.C. 
App. 663, 169 S.E.2d 214 (1969), rev'd on other 
grounds, 276 N.C. 108, 171 S.E.2d 406 (1970). 

The Commission did not exceed its statutory 
authority in making an assignment of an area 
jointly to two electric suppliers. State ex rel. 
Utils. Comm’n v. Edgecombe-Martin County 
Elec. Membership Corp., 5 N.C. App. 680, 169 
S.E.2d 225 (1969). 

Division May Be Made on Basis of Users’ 
Demand Level. — It is within the statutory 
authority of the Commission, when the public 
convenience and necessity so requires, to as- 
sign a territory to one supplier of electricity for 
service below a specified level of demand and to 
another supplier for service above that level of 
demand. State ex rel. Utils. Comm’n v. Wood- 
stock Elec. Membership Corp., 276 N.C. 108, 
171 S.E.2d 406 (1970). 

Reassignment to Serve User Whose De- 
mand Is Above Division Line. — Subsection 
(c) of this section authorizes the Commission, 
having determined, upon sufficient and compe- 
tent evidence, that the public convenience and 
necessity would best be promoted by dividing 
the geographic area into two service areas on 
the basis of the users’ demand levels, to permit, 
on the basis of public convenience and neces- 
sity, an electric membership cooperative, to 
which the area of the smaller demands has 
been assigned, to serve a user whose demand is 
above the division line, if that user desires to 
become a member of the cooperative and thus 
to use its service. State ex rel. Utils. Comm’n v. 
Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 

Considerations in Assigning Areas to 
Electric Suppliers. — Subsection (c) of this 
section declares the purpose for which the au- 
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thority to assign “areas” is conferred upon the 
Commission. That purpose is “to avoid unnec- 
essary duplication of electric facilities.” To ac- 
complish this objective, the statute directs the 
Commission to make assignments “in accor- 
dance with public convenience and necessity.” 
In determining whether an assignment is in 
accord with “public convenience and necessity,” 
the Commission is directed to consider the 
“adequacy and dependability of the service of 
electric suppliers.” It is also directed to consider 
“other things.” State ex rel. Utils. Comm’n v. 
Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 

In assigning rural service areas to electric 
suppliers pursuant to this section, the Utilities 
Commission may consider, in addition to devel- 
opment of natural resources and employment 
opportunities, (1) the past history of service to 
residential, agricultural, and small commercial 
users in adjacent territories, (2) the capital 
required for supplying electric power to large 
users in the territory and the past experience of 
a supplier in serving such users, and (3) the 
demonstrated preference of a substantial class 
of potential users for one supplier over another. 
State ex rel. Utils. Comm'n v. Woodstock Elec. 
Membership Corp., 276 N.C. 108, 171 S.E.2d 
406 (1970). 

The attraction of industry to a sparsely set- 
tled rural territory, which will develop its nat- 
ural resources and provide opportunity of em- 
ployment to its residents, is one of the “other 
things” to be considered by the Commission in 
determining what assignment of territory to 
electrical suppliers will be in accord with public 
convenience and necessity. State ex rel. Utils. 
Comm’n v. Woodstock Elec. Membership Corp., 
276 N.C. 108, 171 S.E.2d 406 (1970). 

Right to Serve Not Exclusive. — While an 
electric supplier has the right to serve all pre- 
mises in its assigned area, the mere grant of a 
right to serve is not the grant of an exclusive 
right to do so. Domestic Elec. Serv., Inc. v. City 
of Rocky Mount, 285 N.C. 135, 203 S.E.2d 838 
(1974). 

The assignment of an area to an electric 
supplier by the Utilities Commission does not 
automatically preclude a city from extending 
its service lines into the area. Domestic Elec. 
Serv., Inc. v. City of Rocky Mount, 285 N.C. 135, 
203 S.E.2d 838 (1974). 


§ 62-110.3. Bond required for water and sewer companies. 


(a) No franchise may be granted to any water or sewer utility company until 
the applicant furnishes a bond, secured with sufficient surety as approved by 
the Commission, in an amount not less than ten thousand dollars ($10,000). 
The bond shall be conditioned upon providing adequate and sufficient service 
within all the applicant’s service areas, including those for which franchises 
have previously been granted, shall be payable to the Commission, and shall be 
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in a form acceptable to the Commission. In setting the amount of a bond, the 
Commission shall consider and make appropriate findings as to the following: 
(1) Whether the applicant holds other water or sewer franchises in this 
State, and if so its record of operation, 
(2) The number of customers the applicant now serves and proposes to 
serve, 
(3) The likelihood of future expansion needs of the service, 
(4) If the applicant is acquiring an existing company, the age, condition, 
and type of the equipment, and 
(5) Any other relevant factors, including the design of the system. 
Any interest earned on a bond shall be payable to the water or sewer company 
that posted the bond. 

(b) Notwithstanding the provisions of G.S. 62-110(a) and subsection (a) of 
this section, no water or sewer utility shall extend service into territory 
contiguous to that already occupied without first having advised the Commis- 
sion of such proposed extension. Upon notification, the Commission shall 
require the utility to furnish an appropriate bond, taking into consideration 
both the original service area and the proposed extension. This subsection 
shall apply to all service areas of water and sewer utilities without regard to 
the date of the issuance of the franchise. 

(c) The utility, the Public Staff, the Attorney General, and any other party 
may, at any time after the amount of a bond is set, apply to the Commission to 
raise or lower the amount based on changed circumstances. 

(d) The appointment of an emergency operator, either by the superior court 
in accordance with G.S. 62-118(b) or by the Commission with the consent of the 
owner or operator, operates to forfeit the bond required by this section. The 
court or Commission, as appropriate, shall determine the amount of money 
needed to alleviate the emergency and shall order that amount of the bond to 
be paid to the Commission as trustee for the water or sewer system. 

(e) If the person who operated the system before the emergency was 
declared desires to resume operation of the system upon a finding that the 
emergency no longer exists, the Commission shall require him to post a new 
bond, the amount of which may be different from the previous bond. (1987, c. 
A000. 2: 1995, c, 28, s.1.) 


§ 62-110.4. Alternative operator services. 


The Commission shall not issue a certificate of public convenience and 
necessity pursuant to G.S. 62-110(b) to any interexchange carrier which the 
Commission has determined to have the characteristics of an alternative 
operator service unless the Commission shall have determined that class of 
interexchange carriers to be in the public interest and shall have promulgated 
rules to protect the public interest and to require, at a minimum, that any such 
interexchange carrier assure appropriate disclosure to end-users of its identity, 
services, rates, charges, and fees. In order to effectuate notice to end-users, the 
Commission may, notwithstanding any other provision of law, require that any 
person owning or operating a facility for the use of the travelling or transient 
public which has contracted with such an interexchange carrier prominently 
display an end-user notice provided for in the Commission’s rules. (1989, c. 
366, s. 1.) 


§ 62-110.5. Commission may exempt certain nonprofit and 
consumer-owned water or sewer utilities. 


The Commission may exempt any water or sewer utilities owned by 
nonprofit membership or consumer-owned corporations from regulation under 
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this Chapter, subject to those conditions the Commission deems appropriate, 
if: 

(1) The members or consumer-owners of the corporation elect the govern- 
ing board of the corporation pursuant to the corporation’s articles of 
incorporation and bylaws; and 

(2) The Commission finds that the organization and the quality of service 
of the utility are adequate to protect the public interest to the extent 
that additional regulation is not required by the public convenience 
and necessity. (1997-437, s. 2.) 


§ 62-111. Transfers of franchises; mergers, consolidations 
and combinations of public utilities. 


(a) No franchise now existing or hereafter issued under the provisions of 
this Chapter other than a franchise for motor carriers of passengers shall be 
sold, assigned, pledged or transferred, nor shall control thereof be changed 
through stock transfer or otherwise, or any rights thereunder leased, nor shall 
any merger or combination affecting any public utility be made through 
acquisition of control by stock purchase or otherwise, except after application 
to and written approval by the Commission, which approval shall be given if 
justified by the public convenience and necessity. Provided, that the above 
provisions shall not apply to regular trading in listed securities on recognized 
markets. 

(b) No certificates issued under the provisions of this Chapter for motor 
carriers of passengers shall be sold, assigned, pledged, transferred, or control 
changed through stock transfer or otherwise, or any rights thereunder leased, 
nor shall any merger or combination affecting any motor carrier of passengers 
be made through acquisition of control by stock purchases or otherwise, except 
after application to and written approval by the Commission as in this section 
provided, provided that the above provisions shall not apply to regular trading 
in listing securities on recognized markets. The applicant shall give not less 
than 10 days’ written notice of such application by registered mail or by 
certified mail to all connecting and competing carriers. When the Commission 
is of the opinion that the transaction is consistent with the purposes of this 
Chapter the Commission may, in the exercise of its discretion, grant its 
approval, provided, however, that when such transaction will result in a 
substantial change in the service and operations of any motor carrier of 
passengers party to the transaction, or will substantially affect the operations 
and services of any other motor carrier, the Commission shall not grant its 
approval except upon notice and hearing as required in G.S. 62-262.1 for bus 
companies upon an application for an original certificate. In all cases arising 
under the subsection it shall be the duty of the Commission to require the 
successor carrier to satisfy the Commission that the operating debts and 
obligations of the seller, assignor, pledgor, lessor or transferor, including taxes 
due the State of North Carolina or any political subdivision thereof are paid or 
the payment thereof is adequately secured. The Commission may attach to its 
approval of any transaction arising under the section such other conditions as 
ee Tapes may determine are necessary to effectuate the purposes of this 

rticle. 

(c) No sale of a franchise for a motor carrier of household goods shall be 
approved by the Commission until the seller shall have filed with the 
Commission a statement under oath of all debts and claims against the seller, 
of which such seller has any knowledge or notice, (i) for gross receipts, use or 
privilege taxes due or to become due the State, as provided in the Revenue Act, 
(11) for wages due employees of the seller, other than salaries of officers and in 
the case of motor carriers, (iii) for unremitted C.O.D. collections due shippers, 


228 


§62-111 ART. 6. THE UTILITY FRANCHISE §62-111 


(iv) for loss of or damage to goods transported, or received for transportation, 
(v) for overcharges on property transported, and, (vi) for interline accounts due 
other carriers, together with a bond, if required by the Commission, payable to 
the State, executed by a surety company authorized to do business in the State, 
in an amount double the aggregate of all such debts and claims conditioned 
upon the payment of the same within the amount of such bond as the amounts 
and validity of such debts and claims are established by agreement of the 
parties, or by judgment. This subsection shall not be applicable to sales by 
personal representatives of deceased or incompetent persons, receivers or 
trustees in bankruptcy under court order. 

(d) No person shall obtain a franchise for the purpose of transferring the 
same to another, and an offer of such transfer within one year after the same 
was obtained shall be prima facie evidence that such certificate was obtained 
for the purpose of sale. 

(e) The Commission shall approve applications for transfer of motor carrier 
franchises made under this section upon finding that said sale, assignment, 
pledge, transfer, change of control, lease, merger, or combination is in the 
public interest, will not adversely affect the service to the public under said 
franchise, will not unlawfully affect the service to the public by other public 
utilities, that the person acquiring said franchise or control thereof is fit, 
willing and able to perform such service to the public under said franchise, and 
that service under said franchise has been continuously offered to the public up 
to the time of filing said application or in lieu thereof that any suspension of 
service exceeding 30 days has been approved by the Commission as provided in 
G.S. 62-112(b)(5). Provided, however, the Commission shall approve, without 
imposing conditions or limitations, applications for the transfer of a bus 
company franchise made under this section upon finding that the person 
acquiring the franchise or control of the franchise is fit, willing and able to 
perform services to the public under that franchise. (1947, c. 1008, s. 22; 1949, 
Peto oe 21950 Cr 1140s 371957, c. 1152.5. 10; 1961) c. 472, ss. 6;°7; 1963, 
mee see 07 Ce 12021985, ¢..676;ss.110, 11 1995,c. 523. s.'2:) 


CASE NOTES 


Showing of Public Need Not Required. met. If the Commission finds that the franchise 


— The showing of public need which G.S. 
62-262(e)(1) requires of an application for a new 
authority is not applicable in a transfer pro- 
ceeding under this section and was not written 
into it by subsection (a) of this section. State ex 
rel. Utils. Comm'n v. Associated Petro. Carri- 
ers, 7 N.C. App. 408, 173 S.E.2d 25 (1970). 

Subsection (e) of this section does not indi- 
cate a policy change toward protecting existing 
certificate holders from lawful competition. 
Moreover, like the test of “public convenience 
and necessity” in subsection (a), the require- 
ment that the Commission find the transfer “in 
the public interest” does not write into the 
transfer approval procedure the new certificate 
test of public need required by G.S. 62- 
262(e)(1). State ex rel. Utils. Comm’n v. Associ- 
ated Petro. Carriers, 7 N.C. App. 408, 173 
S.E.2d 25 (1970). 

Where the issue of dormancy under G:S. 
62-112(c) has been raised, if the Commission 
finds that the franchise is not dormant, it must 
then determine if the criteria required by this 
section for approval of the transfer have been 


is dormant under G.S. 62-112(c), the applica- 
tion for transfer must be denied, because ap- 
proval would in effect constitute the granting of 
a new franchise without satisfying the new 
authority test and other requirements of G.S. 
62-262(e). State ex rel. Utils. Comm'n v. Estes 
Express Lines, 33 N.C. App. 174, 234 S.E.2d 
624 (1977). 

Test for “Public Convenience and Neces- 
sity”. — The requirement of “public conve- 
nience and necessity” referred to in subsection 
(a) of this section is satisfied by a showing that 
the authority has been and is being actively 
applied in satisfaction of the public need which 
was shown to exist when the authority was 
originally acquired. State ex rel. Utils. Comm'n 
v. Associated Petro. Carriers, 7 N.C. App. 408, 
173:8.E.2d 25 (1970): 

The criteria “if justified by the public conve- 
nience and necessity” in subsection (a) of this 
section has been interpreted as a statutory 
basis for the test of dormancy. Where the au- 
thority has been abandoned or “dormant,” the 
Commission has denied applications for trans- 
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fer because approval would in effect be the 
eranting of a new authority without satisfying 
the new authority test of public need set out in 
G.S. 62-262(e). Where the authority has been 
actively operated, the applicants for sale and 
transfer of motor freight carrier rights are 
under no burden to show through shipper wit- 
nesses that a demand and need exist. The 
rationale is that public convenience and neces- 
sity was shown to exist when the authority was 
granted or acquired, and the rebuttable pre- 
sumption of law is that it continues. State ex 
rel. Utils. Comm’n v. Associated Petro. Carri- 
ers, 7 N.C. App. 408, 173 S.E.2d 25 (1970). 

Public Convenience and Necessity for 
Proposed Transfers of Water and Sewer 
Franchises. — When the commission is ad- 
judging public convenience and necessity in the 
context of proposed transfers of water and 
sewer franchises under subsection (a) of this 
section, it must inquire into all aspects of 
anticipated service and rates occasioned and 
engendered by the proposed transfer, and then 
determine whether the transfer will serve the 
public convenience and necessity. State ex rel. 
Utils. Comm’n v. Village of Pinehurst, 99 N.C. 
App. 224, 393 S.B.2d 111 (1990), aff’d, 331 N.C. 
278, 415 S.E.2d 199 (1992). 

Utility commission did not err in approving 
acquisition of utility’s certificate of public con- 
venience and necessity, denying inclusion of 
acquired utility’s purchase price in the base 
rate, and reducing connection fees. In re Peti- 
tom of (Utilise inesal4 (uN GarApp. 12, oD) 
S.E.2d 333, 2001 N.C. App. LEXIS 1141 (2001). 

State Policy Favors Transfers of Ac- 
tively Operated Motor Freight Carrier 
Certificates. — The policy of the State, as 
declared in the Public Utilities Act of 1963, 
clearly favors transfers of actively operated 
motor freight carrier certificates without un- 
reasonable restraint. State ex rel. Utils. 
Comm'n v. Associated Petro. Carriers, 7 N.C. 
App. 408, 173 S.E.2d 25 (1970); State ex rel. 
Utils. Comm'n v. Estes Express Lines, 33 N.C. 
App. 99, 234 S.E.2d 628 (1977). 

Transfer to a More Competitive Carrier 
Not Prohibited. — The possibility that a 
transfer of authority to a more competitive 
carrier will adversely affect existing carriers 
does not make such a transfer contrary to the 
public interest as a matter of law. State ex rel. 
Utils. Comm’n v. Associated Petro. Carriers, 7 
N.C, App. 408, 173.S.E.2d 25 (1970); State ex 
rel. Utils. Comm’n v. Estes Express Lines, 33 
N.C, App. 99, 234 S.E.2d 628 (1977). 

Requirement of subsection (e) of this section 
that the Commission find that the proposed 
transfer “will not adversely affect the service to 
the public under said franchise” is satisfied by a 
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determination that the proposed transferee of 
the franchise is capable of rendering service 
equal to that of the proposed transferor, and 
does not prohibit approval where transfer of the 
franchise to a more competitive hauler would 
have an adverse effect on existing carriers. 
State ex rel. Utils. Comm’n v. Associated Petro. 
Carriers, 7 N.C. App. 408, 173 S.E.2d 25 (1970). 

Bond as Condition Precedent to Com- 
mission’s Approval. — This section requires 
as a condition precedent to the Commission’s 
approval of the sale of a motor carrier’s fran- 
chise a bond from the seller conditioned for the 
payment of (1) taxes, (2) wages due employees 
of the seller, (3) unremitted C.O.D. collections 
due seller, (4) “for loss or damage of goods 
transported or received for transportation,” (5) 
overcharge on property transported, and (6) for 
interline accounts to other carriers. American 
Nat] Fire Ins. Co. v. Gibbs, 260 N.C. 681, 133 
S.E.2d 669 (1963), decided under this section as 
it stood prior to the 1963 amendment. 

Question of Whether Purchaser of Water 
or Sewer Franchise Can Provide Better 
Service. — The question of whether another 
potential purchaser of a water or sewer fran- 
chise can provide better service is plainly rele- 
vant under the broad public convenience and 
necessity test of subsection (a) of this section. 
But such a showing would not of itself be 
dispositive of the issue of whether approval 
should be granted. When weighing the broad 
aspects and implications of public convenience 
and necessity, the Commission is cloaked with 
wide discretion and is not required to reject an 
application for transfer merely because another 
potential purchaser produces evidence that it 
might be able to do a better job. State ex rel. 
Utils. Comm’n v. Village of Pinehurst, 99 N.C. 
App. 224, 393 S.E.2d 111 (1990), aff’d, 331 N.C. 
218,415 S20 199) 992): 

Transfers of Utility Franchises Cannot 
Be Made Contingent upon Commission 
Approval. — Lawful transfers of ownership 
and control of utility franchises cannot be made 
contingent upon or subject to commission ap- 
proval; however, in emergency situations, the 
Commission can issue temporary or interim 
orders giving conditional or temporary ap- 
proval of operational control. State ex rel. Utils. 
Comm'n v. Village of Pinehurst, 99 N.C. App. 
224,393 5.120 111 (1990), aff 'dw33) NeCa2 7s. 
415 S.E.2d 199 (1992). 

This section does not permit the completion 
of transfers contingent upon or subject to Com- 
mission approval; the legislature, by the unam- 
biguous terms of the statute, clearly intended 
to prohibit de facto transfers of franchises be- 
fore the Commission has had the opportunity to 
pass upon the merits of the transfer under the 
public convenience and necessity test. State ex 
rel. Utils. Comm’n v. Village of Pinehurst, 99 
N.C. App. 224, 393 S.E.2d 111 (1990), aff'd, 331 
N.C. 278, 415 S.E.2d 199 (1992). 
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Certificate Holder Not Released from 
Liability for Nonperformance of Duties. — 
This section does not confer upon the Utilities 
Commission the power to release the holder of a 
certificate of convenience and necessity from 
liability for the nonperformance of public duties 
incident to the certificate, and the Commission 
possesses no such power in the absence of a 
delegation thereof by the legislature. Hough- 
Wyle Co. v. Lucas, 236 N.C. 90, 72 S.E.2d 11 
(1952). 

A lease of intrastate motor vehicle common 
carrier operating rights, approved by the Util- 
ities Commission, does not release lessor, the 
holder of the certificate of convenience and 
necessity, from liability for nonperformance of 
franchise duties or torts incident to operation, 
and a shipper may hold lessor liable for lessee’s 
failure to make prompt remittance of C.O.D. 
collections as required by G.S. 62-273. Hough- 
Wylie Co. v. Lucas, 236 N.C. 90, 72 S.E.2d 11 
(1952). 

Duty of Transferee to Render Services 
Called for. — Approval by the Commission of 
the transfer of a carrier’s certificate of author- 
ity implies a duty on the part of the transferee 
to render the service called for in the certificate, 
which it must perform in a substantial manner. 
State ex rel. Utils. Comm’n v. Colter, 259 N.C. 
269, 130 S.E.2d 385 (1963). 

Right to Combine Purchased Route Au- 
thority and Original Route Authority of 
Purchasing Carrier. — Where an irregular 
carrier acquired the certificate of another irreg- 
ular carrier with the authority of the Utilities 
Commission, the purchasing carrier had the 
legal right to combine or “tack” the irregular 
route authority purchased by it and its original 
irregular route authority, as there were no 
conditions or restrictions imposed by statute or 
any rule or regulation of the Commission in 
effect at the time of the purchase. State ex rel. 
Utils. Comm’n v. Forbes Transf. Co., 259 N.C. 
688, 131 S.E.2d 452 (1963). 

“Fit, Willing, and Able” Condition of Ap- 
proval Is Relevant Under Subsection (a). 
— The “fit, willing, and able” condition of ap- 
proval set forth in subsection (e) pertaining to 
transfers of motor carrier franchises is also a 
relevant question under the separate public 
convenience and necessity test of subsection 
(a). State ex rel. Utils. Comm’n v. Village of 
Pinehurst, 99 N.C. App. 224, 393 S.E.2d 111 
(ego) alt d, 331° N:C. 278, 415 'S.H.2d° 199 
(1992), 

Findings Held to Obviate Application of 
Subsection (d). — In a proceeding to obtain 


ART. 6. THE UTILITY FRANCHISE 


§62-111 


approval of the Utilities Commission for the 
transfer of all the capital stock of a franchise 
carrier from one holding corporation to another, 
findings of the Commission, supported by sub- 
stantial evidence, to the effect that the fran- 
chise carrier did not in fact obtain its franchise 
for the purpose of transferring it to another 
obviated the application of subsection (d) of this 
section. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 269 N.C. 717, 153 S.E.2d 461 (1967). 

Subsection (e) Operates as Separate 
Test. — The plain language of subsection (e) of 
this section unambiguously indicates the intent 
of the legislature for that section to operate as a 
separate and distinct test, applying only to 
transfers of motor carrier franchises; that the 
broader public convenience and necessity test 
necessarily subsumes under it some of the 
same elements does not alter this fact. State ex 
rel. Utils. Comm’n vy. Village of Pinehurst, 99 
N.C. App. 224, 393 8.E.2d 111 (1990), aff’d, 331 
N.C. 278, 415 S.E.2d 199 (1992). 

Subsection (e) is inapplicable to trans- 
fer approval proceedings involving water 
and sewer franchises. State ex rel. Utils. 
Comm’n v. Village of Pinehurst, 99 N.C. App. 
224,393 9.1.20 111 (1990), aff'd, 331 N.C. 278, 
415 S.E.2d 199 (1992). 

Findings Held to Support Conclusion 
That Transfer of Stock Was Justified. — In 
a proceeding to obtain approval of the Utilities 
Commission for the transfer of all the capital 
stock of a franchise carrier from one holding 
corporation to another, findings, supported by 
evidence, that the franchise carrier was con- 
ducting active operations under the franchise 
and that its ability to render service to the 
public within the limits of its franchise rights 
would not be adversely affected by the proposed 
transfer of its stock supported conclusion that 
the proposed sale of its stock was justified by 
the public convenience and necessity within the 
meaning of this section. State ex rel. Utils. 
Commn v. Carolina Coach Co.,"269°N'C: 717. 
153 S.E.2d 461 (1967). 

Contract to Pay Claims Under Section 
as Surety Contract. — That portion of a 
contract under which a company obligates itself 
to pay any shipper or consignee claims for 
which the assured would be liable by the pro- 
vision of this section, with stipulation that the 
assured should reimburse the company for any 
such payment, is a surety contract. American 
Nat'l Fire Ins. Co. v. Gibbs, 260 N.C. 681, 133 
S.E.2d 669 (1963). 

Applied in State ex rel. Utils. Comm’n v. 
United Tank Lines, 34 N.C. App. 5438, 239 
Sear 26610197 1): 
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§ 62-112. Effective date, suspension and revocation of 
franchises; dormant motor carrier franchises. 


(a) Franchises shall be effective from the date issued unless otherwise 
specified therein, and shall remain in effect until terminated under the terms 
thereof, or until suspended or revoked as herein provided. 

(b) Any franchise may be suspended or revoked, in whole or in part, in the 
discretion of the Commission, upon application of the holder thereof; or, after 
notice and hearing, may be suspended or revoked, in whole or in part, upon 
complaint, or upon the Commission’s own initiative, for wilful failure to comply 
with any provision of this Chapter, or with any lawful order, rule, or regulation 
of the Commission promulgated thereunder, or with any term, condition or 
limitation of such franchise; provided, however, that any such franchise may be 
suspended by the Commission upon notice to the holder or lessee thereof 
without a hearing for any one or more of the following causes: 

(1) For failure to provide and keep in force at all times security, bond, 
insurance or self-insurance for the protection of the public as required 
in G.S. 62-268 of this Chapter. 

(2) For failure to file and keep on file with the Commission applicable 
tariffs or schedules of rates as required in this Chapter. 

(3) For failure to pay any gross receipts, use or privilege taxes due the 
State of North Carolina within 30 days after demand in writing from 
the agency of the State authorized by law to collect the same; 
provided, that this subdivision shall not apply to instances in which 
there is a bona fide controversy as to tax liability. 

(4) For failure for a period of 60 days after execution to pay any final 
judgment rendered by a court of competent jurisdiction against any 
holder or lessee of a franchise for any debt or claim specified in G.S. 
62-111(b) and (c). 

(5) For failure to begin operations as authorized by the Commission 
within the time specified by order of the Commission, or for suspen- 
sion of authorized operations for a period of 30 days without the 
written consent of the Commission, save in the case of involuntary 
failure or suspension brought about by compulsion upon the franchise 
holder or lessee. 

(c) The failure of a common carrier of passengers or household goods by 
motor vehicles to perform any transportation for compensation under the 
authority of its certificate for a period of 30 consecutive days shall be prima 
facie evidence that said franchise is dormant and the public convenience and 
necessity is no longer served by such common carrier certificate. Upon finding 
after notice and hearing that no such service has been performed for a period 
of 30 days the Commission is authorized to find that the franchise is dormant 
and to cancel the certificate of such common carrier. The Commission in its 
discretion may give consideration in such finding to other factors affecting the 
performance of such service, including seasonal requirements of the passen- 
gers or commodities authorized to be transported, the efforts of the carrier to 
make its services known to the public, the equipment and other facilities 
maintained by the carrier for performance of such service, and the means by 
which such carrier holds itself out to perform such service. A proceeding may 
be brought under this section by the Commission on its own motion or upon the 
complaint of any shipper or any other carrier. The franchise of a motor carrier 
may be canceled under the provisions of this section in any proceeding to sell 
or transfer or otherwise change control of said franchise brought under the 
provisions of G.S. 62-111, upon finding of dormancy as provided in this section. 
Any motor carrier who has obtained authority to suspend operations under the 
provisions of G.S. 62-112(b)(5) and the rules of the Utilities Commission issued 


232 


§62-113 ART. 6. THE UTILITY FRANCHISE §62-113 


thereunder shall not be subject to cancellation of its franchise under this 
section during the time such suspension of operations is authorized. In 
determining whether such carrier has made reasonable efforts to perform 
service under said franchise the Commission may in its discretion give 
consideration to disabilities of the carrier including death of the owner and 
physical disabilities. 

(d) This section shall be applicable to bus companies. (1947, c. 1008, s. 23: 
149 cell 32s. 2151963, c. 1165, si 1; 1967, ¢. 1201; 1985, c.676, 8. 12; 1995, 


c. 523, s. 3.) 


Legal Periodicals. — For survey of 1977 
law on common carriers, see 56 N.C.L. Rev. 853 
(1978). 


CASE NOTES 


Evidence Justifying a Finding of Dor- 
mancy. — Under subsection (c) the failure to 
perform any transportation for compensation 
under the authority of the franchise for a period 
of 30 days is prima facie evidence that the 
franchise is dormant. Such evidence is suffi- 
cient to justify but not to compel a finding that 
the franchise is dormant. State ex rel. Utils. 
Comm'n v. Estes Express Lines, 33 N.C. App. 
174, 234 $.E.2d 624 (1977). 

Upon a prima facie showing of dor- 
mancy under subsection (c) the Commis- 
sion in its discretion may then consider 
other factors affecting the performance of 
such services, the subsection listing factors 
which may be considered. If the Commission in 
its discretion considers other factors, it may 
find that the evidence relating to one or more of 
these factors rebuts the prima facie evidence of 
dormancy and that the franchise is not dor- 
mant. And if the evidence relating to one or 
more of these factors, as found by the Commis- 
sion, 1s competent, material and substantial, 
the finding will not be disturbed on appeal 
under G.S. 62-94(b)(5). State ex rel. Utils. 
Comm'n v. Estes Express Lines, 33 N.C. App. 
174, 234 S.E.2d 624 (1977). 

Evidence Sufficient to Rebut Dormancy 
Case. — Evidence that transferor continuously 
advertised its services, that it was ready, will- 
ing and able to haul both exempt and nonex- 
empt commodities under its franchise, and that 
it charged published tariff rates in hauling both 
exempt and nonexempt commodities, was com- 
petent, material and substantial, and was suf- 
ficient to rebut the prima facie evidence of 


dormancy and to support the consideration by 
the Commission of one or more of the “other 
factors” listed in subsection (c). State ex rel. 
Utils. Comm’n v. Estes Express Lines, 33 N.C. 
App. 174, 234 S.E.2d 624 (1977). 

Effect on Transfer of Dormancy Finding. 
— Where the issue of dormancy under subsec- 
tion (c) has been raised, if the Commission finds 
that the franchise is not dormant, it must then 
determine if the criteria required by G.S. 62- 
111 for approval of the transfer have been met. 
If the Commission finds that the franchise is 
dormant under subsection (c), the application 
for transfer must be denied, because approval 
would in effect constitute the granting of a new 
franchise without satisfying the new authority 
test and other requirements of G.S. 62-262(e). 
State ex rel. Utils. Comm’n v. Estes Express 
Lines, 33 N.C. App. 174, 234 S.E.2d 624 (1977). 

When the irregular route operating au- 
thority portion of applicant’s franchise 
certificate was suspended, any service pro- 
vided under this part of the certificate natu- 
rally was suspended, so that the Commission 
did not err in concluding that the portion of the 
franchise certificate providing for irregular 
route authority was suspended. State ex rel. 
Utils. Comm’n v. Estes Express Lines, 33 N.C. 
App. 99, 234 S.E.2d 628 (1977). 

Applied in Jones v. State Farm Mut. Auto. 
Ins. Co., 270 N.C, 454, 155 S.i2d 118 (1967); 
State ex rel. Utils. Comm’n v. United Tank 
Lines, 34 N.C. App. 543, 239 S.E.2d 266 (1977). 

Cited in State ex rel. Utils. Comm’n v. Asso- 
ciated Petro. Carriers, 7 N.C. App. 408, 173 
Si 2d: 25401970); 


§ 62-113. Terms and conditions of franchises. 


(a) Each franchise shall specify the service to be rendered and the routes 
over which, the fixed termini, if any, between which, and the intermediate and 
off-route points, if any, at which, and in case of operations not over specified 
routes or between fixed termini, the territory within which, a motor carrier or 
other public utility is authorized to operate: and there shall, at the time of 
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issuance and from time to time thereafter, be attached to the privileges 
granted by the franchise such reasonable terms, conditions, and limitations as 
the public convenience and necessity may from time to time require, including 
terms, conditions, and limitations as to the extension of the route or routes of 
a carrier, and such terms and conditions as are necessary to carry out, with 
respect to the operations of a carrier or other public utility, the requirements 
established by the Commission under this Chapter; provided, however, that no 
terms, conditions, or limitations shall restrict the right of a motor carrier of 
household goods only to add to its equipment and facilities over the routes, 
between the termini, or within the territory specified in the franchises, as the 
development of the business and the demands of the public shall require. This 
subsection shall not be applicable to bus companies or their franchises. 

(b) Each bus company franchise shall specify the fixed routes over which, 
and the fixed termini, if any, between which the bus company may operate. A 
franchise for bus companies engaged in charter operations may provide for 
fixed routes or statewide operating authority. (1947, c. 1008, s. 12; 1949, c. 
113 24s e11- 1963. se. 11653 sal 1L9OS55ic. G1 Gis elo lOO Deca oZo ices) 


CASE NOTES 


The Commission need not approve or 
reject an application as submitted. It may 
attach to the certificate granted such reason- 
able terms, conditions and limitations as the 
public convenience and necessity may require. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 43, 132 S.E.2d 249 (1963). 

Obligations Inherent in Acceptance of 
Certificate. — Inherent in the acceptance of a 


privileges evidenced thereby is the correlative 
obligation to serve the shipping public faith- 
fully, in accordance with reasonable rules and 
regulations prescribed by the Utilities Commis- 
sion and in conformity with the requirements of 
the statute prescribing duties to be performed 
by the carrier for the protection of the shipping 
public. Hough-Wylie Co. v. Lucas, 236 N.C. 90, 
12. SA dahil 952): 


certificate and the exercise of the rights and 


§ 62-114: Repealed by Session Laws 1995, c. 523, s. 5. 


§ 62-115. Issuance of partnership franchises. 


No franchise shall be issued under this Article to two or more persons until 
such persons have executed a partnership agreement, filed a copy of said 
agreement with the Commission, and indicated to the Commission, in writing, 
that they have complied with Article 14 of Chapter 66 relating to doing 
business under an assumed name. (1947, c. 1008, s. 14; 1949, c. 1132, s. 14; 
T9GIS ChAT 2s 1 90n eC all Go aces) 


§ 62-116. Issuance of temporary or emergency authority. 


(a) Upon the filing of an application in good faith for a franchise, the 
Commission may in its discretion, after notice by regular mail to all persons 
holding franchises authorizing similar services within the same territory and 
upon a finding that no other adequate existing service is available, pending its 
final decision on the application, issue to the applicant appropriate temporary 
authority to operate under such just and reasonable conditions and limitations 
as the Commission deems necessary or desirable to impose in the public 
interest; provided, however, that pending such final decision on the applica- 
tion, the applicant shall comply with all the provisions of this Chapter, and 
with the lawful orders, rules and regulations of the Commission promulgated 
thereunder, applicable to holders of franchises, and upon failure of an 
applicant so to do, after reasonable notice from the Commission requiring 
compliance therewith in the particulars set out in the notice, and after hearing, 
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the application may be dismissed by the Commission without further proceed- 
ings, and temporary authority issued to such applicant may be revoked. The 
authority granted under this section shall not create any presumption nor be 
considered in the action on the permanent authority application. 

(b) Upon its own initiative, or upon written request by any customer or by 
any representative of a local or State government agency, and after issuance of 
notice to the owner and operator and after hearing in accordance with GS. 
1A-1, Rule 65(b), the Commission may grant emergency operating authority to 
any person to furnish water or sewer utility service to meet an emergency to 
the extent necessary to relieve the emergency; provided, that the Commission 
shall find from such request, or from its own knowledge, that a real emergency 
exists and that the relief authorized is immediate, pressing and necessary in 
the public interest, and that the person so authorized has the necessary ability 
and is willing to perform the prescribed emergency service. Upon termination 
of the emergency, the emergency operating authority so granted shall expire 
upon order of the Commission. An emergency is defined herein as the 
imminent danger of losing adequate water or sewer utility service or the actual 
loss thereof. (1947, c. 1008, s. 10; 1949, c. 1132, s. 9; 1963, c. 1165, s. 1; 1973, 
c. 1108.) 


§ 62-117. Same or similar names prohibited. 


No public utility holding or operating under a franchise issued under this 
Chapter shall adopt or use a name used by any other public utility, or any 
name so similar to a name of another public utility as to mislead or confuse the 
public, and the Commission may, upon complaint, or upon its own initiative, in 
any such case require the public utility to discontinue the use of such name, 
preference being given to the public utility first adopting and using such name. 
Woe 00S) Ss. 1a; 1949) ¢, 1132) s, 15; 1963; c. 1165, s. 1) 


§ 62-118. Abandonment and reduction of service. 


(a) Upon finding that public convenience and necessity are no longer served, 
or that there is no reasonable probability of a public utility realizing sufficient 
revenue from a service to meet its expenses, the Commission shall have power, 
after petition and notice, to authorize by order any public utility to abandon or 
reduce such service. Upon request from any party having an interest in said 
utility service, the Commission shall hold a public hearing on such petition, 
and may on its own motion hold a public hearing on such petition. Provided, 
however, that abandonment or reduction of service of motor carriers shall not 
be subject to this section, but shall be authorized only under the provisions of 
G.S. 62-262(k) and G.S. 62-262.2. 

(b) If any person or corporation furnishing water or sewer utility service 
under this Chapter shall abandon such service without the prior consent of the 
Commission, and the Commission subsequently finds that such abandonment 
of service causes an emergency to exist, the Commission may, unless the owner 
or operator of the affected system consents, apply in accordance with G.S. 1A-1, 
Rule 65, to a superior court judge who has jurisdiction pursuant to G.S. 
7A-47.1 or 7A-48 in the district or set of districts as defined in G.S. 7A-41.1 in 
which the person or corporation so operates, for an order restricting the lands, 
facilities and rights-of-way used in furnishing said water or sewer utility 
service to continued use in furnishing said service during the period of the 
emergency. An emergency is defined herein as the imminent danger of losing 
adequate water or sewer utility service or the actual loss thereof. The court 
shall have jurisdiction to restrict the lands, facilities, and rights-of-way to 
continued use in furnishing said water or sewer utility service by appropriate 
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order restraining their being placed to other use, or restraining their being 
prevented from continued use in furnishing said water or sewer utility service, 
by any person, corporation, or their representatives. The court may, in its 
discretion, appoint an emergency operator to assure the continued operation of 
such water or sewer utility service. The court shall have jurisdiction to require 
that reasonable compensation be paid to the owner, operator or other party 
entitled thereto for the use of any lands, facilities, and rights-of-way which are 
so restricted to continued use for furnishing water or sewer utility service 
during the period of the emergency, and it may require the emergency operator 
of said lands, facilities, and rights-of-way to post bond in an amount required 
by the court. In no event shall such compensation, for each month awarded, 
exceed the net average monthly income of the utility for the 12-month period 
immediately preceding the order restricting use. 

(c) Whenever the Commission, upon complaint or investigation upon its own 
motion, finds that the facilities being used to furnish water or sewer utility 
service are inadequate to such an extent that an emergency (as defined in G.S. 
62-118(b) above) exists, and further finds that there is no reasonable proba- 
bility of the owner or operator of such utility obtaining the capital necessary to 
improve or replace the facilities from sources other than the customers, the 
Commission shall have the power, after notice and hearing, to authorize by 
order that such service be abandoned or reduced to those customers who are 
unwilling or unable to advance their fair share of the capital necessary for such 
improvements. The amount of capital to be advanced by each customer shall be 
subject to approval by the Commission, and shall be advanced under such 
conditions as will enable each customer to retain a proprietary interest in the 
system to the extent of the capital so advanced. The remedy prescribed in this 
subsection is in addition to other remedies prescribed by law. (19383, c. 307, s. 
32: 1965, c. liGo.s. | 1971, Cooo2as, 19738 c. 13051985, -C. 0 1 Ogcnmcem er 
(Reg. Sess., 1988), c. 1037, s. 938; 1989 (Reg. Sess., 1990), c. 1024, s. 15.) 


CASE NOTES 


Paramount Right of State to Regulate 
Public Utilities. — The power of a municipal- 
ity to grant franchises to public utilities for the 
use of its streets and to provide service to its 
citizens must yield to the paramount right of 
the State to regulate public utilities through 
the Utilities Commission, even when they are 
operated within the corporate boundaries of a 
municipality. Duke Power Co. v. City of High 
Point, 22,.N.C, Apps 91,5205 $..2d) 774, cert; 
denied, 285 N.C. 661, 207 S.E.2d 752 (1974). 

Utility Owes Duty of Continuous Opera- 
tion. — While a public utility retains its fran- 
chise, it owes to the State and the public the 
duty of continuous operation. State ex rel. 
Utils. Comm’n v. Haywood Elec. Membership 
Corp., 260 N.C. 59, 131 S.E.2d 865 (1963). 

Consent of Customer or Commission 
Necessary Before Abandonment of Ser- 
vice. — A power company may not abandon 
service to any customer, subject to the custom- 
er’s paying his bill, without the consent of the 
customer or authorization of the Utilities Com- 
mission. Duke Power Co. v. City of High Point, 
22°N.C. App. 91, 205 S.E.2d 774, cert. denied, 
23890 Nie 661, 2075, H 20752 UL9T4AN 

Customer Entitled to Restoration of Ser- 


vice Absent Contrary Order. — Where a 
power company discontinued its service for 
nonpayment of charges, the customer, upon 
payment of the charges, was entitled to resto- 
ration of the service where the company did not 
obtain an order from the Commission. Sweet- 
heart Lake, Inc. v. Carolina Power & Light Co., 
2IIN Ca 269 1895S hess CLS 7: 

Discretionary Power of Commission to 
Authorize Discontinuance. — The General 
Assembly intended that the Utilities Commis- 
sion exercise the power conferred upon it to 
authorize a discontinuance of an established 
service in large measure according to its judg- 
ment and discretion. State ex rel. Utils. 
Comm’n v. Southern Ry., 254 N.C. 73, 118 
S.E.2d 21 (1961). 

The power of the Commission to authorize an 
abandonment of service is, in large measure, 
discretionary. State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff’d, 318 N.C. 686, 351 S.E.2d 
289 (1987), 

The Commission’s power to require a 
utility to continue a service is not unlim- 
ited. To require a utility, particularly a small 
operation, to continue an unprofitable opera- 
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tion would violate constitutional guarantees 
against the taking of property without just 
compensation. State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff'd, 318 N.C. 686, 351 S.E.2d 
289 (1987). 

Propriety of Order Requiring Contin- 
ued Operation. — An order of the Commis- 
sion, based upon proper findings and conclu- 
sions, requiring appellant to continue operation 
of her utilities would not violate constitutional 
prohibitions against involuntary servitude. Ap- 
pellant voluntarily put her land and equipment 
to a public use and collected compensation for 
the services which she provided, and having 
done so, the Commission may require that she 
continue to use it in the service to which she 
voluntarily dedicated it so long as she is justly 
compensated for such service. State ex rel. 
Utils. Comm’n v. Mackie, 79 N.C. App. 19, 338 
S.E.2d 888 (1986), modified and aff’d, 318 N.C. 
686, 351 S.E.2d 289 (1987). 

Showing Required for Abandonment. — 
When a public utility seeks to abandon service, 
it must establish that the public no longer 
needs the service which it was created to ren- 
der, or that there is no reasonable probability of 
its being able to realize sufficient revenue by 
the rendition of such service to meet its ex- 
penses. State ex rel. Utils. Comm’n v. Haywood 
Elec. Membership Corp., 260 N.C. 59, 131 
S.E.2d 865 (1963). 

Where a utility seeks authorization to aban- 
don service, the ultimate issue for resolution is 
whether the operation of the system can pro- 
duce sufficient revenues to meet the expenses of 
operation. To resolve this issue, there must be 
findings of fact as to the reasonable expenses of 
operation and the revenues which the system 
may be reasonably expected to produce. State 
ex rel. Utils. Comm'n v. Mackie, 79 N.C. App. 
19, 338 S.E.2d 888 (1986), modified and aff'd, 
318 N.C. 686, 351 S.E.2d 289 (1987). 

The burden is on the utility seeking 
authorization to abandon service to estab- 
lish that there is no reasonable probability of 
its being able to realize sufficient revenue by 
the rendition of such service to meet its ex- 
penses. State ex rel. Utils. Comm’n v. Mackie, 
79 N.C. App. 19, 338 S.E.2d 888 (1986), modi- 
fied and aff’d, 318 N.C. 686, 351 S.E.2d 289 
(1987). 

The doctrine of convenience and neces- 
sity is a relative or elastic theory rather 
than an abstract or absolute rule. The facts in 
each case must be separately considered, and 
from those facts it must be determined whether 
or not public convenience and necessity require 
a given service to be performed or dispensed 
with. The convenience and necessity required 
are those of the public and not of an individual 
or individuals. State ex rel. Utils. Comm’n v. 
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southern» Ryie 254 N.C. 73, 418) S.8.2d 21 
(1961). 

Waste of a utility’s manpower or other 
resources, with no substantial resulting 
benefit to the public, is not in the public 
interest and is not required. State ex rel. Utils. 
Comm’n v. Atlantic C.L.R.R., 268 N.C. 242, 150 
S.E.2d 386 (1966). 

A railroad may not be denied the right to 
curtail or abandon a service for which 
there is no substantial public need, even 
though, upon its entire business, the company 
is earning a fair rate of return. State ex rel. 
Utils. Comm’n v. Atlantic C.L.R.R., 268 N.C. 
242, 150 S.E.2d 386 (1966). 

Though prosperous, a railroad or other utility 
company may not be denied the right to effect 
economies in its operation, so as to increase its 
earnings, unless it may reasonably be found, 
upon the evidence before the Commission, that 
the public convenience and necessity requires 
the continuation of the service in question. An 
occasional inconvenience to a shipper, which is 
trivial in comparison with the saving to the 
railroad from the elimination of the service, 
will not suffice to show such public convenience 
and necessity. State ex rel. Utils. Comm’n v. 
Atlantic C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 
(1966). 

But It May Be Required to Retain Sta- 
tion Required by Public Convenience and 
Necessity. — A railroad may be required to 
keep a station open, with an agent in atten- 
dance, if the public convenience and necessity 
requires such service, even though this can be 
done only at a loss to the railroad, provided 
such loss is not so great as to be unreasonable 
in comparison with the public’s benefit from the 
service. State ex rel. Utils. Comm’n v. Atlantic 
C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 (1966). 

And It May Not Substantially Reduce 
Hours Station Is Open Without Commis- 
sion’s Order. — A liberal construction of G.S. 
62-2, 62-32, 62-131 and 62-247 and this section, 
so as to effectuate the policy of the State as 
therein declared, compels the conclusion that 
when a railroad corporation has established 
and maintained a freight depot or passenger 
station pursuant to the order of the Commis- 
sion, or has established and maintained for a 
year or more such depot or station on its own 
initiative, it may not, without first obtaining an 
order from the Commission authorizing it to do 
so, substantially reduce the number of hours 
per day during which such station shall be kept 
open and attended by an agent of the railroad 
for the service of the public. State ex rel. Utils. 
Comm’n v. Atlantic C.L.R.R., 268 N.C. 242, 150 
S.E.2d 386 (1966). 

But Commission May Not Withhold Ap- 
proval of Reduction Unreasonably. — 
When a railroad company applies for an order 
authorizing it to substantially reduce the num- 
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ber of hours per day during which a depot or 
station shall be kept open and attended by an 
agent, the Commission may not withhold its 
approval unreasonably and arbitrarily. It may 
deny such permission only after a hearing and 
only if it finds and concludes, upon competent, 
material and substantial evidence, in view of 
the entire record, both that the public conve- 
nience and necessity requires the station or 
depot to be so kept open for a greater portion of 
the day, and that the railroad, by so doing, will 
not incur costs out of proportion to any benefit 
to the public. State ex rel. Utils. Comm’n v. 
Atlantic C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 
(1966). 

As to power of Commission under 
former G.S. 62-39 to require transporta- 
tion and transmission companies to main- 
tain facilities, see State ex rel. Utils. Comm’n 
We Atlantica G.U.Rikay2oonuN Cs GOD wO4uo.1),.20 
272 (1951); State ex rel. Utils. Comm’n v. At- 
lantic Galak Re e2oouNv Cae. OO moat 2denU2 
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(1952); State ex rel. Utils. Comm’n v. Atlantic 
C.L.R.R., 238 N.C. 701, 78 S.E.2d 780 (1953). 

Evidence Held to Show Convenience 
and Necessity. — Evidence before the Com- 
mission indicating that a number of the resi- 
dences served by applicant’s water and sewer 
systems were situated on quarter-acre lots, 
which were of insufficient size to support both a 
well and septic system, and that the occupants 
of these residences, who were currently among 
appellant’s customers, had no alternative 
means of water supply or sewage disposal other 
than the service provided by appellant, clearly 
supported the conclusion not only that appel- 
lant’s services constituted a convenience to that 
segment of the public who used them, but also 
that such services were necessary to the safety 
and health of the public. State ex rel. Utils. 
Comm’n v. Mackie, 79 N.C. App. 19, 338 S.E.2d 
888 (1986), modified and aff'd, 318 N.C. 686, 
351 S.E.2d 289 (1987). 


ARTICLE 6A. 


Radio Common Carriers. 


§§ 62-119 through 62-125: 
Ol. 


Repealed by Session Laws 1995, c. 523, s. 


§§ 62-126 through 62-129: 


Reserved for future codification purposes. 


ARTICLE 7. 
Rates of Public Utilities. 


§ 62-130. Commission to make rates for public utilities. 


(a) The Commission shall make, fix, establish or allow just and reasonable 
rates for all public utilities subject to its jurisdiction. A rate is made, fixed, 
established or allowed when it becomes effective pursuant to the provisions of 
this Chapter. 

(b) Repealed by Session Laws 1985, c. 676, s. 15. 

(c) The Commission may make, require or approve, after public hearing, for 
intrastate shipments what are known as milling-in-transit, processing-in- 
transit, or warehousing-in-transit rates on grain, lumber to be dressed, cotton, 
peanuts, tobacco, or such other commodities as the Commission may desig- 
nate. 

(d) The Commission shall from time to time as often as circumstances may 
require, change and revise or cause to be changed or revised any rates fixed by 
the Commission, or allowed to be charged by any public utility. 

(e) In all cases where the Commission requires or orders a public utility to 
refund moneys to its customers which were advanced by or overcollected from 
its customers, the Commission shall require or order the utility to add to said 
refund an amount of interest at such rate as the Commission may determine 
to be just and reasonable; provided, however, that such rate of interest 
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applicable to said refund shall not exceed ten percent (10%) per annum. (1899, 
c. 164, ss. 2, 7, 14; 1903, c. 683; Rev., ss. 1096, 1099, 1106; 1907, c. 469, s. 4; Ex. 
mess. 1908, c. 144, s. 1; 1913, c. 127, s. 2; 1917, ¢. 194; C.S., ss. 1066, 1071, 3489; 
Ex. Sess. 1920, c. 51, s. 1; 1925, c. 37; 1929, cc. 82, 91; 1933, c. 134, s. 8; 1941, 
c. 97; 1953, c. 170; 1963, c. 1165, s. 1; 1981, c. 461, s. 1; 1985, c. 676, s. 15(1).) 


Legal Periodicals. — For article on electric 
rates, see 12 N.C.L. Rev. 289 (1934). 


CASE NOTES 


Purpose of Regulation. — With public util- 
ities the State has undertaken to protect the 
public from the customary consequences of mo- 
nopoly, by making the rates and services of the 
certificate holder subject to regulation and con- 
trol by the Utilities Commission. In re Certifi- 
cate of Need for Aston Park Hosp., 282 N.C. 
542, 193 S.E.2d 729 (1973). 

An uncontrolled legal monopoly in an essen- 
tial service leads, normally and naturally, to 
poor service and exorbitant charges. To prevent 
such result, the legislature has conferred upon 
the Utilities Commission the power to police 
the operations of the utility company, so as to 
require it to render service of good quality at 
charges which are reasonable. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 

Article Not in Conflict with Chapter 75. 
— The provisions of this Article as to rate 
regulation are not in conflict with Chapter 75, 
Monopolies and Trusts. Bennett v. Southern 
Ry., 211 N.C. 474, 191 S.E. 240 (1937). 

The rates of public utilities under the juris- 
diction of the Utilities Commission are not 
subject to attack on the basis that they violate 
the antitrust laws. Challenges to rates are 
limited by the legal theories provided by the 
Public Utilities Act. State ex rel. Utils. Comm’n 
v. North Carolina Textile Mfrs. Ass’n, 313 N.C. 
215, 328 S.E.2d 264 (1985). 

Rate Making Within Police Power of 
State. — The authority conferred upon the 
Commission to establish reasonable and just 
rates for charges by a public service corporation 
for furnishing electrical power to its customers 
comes within the police powers of the State, 
and contracts previously made are subordinate 
to the public interest that such rates be reason- 
able and just, and afford the corporation sup- 
plying the service a safe return upon its invest- 
ments, having proper regard to the public 
interest that plants of this character should be 
properly run and maintained. State ex rel. 
Corp. Comm’n v. Cannon Mfg. Co., 185 N.C. 17, 
116 S.E. 178 (1923). 

The Commission is given general supervision 
over railways, street railways, and like compa- 
nies of the State, and is empowered to fix such 
notes, charges and tariffs as may be reasonable 


and just, having in view the value of the prop- 
erty, the cost of improvements and mainte- 
nance, the probable earning capacity under the 
proposed rates, the sums required to meet 
operating expenses, and other specific matters 
pertinent to such an inquiry; these are police 
powers, delegated to the Commission, and gov- 
ernmental so far as they extend. Southern Pub. 
Utils. Co. v. City of Charlotte, 179 N.C. 151, 101 
S.E. 619 (1919). 

Power to Establish Rates Delegated to 
Commission. — The General Assembly has 
delegated to the Commission, and not to the 
courts, the duty and power to establish rates for 
publies utilities: (State ex rel) N.G» Utils: 
Comm’n v. Westco Tel. Co., 266 N.C. 450, 146 
S.E.2d 487 (1966). 

This section, in general terms, directs the 
Commission to establish just and reasonable 
rates for all utilities. Southern Bell Tel. & Tel. 
Co. v. Clayton, 266 N.C. 687, 147 S.E.2d 195 
(1966). 

The Commission is given broad and general 
powers to make rates for freight and passenger 
service. Tilley v. Norfolk & W. Ry., 162 N.C. 37, 
17 S.E. 994 (1913). 

But authority of the Utilities Commis- 
sion to set different rates is not unbridled. 
There must be substantial differences in ser- 
vice or conditions to justify difference in rates. 
There must be no unreasonable discrimination 
between those receiving the same kind and 
degree of service. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976). 

Duty to Fix Just and Reasonable Rates. 
— When the Commission is called upon by 
either a corporation or those to whom the 
services are rendered under its franchise to 
exercise its rate fixing power and authority, it is 
its duty to fix and establish just and reasonable 
rates to be charged for such services. Corpora- 
tion Comm’n v. Henderson Water Co., 190 N.C. 
70, 128 S.E. 465 (1925). 

Classification Must Not Be Arbitrary. — 
The mere fact of classification in rate regulat- 
ing 1s not sufficient to relieve a statute from the 
reach of the equality clause of the Fourteenth 
Amendment, and in all cases it must appear, 
not merely that a classification has been made, 
but also that it is based upon some reasonable 
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ground, something which bears a just and 
proper relation to the attempted classification 
and is not a mere arbitrary selection. Gulf, C. & 
S.F. Ry. v. Ellis, 165 U.S. 150, 17S. Ct. 255, 41 
L. Ed. 666 (1897); Efland v. Southern Ry., 146 
N-C: 135;)59°S:.E. 355 (1907), 

Unreasonable Application of Same 
Rates May Be Discriminatory. — Where 
substantial differences in services or conditions 
exist, unreasonable application of the same 
rates may be discriminatory and thus im- 
proper. State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 424, 230 S.E.2d 647 (1976). 

The burden of showing the impropriety 
of rates established by the Commission lies 
with the party alleging such discrimination. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
N.C. 424, 230 S.E.2d 647 (1976). 

Rates Set by Commission Supersede 
Contrary Private Contract Provisions. — 
Rates for public utility service fixed by an order 
of the Commission, otherwise lawful, supersede 
contrary provisions in private contracts con- 
cerning rates for such service. State ex rel. 
Utils. Comm’n v. VEPCO, 285 N.C. 398, 206 
S.E.2d 283 (1974). 

The rates of transportation allowed carriers 
of freight are established by the Interstate 
Commerce Commission and the State Corpora- 
tion Commission (now the Utilities Commis- 
sion), and may not be affected by any agree- 
ment to the contrary between the carriers or 
their agents or employees and the shipper; 
notwithstanding any such agreement, the car- 
rier may demand and enforce the rates estab- 
lished by law. Southern Ry. v. Latham, 176 N.C. 
417, 97 S:K. 234 (1918). 

A public service railway corporation operat- 
ing in various localities may not by contract fix 
its passenger fares and thus prevent the Com- 
mission, under the authority conferred by stat- 
ute, from determining what rates are, under 
the circumstances, just and reasonable, for 
such would authorize such companies to dis- 
criminate, unlawfully, among its patrons. 
Southern Pub. Utils. Co. v. City of Charlotte, 
179 N.CretoL VOURS SiG 19 T9r9 xeCitvvor 
Winston-Salem v. Winston-Salem City Coach 
Lines, 245 N.C. 179, 95 S.E.2d 510 (1956). 

And Enforcement of Such Rates Does 
Not Impair Obligations of Contract. — The 
enforcement of an order of the Commission 
superseding rates set by contract does not con- 
stitute an impairment of the obligation of such 
contract, since contracts of public utilities, fix- 
ing rates for service, are subject to the police 
power of the State. State ex rel. Utils. Comm’n 
v. VEPCO, 285 N.C. 398, 206 S.E.2d 283 (1974). 

The consumer has no vested right in 
existing rates and the Commission may 
change the rates as circumstances dictate. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
N.C. 424, 230 S.E.2d 647 (1976). 
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The Commission has plenary authority 
to modify an application by a utility when 
its modification is based on competent evi- 
dence, findings and conclusions showing it to be 
just and reasonable. The Commission is not 
limited by the utility’s application in the entry 
of its final order based on evidence adduced at 
the hearings. State ex rel. Utils. Comm'n v. 
Edmisten, 291 N.C. 361, 230 S.E.2d 671 (1976). 

And to Correct Rate Schedules. — In the 
unlikely event that other costs of the utility 
should decline, the Commission, either on its 
own motion or that of another interested party, 
has plenary authority to intervene and make 
corrections in the utility’s rate schedules in- 
cluding, if circumstances should require it, the 
abrogation of the fuel clause. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

North Carolina rates may not be struc- 
tured by external system usage. Such action 
is outside the intended scope of the Commis- 
sion’s authority under G.S. 62-2. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 424, 230 
S.E.2d 647 (1976). 

Rates Must Be Fixed Prospectively. — 
The Utilities Commission exceeded its statu- 
tory authority in requiring a manufacturer to 
pay a surcharge for emergency natural gas 
used by the manufacturer prior to the date that 
the tariff including the surcharge became effec- 
tive, even though the supplier did not bill the 
manufacturer for such gas until after the tariff 
became effective. A rate is fixed or allowed 
when it becomes effective pursuant to subsec- 
tion (a) of this section, and rates must be fixed 
prospectively from their effective date. Section 
62-136(a) provides that the Commission shall 
determine rates to be thereafter observed and 
in force. The Commission may not fix rates 
retroactively so as to make them collectible for 
past services. State ex rel. Utils. Comm’n v. 
Farmers Chem. Ass’n, 42 N.C. App. 606, 257 
S.E.2d 439 (1979), cert. denied, 299 N.C. 124, 
261 S.E.2d 926 (1980). 

“Tariff” and “Rates” Synonymous. — The 
word “tariff,” used in connection with the rates 
of a common carrier, did not have any special 
legal significance that would differentiate it in 
effect from the word “rates,” used in former G.S. 
62-148 in connection with a contract carrier. 
State ex rel. Utils. Comm’n v. Fleming, 235 
N.C. 660, 71 S.E.2d 41 (1952). 

An annual “true up” of the curtailment 
tracking rate of a natural gas company 
was not a change in the general fixed rate, since 
the curtailment tracking rate merely creates an 
estimated rate based on projected gas availabil- 
ity. Therefore, the “true up” of the CTR is a 
correction of an estimated rate, and does not 
constitute retroactive general rate making. 
State ex rel. Utils. Comm’n v. CF Indus., Inc., 
299 N.C. 504, 263 S.E.2d 559 (1980). 
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Fuel adjustment clause formula used by 
power company qualified as a valid part of 
a rate or rate schedule within the meaning of 
this section. State ex rel. Utils. Comm’n vy. 
Edmisten, 26 N.C. App. 662, 217 S.E.2d 201 
o7oxsatt-d, 290 N:C. 361,230 S.E.2d. 671 
(1976). 

Testing Reasonableness of Affiliated 
Company Expenses. — The Commission has 
the authority and the right at all times to test 
the reasonableness of expenses paid to affili- 
ated companies (or allocated by them) and to 
cause the petitioning utility to offer affirmative 
evidence of their reasonableness or risk their 
disapproval. The Commission has the obliga- 
tion to test the reasonableness of such expenses 
whenever they are properly challenged. State 
ex rel. Utils. Comm’n y. Intervenor Residents, 
305 N.C. 62, 286 S.E.2d 770 (1982). 

The Commission must always determine 
that expenses paid to affiliated companies are 
reasonable, and the burden of persuasion on 
that issue always rests with the utility. The 
Commission, of course, has the right to test the 
reasonableness of such expenses. If there is an 
absence of data and information from which 
either the propriety of incurring the expense or 
the reasonableness of the cost can readily be 
determined, the Commission may require the 
utility to prove their propriety and reasonable- 
ness by affirmative evidence. State ex rel. Utils. 
Comm'n vy. Intervenor Residents, 305 N.C. 62, 
286 S.E.2d 770 (1982). 

Although it always has the authority to do so, 
in the absence of contradiction or challenge by 
affirmative evidence offered by any party to the 
proceeding, the Commission has no affirmative 
duty to make further inquiry or investigation 
into the reasonableness of charges or fees paid 
to affiliated companies. While affiliation calls 
for close scrutiny, affiliation alone does not 
impose an additional burden of proof or require 
the presentation of additional evidence of rea- 
sonableness. State ex rel. Utils. Comm’n vy. 
Intervenor Residents, 305 N.C. 62, 286 S.E.2d 
19741982), 

Reasonableness of affiliated company 
expenses may be tested on the basis of (1) 
the cost of the same services on the open 
market, (2) the cost similar utilities pay to their 
service companies, or (3) the reasonableness of 
the expenses incurred by the affiliated company 
in generating the service. State ex rel. Utils. 
Comm’n vy. Intervenor Residents, 305 N.C. 62, 
286 S.E.2d 770 (1982). 

Rates of Return Reasonable and Did Not 
Discriminate. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the approved 
rates of return were just and reasonable and 
did not unreasonably discriminate among the 
various classes of North Carolina Natural Gas 
Corporation customers and were supported by 
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substantial evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 323 N.C. 238, 372 S.E.2d 
692 (1988). 

Formula Not Unreasonably Discrimina- 
tory. — The North Carolina Utilities Commis- 
sion’s order contained findings sufficient to jus- 
tify its conclusion that the Industrial Sales 
Tracker Formula did not unreasonably discrim- 
inate between North Carolina Natural Gas 
Corporation’s customer classes and these find- 
ings were supported by substantial evidence in 
light of the whole record. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 
N.C. 238, 372 S.E.2d 692 (1988). 

Evidence Not Sufficient for Proceeding. 
— The Utilities Commission’s failure to initiate 
a ratemaking or complaint proceeding concern- 
ing a utility’s rate of return was not arbitrary 
and capricious where the Commission found 
that the rate exceeded that authorized in only 
three of the preceding 32 quarters. State ex rel. 
Utils. Comm’n v. Carolina Indus. Group For 
Fair Util. Rates, 130 N.C. App. 636, 503 S.E.2d 
697 (1998), cert. denied, 349 N.C. 377 (1998). 

Legitimate Justification to Maintain In- 
dustrial and City Rates of Returns. — The 
North Carolina Utilities Commission drew le- 
gitimate distinctions which justified its deci- 
sion to maintain industrial and city rates of 
return at a higher level than residential and 
commercial and small industrial rates. State ex 
rel. Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

Power to Ascertain Corporation in Con- 
trol. — The Commission has the incidental 
power (subject to the right of appeal) to ascer- 
tain what particular corporation is in the con- 
trol of or operates any telegraph line in this 
State, in order that it may exercise its authority 
to fix rates, as well as to know against whom to 
proceed for a violation of its regulations. State 
ex rel. R.R. Comm’rs v. Western Union Tel. Co., 
113 N.C. 213, 18 S.E. 389 (1893), appeal dis- 
missed, 17 S. Ct. 1002, 41 L. Ed..1187 (1897). 

Fees and Charges Made by Municipality 
for Sewerage Connections. — The Utilities 
Commission has no jurisdiction to fix or super- 
vise the fees and charges to be made by a 
municipality for connections with a city sewer- 
age system, either within or without its corpo- 
rate limits. Atlantic Constr. Co. v. City of Ra- 
leigh, 230 N.C. 365, 53 S.E.2d 165 (1949). 

The Commission has authority to fix city 
bus fares. State ex rel. Utils. Comm’n v. City of 
Greensboro, 244 N.C. 247, 93 S.E.2d 151 
(1956). See § 62-260. 

An intracity carrier, holding a certificate of 
exemption issued by the Commission and a 
franchise from the city or town in which it 
operates, is exempt from control of the Commis- 
sion except as to rates and controversies with 
respect to extensions and services. State ex rel. 
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N.C. Utils. Comm’n v. McKinnon, 254 N.C. 1, 
118 S.E.2d 134 (1961). 

When Fares of Street Railway May Be 
Raised. — A public service street railway com- 
pany, operating under a city charter and under 
a contract with the city restricting the passen- 
ger fare authorized to be charged its patrons, 
may be authorized by the Commission to raise 
charges to its passengers when, in the opinion 
of the Commission, such is necessary for it to 
properly maintain its system, allowing a rea- 
sonable profit, to meet the requirements of the 
public for adequate, safe, and convenient ser- 
vice. Southern Pub. Utils. Co. v. City of Char- 
lotte 1 79N Ceis TOPS Bacio a9L9): 

Joint Rate Between Lumber Railroad 
and Connecting Carrier. — When a lumber 
railroad is of standard gauge and of sufficient 
equipment and extensiveness to affect the in- 
terest of the public, the Commission may make 
a valid order establishing a joint rate of trans- 
portation in the same cars between it and a 
connecting common carrier by rail to points 
beyond the initial road. Corporation Comm’n ex 
rel. Raleigh Granite Co. v. Atlantic C.L.R.R., 
187 N.C. 424, 121 S.E. 767 (1924). 

Electric Power Rates Coextensive with 
State’s Jurisdiction. — When the Commis- 
sion has finally established, under the provi- 
sions of the statute, rates to be charged by a 
public service corporation for furnishing elec- 
trical power, the rates are coextensive with the 
State’s jurisdiction and territory, and conclu- 
sively bind all corporations, companies, or per- 
sons who are parties to the suit and have been 
afforded an opportunity to be heard. State ex 
rel. Corp. Comm’n v. Cannon Mfg. Co., 185 N.C. 
L7G S21 781923); 

Sale of Electricity Generated in Another 
State. — While the generation of electricity in 
another state, when transported to purchasers 
in this State, may be regarded as interstate 
commerce, its distribution and sale here is local 
to the State, permitting the Commission to 
establish a just and reasonable rate of charge in 
conformity with the statutory powers, there 
being no interfering act of Congress relating to 
the subject. State ex rel. Corp. Comm’n v. 
Cannon Mfg. Co., 185 N.C. 17, 116 S.E. 178 
(1923). 

Telephone Company Must Not Discrimi- 
nate. — A telephone company is subject to 
public regulation and reasonable control, and is 
required to afford its service at uniform and 
reasonable rates and without discrimination 
among its subscribers and patrons for like 
service under the same or substantially similar 
conditions. Clinton-Dunn Tel. Co. v. Carolina 
Tel. & Tel. Co., 159 N.C. 9, 74 S.E. 636 (1912). 
See also Godwin v. Telephone Co., 136 N.C. 258, 
48 S.E. 636 (1904); Walls v. Strickland, 174 
N.C. 298, 93 S.E. 857 (1917). 

Telegram Transmitted over Lines of An- 
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other Company. — Where a telegraph com- 
pany had a continuous line between two points 
in this State, the fact that, in transmitting a 
message, it sent the message over the lines of 
another company, did not excuse its violation of 
the rate prescribed by the Railroad Commis- 
sion (now Utilities Commission). Leavell v. 
Western Union Tel, Co., 116 N.C. 211,°217°S.E. 
391 (1895), appeal dismissed, 17 8. Ct. 1002, 41 
L. Ed. 1187 (1897). 

Telegraphic Messages Traversing An- 
other State. — Telegraphic messages trans- 
mitted by a company from and to points in this 
State, although traversing another state in the 
route, are subject to the tariff regulations of the 
Railroad Commission (now Utilities Commis- 
sion). State ex rel. R.R. Comm’rs v. Western 
Union ‘Tel. Co.,, 113 N.C. 2137 1655S Heeoos 
(1893), appeal dismissed, 17 S. Ct. 1002, 41 L. 
Ed. 1187 (1897). 

When the Utilities Commission found 
that natural gas corporation had received 
payments in lieu of what it would have re- 
ceived under a service contract and that the 
customers of the company were bearing the 
company’s contract costs, it was within the 
power of the Commission under G.S. 62-32(b) 
and subsections (a) and (d) of this section to 
take these payments into account in setting a 
reasonable rate. State ex rel. Utils. Comm’n v. 
North Carolina Natural Gas Corp., 76 N.C. 
App. 330, 332 S.E.2d 755, cert. denied, 314 N.C. 
675, 336 S.E.2d 405 (1985). 

Authority to Allow Use of Availability 
Charge in Rate Schedule for Recreational 
Subdivision. — The Utilities Commission has 
jurisdiction and authority to allow the use of an 
availability charge in a rate schedule for a 
recreational subdivision, should any be de- 
served. State ex rel. Utils. Comm’n v. Carolina 
Forest Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 
410 (1974). 

Landowners in a recreational subdivi- 
sion who pay availability charges are 
“consumers” or stand in a consumer-like rela- 
tionship to the utility providing water service. 
State ex rel. Utils. Comm’n v. Carolina Forest 
Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 

Mandamus to Remedy Discrimination. 
— Where a public service corporation has dis- 
criminated among its patrons in its charges for 
electricity, mandamus will lie to compel it to 
charge a uniform or undiscriminating rate, for 
the question does not require the courts to fix a 
rate or pass upon its reasonableness. North 
Carolina Pub. Serv. Co. v. Southern Power Co., 
179 N.C. 18, 101 S.E. 593 (1919), rehearing 
dismissed, 179 N.C. 330, 102 S.E. 625 (1920). 

Applied in State ex rel. Utils. Comm’n v. 
Conservation Council, 312 N.C. 59, 320 S.E.2d 
679 (1984); State ex rel. Util. Comm’n v. Caro- 
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lina Util. Customers Ass’n, 328 N.C. 37, 399 
S.E.2d 98 (1991). 

Cited in State ex rel. Utils. Comm’n v. North 
Carolina Consumers Council, Inc., 18 N.C. App. 
717, 198 S.E.2d 98 (1973); State ex rel. Utils. 
Comm'n vy. Southern Bell Tel. & Tel. Co., 289 
N.C. 286, 221 S.E.2d 322 (1976); State ex rel. 
N.C. Utils. Comm’n vy. Transylvania Util. Co., 
30 N.C. App. 336, 226 S.E.2d 824 (1976); State 
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ex rel. Utils. Comm’n v. Bird Oil Co., 47 N.C. 
App. 1, 266 S.E.2d 838 (1980); State ex rel. 
Utils. Comm’n vy. Intervenor Residents, 52 N.C. 
App. 222, 278 S.E.2d 761 (1981); State ex rel. 
Utils. Comm’n v. Duke Power Co., 305 N.C. ay 
287 S.E.2d 786 (1982); ALCOA vy. Utilities 
Comm’n, 713 F.2d 1024 (4th Cir. 1983); State ex 
rel. Utils. Comm’n v. Thornburg, 84 N.C. App. 
482, 353 S.E.2d 413 (1987). 


§ 62-131. Rates must be just and reasonable; service effi- 


cient. 


(a) Every rate made, demanded or received by any public utility, or by any 
two or more public utilities jointly, shall be just and reasonable. 

(b) Every public utility shall furnish adequate, efficient and reasonable 
Seracesi1933..c. 307,:ss, 2, 3; 1963, c. 1165; :$.1,) 


CASE NOTES 


Purpose of Chapter. — The clear purpose 
of this Chapter is to confer upon the Utilities 
Commission the power and the duty to compel 
a public utility company to render adequate 
service and to fix therefor reasonable rates 
pursuant to the procedure prescribed in G.S. 
62-133. State ex rel. Utils. Comm’n vy. Morgan, 
277 N.C. 255, 177 S.E.2d 405 (1970), aff’d on 
rehearing, 278 N.C. 235, 179 S.E.2d 419 (1971). 

The word “rate” used in the Public Utilities 
Act refers not only to the monetary amount 
which each customer must ultimately pay, but 
also to the published method or schedule by 
which that amount is figured. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 
S.E.2d 651 (1976). 

The term “public utility” in subsection 
(b) includes a railroad corporation. State 
ex rel. Utils. Comm’n v. Atlantic C.L.R.R., 268 
N.C. 242, 150 S.E.2d 386 (1966). 

Duty and Authority of Commission. — 
The statutes confer upon the Commission, not 
upon the Supreme Court, the duty and author- 
ity to determine adequacy of service and rea- 
sonable rates therefor. State ex rel. Utils. 
Comm'n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), aff'd or rehearing, 278 N.C. 235, 
179 S.E.2d 419 (1971). 

There is nothing in the applicable pro- 
visions of the Public Utilities Act which 
prohibits the use of a fossil fuel adjust- 
ment clause in the context of the factual 
circumstances which the utility and the Com- 
mission face in a given case. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 


651 (1976). 
Investor Risk and Rate of Return — 
Factors for Consideration. — The law per- 


mits the Commission to consider both size and 
management in assessing investor risk insofar 
as such risk may bear on an appropriate return 


on equity capital; a utility's small size may 
increase investor risk and justify a higher re- 
turn. State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 323 N.C. 
431, 374 S.E.2d 361 (1988). 

While efficient management should not jus- 
tify a higher common equity rate of return, it is 
appropriate for the Commission to consider 
good management as a factor which reduces 
investor risk and militates in favor of a lower 
return on equity capital. State ex rel. Utils. 
Comm'n v. Public Staff-North Carolina Utils. 
Comm’n, 323 N.C. 481, 374 S.E.2d 361 (1988). 

Formula Did Not Unreasonably Dis- 
criminate. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the Industrial 
Sales Tracker Formula did not unreasonably 
discriminate between North Carolina Natural 
Gas Corporation’s customer classes and these 
findings were supported by substantial evi- 
dence in light of the whole record. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

Rates of Return Reasonable and Not 
Discriminatory. — The North Carolina Utili- 
ties Commission’s order contained findings suf- 
ficient to justify its conclusion that the ap- 
proved rates of return were just and reasonable 
and did not unreasonably discriminate among 
the various classes of North Carolina Natural 
Gas Corporation customers and were supported 
by substantial evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 323 N.C. 238, 372 S.E.2d 
692 (1988). 

Legitimate Justification for Industrial 
and City Rates of Return. — The North 
Carolina Utilities Commission drew legitimate 
distinctions which justified its decision to main- 
tain industrial and city rates of return at a 
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higher level than residential and commercial 
and small industrial rates. State ex rel. Utils. 
Comm'n v. Carolina Util. Customers Ass’n, 323 
N.C. 238, 372 S.H.2d 692 (1988). 

Testing Reasonableness of Affiliated 
Company Expenses. — The Commission has 
the authority and the right at all times to test 
the reasonableness of expenses paid to affili- 
ated companies (or allocated by them) and to 
cause the petitioning utility to offer affirmative 
evidence of their reasonableness or risk their 
disapproval. The Commission has the obliga- 
tion to test the reasonablensss of such expenses 
whenever they are properly challenged. State 
ex rel. Utils. Comm’n v. Intervenor Residents, 
305 N:C, 62, 286 Sake 2de7 10 (1932): 

The Commission must always determine 
that expenses paid to affiliated companies are 
reasonable and the burden of persuasion on 
that issue always rests with the utility. The 
Commission, of course, has the right to test the 
reasonableness of such expenses. If there is an 
absence of data and information from which 
either the propriety of incurring the expense or 
the reasonableness of the cost can readily be 
determined, the Commission may require the 
utility to prove their propriety and reasonable- 
ness by affirmative evidence. State ex rel. Utils. 
Comm'n v. Intervenor Residents, 305 N.C. 62, 
ASG) ot 2de7 7041982)» 

Although it always has the authority to do so, 
in the absence of contradiction or challenge by 
affirmative evidence offered by any party to the 
proceeding, the Commission has no affirmative 
duty to make further inquiry or investigation 
into the reasonableness of charges or fees paid 
to affiliated companies. While affilation calls 
for close scrutiny, affiliation alone does not 
impose an additional burden of proof or require 
the presentation of additional evidence of rea- 
sonableness. State ex rel. Utils. Comm’n v. 
Intervenor Residents, 305 N.C. 62, 286 S.E.2d 
770 (1982). 

Reasonableness of affiliated company 
expenses may be tested on the basis of (1) 
the cost of the same services on the open 
market, (2) the cost similar utilities pay to their 
service companies, or (3) the reasonableness of 
the expenses incurred by the affiliated company 
in generating the service. State ex rel. Utils. 
Comm’n v. Intervenor Residents, 305 N.C. 62, 
286 S.E.2d 770 (1982). 

Duty of Utility to Render Adequate Ser- 
vice. — Having been granted a monopoly in its 
franchise area, the utility is under a duty to 
render reasonably adequate service. State ex 
rel. Utils. Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970), aff’d on rehearing, 278 N.C. 
235, 179 8.E.2d 419 (1971). 

Utility Must Accept Responsibility. — A 
public utility, which has been allowed to charge 
rates sufficient to enable it to maintain its 
properties, in addition to the earning of a fair 
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return thereon, and which nevertheless per- 
mits its properties to fall into such a poor state 
of maintenance as to impair the quality of its 
service, must accept the responsibility for its 
resulting inability to render adequate service to 
its patrons. State ex rel. Utils. Comm’n v. 
Morgan, '277 N.C. 255,177 S.E.2d°405°C1 970) 
aff'd on rehearing, 278 N.C. 235, 179 S.B.2d 
419 (1971). 

Quality of Service to Be Considered in 
Fixing Rates. — It was not the intent of the 
legislature to require the Commission to fix 
rates without any regard to the quality of the 
service rendered by the utility and thus to 
assure a “complacent monopoly” a fair return 
upon the fair value of its properties while it 
persists in rendering mediocre service and 
turns a deaf ear both to customer complaints 
and to Commission orders for improvement. On 
the contrary, the quality of the service rendered 
is, necessarily, a factor to be considered in fixing 
the “just and reasonable” rate therefor. State ex 
rel. Utils. Comm’n v. General Tel. Co., 285 N.C. 
671, 208 S.E.2d 681 (1974). 

Increase May Be Granted Notwithstand- 
ing Service Inadequacy. — It is not unlawful 
for the Commission, in the exercise of its dis- 
cretion, to grant an increase in rates, notwith- 
standing existing service inadequacy, as an 
appropriate step in the improvement of the 
service. State ex rel. Utils. Comm'n v. Public 
Staff, 317 N.C. 26, 343 S.E.2d 898 (1986). 

Findings Showing Effect of Inadequacy 
of Service on Decision Fixing Rates. — If 
the Commission found the quality of a utility’s 
service to fall short of the requirement in this 
section that it be adequate, efficient and rea- 
sonable, then the Commission should make 
specific findings showing the effect of any such 
inadequacy upon its decision under G.S. 62-133 
fixing rates which are fair both to the public 
utility and to the consumer. State ex rel. Utils. 
Comm’n v. General Tel. Co., 12 N.C. App. 598, 
184 S.E.2d 526 (1971), modified and aff’d, 281 
NRO Reail teRlic od e740 Ola lS iy) 

Deduction of Profit from Rate Increase 
Upheld. — Based on the evidence of utility’s 
inadequate service record, the Commission’s 
determination to penalize it by deleting its 
profit from rate increase was clearly proper. 
State ex rel. Utils. Comm’n v. Public Staff, 317 
N.C. 26, 343 S.E.2d 898 (1986). 

Applied in State ex rel. Util. Comm’n v. 
Carolina Util. Customers Ass’n, 328 N.C. 37, 
399 S.H.2d 98 (1991). 

Cited in State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976); 
State ex rel. Utils. Comm’n v. Intervenor Resi- 
dents, 52 N.C. App. 222, 278 S.E.2d 761 (1981); 
State ex rel. Utils. Comm’n v. Duke Power Co., 
305 N.C. 1, 287 S.E.2d 786 (1982). 
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§ 62-132. Rates established under this Chapter deemed 
just and reasonable; remedy for collection of 
unjust or unreasonable rates. 


The rates established under this Chapter by the Commission shall be 
deemed just and reasonable, and any rate charged by any public utility 
different from those so established shall be deemed unjust and unreasonable. 
Provided, however, that upon petition filed by any interested person, and a 
hearing thereon, if the Commission shall find the rates or charges collected to 
be other than the rates established by the Commission, and to be unjust, 
unreasonable, discriminatory or preferential, the Commission may enter an 
order awarding such petitioner and all other persons in the same class a sum 
equal to the difference between such unjust, unreasonable, discriminatory or 
preferential rates or charges and the rates or charges found by the Commission 
to be just and reasonable, nondiscriminatory and nonpreferential, to the extent 


that such rates or charges were collected within two years prior to the filing of 
such petition. (1913, c. 127, s. 3; C.S., s. 1067; 1929, cc. 241, B42 1903391 34. 


ee ho 0 1 1968. C1165. 8.1.) 


Legal Periodicals. — For survey of 1976 
case law dealing with administrative law, see 
55 N.C.L. Rev. 898 (1977). 


For survey of 1978 administrative law, see 57 
N.C.L. Rev. 831 (1979). 


CASE NOTES 


There is in this Article a clear statutory 
dichotomy between rates which are made, 
fixed or established by the Commission on the 
one hand and those which are simply permitted 
or allowed to go into effect at the instance of the 
utility on the other. Rates which are estab- 
lished by the Commission, that is after a full 
hearing, findings, conclusion and a formal or- 
der, “shall be deemed just and reasonable, and 
any rate charged by any public utility different 
from those so established shall be deemed un- 
just and unreasonable.” Rates which the Com- 
mission simply allows to go into effect by any of 
the methods described in G.S. 62-134 and 62- 
135 are subject to being challenged by inter- 
ested parties or the Commission itself and after 
a “hearing thereon, if the Commission shall 
find the rates or charges collected to be other 
than the rates established by the Commission, 
and to be unjust, unreasonable, discriminatory 
or preferential, the Commission may” order 
refund pursuant to the provisions of this sec- 
tion. State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 327, 230 S.E.2d 651 (1976). 

Rates Fixed by Commission Are Prima 
Facie Valid, Just and Reasonable. — The 
rates fixed by the Commission are not only 
prima facie evidence of their validity, but also 
prima facie evidence that they are just and 
reasonable. State ex rel. N.C. Utils. Comm’n v. 
Municipal Corps., 243 N.C. 193, 90 S.E.2d 519 
Bhp). 

Until Modified on Appeal or by Commis- 
sion. — Rates or charges fixed by an order of 


the Commission are to be considered just and 
reasonable unless and until they shall be 
changed or modified on appeal or by the further 
action of the Commission itself. In re Southern 
Pub: Utils] ‘Cog 179" NC 1b 101 S619 
(1919). See also State ex rel. N.C. Corp. 
Comm’n v. Seaboard Air Line Ry., 173 N.C. 413, 
921515071917): 

Rates Other Than Those Fixed Deemed 
Unjust. — The rates approved by the Commis- 
sion shall be deemed to be just and reasonable, 
and any different rate shall be deemed unjust 
and unreasonable. State ex rel. N.C. Utils. 
Comm'n v. Norfolk S. Ry., 249 N.C. 477, 106 
S.E.2d 681 (1959). 

The Commission is authorized by statute to 
fix just and reasonable rates or charges, and 
when they are so fixed, other or lower rates are 
to be deemed as unjust and unreasonable. State 
ex rel. Corp. Comm’n v. Cannon Mfg. Co., 185 
INCE GS (oo): 

“Established” rates, unlike “permitted” 
or “allowed” rates, are determined by the 
Commission after a full hearing, findings, con- 
clusions and a formal order. Blue Ridge Textile 
Printers, Inc. v. Public Serv. Co., 99 N.C. App. 
193, 392 S.E.2d 401 (1990). 

One claiming that rates or charges es- 
tablished by the Commission are unrea- 
sonable or excessive has the burden of 
proving his contention. Corporation Comm’n y. 
Henderson Water Co., 190 N.C. 70, 128 S.E. 
465 (1925); State ex rel. Utils. Comm’n v. Caro- 
lina Power & Light Co., 250 N.C. 421, 109 
S.E.2d 253 (1959). 
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The burden of showing the impropriety of 
rates established by the Commission lies with 
the party alleging such error. State ex rel. Utils. 
Comm’n v. North Carolina Textile Mfrs. Ass’n, 
59 N.C. App. 240, 296 S.E.2d 487 (1982), rev’d 
on other grounds, 309 N.C. 238, 306 S.E.2d 113 
(1983). 

Appropriate Claims for Relief May Exist 
Under G.S. 62-139 and 62-140. — An appro- 
priate claim for relief where the disputed rates 
are “established” by the Commission may exist 
under G.S. 62-140 which prohibits unreason- 
able discrimination by public utilities, or under 
G.S. 62-139 which prohibits a utility from re- 
ceiving more compensation for services than 
the amount prescribed by the Commission. 
Blue Ridge Textile Printers, Inc. v. Public Serv. 
Co., 99 N.C. App. 193, 392 S.H.2d 401 (1990). 

Arefund pursuant to this section may be 
ordered even absent a utility’s agreement 
to provide one. State ex rel. Utils. Comm'n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 

Attorney General Not Prejudiced Where 
Refund Could Be Sought. — The Attorney 
General was not prejudiced by the action of the 
Commission in allowing an exploration track- 
ing rate increase to go into effect without a 
hearing since a refund could be sought under 
this section. State ex rel. Utils. Comm’n vy. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 

Notice of Possible Liability for Refund. 
— Where a corporation was held to be a public 
utility and made a party to a general rate case 
this was adequate notice that it might be held 
liable for a refund. State ex rel. Utils. Comm’n 
v. Nantahala Power & Light Co., 65 N.C. App. 
198, 309 S.E.2d 473 (1983), aff’d, 313 N.C. 614, 
332 S.E.2d 397 (1985), rev’d on other grounds, 
476 U.S. 953, 106.8. Ct. 2349, 90 L. Ed, 2d 943 
(1986). 

Where Utilities Commission after due 
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notice and hearing established, rates for 
intrastate shipments of pulpwood which it 
found to be just and reasonable, and thereafter 
upon petition of defendant and other carriers 
for reconsideration, the rate so established was 
ordered “to remain in full force and effect,” 
these rates so established would be deemed the 
only just and reasonable rates for this commod- 
ity over defendant’s lines, rendering it unlawful 
for defendant to charge a greater amount. State 
ex rel. N.C. Utils. Comm’n v. Atlantic C.L.R.R., 
224 N.C. 283, 29 S.E.2d 912 (1944). 

In a proceeding to recover excessive 
freight charges collected because of an 
error in the tariff distance table filed with 
the Utilities Commission, the charges being in 
conformity with the tariff schedule for a greater 
distance than the correct distance between the 
termini, evidence offered by the carriers as to 
whether the higher rate was fair and reason- 
able for the shorter distance was properly ex- 
cluded, since the carriers should not be permit- 
ted to change the rate by reason of a mistake in 
their tariff distance table, and petitioners were 
entitled to recover that part of the excess 
charged which was not barred by the limitation 
contained in the statute. State ex rel. N.C. 
Utils. Comm’n v. Norfolk S. Ry., 249 N.C. 477, 
106 S.E.2d 681 (1959). 

Applied in State ex rel. Utils. Comm'n vy. 
State, 250 N.C. 410, 109 S.E.2d 368 (1959); 
State ex rel. Utils. Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972); State ex 
rel. Utils. Comm’n v. Conservation Council, 312 
N.C. 59, 320 S.E.2d 679 (1984); Eaton Corp. v. 
Public Serv. Co., 99 N.C. App. 174, 392 $.H.2d 
404 (1990). 

Cited in State ex rel. Utils. Comm’n v. Nello 
L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 
(1966); State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C, 424°°230'8:5.2d 647 (1976). 


(a) In fixing the rates for any public utility subject to the provisions of this 
Chapter, other than bus companies, motor carriers and certain water and 
sewer utilities, the Commission shall fix such rates as shall be fair both to the 


public utilities and to the consumer. 


(b) In fixing such rates, the Commission shall: 

(1) Ascertain the reasonable original cost of the public utility’s property 
used and useful, or to be used and useful within a reasonable time 
after the test period, in providing the service rendered to the public 
within the State, less that portion of the cost which has been 
consumed by previous use recovered by depreciation expense plus the 
reasonable original cost of investment in plant under construction 
(construction work in progress). In ascertaining the cost of the public 
utility’s property, construction work in progress as of the effective date 
of this subsection shall be excluded until such plant comes into service 
but reasonable and prudent expenditures for construction work in 
progress after the effective date of this subsection may be included, to 
the extent the Commission considers such inclusion in the public 
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interest and necessary to the financial stability of the utility in 
question, subject to the provisions of subparagraph (b)(4a) of this 
section. 

(la) Apply the rate of return established under subdivision (4) of this 
subsection to rights-of-way acquired through agreements with the 
Department of Transportation pursuant to G.S. 136-19.5(a) if acqul- 
sition is consistent with a definite plan to provide service within five 
years of the date of the agreement and if such right-of-way acquisition 
will result in benefits to the ratepayers. If a right-of-way is not used 
within a reasonable time after the expiration of the five-year period, it 
may be removed from the rate base by the Commission when rates for 
the public utility are next established under this section. 

(2) Estimate such public utility's revenue under the present and proposed 
rates. 

(3) Ascertain such public utility’s reasonable operating expenses, includ- 
ing actual investment currently consumed through reasonable actual 
depreciation. 

(4) Fix such rate of return on the cost of the property ascertained 
pursuant to subdivision (1) as will enable the public utility by sound 
management to produce a fair return for its shareholders, considering 
changing economic conditions and other factors, as they then exist, to 
maintain its facilities and services in accordance with the reasonable 
requirements of its customers in the territory covered by its franchise, 
and to compete in the market for capital funds on terms which are 
reasonable and which are fair to its customers and to its existing 
investors. 

(4a) Require each public utility to discontinue capitalization of the com- 
posite carrying cost of capital funds used to finance construction 
(allowance for funds) on the construction work in progress included in 
its rate based upon the effective date of the first and each subsequent 
general rate order issued with respect to it after the effective date of 
this subsection; allowance for funds may be capitalized with respect to 
expenditures for construction work in progress not included in the 
utility’s property upon which the rates were fixed. In determining net 
operating income for return, the Commission shall not include any 
capitalized allowance for funds used during construction on the 
construction work in progress included in the utility’s rate base. 

(5) Fix such rates to be charged by the public utility as will earn in 
addition to reasonable operating expenses ascertained pursuant to 
subdivision (3) of this subsection the rate of return fixed pursuant to 
subdivisions (4) and (4a) on the cost of the public utility’s property 
ascertained pursuant to subdivisions (1) and (1a) of this subsection. 

(c) The original cost of the public utility’s property, including its construc- 
tion work in progress, shall be determined as of the end of the test period used 
in the hearing and the probable future revenues and expenses shall be based 
on the plant and equipment in operation at that time. The test period shall 
consist of 12 months’ historical operating experience prior to the date the rates 
are proposed to become effective, but the Commission shall consider such 
relevant, material and competent evidence as may be offered by any party to 
the proceeding tending to show actual changes in costs, revenues or the cost of 
the public utility’s property used and useful, or to be used and useful within a 
reasonable time after the test period, in providing the service rendered to the 
public within this State, including its construction work in progress, which is 
based upon circumstances and events occurring up to the time the hearing is 
closed. 

(d) The Commission shall consider all other material facts of record that will 
enable it to determine what are reasonable and just rates. 
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(e) The fixing of a rate of return shall not bar the fixing of a different rate of 


return in a subsequent proceeding. 


(f) Repealed by Session Laws 1991, c. 598, s. 7. 


(g) Reserved. 


(h) Repealed by Session Laws 1998-128, s. 4, effective September 4, 1998. 
(1899, c. 164, s. 2, subsec. 1; Rev., s. 1104; C.S., s. 1068; 19383, c. 1384, s. 8; 1941, 
e97¢ 19638, cA 16G5 Bo 1) 1971 LG 10921973) Co 956 heN lee nO Ieee LO 
184's42"19772c, 69 Laiss. 2. 3 19814 6P476:11981) (Ree? Sess 198 7c. Ui fen 
61985; ce 676, 's: 15); 1989.( Ree. Sess), 71990), ch 962.504) 1901 Scena 0S co ae 


1998-128, s. 4.) 


Cross References. — As to small water and 
sewer utility rates, see G.S. 62-133.1. 

Legal Periodicals. — For survey of 1972 
case law on public utility rate regulation, see 51 
N.C.L. Rev. 1140 (1973). 

For survey of 1974 case law on public utili- 
ties, see 53 N.C.L. Rev. 1083 (1975). 

For survey of 1976 case law dealing with 


administrative law, see 55 N.C.L. Rev. 898 
CLOT). 

For survey of 1977 law on public utility rate 
regulation, see 56 N.C.L. Rev. 847 (1978). 

For survey of 1978 administrative law, see 57 
N.C.L. Rev, 831 °(1979): 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 


CASE NOTES 


I. In General. 


II. Powers and Duties of Utilities Commission, Generally. 


III. Fixing of Rates, Generally. 
IV. Rate Base. 

A. In General. 

B. Fair Value. 

C. Original Cost. 

D. Replacement Cost. 


V. Operating Expenses and Working Capital. 


VI. Rate of Return. 
. Test Period. 
VIII. Other Facts. 
A. In General. 
B. Quality and Adequacy of Service. 


I. IN GENERAL. 


Constitutionality. — The power to grant 
franchises to public service corporations and to 
fix their rates rests in the General Assembly, 
which power the General Assembly may dele- 
gate to an administrative agency, provided the 
General Assembly prescribes rules and stan- 
dards to guide such agency in the exercise of 
the delegated authority. The statute delegating 
to the Utilities Commission this authority is 
constitutional in fixing adequate rules and 
standards. State ex rel. Utils. Comm’n v. State, 
239 N.C. 333, 80 S.E.2d 133 (1954). 

Stimulation of the economy is an essential 
public and governmental purpose and the man- 
ner in which this purpose is to be accomplished 
is, within constitutional limits, exclusively a 
legislative decision. The authority to set rates 
to be charged by a public utility for its services 
rests in the legislature and is delegated by it to 
the Utilities Commission under sufficient rules 
and standards to guide the Commission in 
exercising this power. State ex rel. Utils. 


Comm’n v. North Carolina Textile Mfrs. Ass’n, 
59 N.C. App. 240, 296 S.E.2d 487 (1982), rev’d 
on other grounds, 309 N.C. 238, 306 S.E.2d 113 
(1983). 

Commerce Clause Not Violated. — The 
North Carolina Utilities Commission is autho- 
rized by Congress to act with regard to arrange- 
ments between cogenerators and power com- 
pany, so that the commission’s disallowance of 
the amount by which contracts exceeded the 
company’s avoided costs was consistent with 
federal laws and regulations and constituted 
lawful retail ratemaking. The commission’s ac- 
tions did not violate the Commerce Clause. 
State ex rel. Utils. Comm'n y. North Carolina 
Power Comm’n, 338 N.C. 412, 450 S.E.2d 896 
(1994), reh’g denied, 339 N.C. 7438, 454 S.E.2d 
269 (1995), cert. denied, 516 U.S. 1092, 116 S. 
Ct. 813, 133 L. Ed. 2d 758 (1996). 

Requirement That Utility Prefile Testi- 
mony Prior to That of Intervenors Is Con- 
stitutional. — A utility’s due process rights 
were not violated by requiring it to prefile its 
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testimony prior to the prefiling of the interve- 
nors’ testimony and requiring it to file its brief 
concurrently with the intervenors, where it 
should have been forewarned of what the inter- 
venors intended to show. State ex rel. Utils. 
Comm'n v. Nantahala Power & Light Co., 65 
N.C. App. 198, 309 S.E.2d 473 (1983), aff’d, 313 
N.C. 614, 332 S.E.2d 397 (1985), rev’d on other 
grounds, 476 U.S. 953, 106 S. Ct. 2349, 90 L. 
Ed. 2d 943 (1986). 

This section merely codified the former 
statute as interpreted by Supreme Court. 
State ex rel. Utils. Comm’n v. Lee Tel. Co., 263 
N.C. 702, 140 S.E.2d 319 (1965). 

Purpose of Chapter. — The clear purpose 
of this Chapter is to confer upon the Utilities 
Commission the power and duty to compel a 
public utility company to render adequate ser- 
vice and to fix therefor reasonable rates pursu- 
ant to the procedure prescribed in this section. 
State ex rel. Utils. Comm’n v. Morgan, 277 N.C. 
255, 177 S.E.2d 405 (1970), reaffirmed, 278 
N.C. 235, 179 S.E.2d 419 (1971); State ex rel. 
Utils. Comm'n v. Thornburg, 314 N.C. 509, 334 
S.E.2d 772 (1985). 

The primary purpose of this Chapter is not to 
guarantee to the stockholders of a public utility 
constant growth in the value of and in the 
dividend yield from their investment, but is to 
assure the public of adequate service at a 
reasonable charge. State ex rel. Utils. Comm’n 
v. General Tel. Co., 285 N.C. 671, 208 S.E.2d 
681 (1974). 

The provisions of this Chapter designed to 
assure the utility of adequate revenues are in 
the nature of corollaries to the basic proposition 
that the public is entitled to adequate service at 
reasonable rates and safeguards against ad- 
ministrative action which would violate consti- 
tutional protections by confiscation of the util- 
ity property. Without such assurance, the 
owners of capital would not invest in the utili- 
ty’s bonds or stock and the utility could not 
provide the plant necessary for the rendering of 
adequate service. State ex rel. Utils. Comm’n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). 

By adopting this section, the legislature 
intended to establish an overall scheme 
for fixing rates, and this section must be 
interpreted in its entirety in order to comply 
with the legislative intent. State ex rel. Utils. 
Comm’n v. Duke Power Co., 305 N.C. 1, 287 
S.E.2d 786 (1982). 

Purpose of Former Subsection (f). — The 
purpose of former subsection (f) of this section 
was to allow the retailer to automatically pass 
on to the consumer changes in the wholesale 
cost of natural gas, over which neither the 
retailer nor the Utilities Commission had con- 
trol, whenever the natural gas suppliers’ price 
was revised upward or downward, thus avoid- 
ing costly and protracted rate proceedings. 
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State ex rel. Utils. Comm’n v. CF Indus., Inc., 
39 N.C. App. 477, 250 S.E.2d 716, cert. denied, 
297 N.C. 180, 254 S.E.2d 39 (1979). 

Former subsection (f) was a mechanism 
whereby a natural gas utility could pass on to 
its customers supplier increases or decreases 
without going through the costly and _ pro- 
tracted procedures of a general rate case. State 
ex rel. Utils. Comm’n v. Public Serv. Co., 307 
N.C. 474, 299 S.E.2d 425 (1983). 

Former subsection (f) dealt only with 
rate changes while G.S. 62-136(c) specifically 
sets forth the criteria pursuant to which re- 
funds should be distributed. State ex rel. Utils. 
Comm’n v. Public Serv. Co., 307 N.C. 474, 299 
S.E.2d 425 (1983). 

G.S. 62-136(c) more specifically applies to 
supplier refunds received by natural gas dis- 
tributing utilities than did former subsection (f) 
and is the proper statute to be applied in 
determining the appropriate distribution of 
these supplier refunds. State ex rel. Utils. 
Comm’n v. Public Serv. Co., 307 N.C. 474, 299 
S.E.2d 425 (1983). 

Proceeding Is General Rate Case Where 
Question Is Fair Return on Investment. — 
The Commission was correct in conducting the 
proceeding as a general rate case, where the 
primary question was what is a fair rate of 
return on the utility’s investment so as to 
enable it by sound management to pay a fair 
profit to its stockholders and to maintain and 
expand its facilities and services in accordance 
with the reasonable requirement of its credi- 
tors. State ex rel. Utils. Comm’n v. Nantahala 
Power & Light Co., 65 N.C. App. 198, 309 
pl 2de4 7301983) atid: Sid IN: Gs 61d 332 
S.E.2d 397 (1985), rev'd on other grounds, 476 
53795855106 Ss (Ct: 2349, 90: ly. Ede 2di 943 
(1986). 

Subdivision (b)(3) shall be read in con- 
junction with subsection (c) of this sec- 
tion, as must subdivision (b)(1). State ex rel. 
Utils. Comm’n v. Duke Power Co., 305 N.C. 1, 
287 S.E.2d 786 (1982). 

It is a well-established rule that it is for 
the administrative body, in an adjudica- 
tory proceeding, to determine the weight 
and sufficiency of the evidence and the 
credibility of the witnesses, to draw inferences 
from the facts, and to appraise conflicting and 
circumstantial evidence. State ex rel. Utils. 
Comm'n v. Thornburg, 314 N.C. 509, 334 S.E.2d 
772 (1985). 

Sales Agreements Held Reasonable As 
Means of Financing Nuclear Station. — 
The Commission properly found that nuclear 
power plant sales agreements, as a whole, were 
reasonably and prudently entered into by 
power company as means of financing comple- 
tion of the nuclear station. State ex rel. Utils. 
Comm’n v. Eddleman, 320 N.C. 344, 358 S.E.2d 
339 (1987). 
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Access Charge Tariff. — Considering the 
evidence supporting the view that access 
charge tariff was calculated to reimburse local 
exchange companies (LECs) for having to pro- 
vide additional connection facilities to local 
networks, payments could not be viewed as 
mere increased revenues for the LECs, but to 
provide funds to set off those expenditures that 
the LECs were required to make to provide 
additional facilities to handle additional carrier 
access. The imposition of the access charge 
tariff was within the authority granted to the 
Commission by the 1984 amendments to G.S. 
62-110. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 

An order which indicates that the Utili- 
ties Commission accorded only minimal 
consideration to competent evidence con- 
stitutes error at law and is correctable on 
appeal. State ex rel. Utils. Commn_ v. 
Thornburg, 314 N.C. 509, 334 S.E.2d 772 
(1985). 

Applied in City of High Point v. Duke Power 
Co., 34 F. Supp. 339 (M.D.N.C. 1940); State ex 
rel. Utils. Comm’n v. Martel Mills Corp., 232 
N.C. 690, 62 S.E.2d 80 (1950); State ex rel. 
Utils. Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970); State ex rel. Utils. Comm’n 
v. VEPCO, 285 N.C. 398, 206 S.E.2d 283 (1974); 
State ex rel. Utils. Comm’n v. VEPCO, 21 N.C. 
App. 45, 203 S.E.2d 418 (1974); State ex rel. 
Utils. Comm’n v. Carolina Forest Util., Inc., 21 
N.C. App. 146, 203 S.E.2d 410 (1974); State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Gor, 225N.CoApp. 714520768. B2de7 7h A974); 
State ex rel. Utils. Comm’n v. Edmisten, 26 
N.C. App. 662, 217 S.E.2d 201 (1975); State ex 
rel. Utils. Comm’n v. Springdale Estates Ass’n, 
46 N.C. App. 488, 265 S.E.2d 647 (1980); State 
ex rel. Utils. Comm’n v. Duke Power Co., 51 
N.C. App. 698, 277 S.E.2d 444 (1981); State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Co., 307 N.C. 541, 299 S.E.2d 763 (1983); State 
ex rel. Utils. Comm’n v. North Carolina Textile 
Mfrs. Ass’n, 309 N.C. 238, 306 S.E.2d 113 
(1983); State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 309 N.C. 
195, 306 S.E.2d 435 (1983); State ex rel. Utils. 
Comm'n v. Public Staff-North Carolina Utils. 
Comm'n, 64 N.C. App. 609, 307 S.E.2d 803 
(1983); State ex rel. Utils. Comm’n v. North 
Carolina Textile Mfrs. Ass’n, 313 N.C. 215, 328 
S.E.2d 264 (1985); State ex rel. Utils. Comm’n 
v.Publerstailts3slin: Ce2 lomalbrsb2daa54 
(1992); State ex rel. Util. Comm’n v. Carolina 
Util. Customers Ass’n, 106 N.C. App. 491, 417 
SHeZdiva(1992). 

Cited in State ex rel. Corp. Comm’n v. Can- 
non Mfg. Co., 185 N.C. 17, 116 S.E. 178 (1923); 
State ex rel. N.C. Utils. Comm’n v. Atlantic 
C.L.R.R., 224 N.C. 288, 29 S.E.2d 912 (1944); 
State ex rel. Utils. Comm’n v. State, 250 N.C. 
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410, 109 S.E.2d 368 (1959); State ex rel. Utils. 
Comm’n v. Carolinas Comm. for Indus. Power 
Rates & Area Dev., Inc., 257 N.C. 560, 126 
S.E.2d 325 (1962); In re North Carolina Fire 
Ins. Rating Bureau, 275 N.C. 15, 165 S.E.2d 
207 (1969); State ex rel. Comm’r of Ins. v. State 
ex rel. Att’y Gen., 16 N.C. App. 724, 193 S.E.2d 
432 (1972); State ex rel. N.C. Utils. Comm’n v. 
Transylvania Utils. Co., 30 N.C. App. 336, 226 
S.E.2d 824 (1976); State ex rel. Utils. Comm’n 
v. Southern Bell Tel. & Tel. Co., 289 N.C. 286, 
221 S.E.2d 322 (1976); State ex rel. Utils: 
Comm'n v. Rail Common Carriers, 42 N.C. App. 
314, 256 S.E.2d 508 (1979); State ex rel. Utils. 
Comm'n v. Boren Clay Prods. Co., 48 N.C. App. 
263, 269 S.E.2d 234 (1980); State ex rel. Utils. 
Comm’n v. Edmisten, 299 N.C. 432, 263 S.E.2d 
583 (1980); State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980); State ex rel. Utils. Comm’n 
v. Public Staff, 52 N.C. App. 275, 278 S.E.2d 599 
(1981); State ex rel. Utils. Comm vy. 
Thornburg, 84 N.C. App. 482, 353 S.E.2d 413 
(1987). 


II. POWERS AND DUTIES OF UTILITIES 
COMMISSION, GENERALLY. 


Commission Exercises Function of Leg- 
islative Branch of Government. — In fixing 
rates to be charged by a public utility, the 
Commission is exercising a function of the 
legislative branch of the government. It may 
not, therefore, exceed the limitations imposed 
upon the legislature by the State and federal 
Constitutions. The Commission, however, does 
not have the full power of the legislature, but 
only that portion conferred upon it in this 
Chapter. State ex rel. Utils. Comm’n v. General 
Tel. Co., 281 N:@. 318,189 Sil-2d.705, 1972): 

And Must Comply with Requirements of 
This Chapter. — In fixing the rates to be 
charged by a public utility for its service, the 
Commission must comply with the require- 
ments of this Chapter. State ex rel. Utils. 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

The Utilities Commission acted in excess of 
its statutory authority when it permitted the 
North Carolina Natural Gas Corporation to 
pass on additional costs resulting solely from 
an increase in storage capacity without comply- 
ing with the statutory procedures required for a 
general rate case. State ex rel. Utils. Comm’n v. 
CF Indus., Inc., 39 N.C. App. 477, 250 S.E.2d 
716, cert. denied, 297 N.C. 180, 254 S.E.2d 39 
(1979). 

This section is a part of the rate-making 
power of the Commission. State ex rel. Utils. 
Comm’n v. North Carolina Consumers Council, 
Incs,) 18 N:C:, Apne 7143198 S.Hi2d)98ecerts 
denied, 284 N.C. 124, 199 S.E.2d 663 (1973). 

And Controls Commission in Establish- 
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ing Rates. — In establishing rates, the Com- 
mission is governed and controlled by the pro- 
visions of this section. Southern Ry. v. McNeill, 
155 F. 756 (E.D.N.C. 1907). 

The legislative mandate is that the Com- 
mission shall fix rates which will enable a well 
managed utility to earn a “fair rate of return” 
on the “fair value” if its properties are “used 
and useful” in rendering its service. State ex 
rel. Utils. Comm’n v. Duke Power Co., 285 N.C. 
377, 206 S.E.2d 269 (1974). 

The responsibility for fixing rates rests 
with the Utilities Commission and not the 
Supreme Court. However, there is nothing in 
the statutes that requires the Commission to 
accept the rate or rates proposed, or to reject 
them altogether. State ex rel. Utils. Comm’n v. 
Beetle, .Cox.263, N:C: 702,140 S.E.2d 319 
(1965). 

It is the prerogative of the Commission, and 
not the Court of Appeals, to decide the question 
as to what constitutes fair and reasonable rates 
that may be charged by a utility, as the Com- 
mission is an agency composed of men of special 
knowledge, observation, and experience in 
their field, and has at hand a staff trained for 
this type of work, and the law imposes upon it, 
not the Court of Appeals, the duty to fix the 
rates. State ex rel. Utils. Comm’n v. Morgan, 7 
N.C. App. 576, 173 S.E.2d 479, rev’d on other 
grounds, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reaffirmed, 278 N.C. 235, 179 S.E.2d 419 
LOT 1) 

The statutes confer upon the Commission, 
not upon the Supreme Court, the duty and 
authority to determine adequacy of service and 
reasonable rates therefor. State ex rel. Utils. 
Comm'n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
S.E.2d 419 (1971). 

It is the Commission’s duty to sift through 
the evidence and draw a conclusion therefrom 
as to a fair and reasonable rate of return. State 
ex rel. Utils. Comm’n v. Mebane Home Tel. Co., 
35 N.C. App. 588, 242 S.E.2d 165 (1978), aff'd, 
298 N.C. 162, 257 S.E.2d 623 (1979). 

Thus, neither the Supreme Court nor 
the Court of Appeals is authorized to fix 
rates for a public utility. State ex rel. Utils. 
Comm'n y. City of Durham, 282 N.C. 308, 193 
S.E.2d 95 (1972). 

Court may not substitute its judgment, 
either with respect to factual disputes or policy 
disagreements, for that of the Commission. 
State ex rel. Utils. Comm’n v. North Carolina 
Textile Mfrs. Ass’n, 59 N.C. App. 240, 296 
S.E.2d 487 (1982), rev’d on other grounds, 309 
N.C. 238, 306 S.E.2d 113 (1983). 

Power and Duty to Compel Adequate 
Service and Fix Rates. — This Chapter con- 
fers upon the Utilities Commission the power 
and duty to compel a public utility to render 
adequate service, and also confers upon the 
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Commission the duty to fix reasonable rates for 
the rendering of adequate service. State ex rel. 
Utils. Comm’n v. General Tel. Co., 21 N.C. App. 
408, 204 S.E.2d 529, rev’d on other grounds, 
285 N.C. 671, 208 S.E.2d 681 (1974); State ex 
rel. Utils. Comm’n v. Edmisten, 299 N.C. 432, 
263 S.E.2d 583 (1980). 

Commission’s Rate Making Powers Not 
Governed by Principles of Res Judicata. — 
Since the exercise of the Commission’s rate 
making power is a legislative rather than a 
judicial function, such orders are not governed 
by the principles of res judicata, and are re- 
viewable in later appeals of closely related 
matters. State ex rel. Utils. Comm’n v. 
Thornburg, 325 N.C. 463, 385 S.E.2d 451 
(1989). 

Attorney General’s appeal from Utilities 
Commission order was not barred by the doc- 
trine of res judicata, where the prior Commis- 
sion rulings relied on by appellee power com- 
pany as a bar to appellant’s position were all 
designated by the Commission as “general rate 
cases” in which appellee sought Commission 
authority to increase its electric rates and 
charges, and where in fixing the rates to be 
charged by the utility, the Commission was 
exercising a function delegated to it by the 
legislative branch of the government. State ex 
rel. Utils. Comm’n v. Thornburg, 325 N.C. 463, 
385 S.E.2d 451 (1989). 

Tax Reform Benefits Passed on to 
Ratepayers by Rulemaking Rather Than 
Ratemaking Procedure. — Utilities Com- 
mission may pass on to the ratepayers the 
benefits of the Tax Reform Act of 1986 (TRA-86) 
through a rulemaking procedure rather than a 
ratemaking procedure. State ex rel. Utils. 
Comm'n v. Nantahala Power & Light Co., 326 
N.C. 190, 388 S.E.2d 118 (1990). 

Nowhere in subdivision (b)(1) is there a 
requirement that the Commission make 
findings as to the cost of each project and 
when it will be needed. To require such 
extensive evidence would put an undue burden 
on the utility and cause the rate-making pro- 
cess to be more time consuming and difficult of 
administration. State ex rel. Utils. Comm’n v. 
Conservation Council, 312 N.C. 59, 320 S.E.2d 
679 (1984). 

Subdivision (b)(1) does not require the 
Commission to make new findings on the 
need for construction. Before any public 
utility begins the construction of a facility for 
generating electricity for use by the public it 
must first obtain from the Commission a certif- 
icate stating that public convenience and neces- 
sity requires, or will require such construction. 
Before such a certificate can be granted the 
applicant must file an estimate of construction 
costs and the Commission must hold public 
hearings. This procedure satisfies the argu- 
ment that the construction must be necessary. 
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State ex rel. Utils. Comm/’n v. Conservation 
Council, 312 N.C. 59, 320 S.E.2d 679 (1984). 

Commission to Fix Rates as Low as Con- 
stitutionally Possible. — The origin of this 
section supports the inference that the legisla- 
ture intended for the Commission to fix rates as 
low as may be reasonably consistent with the 
requirements of the due process clause of U.S. 
Const., Amend. XIV, those of N.C. Const., Art. I, 
§ 19, being the same in this respect. State ex 
rel. Utils. Comm’n v. Duke Power Co., 285 N.C. 
377, 206 S.E.2d 269 (1974); State ex rel. Utils. 
Comm’n v. Edmisten, 299 N.C. 432, 263 S.E.2d 
583 (1980); State ex rel. Utils. Comm’n v. 
Thornburg, 314 N.C, 509) 334 8.E.2d" 772 
(1985). 

Specific and unambiguous factual find- 
ings by the Commission are necessary to 
enable a reviewing court to determine whether 
the duty imposed by G.S. 62-131 has been 
performed. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff'd, 281 N.C. 318, 189 
S/H 2d'105.(1972). 

Findings as to Original and Replace- 
ment Cost Less Depreciation. — Where ev- 
idence of original cost, less depreciation, and of 
replacement cost, less depreciation, is intro- 
duced, the Commission must make, and set 
forth in its order, its findings as to both of these 
evidential facts, along with any “other facts” 
considered by it. State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). See also State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
189 Se Za Gelade 

Exercise of Subjective Judgment by 
Commission. — Under this section the weight 
to be given the respective indications of fair 
value, the determination of the total amount 
reasonably necessary for working capital and 
the determination of what constitutes a fair 
rate of return requires exercise of a subjective 
judgment by the Commission. State ex rel. 
Utils. Comm’n v. Edmisten, 29 N.C. App. 428, 
225 8.H.2d 101, aff'd, 291 N.C. 424, 230 S.B.2d 
647 (1976). 

The Commission is not required to ac- 
cept as conclusive the subjective judg- 
ment of a witness, even though the record 
contains no expression of a contrary opinion by 
another witness. State ex rel. Utils. Comm’n v. 
Edmisten, 29 N.C. App. 428, 225 S.E.2d 101, 
aff'd, 291 N.C. 424, 230 S.E.2d 647 (1976). 

The findings of the Commission, when 
supported by competent evidence, are 
conclusive. State ex rel. Utils. Comm’n v. 
Duke Power Co., 21 N.C. App. 89, 203 S.E.2d 
404, rev'd on other grounds, 285 N.C. 377, 206 
S.E.2d 269 (1974). 

If there is competent evidence to support the 
findings and conclusions of the Commission, 
they will be upheld by the reviewing court. 
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State ex rel. Utils. Comm’n v. Mebane Home 
Tel. Co., 35 N.C. App. 588, 242 S:E.2d 165 
(1978), aff'd, 298: N.C: 162; 257 S.E:2d°623 
(1979). 

The Commission as factfinder, determines 
the credibility of the evidence, and its findings 
of fact which are supported by competent, ma- 
terial and substantial evidence, are conclusive, 
and the court is bound by them. State ex rel. 
Utils. Comm’n v. North Carolina Textile Mfrs. 
Ass’n, 59 N.C. App. 240, 296 S.E.2d 487 (1982), 
revd on other grounds, 309 N.C. 238, 306 
S.E.2d 113 (1983); State ex rel. Utils. Comm’n v. 
Thornburg, 314.N.C9"509, 3340S: Hvdee772 
(1985). 

Determination of Credibility and 
Weight of Evidence. — As a general rule, it is 
for the Commission, not the reviewing court, to 
determine the credibility of and the weight to 
be given to all competent evidence. The rule is 
fully applicable when there is conflicting testi- 
mony by experts as to which method among 
those available to experts in their field is best 
suited for use in resolving a particular question 
they are asked to address as experts. State ex 
rel. Utils. Comm’n v. Carolina Power & Light 
Co.320 IN: G315.358: Sia 2diso Gigs a 

And May Not Be Disturbed Merely Be- 
cause Court Might Have Concluded Differ- 
ently. — The Commission’s findings, supported 
by substantial evidence, may not properly be 
set aside by the reviewing court merely because 
a different conclusion could have been reached 
upon the evidence. State ex rel. Utils. Comm’n 
v. Mebane Home Tel. Co., 35 N.C. App. 588, 242 
5.H.2d 165 (1978), aff'd, 298 Ni C216 202 
S.E.2d 623 (1979); State ex rel. Utils. Comm’n 
v. Thornburg, 314 N.C. 509, 334 S.E.2d 772 
(1985); 

When the record, considered as a whole, 
contains substantial evidence supporting the 
subjective judgment of the Commission on any 
of these factors in the fixing of reasonable rates, 
the conclusion reached by the Commission may 
not be disturbed by a reviewing court merely 
because the court’s subjective judgment is dif- 
ferent from that of the Commission. State ex 
rel. Utils. Comm’n v. VEPCO, 385 N.C. 398, 206 
S.E.2d 283 (1974); State ex rel. Utils. Comm’n 
v. Edmisten, 29 N.C. App. 428, 225 S.E.2d 101, 
aff’d, 291 N.C. 424, 230 S.E.2d'647 (1976), 

The Commission’s determination, reached 
pursuant to the mandate of this section and to 
the statutory procedural requirements, may 
not be reversed by the Court of Appeals or by 
the Supreme Court merely because it would 
have reached a different conclusion upon the 
evidence, but it is otherwise if it does not 
appear from the order of the Commission that 
the statutory mandates have been obeyed. 
State ex rel. Utils. Comm’n v. Morgan, 277 N.C. 
255, 177 S.E.2d 405 (1970), reaffirmed, 278 
N.C9235;.179:S:H.2d 419 (1971). 
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Under this section the determination of what 
constitutes a fair rate of return requires the 
exercise of a subjective judgment by the Com- 
mission and its decision may not be disturbed 
by a reviewing court merely because the court’s 
subjective judgment is different from that of 
the Commission. State ex rel. Utils. Comm’n v. 
Duke Power Co., 305 N.C. 1, 287 S.E.2d 786 
(1982). 

When a telephone company offered substan- 
tial evidence to show that there was no signif- 
icant excess plant margin, this conflict of evi- 
dence presented a question of fact upon which 
the finding of the Commission was conclusive 
and could not be disturbed by the reviewing 
court, even though the court might have 
reached a different conclusion thereon. State ex 
rel. Utils. Comm’n v. General Tel. Co., 285 N.C. 
671, 208 S.E.2d 681 (1974). 

A reviewing court may neither retry such 
disputed questions of fact nor substitute its 
judgment for that of the Commission. State ex 
rel. Utils. Comm’n v. Carolina Power & Light 
Co., 320 N.C. 1, 358 S.E.2d 35 (1987). 

Commission’s Decision Will Be Upheld 
Unless Assailable Under G.S. 62-94(b). — 
The decision of the Commission with regard to 
rates for public utilities will be upheld by the 
Court of Appeals on appeal unless it is assail- 
able on one of the grounds enumerated in G.S. 
62-94(b). State ex rel. Utils. Comm’n v. Mebane 
Home Tel. Co., 35 N.C. App. 588, 242 S.E.2d 
16500973) ,afid, 298.N.C.162, 257 S.E.2d 623 
(979); 

Findings, inferences, conclusions or de- 
cisions of the Commission which are arbi- 
trary or capricious and which prejudice sub- 
stantial rights of appellants are not binding on 
a reviewing court. State ex rel. Utils. Comm’n v. 
Thornburg,w3i4)/ N.C; 509, 334) S.E.2d .772 
(1985). 

When Commission’s Orders Affirmed. — 
The rate order of the Commission will be af- 
firmed if upon consideration of the whole record 
the court finds that the Commission’s decision 
is not affected by error of law and the facts 
found by the Commission are supported by 
competent, material and substantial evidence, 
taking into account any contradictory evidence 
or evidence from which conflicting inferences 
could be drawn. State ex rel. Utils. Comm’n v. 
North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982), rev’d on other 
grounds, 309 N.C. 238, 306 S.E.2d 113 (1983); 
State ex rel. Utils. Comm’n v. Thornburg, 325 
N.C. 463, 385 S.E.2d 451 (1989). 

Commission May Determine Nature of 
Proceeding. — It is within the province of the 
Commission to determine whether a hearing is 
a general rate case or a complaint proceeding. 
State ex rel. Utils. Comm’n v. Carolinas Comm. 
for Indus. Power Rates & Area Dev., Inc., 257 
N:C,,.560, 126 S.E.2d 325 (1962). 
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And Such Determination Must Be Made 
as to Every Hearing. — It is necessary as a 
matter of procedure that a determination as to 
whether a hearing is a general rate case or a 
complaint proceeding be made in every hearing 
involving the establishment, modification or 
revocation of rates. State ex rel. Utils. Comm’n 
v. Carolinas Comm. for Indus. Power Rates & 
Area Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 
962): 

Determination of Commission as to Na- 
ture of Case Not Disturbed Absent Show- 
ing of Prejudice. — The findings of the Com- 
mission on whether a hearing is a general rate 
case or a complaint proceeding will not be 
disturbed in any case in the absence of a clear 
showing that the right of the parties have been 
prejudiced. State ex rel. Utils. Comm’n vy. Car- 
olinas Comm. for Indus. Power Rates & Area 
Devy., Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 

As to implementation of 30-day notice 
requirement by rule requiring written no- 
tification, see State ex rel. N.C. Utils. Comm’n 
Veatlantic Cul... 224 INC. 263, 29 Sil-od 
912 (1944), 

Error to Accept Design Criteria of Divi- 
sion of Water Quality. — It was error for the 
Utilities Commission to arbitrarily or subservi- 
ently accept, in place of its own determination 
upon the evidence before it, design criteria of 
the Division of Environmental Management 
[now Division of Water Quality] as the actual 
plant capacity currently needed for service to 
existing customers—and the beginning point 
for determining the appropriate additional “ca- 
pacity allowance” in the rate base of plant 
which was not presently in service to the public, 
but was held for future use. State ex rel. Utils. 
Comm’n v. Public Staff — North Carolina Utils. 
Comm'n, 333 N.C. 195, 424 S.E.2d 133 (1993). 


Ill. FIXING OF RATES, GENERALLY. 


The word “rate,” as used in the Public 
Utilities Act, refers not only to the monetary 
amount which each customer must ultimately 
pay, but also to the published method or sched- 
ule by which that amount is figured. State ex 
rel. Utils. Comm/’n v. Edmisten, 291 N.C. 327, 
230 S.E.2d 651 (1976). 

“General Rate” Case. — Where the whole 
or a substantial portion of the rate structure of 
a public utility is being initially established or 
is under review, and where the required proce- 
dure under this section is being carried out, the 
hearing before the Commission to establish or 
revise the rates is referred to as a “general 
rate.” State ex rel. Utils. Comm'n v. Carolinas 
Comm. for Indus. Power Rates & Area Dev., 
[nese25 N.C. 56059026: S40. 207325 41962): 

“Complaint Proceeding”. — A _ hearing 
which involves a single rate or a small part of 
the rate structure is called a “complaint pro- 
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ceeding.” It differs from a general rate case in 
that it deals with an emergency or change of 
circumstances which does not affect the entire 
rate structure and may be resolved without 
involving the procedure outlined in this section, 
and does not justify the expense and loss of 
time involved in such procedure. State ex rel. 
Utils. Comm’n v. Carolinas Comm. for Indus. 
Power Rates & Area Dev., Inc., 257 N.C. 560, 
126°S.E:2d 325 (1962). 

The “reasonable operating expenses,” 
specified in subdivisions (b)(3) and (5) of this 
section, relate and must be directly connected 
to “the reasonable original cost of the public 
utility's property used and useful, or to be used 
and useful within a reasonable time after the 
test period,” as specified in subsection (b)(1). 
State ex rel. Utils. Comm’n v. Public Staff — 
North Carolina Utils. Comm’n, 333 N.C. 195, 
A245. Ee2del33n( 1993): 

Fuel Clause Subject to This Chapter. — 
It is the fuel clause, a formula for figuring 
certain monetary additions or subtractions to a 
customer’s bill, not the ultimate amount so 
figured, which constitutes that part of the util- 
itys published schedule subject to the provi- 
sions of the Public Utilities Act. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 
S.E.2d 651 (1976). 

Section Applicable in Fixing or Revising 
Rate Schedules and Rate Classifications. 
— In fixing rate schedules and rate classifica- 
tions, or in revising said rates and classifica- 
tions or a substantial part thereof, the proce- 
dure indicated by this section must be 
observed. State ex rel. Utils. Comm’n v. Caroli- 
nas Comm. for Indus. Power Rates & Area Dev., 
Inex, Zo7 N.C. 560, 126°S.62d'325 (1962). 

Section May Not Apply Where Only One 
or a Few Rates Are Involved. — This section 
may not apply where a public utility has many 
rate schedules applying to many different 
classes of service customers, and only one rate 
or a few rates are involved in a petition for 
amendment, modification or rescission. Ordi- 
narily it is not required that the utility’s prop- 
erty be valued and that the provisions of this 
section be observed in such case. State ex rel. 
Utils. Comm'n v. Carolina Power & Light Co., 
250 N.C. 421, 109 S.E.2d 253 (1959); State ex 
rel. Utils. Comm’n v. Carolinas Comm. for In- 
dus. Power Rates & Area Dev., Inc., 257 N.C. 
560, 126 S.E.2d 325 (1962). 

Section prescribes formula which Com- 
mission is required to follow in fixing 
rates for service to be charged by a public 
utility. State ex rel. Utils. Comm’n v. Morgan, 
DION C235, 1799.4. 2d 41911971); 

Formula Under Section. — The formula of 
the mandate of this section is: Ax B=C (fair rate 
of return multiplied by the fair value of the 
properties equals the fair return in dollars). 
State ex rel. Utils. Comm’n v. Duke Power Co., 
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285 N.C. 377, 206 S.E.2d 269 (1974). 

Steps Which Commission Must Take 
Prescribed by Section. — In order to assure 
the utility of earnings sufficient to attract cap- 
ital and also in order to limit its charges for 
service to levels sufficient for that purpose, the 
legislature has prescribed in this section the 
steps which the Commission must take in fix- 
ing such charges. State ex rel. Utils. Comm'n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
CIS@2y. 

Fixing of “reasonable and just” rates 
involves a balancing of shareholder and 
consumer interests; the Utilities Commis- 
sion must therefore set rates which will protect 
both the right of the public utility to earn a fair 
rate of return for its shareholders and ensure 
its financial integrity, while also protecting the 
right of the utility’s intrastate customers to pay 
a retail rate which reasonably and fairly re- 
flects the cost of service rendered on their 
behalf. State ex rel. Utils. Comm’ vy. 
Nantahala Power & Light Co., 313 N.C. 614, 
332 S.E.2d 397, rev'd on other grounds, 476 
U.S. 953, 106 S. Ct. 2349, 90 L. Edy 2d°943 
(1986). 

The question of whether rates prescribed 
under this Chapter are so unreasonable and 
unjust to the company and its stockholders that 
they amount to an unconstitutional confisca- 
tion of a utility’s property necessarily involves 
an inquiry as to what is reasonable and just for 
the public. The public cannot properly be sub- 
ject to unreasonable rates in order simply that 
stockholders may earn dividends. State ex rel. 
Utils. Comm'n v. Nantahala Power & Light Co., 
313 N.C. 614, 332 S.E.2d 397, rev'd on other 
grounds, 476 U.S. 953, 106 S. Ct. 23497 908i} 
Ed. 2d 943 (1986). 

Burden of Proof. — The burden of showing 
the impropriety of rates established by the 
Commission lies with the party alleging such 
error. State ex rel. Utils. Comm’n v. Thornburg, 
325 N.C. 463, 385 S.E.2d 451 (1989). 

Rates to Be Based on Domestic Busi- 
ness. — The reasonableness of the rates to be 
fixed by the State must be decided with refer- 
ence exclusively to what is just and reasonable 
in respect of domestic business. Hence, when a 
company operates in two or more states, the 
operations are treated as separate businesses 
for the purpose of rate regulation. State ex rel. 
Utils. Comm’n v. Lee Tel. Co., 263 N.C. 702, 140 
S.E.2d 319 (1965). 

The Utilities Commission is empowered and 
directed to make reasonable and just rates as 
applied to the distribution and sale of power in 
this State and not otherwise, and such power 
cannot be directly controlled or weakened by 
conditions existent in other states, either from 
the action or nonaction of official bodies there or 
from dealings between private parties. To hold 
otherwise would, in its practical operation, be 
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to withdraw or nullify the powers that this 
section professes to confer. State ex rel. Utils. 
Comm'n v. Lee Tel. Co., 263 N.C. 702, 140 
§.H.2d 319 (1965). 

But Net Return Earned in Other States 
May Be Considered. — In fixing intrastate 
rates for a telephone company operating in 
several states, the Utilities Commission should 
take into consideration the net return such 
utility earns on its properties in such other 
states to the extent of not requiring customers 
in North Carolina, in order to maintain the 
utility’s financial condition, to pay a substan- 
tially higher rate than permitted in other 
states. A substantial differential might be con- 
sidered some evidence that the rates charged in 
this State are unreasonable and unjust to the 
local public. State ex rel. Utils. Comm’n v. 
State, 239 N.C. 333, 80 S.E.2d 133 (1954). 

Commission Need Not Guarantee Re- 
turn Requested. — While the Utilities Com- 
mission is to fix rates that will enable the 
utility by sound management to pay all of its 
costs of operation and to have left over a fair 
return upon the fair value of its properties, it is 
not required to guarantee the return requested 
by the utility where the facts and circum- 
stances warrant otherwise. State ex rel. Utils. 
Comm'n v. Nantahala Power & Light Co., 313 
N.C. 614, 332 S.E.2d 397, rev’d on other 
grounds, 476 U.S. 953, 106 S. Ct. 2349, 90 L. 
Ed. 2d 943 (1986). 

Rate Increase Conforming with Inter- 
state Rates Allowed by Interstate Com- 
merce Commission. — An order of the Utili- 
ties Commission increasing intrastate rates of 
State carriers so that such rates would conform 
with an increase in interstate rates allowed by 
the Interstate Commerce Commission was in- 
valid where such order was unsupported by 
proof of the fair value of the properties of the 
carriers used and useful in conducting their 
intrastate business, separate and apart from 
their interstate business. State ex rel. Utils. 
Comm'n v. State, 243 N.C. 12, 89 S.E.2d 727 
(1955). 

Objective of Rate Making. — The fixing of 
rates for service which will enable the utility to 
do the things enumerated in subsection (b)(4), 
and no more, is the ultimate objective of rate 
making. At best, the result of the complex rate 
making procedure is an approximation of this 
objective. State ex rel. Utils. Comm’n v. General 
Wels Con 231) N:C: 318, 189'S.Hi2d 705 (1972). 

Rate making is, of necessity, a matter of 
estimate and prediction, since rates are set 
for the future. State ex rel. Utils. Comm’n v. 
City of Durham, 282 N.C. 308, 193 S.E.2d 95 
(1972); State ex rel. Utils. Comm’n v. Edmisten, 
291 N:C. 327, 230 S.E.2d 651 (1976). 

The ultimate question in determining 
appropriate rates is: What is a reasonable 
rate to be charged by the particular utility 
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company for the service it proposes to render in 
the immediate future? The determination of 
this question is for the Commission, in accor- 
dance with the direction of this section. State ex 
rel. Utils. Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 S.E.2d 419 (1971); State ex rel. Utils. 
Comm’n v. General Tel. Co., 12 N.C. App. 598, 
184 S.E.2d 526 (1971), modified and aff’d, 281 
N.C. 318, 189 S.E.2d 705 (1972); State ex rel. 
Utils. Comm’n v. City of Durham, 282 N.C. 308, 
193 S.E.2d 95 (1972). 

A rate must not only be fair, just and 
reasonable to the consumer, but fair, just 
and reasonable to the utility. State ex rel. 
Utils. Comm’n v. Carolinas Comm. for Indus. 
Power Rates & Area Dev., Inc., 257 N.C. 560, 
126 S.E.2d 325 (1962). 

The rates established by the Commission 
must be fair to both the utility and the cus- 
tomer. State ex rel. Utils. Comm’n v. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 

What is a “just and reasonable” rate 
which will produce a fair return on the 
investment depends on: (1) the value of the 
investment, usually referred to in rate-making 
cases as the rate base, which earns the return; 
(2) the gross income received by the applicant 
from its authorized operations; (3) the amount 
to be deducted for operating expenses, which 
must include the amount of capital investment 
currently consumed in rendering the service; 
and (4) what rate constitutes a just and reason- 
able rate of return on the predetermined rate 
base. State ex rel. Utils. Comm'n v. State, 239 
N.C. 333, 80 S.E.2d 133 (1954); State ex rel. 
Utils. Comm’n v. Carolina Power & Light Co., 
250 N.C. 421, 109 S.E.2d 253 (1959); State ex 
rel. N.C. Utils. Comm’n v. Piedmont Natural 
Gas Co., 254 N.C. 536, 119 S.E.2d 469 (1961); 
State ex rel. Utils. Comm’n v. Lee Tel. Co., 263 
N.C. 702, 140 S.E.2d 319 (1965); State ex rel. 
N.C. Utils. Comm’n v. Westco Tel. Co., 266 N.C. 
450, 146 S.E.2d 487 (1966). 

The Commission, in fixing a reasonable and 
just rate of charges for public service corpora- 
tions, may make a fair estimated value of the 
property presently used, and in relation thereto 
consider the tax valuation of the plant. State ex 
rel. Corp. Comm’n v. Cannon Mfg. Co., 185 N.C. 
Wie lil Gsp el 7 8925): 

In finding essential, ultimate facts, the 
Commission must consider all factors par- 
ticularized in the statute and “all other facts 
that will enable it to determine what are rea- 
sonable and just rates, charges and tariffs.” It 
must then arrive at its own independent con- 
clusion, without reference to any specific for- 
mula, as to: (1) what constitutes a fair value, for 
rate-making purposes, of applicant’s invest- 
ment used in rendering intrastate service, the 
rate base, and; (2) what rate of return on the 
predetermined rate base will constitute a rate 
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that is just and reasonable both to the appli- 
cant and to the public. While both original cost 
and replacement value are to be considered, 
neither constitutes a proper rate base. State ex 
rel. Utils. Comm’n v. State; 239 N.C. 333, 80 
S.E.2d 133 (1954); State ex rel. Utils. Comm’n 
v. Carolina Power & Light Co., 250 N.C. 421, 
109 S.E.2d 253 (1959); State ex rel. N.C. Utils. 
Comm’n v. Piedmont Natural Gas Co., 254 N.C. 
536, 119 S.E.2d 469 (1961); State ex rel. N.C. 
Utils. Comm’n v. Westco Tel. Co., 266 N.C. 450, 
146 S.E.2d 487 (1966). 

In setting rates, the Utilities Commission 
must consider not only those specific indicia of 
a utility’s economic status set out in subsection 
(b) of this section, but also all other material 
facts of record which may have a significant 
bearing on the determination of reasonable and 
just rates. State ex rel. Utils. Comm’ v. 
Thornburg, 314 N.C. 509, 334 S8.B.2d 772 
(1985). 

Calculation of Requisite Additional 
Gross Revenue When Essential Facts Es- 
tablished. — When essential ultimate facts 
are established by findings of the Commission, 
the amount of additional gross revenue re- 
quired to produce the desired net return be- 
comes a mere matter of calculation. State ex 
rel. Utils. Comm’n v. Lee Tel. Co., 263 N.C. 702, 
140 S.E.2d 319 (1965). 

The Commission must be given broad 
discretion with respect to the extent 
which it will hear evidence relating to a 
particular schedule when the basic question for 
consideration is: Does the utility need an in- 
crease in rates to function effectively or, con- 
versely, can the utility continue to operate, 
provide efficient service to its customers, and 
make a fair return to the owners of its proper- 
ties, or may it so function after a reduction in 
rates? State ex rel. Utils. Comm’n v. County of 
Harnett,.30 .N.G: Appy 24,.922645.E:2d. 515 
(1976). 

Additions for Used and Useful Plant. — 
Subsection (c) of this section only requires the 
Utilities Commission to consider post-test pe- 
riod changes in used and useful plant. It also 
requires the Commission to consider changes in 
costs and revenues. If the evidence does not 
show what changes there may be in matching 
costs and revenues, the Commission does not 
have to allow additions to the rate base for a 
used and useful plant. State ex rel. Utils. 
Comm’n v. Water Serv., Inc., 328 N.C. 299, 401 
§.E.2d 353 (1991). 

Rates charged by one telephone com- 
pany do not, per se, constitute a standard 
by which to determine the reasonableness of 
those of another company, even when the terri- 
tories served and operating conditions are sim- 
ilar. The probative value of such evidence is 
slight at best, but where there is evidence of 
substantial similarity of conditions, evidence of 
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comparative rates may have some relevancy for 
use as a guide to the limits of the zone of 
reasonableness. State ex rel. Utils. Comm’n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). 

Subdivisions (b)(2) and (b)(3) and sub- 
section (c) contemplate that the Commis- 
sion will consider “probable future reve- 
nues and expenses” in setting rates for the 
future. Obviously, conditions do not remain 
static. State ex rel. Utils. Comm’n v. Edmisten, 
291 N:Gx32% 230)S.He2d. 651501976). 

The Commission can take into account 

the future effect of inflation by fixing rates 
slightly in excess of that which is necessary to 
meet the test of reasonableness. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 
S. Hi2di65 1) (1976). 
_ Determining a Utility’s Capital Struc- 
ture for Rate Making Purposes. — The 
Commission is not required, as a matter of law, 
to reduce the common equity component of a 
utility’s capital structure by an amount equal to 
its investment in its nonregulated subsidiaries 
in determining the appropriate capital struc- 
ture for rate-making purposes. State ex rel. 
Utils. Comm’n v. Public Staff-North Carolina 
Utils. Comm'n, 322 N.C. 689, 370 S.E.2d 567 
(1988). 

Formula Not Unreasonably Discrimina- 
tory. — The North Carolina Utilities Commis- 
sion’s order contained findings sufficient to jus- 
tify its conclusion that the Industrial Sales 
Tracker Formula did not unreasonably discrim- 
inate between North Carolina Natural Gas 
Corporation’s customer classes and these find- 
ings were supported by substantial evidence in 
light of the whole record. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 
N.C, 238, 372:S.E.2d 692 (1988). 

Efficiency of Operation. — Heat rate and 
capacity factor furnish convenient measuring 
devices by which to evaluate the overall effi- 
ciency with which a particular electrical utility 
system is operated, and the Utilities Commis- 
sion should take into account the efficiency of a 
company’s operation in fixing its rates in a 
general rate case as provided in this section, 
although plant efficiency as it bears upon fuel 
cost is not a factor to be considered in the 
limited and expedited proceeding provided for 
by G.S. 62-134(e) (now repealed). State ex rel. 
Utils. Comm’n v. VEPCO, 48 N.C. App. 453, 269 
S.E:2d 657, cert. denied} 301, N.C2s531)) avs 
S.E.2d 462 (1980). 

For present provisions as to increments 
based upon increase in cost of fuel, see G.S. 
62-133.2. 

Anticipated Tax Expense. — Rates for use 
of a utility’s service are set at a level which will 
enable the company to pay, among other items, 
its anticipated tax expense. If, by virtue of some 
change in the tax law, it develops that the 
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company did not incur the anticipated expense, 
for the payment of which it collected revenues 
in prior months, its rates for present and future 
service may not be cut, on that account, below 
what it otherwise would be entitled to charge 
for the present or future service. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 451, 232 
S.E.2d 184 (1977). 

Fundamental Changes in Sources and 
Supply. — Where filings reflected decisions by 
natural gas company’s management to make 
fundamental changes in its sources of supply of 
natural gas and to access substantial addi- 
tional volumes of natural gas, the rate changes 
generated by these decisions were not of the 
nature of those to be allowed under former 
subsection (f) of this section but rather had to 
be considered and passed upon in a general rate 
case proceeding pursuant to subsections (a)-(e) 
of this section. State ex rel. Utils. Comm’n v. 
Carolina Util. Customers Ass’n, 106 N.C. App. 
218, 415 S.E.2d 758 (1992), cert. denied, 332 
N.C. 671, 424 S.E.2d 417 (1992). 

Apportionment of Increases in Retail 
Natural Gas Rates. — Any increase in the 
retail rates attributable to charges by a whole- 
saler of natural gas for storage capacity must 
be apportioned in a general rate case pursuant 
to subsections (a) through (c) of this section. 
State ex rel. Utils. Comm’n v. CF Indus., Inc., 
39 N.C. App. 477, 250 S.E.2d 716, cert. denied, 
297 N.C. 180, 254 S.E.2d 39 (1979). 

There is nothing in the applicable pro- 
visions of the Public Utilities Act which 
prohibits the use of a fossil fuel adjust- 
ment clause in the context of the factual 
circumstances which the utility and the Com- 
mission face in a given case. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

For a discussion of the operation of and 
the authorities supporting the use of fuel 
adjustment clauses, see State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

In considering whether fuel adjustment 
clause would ever operate to increase util- 
ity’s rate of return, the Commission was 
entitled to act on the normal assumption in rate 
cases generally, there being no evidence to the 
contrary, that other costs of the utility would 
not decline but would probably increase or at 
least remain fairly constant. In the unlikely 
event that other costs of the utility should 
decline, the Commission, either on its own 
motion or that of another interested party, has 
plenary authority to intervene and make cor- 
rections in the utility’s rate schedules includ- 
ing, if circumstances should require it, the 
abrogation of the fuel clause. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

As to the practice of rolling-together 
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accounting data and allocating costs be- 
tween jurisdictional and nonjurisdictional ser- 
vice, see State ex rel; Utils. Comm’n v. 
Nantahala Power & Light Co., 313 N.C. 614, 
332 S.E.2d 397, rev'd on other grounds, 476 
UES 1953, 1068S eC. 12849" 90 Ly lida 2d" 943 
(1986). 

Shifting of Onus to Parent Corporation. 
— In view of the Utilities Commission’s deter- 
mination that unsound or “absentee” manage- 
ment decisions on the part of a utility, and 
parental domination on the part of an alumi- 
num producing company that was both parent 
and customer, left the utility with insufficient 
resources to meet its steadily increasing public 
load and lacking in contractual power supply 
arrangements tailored to meet its public ser- 
vice needs at reasonable prices, it was well 
within the Commission’s rate making authority 
to shift the onus of those managerial shortcom- 
ings from the pockets of utility’s retail rate 
payers to the corporate offices of the aluminum 
producing company. State ex rel. Utils. Comm’n 
v. Nantahala Power & Light Co., 313 N.C. 614, 
332 S.E.2d 397, rev'd on other grounds, 476 
Wis 9565 1 10G7 Se C2349. 901 sede 2ds943 
(1986). 

Refund of Over-Collection. — The Com- 
mission erred by refunding utility’s over-collec- 
tion by deducting the amount of the deferred 
fuel account from the utility’s annual rate in- 
crease, as this would, in effect, require the 
company to pay the refund annually for as long 
as the rates fixed in the case remained in effect. 
The Commission should have provided for a 
lump-sum refund (i.e., a onetime rate reduc- 
tion) or a rate reduction over a period of time. 
State ex rel. Utils. Comm’n v. Thornburg, 316 
N.C. 238, 342 8.E.2d 28 (1986). 

A schedule of rates fixed by the Commis- 
sion under the standard prescribed by the 
legislature is binding upon the interested 
parties and the courts, provided it is within the 
bounds of reason. State ex rel. Utils. Comm’n v. 
State, 239 N.C. 333, 80 S.H:2d 133°(1954). 

Rates which the Commission simply al- 
lows to go into effect may be challenged by 
interested parties or the Commission and 
after a hearing the Commission may order a 
refund if it finds the rates to be different from 
those established by the Commission and un- 
just or unreasonable. State ex rel. Utils. 
Comm’n v. Conservation Council, 312 N.C. 59, 
320 S.E.2d 679 (1984). 

Retroactive rate making occurs when a 
rate is set so as to permit collection in the 
future for expenses attributable to past ser- 
vices. State ex rel. Utils. Comm'n v. Nantahala 
Power & Light Co., 65 N.C. App. 198, 309 
1209473) (1983), iafidj/ 3137 N. Ga G14, 13382 
S.E.2d 397 (1985), rev’d on other grounds, 476 
US. 9p3; 106 SGt. 25497,90) Evid /-2d" 943 
(1986). 
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It is not retroactive rate making for a 
corporation to be held responsible for a 
refund for the period prior to when it was 
declared a public utility. State ex rel. Utils. 
Comm’n v. Nantahala Power & Light Co., 65 
N.C. App. 198, 309 S.E.2d 473 (1983), aff’d, 313 
N.C. 614, 332 S.E.2d 397 (1985), rev’d on other 
grounds, 476 U.S. 9538, 106 S. Ct. 2349, 90 L. 
Ed. 2d 943 (1986). 

Method Which Did Not Prefer State Cus- 
tomers over Foreign Customers Held Not 
to Violate Commerce Clause. — A provision 
in a Commission order that a “combined sys- 
tem’s North Carolina public load has first call 
on the total electric energy output of the com- 
bined system, and to the extent that said out- 
put exceeds the requirements of the North 
Carolina public load, such excess will be avail- 
able for sale and will be purchased by [the 
corporation of which the system was a wholly- 
owned subsidiary]” would violate the commerce 
clause. However, where the methodology used 
by the Commission allowed the combined sys- 
tem to recover the costs of the percentage of 
energy it used based on its percentage of the 
costs of the energy generated and purchased by 
the combined system, North Carolina custom- 
ers would not be given a preference and no 
commerce clause violation would occur. State 
ex rel. Utils. Comm’n v. Nantahala Power & 
Light Co., 65 N.C. App. 198, 309 S.E.2d 473 
C983) att diss  N CaGl4 83325 Ss h2de397 
(1985), rev’d on other grounds, 476 U.S. 953, 
106 S. Ct. 2849, 90 L. Ed. 2d 943 (1986). 

Reduction of Future Rate Held Not Ret- 
roactive Rate Making. — An order which did 
not reduce revenue to compensate in the future 
for what may have been an excessive rate in the 
past, but reduced the future rate for what it 
found was a more realistic investment credit 
tax amortization, is not retroactive rate mak- 
ing. State ex rel. Utils. Comm’n v. Public Serv. 
Co., 59 N.C. App. 448, 297 S.E.2d 119 (1982). 

Court-Ordered Refund Is Not Retroac- 
tive Rate Making. — The Supreme Court has 
the power to direct the Commission to order 
refunds from rates established by final order of 
the Commission. This would not constitute ret- 
roactive rate making prohibited under the 
North Carolina Statutes. Retroactive rate mak- 
ing occurs when the utility is required to refund 
revenues collected, pursuant to the then law- 
fully established rates, for such past use. A rate 
has not been lawfully established simply be- 
cause the Commission has ordered it. If the 
Commission makes an error of law in its order 
from which there is a timely appeal the rates 
put into effect by that order have not been 
“lawfully established” until the appellate courts 
have made a final ruling on the matter. State ex 
rel. Utils. Comm’n v. Conservation Council, 312 
N.C. 59, 320 S.E.2d 679 (1984). 

The North Carolina Utilities Commis- 
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sion reviewed the capacity rate set by an 
arbitrator and determined that he did not 
properly take into account other potential 
sources of power, thus his assessment of 
avoided costs was unreasonably high, and its 
exclusion of expenses for capacity payments 
was merely the disallowance of the amount by 
which the contract rate exceeded power compa- 
ny’s avoided costs; therefore the commission 
properly disallowed expenses for unreasonably 
high payments in accordance with this section. 
State ex rel. Utils. Comm’n v. North Carolina 
Power Comm’n, 338 N.C. 412, 450 S.E.2d 896 
(1994), reh’g denied, 339 N.C. 748, 454 S.E.2d 
269 (1995), cert. denied, 516 U.S. 1092, 116 S. 
Ct1813, 1338 by hda2dy/58 (1996): 

Evidence Not Sufficient. — Because of the 
lack of evidence justifying increase and because 
the Commission did not consider the future 
revenue potential, the decision of the Commis- 
sion was not supported by competent, material, 
and substantial evidence. State ex rel. Utils. 
Comm’n v. Carolina Water Serv., Inc., 335 N.C. 
493, 439 S.E.2d 127 (1994). 


IV. RATE BASE. 
A. In General. 


Rate Base Defined. — The “rate base” is the 
cost of the utility’s property which is used and 
useful in providing service to the public. State 
ex rel. Utils. Comm’n v. Carolina Util. Custom- 
ers Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

The general doctrine is that the rate 
base is made up of values used in furnish- 
ing the service. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
189 S.E.2d 777 (1972). 

There Is But One Rate Base. — It is 
incorrect to speak of “the original cost rate 
base” and the “trended original cost rate base.” 
There is but one rate base, namely, the fair 
value of the public utility’s property used and 
useful in providing the service rendered to the 
public within this State, which value the Com- 
mission must determine as of the end of the test 
period. The original cost of the properties is 
simply evidence to be considered in making this 
determination. The replacement cost, whether 
determined by use of trended cost indices or 
otherwise, is also but evidence of the fair value 
of the properties. State ex rel. Utils. Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reafiirmed, (278: °N.©. «235; 1794S: Bedigt 
(1971); State ex rel. Utils. Comm’n v. General 
Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff’d, 281 N.C. 318, 189 
SEi2d 70511972). 

It is the duty of the Commission to ar- 
rive at an independent rate base upon con- 
sideration of all factors, including cost, replace- 
ment and trended cost, and it is its duty to 
exercise its independent judgment in doing so. 


258 


§62-133 


State ex rel. Utils. Comm’n v. Morgan, 7 N.C. 
App. 576, 173 S.E.2d 479, rev’d on other 
grounds, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reaturmed, 278 N.C. 235, 179 S.E.2d 419 
(O71): 

When Companies Considered as Single, 
Integrated System for Rate Making. — 
Where two companies traded all their genera- 
tion to TVA and received in exchange for this 
entitlements of energy which they divided as 
they pleased, the Commission could conclude 
from these facts that the two companies consti- 
tute a single, integrated system for rate making 
purposes. State ex rel. Utils. Comm’n v. 
Nantahala Power & Light Co., 65 N.C. App. 
198;309'S:E.2d 473 (1983), aff'd, 313 N.C. 614, 
332 8.E.2d 397 (1985), rev'd on other grounds, 
476 U.S. 953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 
(1986). 

What Operating Expenses May Be Con- 
sidered. — This section limits the property 
upon which North Carolina consumers are re- 
quired to pay a return to the property used and 
useful in providing intrastate service; when the 
provisions of (b)(1), (b)(3) and (c) are read in 
pari materia, it is apparent that the only oper- 
ating expenses which the Utilities Commission 
may consider in setting intrastate rates for 
North Carolina public utilities are those in- 
curred in the provision of service to a utility’s 
North Carolina consumers. State ex rel. Utils. 
Comm'n v. Nantahala Power & Light Co., 313 
INC reG14332 (S:E.2d 397," rev'd ‘on? other 
grounds, 476 U.S. 953, 106 S. Ct. 2349, 90 L. 
Ed. 2d 948 (1986). 

This section clearly provides that the rate 
base and allowable operating expenses of a 
utility are limited to those costs incurred in 
providing service to the company’s North Caro- 
lina retail customers. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 314 
N:@2 171,333: S:E.2d 259 (1985). 

Matching Revenues and Costs Required 
for Use of Post-Test Year Costs in Rate 
Base. — Where provider of water and sewer 
services asks that costs for post-test year use of 
plants be included in its rate base, the Utilities 
Commission may, under subsection (c) of this 
section, require the utility to show matching 
revenues and costs. State ex rel. Utils. Comm’n 
v. Water Serv., Inc., 328 N.C. 299, 401 S.E.2d 
353 (1991). 

What Property to Be Considered. — This 
section clearly contemplates that only that 
property of the utility which is devoted to the 
public use for which the utility has been 
granted a franchise is to be considered, both in 
arriving at the fair value rate base and in 
projecting probable future revenues and ex- 
penses. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 15 N.C. App. 41, 189 S.E.2d 
TID LALOT 2): 

In a proceeding by a power company for an 
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increase in the cash fares on its city bus system, 
the Commission was correct in considering the 
value only of the properties used and useful in 
connection with the operation of the bus sys- 
tem, without regard to the value of the electric 
properties of the power company. State ex rel. 
Utils. Comm'n v. City of Greensboro, 244 N.C. 
DAT 69S Sr Za 15 (1956): 

Question Whether Property Is “Used 
and Useful” Is One of Fact. — The question 
of whether specific property is presently “used 
and useful” in rendering service is one of fact, to 
be determined by the Commission upon compe- 
tent and substantial evidence. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
19S Ei Zdie7050(1972)) State: ex irel) Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 314 
N.C. 171, 333 S.E.2d 259 (1985); State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Assn; 3I4UN C1715 333°S.E.2d 2599 (1985): 
State ex rel. Utils. Comm’n v. Eddleman, 320 
N.C. 344, 358 S.E.2d 339 (1987). 

“Excess” Facilities Not “Used and Use- 
ful”. — If facilities are found to be excess, as a 
matter of law, they can not be considered “used 
and useful” as that term is used in subdivision 
(b)(1), and cannot be included in the rate base. 
State ex rel. Utils. Comm’n v. Thornburg, 325 
N.C. 484, 385 S.E.2d 463 (1989). 

Property Not Presently Used to Its Full 
Capacity. — The fact that a transmission line, 
a building or a telephone company’s central 
office equipment is not presently used to its full 
capacity does not necessarily justify the exclu- 
sion of any portion of it from the rate base on 
the theory that such portion is not presently 
“used and useful” in rendering service. State ex 
rel. Utils. Comm’n v. General Tel. Co., 281 N.C. 
318, 189 S:E.2d 705 (1972). 

While central office equipment might have 
provided at the end of the test period capacity 
in excess of the amount needed at that moment, 
there being no question raised that it was not in 
operation at that time, it was at that time 
property both used and useful by the utility in 
providing services to the public; therefore, the 
Commission had no authority to deduct any 
portion of its costs in arriving at the reasonable 
original cost of the property for consideration 
by it in making its ultimate determination of 
fair value. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff’d, 281 N.C. 318, 189 
S.E.2d 705 (1972). 

The question for determination in con- 
nection with an alleged overbuilding of a 
utility plant is whether the properties in ques- 
tion can be deemed “used and useful” in render- 
ing the service, as of the end of the test period. 
If not, they may not properly be included in the 
rate base. State ex rel. Utils. Comm’n v. Gen- 
eralPTela@o. *ZolN - Civs187189 55 isda 705 
(1972). 
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Property Held for Future Use. — A tele- 
phone company, with central office equipment 
sufficient to serve any reasonably anticipated 
increase in customers, may not properly add to 
its rate base additional units of central office 
equipment merely because, in the long future, 
it hopes to have customers who will use it. This 
is especially true where the supplier of such 
equipment is an affiliated corporation, con- 
trolled by the same holding company which 
controls the telephone company. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 

There is no merit in the contention that 
exclusion from the rate base of the value of 
property held by a public utility for future use 
amounts to confiscation of its property. State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Co., 15:N.C. App. 41, 189 S.E:2d 777 (1972). 

Classification as “Extraordinary Prop- 
erty Retirement” Held Error. — The classi- 
fication of a physical plant that is not “used and 
useful” (and thus not includable in a rate base) 
as “extraordinary property retirement” and 
subject to recovery through amortization, has 
no legal basis. State ex rel. Utils. Comm'n v. 
Public Staff — North Carolina Utils. Comm’n, 
aoe N-@, 195,424 SH. 2d°133)(1993). 

Where, after finding a sewer connection to be 
“no longer used and useful” and erroneously 
concluding thereupon that it should be treated 
as extraordinary property retirement and am- 
ortized over a six-year period, the Utilities 
Commission directed the “unamortized bal- 
ance’ to be “included in rate base”, the Commis- 
sion simultaneously treated the unused prop- 
erty as rate base and reasonable operating 
expenses in direct violation of the ratemaking 
process. State ex rel. Utils. Comm’n v. Public 
Staff — North Carolina Utils. Comm’n, 333 
N6Ga1957424.5 2093371993), 

Subdivision (b)(1) is designed to make 
utility customers finance reasonable con- 
struction costs arising after July 1, 1979, 
regardless of whether that construction be- 
comes useful to the customers. State ex rel. 
Utils. Comm’n v. Conservation Council, 64 N.C. 
App. 266, 307 S.E.2d 375 (1983), modified on 
other grounds, 66 N.C. 456, 311 S.E.2d 617, 
revd in part, 312 N.C. 59, 320 S.E.2d 679 
(1984). 

The purpose of subdivision (b)(4a) is to 
prevent utility companies from obtaining 
a double recovery by capitalizing the allow- 
ance for funds used during construction after 
they have had construction work in progress 
expenses for the same construction included in 
the rate base. State ex rel. Utils. Comm’n v. 
Conservation Council, 312 N.C. 59, 320 S.E.2d 
679 (1984). 

The Commission must include all rea- 
sonable construction work in progress ex- 
penditures in the rate base. The only matter 
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left to the discretion of the Commission is 
whether such expenditures are reasonable and 
prudent. State ex rel. Utils. Comm’n v. Conser- 
vation Council; 312 ‘N.C. 59, 320 S:E.2d1679 
(1984). 

Only Reasonable Construction Work in 
Progress Expenditures Included. — The 
legislature mandates that the only expendi- 
tures for construction work in progress which 
can properly be included in rate base are rea- 
sonable expenditures. State ex rel. Utils. 
Comm’n v. North Carolina Textile Mfrs. Ass’n, 
59 N.C. App. 240, 296 $.E.2d 487 (1982), rev’d 
on other grounds, 309 N.C. 238, 306 S.E.2d 113 
i933); 

Under the “financial stability” requirement of 
subdivision (b)(1) of this section, construction 
work in progress may be included in a utility’s 
rate base to the extent that the Commission 
determines that the inclusion is necessary to 
allow the utility to maintain a generally good 
overall financial status. State ex rel. Utils. 
Comm’n v. Thornburg, 316 N.C. 238, 342 $.H.2d 
28 (1986). 

Subdivision (b)(1) clearly commits to the dis- 
cretion of the Commission the determination of 
what amount of construction work in progress, 
if any, to include in the utility’s rate base. This 
discretion is tempered, however, by the stat- 
ute’s requirement that the expenditures be rea- 
sonable and prudent and that the Commission 
find that the inclusion is in the public interest 
and necessary to the financial stability of the 
utility in question. State ex rel. Utils. Comm’n 
v. Thornburg, 316 N.C. 238, 342 S.E.2d. 28 
(1986). 

Including construction work § in 
progress in rate base did not lessen rules 
and standards set by legislature. Reasonable- 
ness remains the standard. State ex rel. Utils. 
Comm’n vy. North Carolina Textile Mfrs. Ass’n, 
59 N.C. App. 240, 296 S.E.2d 487 (1982), rev’d 
on other grounds, 309 N.C. 238, 306 S.E.2d 113 
(1983). 

Evidence as to Construction Work in 
Progress. — To require the utility company to 
introduce evidence with respect to every item 
comprising construction work in_ progress 
would be an exercise in futility. The burden of 
proof would be unduly and unnecessarily bur- 
densome and the rate-making process would 
become even more time consuming and difficult 
of administration. State ex rel. Utils. Comm’n v. 
North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 8.E.2d 487 (1982), rev’d on other 
grounds, 309 N.C. 238, 306 S.E.2d 113 (1983). 

Evidence that utility’s bond rating was in 
jeopardy of falling from an A rating to a BAA 
rating and that the inclusion of the additional 
construction work in progress was necessary to 
“stabilize” the company at its A rating level, 
along with other evidence, supported the Com- 
mission’s finding that the inclusion of addi- 
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tional construction work in progress was neces- 
sary to the utility’s financial stability. State ex 
rel. Utils. Comm'n v. Thornburg, 316 N.C. 238, 
342 S.E.2d 28 (1986). 

Evidence of whether the plant under 
construction will be completed within a 
reasonable time is pertinent to deciding if 
expenditures for such construction are reason- 
able and prudent. State ex rel. Utils. Comm’n v. 
Conservation Council, 312 N.C. 59, 320 S.E.2d 
679 (1984). 

While it is the better practice for the Com- 
mission to specifically find that the construc- 
tion will be completed within a reasonable 
time, the statute does not require it so long as 
there is evidence in the record that the plant 
would be completed within a reasonable time. 
State ex rel. Utils. Comm’n v. Conservation 
@ouncili312)N.C: 59, 320.8.H.2d 679 (1984). 

Inclusion of Facility in Another State 
Absent North Carolina Certificate of Au- 
thority. — The Commission acted within the 
limits of its authority when it included Cat- 
awba Unit 1, located in South Carolina, in 
power company’s rate base, even though no 
North Carolina certificate of necessity had been 
obtained prior to beginning construction 
thereof. State ex rel. Utils. Comm v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 

Inclusion of Ownership Interest in All 
Common Plant of Nuclear Power Station 
Held Proper. — The Commission acted within 
its authority when it included in power compa- 
ny’s rate base the company’s ownership interest 
in all of common plant of nuclear power station, 
despite argument that only half of the common 
plant should be associated with operating Unit 
1, and that the other half should be classified as 
construction work in progress consistent with 
the Commission’s treatment of not yet opera- 
tional Unit 2. State ex rel. Utils. Comm'n v. 
Pddlemanias204:N.G, 344, 358 S.b:2d. 339 
(1987). 

Before 1977 amendment of subdivision 
(b)(1), utilities were not allowed to include 
construction work in progress (CWIP) in 
rate base. Instead, a utility would add to- 
gether all of the costs incurred by a project each 
year and multiply that by the allowance for 
funds used during construction (AFUDC) rate. 
The AFUDC rate is a rate of interest which 
represents as nearly as possible the actual cost 
of money used for construction. The figure that 
results from multiplying the costs times the 
AFUDC rate is capitalized annually until the 
plant comes into service and is then recovered 
along with the original costs of the plant. State 
ex rel. Utils. Comm’n v. Conservation Council, 
249 NW C159; 320 8.E:2d 679 (1934). 

Exclusion of Plant Under Construction. 
— A generating plant of a power company, 
half-completed at the end of the test period, or 
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a half-completed line of telephone wire, cannot 
be deemed property “used in providing the 
service” “as of the end of the test period used in 
the hearing.” Neither can it be deemed property 
“useful” in rendering the service at that time. 
State ex rel. Utils. Comm’n v. Morgan, 278 N.C. 
235, 179 S.E.2d 419 (1971), decided prior to 
1977 amendment. 

It was error for the Commission to include in 
the rate base of a public utility the value of the 
plant under construction at the end of the test 
period, and to make a pro forma adjustment to 
revenues by adding to the actual revenue 
earned in the test period “interest charged to 
construction,” since the plant under construc- 
tion was not in operation at the end of the test 
period. State ex rel. Utils. Comm’n vy. Morgan, 
2718 N.C. 235, 179 5.%.2d 419 (1971). deaded 
prior to 1977 amendment. 

A telephone plant under construction at the 
end of the test period is not property “used and 
useful” within the meaning of this section and 
is not to be included in the rate base. State ex 
rel. Utils. Comm’n v. General Tel. Co., 281 N.C. 
318, 189 S.E.2d 705 (1972), decided prior to 
1977 amendment. 

Contributions in aid of utility construc- 
tion must be excluded from rate base. 
State ex rel. Utils. Comm’n v. Heater Util., Inc., 
288 N.C. 457, 219 S.E.2d 56 (1975), decided 
prior to 1977 amendment. 

The term “the public utility’s property used 
and useful ... in providing the service” in sub- 
division (b)(1) was not intended by the legisla- 
ture to include that portion of the utility plant 
in service represented by contributions made 
by the utility's patrons in aid of construction. 
State ex rel. Utils. Comm’n v. Heater Util., Inc., 
288 N.C. 457, 219 S.E.2d 56 (1975), decided 
prior to 1977 amendment. 

It makes no difference whether contributions 
to utility company were made initially by cus- 
tomers or by land development companies, or 
whether some of the latter were closely related 
to the utility company. The controlling factor is 
whether the utility company’s customers ulti- 
mately bore the cost of such contributions. 
State ex rel. Utils. Comm’n v. Heater Util., Inc., 
288 N.C 457, 219 S.H.2d) 56 (1975), decided 
prior to 1977 amendment. 

“Contribution” Correctly Excluded. — 
The Utilities Commission did not err in exclud- 
ing from the rate base of a water utility an 
amount representing the difference between 
the original cost of a water system constructed 
by the developers of a real estate subdivision 
and the price paid to such developers by the 
water utility, where the Commission found that 
such difference amounted to an indirect pay- 
ment from the customers to the utility through 
the purchase of their lots, which allowed the 
original owners to sell the water system to the 
utility for less than the probable cost of instal- 
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lation. State ex rel. Utils. Comm’n v. Heater 
Util. pInc., 288 N.@457, 2199S:E: 20156: (1975); 
decided prior to 1977 amendment. 

The Commission was not required to 
include a contributed plant in applicant’s 
fair value rate base. State ex rel. Utils. Comm’n 
v. Heater Util., Inc., 26 N.C. App. 404, 216 
S:H.20.487,ait di 288 N.Cr45 7219 SZ. 56 
(1975), decided prior to 1977 amendment. 

When Addition to Plant May Be Added to 
Rate Base. — When the addition to plant is 
completed and put into service, the entire cost 
of it, including the cost of capital incurred in 
construction, is added to the rate base of the 
company. State ex rel. Utils. Comm’n v. Mor- 
PAN ea ONO a 50, 1 On 2dr Loo 7) 
decided prior to 1977 amendment. 

Unnecessary Additions. — A utility may 
not justify an increase in its rates for service to 
its present customers by evidence of its present 
intent to build additions to its plant not reason- 
ably considered necessary for adequate service, 
including proper reserve capacity, by the end of 
the time needed for the completion of such 
additions. State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Value of franchise does not enter into 
computation of the utility’s rate base. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
281 NC. 318, 189°S.E.2d, 405, (1972), 

The rate base should include working 
capital supplied by the company. State ex 
rel. Utils. Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 S.B.2d 419 (1971). 

The utility's own funds reasonably invested 
in such materials and supplies and its cash 
funds reasonably so held for payment of oper- 
ating expenses, as they become payable, fall 
within the meaning of the term “property used 
and useful in providing the service,” and are a 
proper addition to the rate base on which the 
utility must be permitted to earn a fair rate of 
return. State ex rel. Utils. Comm’n v. VEPCO, 
285 N.C. 398, 206 S.E.2d 283 (1974). 

But such rate base should not include 
funds supplied by customers. State ex rel. 
Utuls Commmn vy. Morgan, 277 NiG. 255; Wav 
5.E.2d 405 (1970), reatfirmed)9278 NC: 9235: 
179_S.E:2d' 419 (1971): 

As funds collected from customers and 
used by utility as working capital are not 
“the public utility’s property” within the 
meaning of subsection (b)(1). State ex rel. Utils. 
Comm'n v. VEPCO, 285 N.C. 398, 206 S.E.2d 
283 (1974). 

The utility is not entitled to include in its rate 
base funds which it has not provided but which 
it has been permitted to collect from its custom- 
ers for the purpose of paying expenses at some 
future time and which it actually uses as work- 
ing capital in the meantime. State ex rel. Utils. 
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Comm’n v. VEPCO, 285 N.C. 398, 206 S.E.2d 
283 (1974). 

Overcharge to Investment Does Not Di- 
rectly Affect Rate Base. — Only those pur- 
chases for operating materials and supplies, 
including current maintenance, are chargeable 
to operating expense, and purchases for plant 
construction go into an account for investment 
in plant, not to operating expense, so that an 
overcharge, if any, to investment in plant does 
not affect the net operating income. While such 
overcharge would improperly add to the ac- 
count for original cost of the plant, which is an 
item to be considered in computing the rate 
base, it actually would not affect the rate base 
directly, since the rate base is the fair value of 
the plant, not the cost of it. State ex rel. Utils. 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
S.E.2d 419 (1971). 

Acceptance by Commission of “book 
value” or “cost less depreciation” as rate 
base is in conflict with the standard pre- 
scribed in the statute. The conclusion is ines- 
capable that by accepting the book value as the 
rate base, it necessarily excluded consideration 
of present cost of replacement and all other 
factors from effective consideration. State ex 
rel. Utils. Comm’n v. State, 239 N.C. 333, 80 
S.E.2d 133 (1954). 

Costs are presumed to be reasonable 
unless challenged. State ex rel. Utils. 
Comm’n v. Conservation Council, 312 N.C. 59, 
320 S.E.2d 679 (1984). 

Excess of Fair Value over Original Cost 
Less Depreciation to Be Included in Rate 
Base. — This section contemplates that the 
excess of “fair value,” ascertained by the Com- 
mission, over and above the original cost, less 
depreciation, shall be included in the rate base 
of the utility, just as if it were a realized profit 
invested in additional property used and useful 
in rendering service to the public. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972); State ex rel. Utils. 
Comm’n v. Duke Power Co., 285 N.C. 377, 206 
S.E.2d 269 (1974). 

Excess of Fair Value over Total Capital 
of Company. — The excess of “fair value” over 
the actual total capital of the company (debt 
capital, plus capital stock, plus actual surplus) 
is to be added to the equity component of the 
capital structure for the purpose of fixing rates 
under this section. State ex rel. Utils. Comm’n 
v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 
105 (1972): 

The Commission may reduce a utility’s 
rate base by increasing its accumulated 
depreciation account as an offset to a pro 
forma adjustment by the utility in the same 
amount to depreciation expense. State ex rel. 
Utils. Comm’n v. Duke Power Co., 305 N.C. 1, 
287 S.E.2d 786 (1982). 
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B. Fair Value. 


Commission Must Consider Require- 
ments of Section in Arriving at Fair Value 
of Property. — In arriving at the fair value of 
a public utility’s property used and useful in 
providing the service rendered to its customers, 
the Commission is charged with the duty to 
consider the requirements set forth in this 
section, as well as other relevant factors. State 
ex rel. N.C. Utils. Comm’n v. Westco Tel. Co., 
266 N.C. 450, 146 S.E.2d 487 (1966). 

“Minimal Consideration” Inadequate. — 
The Commission may not brush aside one of the 
prescribed indicators of original cost and re- 
placement cost by giving it “minimal consider- 
ation.” State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Neither the Commission nor the Su- 
preme Court may evade the mandate of 
this section by determining the number of 
dollars which would be a fair return on the 
original cost, depreciated, and then simply 
translating that amount into a percentage of 
“fair value.” State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Meaning of “Value”. — The term “value” in 
this section does not refer to the original or the 
replacement cost of the property or to the 
exchange or sales price it would command, as 
used or secondhand property, on the market. It 
has reference to the value of the property 
actually in use, serving its purpose as a part of 
a composite public utility, earning an income 
for its owner. State ex rel. Utils. Comm'n vy. 
State, 239 N.C. 333, 80 S.E.2d 133 (1954). 

Value is not the price for which the property 
could be sold as used or secondhand property. It 
is not the sale or exchange value of the entire 
business as a going concern. It is not the same 
as the fair value to be awarded by a jury ina 
condemnation case. The concept of “fair value,” 
as used with reference to a public utility’s rate 
base, is unique to rate making. State ex rel. 
Utils. Comm'n v. General Tel. Co., 281 N.C. 318, 
189.8.E.2d 705 (1972). 

Necessity for Determining Fair Value of 
Utility’s Property. — The first step prescribed 
by subsection (b)(1), that of ascertaining the 
fair value of the public utility’s property used 
and useful in providing the service rendered to 
the public within this State, becomes of critical 
importance in the rate-making process, for only 
after the determination of this rate base can 
judgment be intelligently exercised fixing the 
rate of return which the utility is entitled to 
receive on the fair value of its property and 
fixing rates to be charged by the utility which 
are fair both to the public utility and to the 
consumer. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff’d, 281 N.C. 318, 189 
p.l2d 705 (1972). 
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Factors to Be Considered in Determin- 
ing Fair Value. — This section contemplates a 
weighing of (1) the reasonable original cost, less 
depreciation, (2) the replacement cost, which 
may be determined by trending such reason- 
able depreciated cost to current cost levels or by 
any other reasonable method, and (3) any other 
relevant factor, by the Commission in the exer- 
cise of its own expert judgment in determining 
“fair value.” State ex rel. Utils. Comm'n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
GLO) 

This section contemplates that, normally, the 
Commission will ascertain the “fair value” of 
the properties at a point somewhere between 
the original cost, less depreciation, and the cost 
of replacement new, less depreciation. The 
Commission has the duty to weigh these evi- 
dences of “fair value” and may not disregard 
either, or brush either aside. State ex rel. Utils. 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
©.H.2d 705 (1972). 

Fair Value Not Ascertainable by Mathe- 
matical Formula. — “Replacement cost” and 
“fair value” are not synonymous. Nor is “fair 
value” an arithmetical average of original cost 
and replacement cost, less depreciation, nor is 
it to be ascertained by the application of any 
mathematical formula. State ex rel. Utils. 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972); State ex rel. Utils. Comm’n 
v. City of Durham, 282 N.C. 308, 193 S.E.2d 95 
UOT) 

Neither original cost, depreciated, nor 
replacement cost, depreciated is the mea- 
sure of “fair value.” They are indicators of 
“fair value” and their respective weights are to 
be determined by the Commission in its expert 
judgment. State ex rel. Utils. Comm v. 
VEPCO, 285 N.C. 398, 206 S.E.2d 283 (1974). 

Balancing of Factors by Commission in 
Determining Fair Value. — Having made 
properly supported findings, it is for the Com- 
mission, not the reviewing court, to determine, 
in its expert discretion and by the use of “bal- 
anced scales,” the relative weights to be given 
these several factors in ascertaining the ulti- 
mate fact of “fair value.” State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 15 
N.G. App. 41, 189.'S.E.2d 7771972). 

It is the clear intent of subsection (b)(1) that 
the Commission, in considering the indicators 
of “fair value” which themselves are supported 
by competent and substantial evidence, shall 
use its own expert judgment as to the credibil- 
ity of the evidence in the record and as to the 
weight to be given to it. State ex rel. Utils. 
Comm’n v. Duke Power Co., 285 N.C. 377, 206 
S.E.2d 269 (1974). 

Necessity That Commission Review 
Management Decisions. — Review of man- 
agement decisions by the Utilities Commission 
in a general rate case is not only entirely 
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appropriate but even necessary, for poorly 
maintained equipment justifies a subtraction 
from both the original cost and the reproduc- 
tion cost of existing plant before weighing these 
factors in ascertaining the present “fair value” 
rate base of the utility’s properties as required 
by this section. State ex rel. Utils. Comm'n v. 
VEPCO, 48 N.C. App. 453, 269 S.E.2d 657, cert. 
denied, 301 N.C. 531, 273 S.E.2d 462 (1980). 

Effect of Improper Plant Engineering 
and Maintenance. — Neither the original 
cost nor the reproduction cost may properly be 
taken as the present fair value of telephone 
properties which were improperly engineered, 
have not been properly maintained, and are 
consequently in need of extensive rehabilita- 
tion. State ex rel. Utils. Comm’n v. Morgan, 277 
N.C. 255, 177 S.E.2d 405 (1970), reaffirmed, 
2ISUN C235, L792 419 CLOT LD): 

The fact that a plant or a unit thereof is not 
well adapted to, or is inappropriate for, its 
present and/or reasonably to be anticipated 
future use tends materially to reduce its value 
below its reproduction new cost. One of the 
forms of inappropriateness is inappropriate en- 
gineering layout. State ex rel. Utils. Comm’n v. 
General Tel. Co., 21 N.C. App. 408, 204 S.E.2d 
529, rev'd on other grounds, 285 N.C. 671, 208 
S.E.2d 681 (1974). 

The fair value of a new addition, when 
completed and in service, would almost cer- 
tainly be found to be its total cost and, thereaf- 
ter, would be found by considering such cost 
and the reproduction, or trended, cost, includ- 
ing interest during construction. State ex rel. 
Utils. Comm’n v. Morgan, 278 N.C. 235, 179 
S.E.2d 419 (1971). 

Method of Taking Inflation and Rising 
Cost of Plant Additions into Account. — An 
accepted method of taking inflation and rising 
cost of plant additions into account in rate 
making is to fix rates for service sufficient, 
presently, to bring to the company a rate of 
return, on its present rate base, slightly in 
excess of that which is necessary to meet the 
test of reasonableness. State ex rel. Utils. 
Comm'n v. Morgan, 278 N.C. 235, 179 S.E.2d 
419 (1971). 

Weight of Trended Cost Evidence. — In 
times of increased construction costs and de- 
creased dollar value, trended cost evidence de- 
serves weight in proportion to the accuracy of 
the tests and their intelligent application. State 
ex rel. Utils. Comm’n v. Lee Tel. Co., 263 N.C. 
702, 140 S.E.2d 319 (1965); State ex rel. Utils. 
Comm'n v. General Tel. Co., 12 N.C. App. 598, 
184 S.E.2d 526 (1971), modified and aff’d, 281 
NC. ols, 189° 5.b2d 705, d972): 

Trended cost is useful only when it becomes 
necessary to fix the present value of facilities 
constructed when the cost was low and replace- 
ment has become expensive. State ex rel. Utils. 
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Comm'n v. Lee Tel., Co., 263 N.C. 702, 140 
Std 19° (1965). 

Trended Cost Evidence Useful But Not 
Conclusive. — The trended cost takes into 
account the type of facility, its age, its original 
and replacement cost, terrain, location, its 
probable useful life, and other factors. Such 
evidence is not conclusive, but it does appear to 
be a useful guide in determining value of facil- 
ities. State ex. rel. Utils. Comm’n v. Lee Tel. 
Co.; 263 N.C. 702, 140'S.B.2d 319 (1965): 

“Fair value” does not cover money stu- 
pidly, extravagantly, or corruptly spent 
and if a utility has been seriously overbuilt, or 
its promoters have been seriously overpaid, the 
law does not intend that its customers shall be 
saddled with the payment of interest on money 
that was thrown away. State ex rel. Utils. 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970). reathrmed,, 2785 N: Gin 2Z35ae 
».H.2d 419 (1971). 

And a utility may not inflate its rate base 
by extravagance in purchasing equipment or 
constructing its plant. In this connection, it is 
immaterial whether such extravagance is due 
to careless improvidence or willful payment of 
exorbitant prices to an affiliate. On the other 
hand, the management of the business of a 
public utility, including the fixing of the prices 
which it pays for the construction and equip- 
ment of its plant and for its maintenance and 
operation, rests with its board of directors in 
the absence of clear mismanagement or abuse 
of discretion. State ex rel. Utils. Comm'n vy. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972): 

Credibility and weight of evidence in 
determination of “fair value” is for the 
Commission, not for a court, to determine. 
State ex rel. Utils. Comm’n v. Duke Power Co., 
285 N.C. 398, 206 S.E.2d 283 (1974). 

It is not the meaning of subsection (b)(1) that, 
in the absence of expert opinion testimony as to 
the weight to be given the respective indicators 
of “fair value,” the Commission must give them 
equal weight and find “fair value” by the mere 
striking of an arithmetic average of the indica- 
tors. State ex rel. Utils. Comm’n v. Duke Power 
Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Having made findings of the original cost less 
depreciation and replacement cost less depreci- 
ation, the weight to be given those figures in 
reaching the ultimate finding of fair value is to 
be determined by the Commission, not by the 
reviewing court. State ex rel. Utils. Comm’n v. 
City of Durham, 282 N.C. 308, 193 S.E.2d 95 
Glio72): 

The Commission is not required to ac- 
cept expert witness’ opinion as to the 
weight to be given the original cost and 
replacement cost increments of fair value, even 
though there be no contrary expert testimony. 
State ex rel. Utils. Comm’n v. VEPCO, 285 N.C: 
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398, 206 S.E.2d 283 (1974). 

This section does require expert testimony as 
to the weight which the Commissioner should 
give to original cost and to replacement cost 
factors in carrying out its mandate to “con- 
sider” these indicators of “fair value.” State ex 
rel. Utils. Comm’n v. Duke Power Co., 285 N.C. 
377, 206 S.E.2d 269 (1974). 

Reviewing court may not properly dis- 
turb an order of the Commission merely 
because it would have given different 
weight to each of the indicators of “fair value.” 
State ex rel. Utils. Comm’n v. Duke Power Co., 
285 N.C. 377, 206 S.E.2d 269 (1974); State ex 
rel. Utils. Comm’n v. Mebane Home Tel. Co., 35 
N.C. App. 588, 242 S.E.2d 165 (1978), aff’d, 298 
eG wLO2.257 5.H.2d 623 (1979). 

A reviewing court may not set aside the 
Commission’s determination of “fair value” 
merely because the court would have given the 
respective elements different weights and 
would, therefore, have arrived at a different 
“fair value.” State ex rel. Utils. Comm'n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972); State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 15 N.C. App. 41, 189 S.E.2d 
MG) 12), 

A finding of “fair value” by the Commis- 
sion is not rendered immune to judicial 
review by Commission’s declaration that, 
in reaching such finding, it followed no formula. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
2510N.C5318,089 8.6 .2d 705 (1972). 

The mere recital by the Commission 
that it has considered all of the factors 
prescribed by this section in arriving at its 
ascertainment of “fair value” does not preclude 
the reviewing court from setting aside the find- 
ing of “fair value” where the record discloses 
that the Commission in fact failed to do so. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972); State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Go; 15iN-Ci Appi, 189 S:B.2d.777 (1972). 

When Commission’s Finding of Fair 
Value May Be Set Aside. — The determina- 
tion of the weight to be given each factor in its 
ascertainment of “fair value” is for the Commis- 
sion, not the reviewing court. But if it is clear 
from the record that the Commission reached 
its finding of “fair value” by disregarding or 
giving minimal consideration to one of the 
enumerated factors, its finding of the ultimate 
fact of “fair value” may be set aside by the court 
on the ground of error of law in such ascertain- 
ment. Similarly, the finding of “fair value” may 
be set aside by the reviewing court if it clearly 
appears that the Commission has made its 
determination thereof by giving weight to a 
factor as to which there is no substantial evi- 
dence in the record, and likewise where the 
order of the Commission shows that it reached 
its determination of “fair value” by considering 
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unspecified facts other than original cost and 
replacement cost depreciated. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 

Determination of Fair Value Upheld. — 
There was no reversible error in the Commis- 
sion’s determination that the fair value of the 
power company’s properties, exclusive of the 
allowance for working capital, should be deter- 
mined by giving a weighting of one third to 
replacement cost, depreciated, and two-thirds 
weighting to original cost, depreciated. State ex 
rel. Utils. Comm’n v. VEPCO, 285 N.C. 398, 206 
S.Hi2d 283 (1974). 


C. Original Cost. 


In fixing fair value, original cost is an 
item to be considered. State ex rel. Utils. 
Comm nm v.s-ublic ery. Co, of N:C.. Inc. 257 
NCe 23a, 20.0. h20d"457 (1962): 

But Is Only One Factor. — The establish- 
ment of the reasonable original cost of the 
property, as referred to in subsection (b)(1), is of 
significance only because reasonable original 
cost is one of several figures and factors which 
the statute requires the Commission to con- 
sider in arriving at fair value. State ex rel. 
Utils. Comm’n v. General Tel. Co., 12 N.C. App. 
598, 184 S.E.2d 526 (1971), modified and aff’d, 
281N C7 3n8) 1895020 705,019 72): 

Ordinarily, Price Actually Paid Is Con- 
sidered Reasonable Original Cost. — 
Where a public utility’s property has been pur- 
chased from a stranger, ordinarily the price 
actually paid by the utility would be considered 
its reasonable costs, though it would not neces- 
sarily be so. Even in such a case the Commis- 
sion may find that the management of the 
utility acted improvidently or carelessly and 
paid a price greater than reasonable. State ex 
rel. Utils. Comm’n v. General Tel. Co., 12 N.C. 
App. 598, 184 S.E.2d 526 (1971), modified and 
aff'd, 281 N.C. 318, 189 S.E.2d 705 (1972). 

Determining Reasonable Original Cost 
of Property Sold to Utility by Affiliated 
Corporation. — In determining the rate base, 
the fact that equipment or services are sold to 
the utility by an affiliated corporation does not 
alter the ultimate question for the Commission. 
That question is whether the prices paid by the 
utility are reasonable and, therefore, reflect the 
“reasonable original cost” of the properties. The 
only effect of the affiliation between the utility 
and its supplier is that such relationship calls 
for a close scrutiny by the Commission of the 
price paid by the utility. State ex rel. Utils. 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
oba2d 705.972): 

For purposes of determining a utilities rate 
base, when considering a purchase made from 
an affiliated company, the bargaining is not at 
arm’s length and when the transaction is called 
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in question, the burden is upon the utility to 
show that the price it paid was reasonable. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
281 Ni C2318 189 S-Ee2dai05 (1972): 

In cases in which a substantial portion of a 
utility's property was acquired by purchase 
from an affiliated company, it becomes obliga- 
tory upon the Commission to scrutinize the 
prices paid and, to the extent it finds such 
prices unreasonable, to make adjustments in 
the utility’s figures accordingly. This is all the 
more true where the affiliated supplier so dom- 
inates the market that its pricing policies may 
not be sufficiently controlled by normal compe- 
tition. State ex rel. Utils. Comm’n v. General 
Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff'd, 281 N.C. 318, 189 
prlte2d 705 1972). 

Where the prices paid by a telephone com- 
pany to an affiliated manufacturing company 
are the same as those which the manufacturing 
company charges other affiliated companies to 
which it makes a majority of its sales, the 
Utilities Commission could properly determine 
the reasonableness of the prices charged by the 
manufacturing company by comparing its rate 
of return on common equity with the rates of 
return experienced by other manufacturing 
companies operating in similar fields. State ex 
rel. Utils. Comm’n v. General Tel. Co., 12 N.C. 
App. 598, 184 S.E.2d 526 (1971), modified and 
ait d, 281) N:C..318 1895.6 2d7 0541972): 


D. Replacement Cost. 


Necessity of Finding Replacement Cost. 
— Without a finding by the Commission of the 
replacement cost of a public utility’s properties 
“used and useful in providing the service,” the 
Commission’s finding of “fair value” was af- 
fected by an error of law and, consequently, its 
finding of a fair rate of return on such “fair 
value” was so affected and was premature. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
231 N-GAsls 189 Sai 2de7O5asao72): 

While the consideration or weight to be given 
replacement cost, depreciated, in ascertaining 
“fair value” rests in the sound discretion of the 
Commission, the reviewing court cannot satis- 
factorily determine whether the Commission 
considered or weighed this element at all, or 
merely gave it minimal consideration, unless 
the Commission sets forth what it found this 
element to be. State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

Discounting Replacement Cost for De- 
preciation. — In determining “fair value,” the 
Commission may discount the replacement cost 
new by the same percentage as that indicated 
by the total accumulated depreciation in arriv- 
ing at the replacement cost factor, or, if there is 
evidence to support such a finding, may dis- 
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count replacement cost new by a greater or a 
smaller amount on account of depreciation, 
including obsolescence. State ex rel. Utils. 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

It is for the Commission to determine 
what weight to give to evidence as to 
replacement cost. State ex rel. Utils. Comm’n 
v. General Tel. Co., 12 N.C. App. 598, 184 
S.E.2d 526 (1971), modified and aff’d, 281 N.C. 
S189 189s La 05rdo72): 

Fair Value Usually Less Than Recon- 
struction Cost. — Ordinarily, the fair value of 
a utility’s property is found to be less than the 
reconstruction cost of the property. State ex rel. 
Utils. Comm’n v. City of Durham, 282 N.C. 308, 
193 °S.H2d 95 (1972). 

Fair Value Cannot Exceed Present Cost 
of Constructing Substitute. — The present 
“fair value” of a utility system of generating 
plants, transmission lines and distribution 
lines cannot exceed the present cost of con- 
structing a substitute system of modern design, 
capable of generating and distributing the 
same quantity of power at less operating ex- 
pense. State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 


V. OPERATING EXPENSES AND 
WORKING CAPITAL. 


Reasonable Operating Expenses Must 
Be Ascertained. — In fixing rates to be 
charged by the public utility, the Commission is 
directed to ascertain, among other things, the 
public utility’s reasonable operating expenses. 
State ex rel. Utils. Comm’n v. North Carolina 
Consumers Council, Inc., 18 N.C. App. 717, 198 
S.E.2d 98, cert. denied, 284 N.C. 124, 199 
S.E.2d 663 (1973). 

Term to Be Liberally Interpreted and 
Applied. — When a narrow construction of the 
operating expense element of a regulatory act 
would frustrate the purposes of the act, the 
term should be liberally interpreted and ap- 
plied. State ex rel. Utils. Comm’n v. Edmisten, 
294 N.C. 598, 242 S.E.2d 862 (1978). 

A restrictive interpretation of the oper- 
ating expense element of the rate-making 
formula would severely limit the ability of the 
Commission to act in the best interest of the 
consuming public in emergency situations. 
State ex rel. Utils. Comm’n v. Edmisten, 294 
N.C. 598, 242 S.E.2d 862 (1978). 

Cost of collecting past-due accounts is 
an operating expense. State ex rel. Utils. 
Comm’n v. North Carolina Consumers Council, 
Inc., 18 N.C. App. 717, 198 S.E.2d 98 (1978). 

Cancellation Costs as Operating Ex- 
pense. — There was no error in the Commis- 
sion’s authorization for utility to amortize costs 
associated with abandoned construction of nu- 
clear power plant as operating expenses for 
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rate making purposes; this action was within 
the commission’s power and supported by com- 
petent, material, and substantial evidence. 
State ex rel. Utils. Comm’n v. Thornburg, 325 
N.C. 463, 385 S.E.2d 451 (1989). 

Costs Held to Be Cancellation Costs. — 
Costs of the additional burden assured by one 
unit at nuclear power plant in anticipation of 
reducing the costs of the remaining three units, 
which were later cancelled, should have been 
treated as cancellation costs of the abandoned 
units, to be recovered as operating expenses 
through amortization. State ex rel. Utils. 
Comm’n v. Thornburg, 325 N.C. 484, 385 S.E.2d 
463 (1989). 

Tracking Rate Increases as Operating 
Expenses. — Tracking rate increases, de- 
signed to recover the reasonable costs of ap- 
proved exploration projects, must be said to be 
operating expenses, if practical effect is to be 
given to this chapter, where the Commission 
has found that if no new supply source were 
obtained, the utilities would be unable to sup- 
ply adequate service to their customers. State 
ex rel. Utils. Comm’n v. Edmisten, 294 N.C. 
598, 242 S.E.2d 862 (1978). 

Cost of Service Calculation. — The Utili- 
ties Commission’s ultimate conclusion that the 
peak and average cost-of-service methodology 
more properly allocates fixed costs between 
annual use and peak day utilization of the 
facilities than does the peak responsibility 
method or the imputed load factor method was 
supported by sufficient findings and competent, 
material and substantial evidence. State ex rel. 
Utilities Comm’n v. Carolina Util. Customers 
Ass’n, 351 N.C. 223, 524 S.E.2d 10 (2000). 

As to constitutionality of permitting 
utilities to recover excess costs of explora- 
tion ventures through tracking rate in- 
creases, see State ex rel. Utils. Comm'n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 

Error to Add Interest Charged to Con- 
struction to Operating Revenue. — It was 
error for the Commission to add to the compa- 
ny’s operating revenue for the best period in- 
terest charged to construction during the test 
period. State ex rel. Utils. Comm’n v. Morgan, 
mae IN. C235) 179'S.E.2d 419 (1971). 

“Depreciation” Defined. — Broadly speak- 
ing, depreciation is the loss not restored by 
current maintenance which is due to all the 
factors causing the ultimate retirement of the 
property. While property remains in the plant, 
the estimated depreciation rate is applied to 
the book cost and the resulting amounts are 
charged currently as expenses of operation. 
State ex rel. Utils. Comm’n v. State, 239 N.C. 
333, 80 S.E.2d 133 (1954). 

Depreciation Deductions. — For rate- 
making purposes a public utility is allowed to 
deduct annually, as an operating expense, so 
much of its capital investment as is actually 
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consumed during the current year in rendering 
the service required of it. But the cost repre- 
sents the amount of the investment, and it is 
the actual cost, not theretofore recouped by 
depreciation deductions, that must constitute 
the base for this allowance. State ex rel. Utils. 
Comm n vs otate, 2899N.Cx333,80 S6.2d 133 
(1954); State ex rel. Utils. Comm’n v. Heater 
Ute ines 28Stn Cr45762197 5, 205611975), 

In establishing rates a public utility is enti- 
tled to deduct each year as an operating ex- 
pense only such depreciation as represents the 
investment currently consumed and not pro- 
vided against by maintenance. Thus the integ- 
rity of the investment is maintained, and this is 
all the utility has a right to demand. The rate 
should be fixed, as near as may be, so that it 
will extend over the usable life of the property 
being depreciated. Otherwise the allowance 
will be unjust either to the utility or to the 
public. State ex rel. Utils. Comm’n v. State, 239 
N.€; 333; 80'S. E.2d'133 (1954). 

The purpose of an annual allowance for 
depreciation and the resulting accumulation 
of a depreciation reserve is not, as is sometimes 
erroneously supposed, to provide the utility 
with a fund by which it may purchase a replace- 
ment for the property when it is worn out. The 
purpose of the allowance is to enable the utility 
to recover the cost of such property to it. State 
ex rel. Utils. Comm’n v. Heater Util., Inc., 288 
N°G457,1219°5:6:2d 56: (1975): 

The rate of depreciation allowed by the 
federal government for income tax pur- 
poses is not necessarily the proper rate to 
be allowed for rate-making purposes. Indeed, 
for rate-making purposes it would ordinarily be 
excessive, especially in respect to buildings and 
like permanent improvements. State ex rel. 
Utils. Comm’n v. State, 239 N.C. 333, 80 S.E.2d 
133 (1954). 

Depreciation Based on Original Cost. — 
Subdivision (b)(3) clearly directs that the an- 
nual allowance for depreciation of durable 
properties, such as a pipeline, be based upon 
the original cost of the property to the utility 
and not upon either its current fair value or the 
cost of installation borne by a former owner, 
such as the real estate developers in the 
present case. State ex rel. Utils. Comm'n v. 
Heater Util., Inc., 288 N.C. 457, 219 S.E.2d 56 
(1975). 

An instruction that the current rather than 
the cost value of capital investment shall be 
used as the basis for estimating depreciation 
allowances is incorrect. State ex rel. Utils. 
Comm’n v. State, 239 N.C. 333, 80 S.E.2d 133 
(1954). 

Using Property Which Has Been Fully 
Depreciated for Other Purposes. — It 
would be unfair to a utility not to take into 
consideration the present fair value of property 
now in use but which has been fully depreciated 
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for other purposes. On the other hand, if the 
rate of depreciation allowed for rate-making 
purposes is in excess of the investment cur- 
rently consumed, over and above maintenance 
costs, it is unfair to the public, for then the 
company is permitted to recover annually a 
part of its investment which is not currently 
consumed. State ex rel. Utils. Comm’n v. State, 
239 N.C. 333, 80 S.E:2d 133 (1954). 

Transactions Between Utilities and Af- 
filiated Supply Companies. — It is the duty 
of the Commission to look closely at transac- 
tions between utility operating companies and 
affiliated supply companies to be sure that the 
public is not required to pay rates based on 
excessive costs resulting from excessive profits 
earned by an unregulated supplier. State ex rel. 
Utils. Comm’n v. Morgan, 7 N.C. App. 576, 173 
S.E.2d 479, rev'd on other grounds, 277 N.C. 
255,177 S.H.2d 405 (1970), reaffirmed; 278 
NE@ 3235, 179; Site 2d 4190971). 

The financial condition of a public util- 
ity and the demand for its bonds and 
securities which affect its capacity to compete 
on the open market for additional equity and 
debt capital are ordinarily material consider- 
ations in fixing rates. But these factors are of 
little moment where the applicant has avail- 
able at all times a fund provided by its parent 
company from which it may borrow at will for 
needed improvements or enlargements. What it 
has to pay for its borrowings from this fund is of 
more importance. These are some of the “other 
facts” the statute requires the Commission to 
consider. State ex rel. Utils. Comm’n v. State, 
239 N.C. 333, 80'S.B.2d 133 (1954). 

Capital Investment Determined as of 
Time Rates Are Effective. — Where a utility 
is currently investing large amounts of capital 
in expansion, the Utility Commission should 
determine the capital invested as of the time 
the rates fixed by it are to be effective, rather 
than the average net investment of the utility 
for the entire test year, since the rates fixed are 
prospective. State ex rel. N.C. Utils. Comm'n v. 
Piedmont Natural Gas Co., 254 N.C. 536, 119 
S.E.2d 469 (1961). 

Large Sum of Money on Hand for Work- 
ing Capital. — When, in fixing rates which 
will produce a fair return on the investment of 
a utility, it is made to appear that it has on 
hand continuously a large sum of money it is 
using as working capital and to pay current 
bills for materials and supplies, that fact must 
be taken into consideration. And if the fund on 
hand is sufficient, no additional sum should be 
allowed at the expense of the public. State ex 
rel. Utils. Comm’n v. State, 239 N.C. 333, 80 
Sik 2d dear 954). 

Where a public utility uses, for operat- 
ing capital, moneys collected by it in taxes 
for the federal government which it is not 
required to pay to the federal government until 
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a later date, the Utilities Commission should 
take such capital into consideration in fixing 
rates, which action is neither a condemnation 
nor a condonement of the practice. State ex rel. 
Utils. Comm'n v. State, 239 N.C. 333, 80 S.E.2d 
133 (1954). 

Advance Billing Not Creditable to Work- 
ing Capital Requirements. — In determin- 
ing the local rates for a telephone company, the 
amounts paid to the company by its customers 
as a result of the company’s practice of billing 
the customers one month in advance are not 
creditable to the company’s working capital 
requirements. State ex rel. Utils. Comm'n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 40541970); 
reatirmed, 278° N:C. 235,°179 Ss: Hi2d?*4ig 
(1971). 

Income Produced by Increase of Facili- 
ties. — In fixing the rate for a telephone 
company, the Utilities Commission must take 
into consideration the net income to be pro- 
duced by the increase in the number of tele- 
phones in service at the end of any test period 
adopted by the Commission. State ex rel. Utils. 
Comm'n v. State, 239 N.C. 333, 80/5: Fi2di lisa 


(1954). 
Exclusion of Expenditures Relating to 
Unsuccessful Expansion Attempt. — The 


Commission’s conclusion that expenditures re- 
lated to utility's unsuccessful attempt to ex- 
pand its service area should be excluded from 
its cost of service was supported by substantial 
evidence and was neither arbitrary nor capri- 
cious. State ex rel. Utils. Comm’n v. Public 
Staff, 317 N.C. 26, 343 S.E.2d 898 (1986). 

Contractual Buy-Back Costs. — The Com- 
mission properly classified contractual buy- 
back costs of power company as operating ex- 
penses. State ex rel. Utils. Comm'n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 


VI. RATE OF RETURN. 


Rate of Return Defined. — The “rate of 
return” is a percentage which the North Caro- 
lina Utilities Commission concludes should be 
earned on the rate base. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Asg’n, 323 
N.G@.238) 372)S.E.2d.692, (1988): 

The overall rate of return is a percentage 
which the Commission concludes the utility 
should be permitted to earn on its rate base, 
which is the cost of the utility’s property used 
and useful in providing service to the public. 
The rate of return percentage is calculated by 
subtracting from the utility’s revenues its cost 
of service and dividing the difference by the 
rate base. State ex rel. Util. Comm’n v. Carolina 
Util. Customers Ass’n, 328 N.C. 37, 399 S.E.2d 
98 (1991). 

Commission to Determine Fair Rate of 
Return. — It is for the Commission, not for the 
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Supreme Court, to determine what is a fair rate 
of return. State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974); 
State ex rel. Utils. Comm’n v. VEPCO, 285 N.C. 
398, 206 S.E.2d 283 (1974); State ex rel. Utils. 
Comm'n v. Duke Power Co., 305 N.C. 1, 287 
S.E.2d 786 (1982). 

Determination of Rate of Return. — De- 
termining the effective rate of return for a 
particular North Carolina Natural Gas Corpo- 
ration (NCNG) customer class involves a math- 
ematical computation containing several com- 
ponents. The computation must be performed 
after the fact by utilizing the financial informa- 
tion for a given test year with adjustments 
made for any subsequent increase in rates. 
There are in the computation three basic com- 
ponents which must be ascertained. First, an 
allocation must be made to determine the por- 
tion of the total rate base applicable to each 
customer class. Likewise an allocation must be 
made to determine the cost of service or oper- 
ating expenses applicable to each customer 
class. Finally, the revenues NCNG collected 
from each customer class for the test period, 
adjusted for any subsequent increase in rates, 
must also be determined. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 
N.C. 238, 372 S.E.2d 692 (1988). 

The formula for determining the rate of re- 
turn for each customer class is as follows: 
Operating revenues less cost of service (operat- 
ing expenses and taxes) divided by the rate 
base equals the rate of return. Thus, the rate of 
return for any particular customer class varies 
inversely with the amount of the rate base and 
the amount of the cost of service, and directly 
with the amount of the revenues, allocated to 
that customer class. State ex rel. Utils. Comm’n 
v. Carolina Util. Customers Ass’n, 323 N.C. 238, 
372 8.H.2d 692 (1988). 

Consideration of Factors Held Proper. 
— With regard to investor risk, it was not 
improper for the Commission to consider the 
fact that a natural gas supply company was a 
“small but efficient and well managed natural 
gas utility.” State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 323 N.C. 
481, 374 S.E.2d 361 (1988). 

The law permits the Commission to consider 
both size and management in assessing inves- 
tor risk insofar as such risk may bear on an 
appropriate return on equity capital; a utility’s 
small size may increase investor risk and jus- 
tify a higher return. State ex rel. Utils. Comm’n 
v. Public Staff-North Carolina Utils. Comm’n, 
323 N.C. 481, 374 S.E.2d 361 (1988). 

While efficient management should not jus- 
tify a higher common equity rate of return, it is 
appropriate for the Commission to consider 
good management as a factor which reduces 
investor risk and militates in favor of a lower 
return on equity capital. State ex rel. Utils. 


ART. 7. RATES OF PUBLIC UTILITIES 


§62-1338 


Comm'n v. Public Staff-North Carolina Utils. 
Comm’n, 323 N.C. 481, 374 S.E.2d 361 (1988). 

Commission could properly consider in- 
creased risk to investors caused by the possible 
loss of customers who may switch to alternative 
fuels in its determination of the common equity 
rate of return for a natural gas supply company. 
State ex rel. Utils. Comm’n v. Public Staff- 
North Carolina Utils. Comm’n, 323 N.C. 481, 
374 8.E.2d 361 (1988). 

What constitutes a fair rate of return on 
common equity is a conclusion of law, which 
must be predicated on adequate factual find- 
ings. State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 322 N.C. 
689, 370 S.E.2d 567 (1988). 

A public utility corporation is entitled to 
a just and reasonable rate of return based 
upon the fair value of the properties used and 
useful in rendering the service for which the 
rate is established. State ex rel. Utils. Comm’n 
v. City of Greensboro, 244 N.C. 247, 93 S.E.2d 
151 (1956). 

Even though a utility contemplates no sub- 
stantial expansion of its plant, and so presently 
does not contemplate the issuance of either 
stocks or bonds, it is, nevertheless, entitled to 
charge rates sufficient to enable it to earn a fair 
rate of return, as defined in subsection (b)(4), 
upon the fair value of its properties used and 
useful in rendering its service in this State. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
INICSS 7OR28299 Edel 7 A977): 

As to a “just and reasonable” rate, see 
Smyth v. Ames, 169 U.S. 466, 18 S. Ct. 418, 42 
PA Edstsiommodified iyi Uss, S61 ilees CE, 
888"43' Li Ed 197 (1898); State ex'rel. Utils: 
Comm'n v. State, 239 N.C. 333, 80 S.E.2d 133 
(1954). 

What a “just and reasonable” rate of 
return is depends on several variables: (1) 
the rate base which earns the return; (2) the 
gross income received by the applicant from its 
authorized operations; (3) the amount to be 
deducted for operating expenses, which must 
include the amount of capital investment cur- 
rently consumed in rendering the service; and 
(4) what rate constitutes a just and reasonable 
rate of return on the predetermined rate base. 
State ex rel. Utils. Comm’n v. Carolina Util. 
Customers Ass’n, 348 N.C. 452, 500 S.E.2d 693 
(1998). 

Reasonableness of Rate of Return De- 
pends on Whether Property Is Fairly Val- 
ued. — Whether a 4%, 5%, or 6% return is just 
and reasonable depends very largely on 
whether the Commission has placed a fair 
value on the property of the utility which is 
used and useful in producing its revenue. State 
ex rel. Utils. Comm’n v. Lee Tel. Co., 263 N.C. 
102, 140 S.E.2d 319 (1965), 

There is no fixed “fair rate of return” 
applicable to all utility companies, or to a 
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single utility company at all times. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 

“Fair rate of return” is one sufficient to 
enable the utility to attract, on reasonable 
terms, capital necessary to enable it to render 
adequate service. State ex rel. Utils. Comm'n v. 
Duke Power Co., 285 N.C. 377, 206 S.E.2d 269 
(1974). 

In this State the test of a fair rate of return is 
that laid down by the Supreme Court of the 
United States in Bluefield Waterworks & Imp. 
Co v. Public Serv. Comm’n, 262 U.S. 679, 43 S. 
Ct. 675, 67 L. Ed. 1176 (1923), namely, if the 
company continues to earn such a rate of re- 
turn, will it be able to attract on reasonable 
terms the capital it needs for the expansion of 
its service to the public? State ex rel. Utils. 
Comm’n v. Morgan, 278 N.C. 235, 179 S.E.2d 
419 (1971). 

The rate-making procedure prescribed in this 
section is designed to yield to the utility a 
return which will meet the test laid down in 
Bluefield Waterworks & Imp. Co v. Public Serv. 
Comm ny 262:U0:S3679.43'S. Cte 675.6014, Hd: 
1176 (1923). State ex rel. Utils. Comm’n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). 

Crucial Question as to Rate of Return. — 
To require the Commission in a general rate 
case to go into minute details with respect to 
each of the proposed increases and the possible 
inequalities which might be created thereby 
would distract its attention from the crucial 
question, namely: What is a fair rate of return 
on company’s investment so as to enable it by 
sound management to pay a fair profit to its 
stockholders and to maintain and expand its 
facilities and services in accordance with the 
reasonable requirements of its customers in the 
territory covered by its franchise? State ex rel. 
Utils. Comm’n v. County of Harnett, 30 N.C. 
App. 24, 226 S.E.2d 515 (1976). 

What Dollar Return Contemplated. — 
Under this section a fair rate of return on the 
fair value of the properties used in rendering 
the service clearly contemplates the allowance 
of a greater dollar return than would be al- 
lowed if the rate base were the original cost, 
depreciated, of the same properties, assuming 
that the value of the properties has been en- 
hanced by inflation. State ex rel. Utils. Comm’n 
v. Duke Power Co., 285 N.C. 377, 206 S.E.2d 
269 (1974). 

Power company is entitled to earn same 
rate of return on fair value of its plant as 
on retained earnings which it has rein- 
vested in its plant. State ex rel. Utils. Comm’n 
v. Duke Power Co., 285 N.C. 377, 206 S.E.2d 
269 (1974). 

Absolute Accuracy Not Required. — 
Since the rate of return on the fair value of its 
properties which will enable a utility company 
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to attract the capital it needs cannot be pin- 
pointed with absolute accuracy, it is universally 
recognized that, for a utility rendering accept- 
able service, there is a zone of reasonableness 
extending over a few hundredths of one per- 
cent, within which a rate of return fixed by a 
regulatory commission will not be disturbed by 
the courts. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). 

It is impossible to fix rates which will 
give the utility each day a fair return, and 
no more, upon its plant in service on that day. 
The best that can be done, both from the 
standpoint of the company and from the stand- 
point of the person served, is to fix rates on the 
basis of a substantial period of time. Otherwise, 
rate hearings and adjustments would be a 
perpetual process. State ex rel. Utils. Comm’n 
v. Edmisten, 291 N.C. 327, 230 S.E.2d 651 
(1976). 

Utility Not Entitled to Compensation for 
Past Deficit. — Failure of utility, in a previous 
period, to earn the anticipated return over and 
above its then expenses, does not authorize it to 
charge its present customers a rate higher than 
reasonable for present service in order to com- 
pensate for the past deficit. Prospective rate- 
making to recover unexpected past expense, or 
to refund expected past expense which did not 
materialize, is as improper as is retroactive 
rate-making. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 451, 232 S.E.2d 184 (1977). 

Effect of Rate of Return in Other State. 
— An inadequate return in Virginia would not 
of itself justify a rate increase in North Caro- 
lina, nor would a high rate of return in Virginia 
justify less than a fair and reasonable rate in 
North Carolina. State ex rel. Utils. Comm'n v. 
Lee Tel. Co., 263 N.C. 702, 140 S.E.2d 319 
(1965). 

The Utilities Commission of this State does 
not have the right to fix less than a reasonable 
or fair rate of return on a telephone company’s 
investment in North Carolina because the util- 
ities commission in Virginia may have fixed 
rates in Virginia which, in the opinion of the 
Utilities Commission in this State, gives the 
company a reasonable return on its entire prop- 
erties when its Virginia and North Carolina 
revenues are combined. State ex rel. Utils. 
Comm’n v. Lee Tel. Co., 263 N.C. 702, 140 
S.H.2d 319 (1965). 

Anticipated Rate of Return. — Adjusted 
revenue deductions are subtracted from ad- 
justed revenues to determine what net operat- 
ing income a company may anticipate under 
the previously established rates, in a period of 
the same length as the test period, during 
which all presently known conditions prevail. 
Such net operating income, divided by the rate 
base, gives the rate of return which the com- 
pany may anticipate, on its properties used in 
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rendering its service, under the previously es- 
tablished rates for service, in a period of the 
same length as the test period, throughout 
which all presently known conditions prevail. 
State ex rel. Utils. Comm’n v. Morgan, 278 N.C. 
235, 179 S.E.2d 419 (1971). 

Finding That New Rate Is Fair Tanta- 
mount to Finding Existing Rates Inade- 
quate. — The finding that a new rate repre- 
sented a fair rate of return on the fair value of 
a company’s utility property is tantamount to a 
finding that the existing rates were inadequate. 
State ex rel. Utils. Comm’n v. Morgan, 7 N.C. 
App. 576, 173 S.E.2d 479, rev’d on other 
grounds, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reaffirmed, 278 N.C. 235, 179 S.E.2d 419 
G71): 

Less Than Fair Rate of Return Necessi- 
tates Raising of Rates. — If the rate of return 
derived from the previously established rates 
during the test period, adjusted pro forma, is 
less than a fair rate of return, this section 
requires the Commission to raise the company’s 
rates for services, assuming that the quality of 
service is adequate. State ex rel. Utils. Comm’n 
v. Morgan, 278 N.C. 235, 179 S.E.2d 419 (1971). 

No Change in Rates May Be Justified. — 
If the rate of return derived from the previously 
established rates for service during the test 
period, adjusted pro forma, was fair, no change 
in the rates for service is justified. State ex rel. 
Utils. Comm’n v. Morgan, 278 N.C. 235, 179 
S.E.2d 419 (1971). 

Rate Reduction May Be Required. — If 
the rate of return derived from the previously 
established rates for service during the test 
period, adjusted pro forma, was in excess of a 
fair rate of return, the statute requires the 
Commission to reduce the rates for service. 
State ex rel. Utils. Comm’n v. Morgan, 278 N.C. 
235, 179 S.E.2d 419 (1971). 

Consideration of Expert Opinion Testi- 
mony. — The Commission must consider and 
weigh testimony of expert witnesses, on the 
question of the fair rate of return, in the light of 
its own adjustment, for rate-making purposes, 
of the utility’s actual capital structure by its 
determination of the “fair value” of its proper- 
ties. State ex rel. Utils. Comm’n v. General Tel. 
Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 

The Commission may reject the uncon- 
tradicted testimony of a utility’s expert 
witnesses as to the fair rate of return on the 
utility's common equity, and while the better 
practice is for the Commission to state its 
reasons for doing so in its order establishing a 
lower rate of return, it is not required to do so 
as a matter of law. State ex rel. Utils. Comm’n 
v. Duke Power Co., 305 N.C. 1, 287 S.E.2d 786 
(1982). 

Previous findings are not res judicata, 
even as to what was a fair rate of return on 
common equity capital as of the dates of former 
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orders, and such findings do not prevent the 
Commission from finding a lower return on 
common equity capital fair in a later case, even 
though the tide of inflation has continued to 
rise. State ex rel. Utils. Comm’n v. Duke Power 
Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Its former allowance of a rate of return is not 
res judicata barring the Commission from fix- 
ing a lesser rate in a subsequent proceeding. 
State ex rel. Utils. Comm’n v. State, 239 N.C. 
333, 80 S.E.2d 133 (1954). 

Failure to Give Specific Findings of Fact 
Was An Error of Law. — The Commission was 
required to make specific findings showing 
what effect, if any, it gave to financing costs or 
down market protection, or both, in arriving at 
its common equity rate of return decision. Fail- 
ure to do so constituted an error of law requir- 
ing a remand for further proceedings. State ex 
rel. Utils. Comm’n v. Public Staff-North Caro- 
lina Utils. Comm’n, 322 N.C. 689, 370 S.E.2d 
567 (1988). 

Legitimate Justification for Maintain- 
ing Industrial and City Rates of Return. — 
The North Carolina Utilities Commission drew 
legitimate distinctions which justified its deci- 
sion to maintain industrial and cities’ rates of 
return at a higher level than residential and 
commercial and small industrial rates. State ex 
rel. Utils. Comm’n v. Carolina Util. Customers 
Ass'n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

Rates of Return Reasonable and Did Not 
Discriminate. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the approved 
rates of return were just and reasonable and 
did not unreasonably discriminate among the 
various classes of North Carolina Natural Gas 
Corporation customers and were supported by 
substantial evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 323 N.C. 238, 372 S.E.2d 
692 (1988). 

Evidence Held Sufficient to Support 
Commission’s Determination of Rate of 
Return. — Where the Commission’s order 
showed the Commission considered and gave 
weight to expert testimony, including that prof- 
fered by appellant’s expert, and set forth proper 
factors to support conclusions regarding natu- 
ral gas supplier’s rate of return, the record was 
sufficient to show that the Commission’s deci- 
sion was supported by competent, material and 
substantial evidence. State ex rel. Utils. 
Comm'n v. Public Staff-North Carolina Utils. 
Comm’n, 323 N.C. 481, 374 S.E.2d 361 (1988). 

Decision of Utilities Commission to accept an 
expert’s recommendation of an 11.4% return on 
equity, based on the credibility and objectivity 
of his company-specific “discounted cash flow” 
analysis, was independently reached and sup- 
ported by competent, material, and substantial 
evidence. State ex rel. Utilities Comm’n v. Caro- 
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lina Util. Customers Ass’n, 351 N.C. 228, 524 
S.E.2d 10 (2000). 

The court may not substitute its judg- 
ment for that of the Commission even when 
it is of the opinion that the rate of return 
authorized by the Commission is inadequate. 
State ex rel. Utils. Comm’n v. Duke Power Co., 
21 N.C. App. 89, 203 S.E.2d 404, rev’d on other 
grounds, 285 N.C. 377, 206 S.E.2d 269 (1974). 


VII. TEST PERIOD. 


Basic, underlying theory of using com- 
pany’s operating experience in a test pe- 
riod, recently ended, in fixing rates to be 
charged by it for its service in the near future is 
that rates for service, in effect throughout the 
test period, will, in the near future, produce the 
same rate of return on the company’s property, 
used in rendering such service, as was pro- 
duced by them on such property in the test 
period, adjusted for known changes in condi- 
tions. State ex rel. Utils. Comm’n v. Morgan, 
21 BAN. Co235y U7 95S 2dF4lO. OT) sstaterex 
rel. Utils. Comm’n v. Duke Power Co., 305 N.C. 
1, 287 S.E.2d 786 (1982). 

Rates Fixed on Basis of Substantial Pe- 
riod of Time. — It is impossible to fix rates 
which will give the utility each day a fair 
return, and no more, upon its plant in service 
on that day. The best that can be done, both 
from the standpoint of the company and from 
the standpoint of the persons served, is to fix 
rates on the basis of a substantial period of 
time. State ex rel. Utils. Comm’n v. Morgan, 
278 N.C. 235, 179. S.E:2d 419.(1971). 

Test Period Fixed to Estimate Revenues 
and Operating Expenses. — For the purpose 
of making required estimates of the public 
utility’s revenues and operating expenses, the 
customary and proper procedure is for the Com- 
mission to fix a test period of 12 months, 
ending, as close as practicable, before the open- 
ing of the hearing. State ex rel. Utils. Comm’n v. 
City of Durham, 282 N.C. 308, 193 S.B.2d 95 
(L972): 

The factors used in fixing rates are to be 
determined as of the end of the test pe- 
riod. State ex rel. Utils. Comm’n v. Duke Power 
Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

The plain language of subsection (c) 
merely provides that the components of the 
rate making formula are to be determined 
based on an historical test period, and do not 
require a nexus between operating expenses 
and “property used and useful.” The statute 
reserves this requirement solely to the reason- 
able original cost of the public utility’s property, 
the ratebase component which is described in 
subdivision (b)(1). State ex rel. Utils. Comm’n v. 
Thornburg, 825) N.0.9'463) 9385 05-H 2dy 451 
(1989). 

Value of Property Determined as of End 
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of Trial Period. — The Commission is re- 
quired under subsection (c) to determine the 
fair value of the utility’s property as of the end 
of the trial period, based on the plant and 
equipment in operation at that time. State ex 
rel. N.C. Utils. Comm’n v. Westco Tel. Co., 266 
N.C. 450, 146 S.E.2d 487 (1966), decided prior 
to 1977 amendment. 

Not by Averaging over Period. — The 
value of plant and service must be determined 
as of a specific date, the end of the test period, 
and not by averaging a group of periods or 
months within a period. State ex rel. Utils. 
Comm’n v. Morgan, 7 N.C. App. 576, 173 S.E.2d 
479, rev'd on other grounds, 277 N.C. 205, 177 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 SH 2d ATO 97 Le 

Adjustments for Abnormalities and 
Changes in Conditions. — The actual expe- 
rience of the company during the test period, 
both as to revenues produced and as to operat- 
ing expenses, is the basis for a reasonably 
accurate estimate of what may be anticipated 
in the near future if, but only if, appropriate pro 
forma adjustments are made for abnormalities 
which existed in the test period and for changes 
in conditions occurring during the test period. 
State ex rel. Utils. Comm'n v. City of Durham, 
282 N.C. 308, 193 S.E.2d 95 (1972); State ex rel. 
Utils. Comm’n v. Duke Power Co., 285 N.C. 377, 
206 S.E.2d 269 (1974); State ex rel. Utils. 
Commn v. VEPCO, 285.N:C. 398.1206 iS. Higa 
283 (1974); State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 327, 230 S.E.2d 651 (1976). 

Operating revenue deductions (operating ex- 
penses, depreciation, taxes and all other proper 
deductions from revenue) for expenditures ac- 
tually made in the test period are adjusted, pro 
forma, for changes in conditions during the test 
period, such as an increase in the wage rate, so 
that the result reflects what would have been 
the total of such deductions had the conditions, 
prevailing at the end of the test period, pre- 
vailed throughout it. State ex rel. Utils. 
Comm’n v. Morgan, 278 N.C. 235, 179 S.E.2d 
419 (1971). 

Pro forma adjustments to revenue are made 
to reflect what the revenues would have been in 
the test period, which is usually 12 months, had 
present conditions prevailed throughout that 
period, so that the result shows what revenues 
will be produced in 12 months by application of 
the previously established rates for service con- 
ditions existing at the end of the test period; 
1.e., at the date, nearest the present, for which 
data are available. State ex rel. Utils. Comm’n 
v. Morgan, 278 N.C. 235, 179 S.H.2d 419 (1971). 

Subdivision (b)(3) and subsection (c) of this 
section, taken together, allow the Commission 
to make pro forma adjustments to revenue and 
expenses to reflect what their effect would have 
been had those future conditions prevailed 
throughout, or at the end of, the test period or 
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to adjust for abnormalities and changes in 
conditions. State ex rel. Utils. Comm’n v. Duke 
Power Co., 305 N.C. 1, 287 S.E.2d 786 (1982). 

Provisions in this section compel the conclu- 
sion that the Utilities Commission is required 
to adjust test period data to reflect abnormali- 
ties which had a probable impact on the utili- 
ty’s revenues and expenses during the test 
period. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 314 N.C. 171, 333 S.E.2d 
259 (1985). 

This section requires the Commission to ad- 
just test period data to reflect abnormalities 
which had a probable impact on the utility’s 
revenues and expenses during the test period. 
This allows for a reasonably accurate estimate 
of what may be anticipated in the future. How- 
ever, no pro forma adjustment is to be made 
unless the Commission finds that an abnormal- 
ity having a probable impact on the utility’s 
revenues and expenses existed during the test 
period. State ex rel. Utils. Comm vy. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 

Since fuel costs comprise a large portion of a 
utility's expenses, the statutory mandate to 
normalize test period data includes a require- 
ment that the Commission adjust the test pe- 
riod fuel costs for any abnormalities estab- 
lished by competent, material, and substantial 
evidence. State ex rel. Utils. Comm’n v. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 

Since the system nuclear capacity factor di- 
rectly impacts upon the generation mix, which 
in turn affects fuel costs, any abnormality in 
the system nuclear capacity which is shown to 
have existed during the test year must be 
adjusted. State ex rel. Utils. Comm’n vy. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 

Normalizing of Nuclear Capacity Fac- 
tors for Test Periods. — Commission did not 
err by normalizing nuclear capacity factors for 
test periods to reflect the average lifetime nu- 
clear capacity factors actually achieved by an 
electric utility as of the end of each of the test 
periods in question, where such factors did not 
vary significantly from the national average. 
State ex rel. Utils. Comm’n v. Carolina Power & 
Light Co., 320 N.C. 1, 358 S.E.2d 35 (1987). 

Commission did not improperly refuse 
to adjust its figure for revenues based on 
evidence of post-test year growth, even 
though it increased utility’s operating expenses 
based on other post-test year evidence, where 
contrary to the Public Staff’s contention, there 
was no correlation between the use of post-test 
year salary expenses and the utility’s increase 
in customers, as the Commission in its order 
explained that the use of 1985 estimated salary 
expenditures was appropriate because it had 
ordered additional improvements and_ in- 
creased routine maintenance, and thus the in- 
creased allowance in operating expenses for 
salaries did not require any offsetting change in 
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revenue. State ex rel. Utils. Comm’n v. Public 
Staff, 317 N.C. 26, 343 S.E.2d 898 (1986). 

Probable Future Revenues. — Subsection 
(c) clearly provides that the Commission is to 
include in the probable future revenues of the 
company only those revenues based on the 
plant and equipment in operation at the end of 
the test period. State ex rel. Utils. Comm’n v. 
Morgany278 N:C) 235, 1.79'S.8.2d.419 (1971): 
decided prior to 1977 amendment. 

Estimates regarding probable future reve- 
nues and expenses must be based upon the 
utility’s plant and equipment actually in oper- 
ation at the end of the test period. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 
S.E.2d 651 (1976), decided prior to 1977 amend- 
ment. 


VIII. OTHER FACTS. 
A. In General. 


The plain meaning of subsection (d) of 
this section is that, after considering all other 
factors, considerations and adjustments specif- 
ically set forth in the various sections of the 
statute, the Commission must consider “all 
other material facts of record” which ought to 
be taken into consideration in setting rates 
which are reasonable and just. State ex rel. 
Utils. Comm’n v. Duke Power Co., 305 N.C. 1, 
287 S.E.2d 786 (1982). 

Other Facts to Be Established by Evi- 
dence and Set Forth in Record. — The 
Legislature properly understood that, at times, 
other facts may exist, bearing on value and 
rates, which the Commission should take into 
account in addition to those specifically de- 
tailed in this section; it was contemplated that 
such facts be established by evidence, be found 
by the Commission, and be set forth in the 
record so that the utility might have them 
reviewed by the courts. State ex rel. Utils. 
Comm’n v. Public Serv. Co. of N.C., Inc., 257 
NiGi233—12500. fd) 45 1 (1962) sotaterexarel: 
Utils. Comnrn v2 Morgan, 277 N.C) 255, 177 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
ID) StH. 2de419 (1971): Statesex, rel Utils: 
Comm'n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

“Other facts” which the Commission consid- 
ers in determining the “fair value” of the utili- 
ty’s properties must be found and set forth in its 
order, so that the reviewing court may see what 
these elements are and determine the author- 
ity of the Commission to consider them as 
“relevant to the present fair value.” State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 

The “other material facts of record” consid- 
ered by the Commission under subsection (d) in 
fixing reasonable and just rates must be found 
and set forth in its order so that the reviewing 
court may see what these elements are. State 
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ex rel. Utils. Comm’n v. Duke Power Co., 305 
N.C. 19287: Si2d: 786 1982). 

Right to Consider “Other Facts” Lim- 
ited. — This section gives the Commission the 
right to consider “all other material facts” that 
will enable it to determine what are reasonable 
and just rates, but this right is not a grant to 
roam at large in an unfenced field. State ex rel. 
Utils. Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 S.E.2d 419 (1971). 

The right of the Commission to consider “all 
other material facts” is not a grant to roam at 
large in an unfenced field. State ex rel. Utils. 
Comm n v. Public Serv. Co., 257 N’C, 233, 125 
S.E.2d 457 (1962). 


B. Quality and Adequacy of Service. 


Subsection (d) of this section authorizes 
the Commission to consider quality of ser- 
vice as a factor in determining what consti- 
tutes just and reasonable rates to be charged by 
a utility. State ex rel. Utils. Comm’n v. Morgan, 
7 N.C. App. 576, 173 S.E.2d 479, rev'd on other 
srounds).270 N.€ 4255) liao. 20s405 (197.0) 
reathrmed, 278 N.C; 235,479 S:h.2d) 419 
(1971). 

Evidence of service deficiencies pro- 
vides other material facts of record which 
the Commission is required to consider in 
making its determination as to what are just 
and reasonable rates for the quality of service 
which the applicant utility is providing its 
customers. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff’d, 281 N.C. 318, 189 
Sib 2de7 Ooo 2): 

Serious inadequacy of service, found by the 
Commission upon substantial evidence, is one 
of the facts which the Commission is required 
by this section to take into account in making a 
determination of rates. State ex rel. Utils. 
Comm nv. Morgan, 277 NiG? 2555 1775s, Hi2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
S.E.2d 419 (1971); State ex rel. Utils. Comm’n 
v. General Tel. Co., 12 N.C. App. 598, 184 
S.E.2d 526 (1971), modified and aff’d, 281 N.C. 
318, 189 S.E.2d 705 (1972). 

It was not the intent of the legislature to 
require the Commission to fix rates without 
any regard to the quality of the service ren- 
dered by the utility and thus to assure a “com- 
placent monopoly” a “fair return upon the fair 
value of its properties” while it persists in 
rendering mediocre service and turns a deaf ear 
both to customer complaints and to Commis- 
sion orders for improvement. On the contrary, 
the quality of the service rendered is, necessar- 
ily, a factor to be considered in fixing the “just 
and reasonable” rate therefor. State ex rel. 
Utils. Comm’n v. General Tel. Co., 285 N.C. 671, 
208 S.E.2d 681 (1974). 
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This section lays down the procedure by 
which the Commission is to fix rates which will 
enable the utility “by sound management” to 
pay all of its costs of operation, including main- 
tenance, depreciation and taxes, and have left a 
fair return upon the fair value of its properties, 
but this must be applied in the light of the 
provisions of this Chapter relating to the duty 
of the utility to render adequate service. State 
ex rel. Utils. Comm’n v. General Tel. Co., 285 
N.C. 671, 208 S.E.2d 681 (1974). 

Serious inadequacy of a utility company’s 
service, whether due to poor maintenance of its 
equipment or to other causes, is one of the facts 
which the Commission is required to take into 
account in determining what is a reasonable 
rate to be charged by the particular utility 
company for the service it proposes to render. 
State ex rel. Utils. Comm’n v. VEPCO, 48 N.C. 
App. 453, 269 S.E.2d 657, cert. denied, 301 N.C. 
531, 273 S.E.2d 462 (1980). 

Commission Is Not Required to Ignore 
Inadequate Service. — It is not reasonable to 
construe subsection (b) of this section to require 
the Commission to shut its eyes to “poor” and 
“substandard” service resulting from a compa- 
ny’s willful or negligent failure to maintain its 
properties or to heed complaints from its sub- 
scribers when the Commission is called upon by 
the company to permit it to increase its rates 
for its inadequate service. State ex rel. Utils. 
Comm'n v. Morgan, 277 N.C. 255, 177 S.E2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
Sek 2de419 97). 

But the Commission is not forbidden to 
grant a rate increase to a company whose 
service is inadequate, even though the inad- 
equacy be due to a willful or negligent failure 
by the company to perform its duty. State ex rel. 
Utils. Comm’n v. Morgan, 277 N.C. 255, 77 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 S.E.2d 419 @971). 

In a hearing upon an application by a tele- 
phone company for a rate increase in its fran- 
chise area, the Utilities Commission is autho- 
rized to grant the company an increase in the 
rates charged to its customers, notwithstand- 
ing a finding by the Commission that the qual- 
ity of service rendered by the company was poor 
and substandard. State ex rel. Utils. Comm'n v. 
Morgan, 7 N.C. App. 576, 173 S.E.2d 479, rev'd 
on other grounds, 277 N.C. 255, 177 S.E.2d 405 
(1970), reaffirmed, 278 N.C. 235, 179 S.E.2d 
419 (1971). 

Assuming adequate findings of fact, sup- 
ported by competent, substantial evidence, 
there is nothing in the provisions of this Chap- 
ter which makes it unlawful for the Commis- 
sion, in the exercise of its sound administrative 
discretion, to conclude that an increase in rates 
is warranted, notwithstanding existing service 
inadequacy due to the company’s neglect of its 
properties, and that such increase is an appro- 
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priate step in the improvement of the service. 
State ex rel. Utils. Comm’n v. Morgan, 277 N.C. 
259, 177 S.E.2d 405 (1970), reaffirmed, 278 
N.C. 235, 179 S.E.2d 419 (1971). 

Efficiency of Operations. — It is not only 
entirely appropriate but even necessary for the 
Commission to take into account the efficiency 
of the company’s operations in fixing its rates in 
a general rate case as provided in this section. 
State ex rel. Utils. Comm’n v. Public Staff— 
North Carolina Utils. Comm’n, 58 N.C. App. 
453, 293 S.E.2d 888 (1982), modified and aff'd, 
309 N.C. 195, 306 S.E.2d 435 (1983). 

Customer Should Not Be Required to 
Pay for Inefficiency. — If a utility fails to 
provide adequate service on account of ineffi- 
cient management, rates should not be permit- 
ted which would require the customer to pay for 
this inefficiency. State ex rel. Utils. Comm’n v. 
Morgan, 7 N.C. App. 576, 173 S.E.2d 479, rev’d 
on other grounds, 277 N.C. 255, 177 S.E.2d 405, 
aft'd, 278 N.C. 235, 179 S.E.2d 419 (1971). 

Subtraction for Consistently Poor Ser- 
vice in Ascertaining Fair Value. — Consis- 
tently poor service, attributable to defective or 
inadequate or poorly designed equipment or 
construction, justifies a subtraction from both 
the original cost and the reproduction cost of 
the existing plant before weighing these factors 
in ascertaining the present “fair value” of the 
properties. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972); State ex rel. Utils. Comm’n v. General 
Tel. Co., 285 N.C. 671, 208 S.E.2d 681 (1974). 

Reduction of Rate Where Inadequate 
Service Due to Defective Equipment. — If 
inadequate service is attributable to defective, 
inadequate or poorly designed equipment or 
construction or obsolete equipment, then the 
Commission is justified in reducing the present 
fair value of the utilities’ properties. In such a 
case, this is not a penalty, and a reduction of the 
rate arrived at by way of penalty for inadequate 
service is justified. State ex rel. Utils. Comm’n 
v. General Tel. Co., 21 N.C. App. 408, 204 
S.E.2d 529, rev’d on other grounds, 285 N.C. 
671, 208 S.E.2d 681 (1974). 

Poorly maintained equipment justifies a 
subtraction from both the original cost and 
the reproduction cost of existing plant before 
weighing these factors in ascertaining the 
present “fair value” rate base of the utility’s 
properties as required by this section. Serious 
inadequacy of a utility company’s service, 
whether due to poor maintenance of its equip- 
ment or to other causes, is one of the facts 
which the Commission is required to take into 
account in determining what is a reasonable 
rate to be charged by the particular utility 
company for the service it proposes to render. 
State ex rel. Utils. Comm’n v. Public Staff— 
North Carolina Utils. Comm’n, 58 N.C. App. 
453, 293 S.E.2d 888 (1982), modified and aff’d, 
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309 N.C. 195, 306 S.E.2d 435 (1983). 

Reduction of Rates Where Due to Bad 
Management. — When, upon substantial evi- 
dence, a public utility is found to be rendering 
grossly inadequate service, due to bad manage- 
ment and managerial indifference, and the 
rates presently charged by it yield a return 
sufficient to pay the interest on its indebted- 
ness and a substantial dividend upon its stock, 
but less than that which would be deemed a fair 
return upon the fair value of its properties were 
the service adequate, the Utilities Commission 
may lawfully deny it authority to increase its 
rates for such service. State ex rel. Utils. 
Comm’n v. General Tel. Co., 285 N.C. 671, 208 
S.E.2d 681 (1974). 

Inadequacy of service due not to the condi- 
tion of the properties but to inefficient person- 
nel, bad management and the indifference of a 
“complacent monopoly” does not relate to the 
value of the properties, but to the value of the 
service and to the reasonableness of the rates 
proposed to be charged therefor. State ex rel. 
Utils. Comm’n v. General Tel. Co., 285 N.C. 671, 
208 S.E.2d 681 (1974). 

If reduction from fair value of utilities’ 
properties is because of inadequate ser- 
vice due to inefficient personnel and hu- 
man error, then the reduction amounts to a 
penalty, and a further penalty for inadequate 
service by reduction of rate is not justified by 
statute or by decided cases. State ex rel. Utils. 
Comm’n v. General Tel. Co., 21 N.C. App. 408, 
204 S.E.2d 529, rev'd on other grounds, 285 
N.C. 671, 208 S.E.2d 681 (1974). 

Fuel Costs. — The requirement, for general 
rate cases, of an inquiry into the reasonable- 
ness of costs incurred extends to fuel costs 
incurred by the utility. State ex rel. Utils. 
Comm’n v. Public Staff—North Carolina Utils. 
Comm’n, 58 N.C. App. 480, 293 S.E.2d 880 
(1982), rev’d on other grounds, 309 N.C. 195, 
306 S.E.2d 435 (1983). 

Finding Required as to Quality of Ser- 
vice. — The Commission may not lawfully 
ignore the duty imposed upon it by this section 
to consider the quality of service by reason of 
the company’s poor service, nor does it dis- 
charge that duty by a mere statement that it 
has considered the matter, without showing the 
effect given to it. Such finding or conclusion is 
necessary to enable a reviewing court to deter- 
mine whether the duty imposed by statute has 
been performed. State ex rel. Utils. Comm’n v. 
Morgan. 27 70N.C? 255.07 7.5.H.2d 405 (1970): 
reailirvmed, 278. N:@,) 235. 179 (5.h.2d 419 
(1971). 

If the Commission found the quality of a 
utility’s service to fall short of the requirement 
in G.S. 62-131 that it be adequate, efficient and 
reasonable, then the Commission should make 
specific findings showing the effect of any such 
inadequacy upon its decision under this sec- 
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tion. State ex rel. Utils. Comm’n v. General Tel. 
Cos! 129 N.G. App, 598 918495 Ei 2d°526.(1971), 
modified and aff’d, 281 N.C. 318, 189 S.E.2d 
705.(1972): 

The Commission must make a specific find- 
ing showing the effect it gave the relevant 
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State ex rel. Utils. Comm’n v. General Tel. Co., 
21 N.C. App. 408, 204 S.E.2d 529, rev’d on other 
grounds, 285 N.C. 671, 208 S.E.2d 681 (1974). 

The Bluefield test assumes reasonably 
good service. State ex rel. Utils. Comm’n y. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 


factor of consistently poor service, if it made a 
deduction from the original cost and reproduc- 
tion cost of the existing plant on that account. 


(1974). See notes under analysis line VI, Rate of 
Return. 


§ 62-133.1. Small water and sewer utility rates. 


(a) In fixing the rates for any water or sewer utility, the Commission may fix 
such rates on the ratio of the operating expenses to the operating revenues, 
such ratio to be determined by the Commission, unless the utility requests that 
such rates be fixed under G.S. 62-133(b). Nothing in this subsection shall be 
held to extinguish any remedy or right not inconsistent herewith. This 
subsection shall be in addition to other provisions of this Chapter which relate 
to public utilities generally, except that in cases of conflict between such other 
provisions, this section shall prevail for water and sewer utilities. 

(b) A water or sewer utility may enter into uniform contracts with nonusers 
of its utility service within a specific subdivision or development for the 
payment by such nonusers to the utility of a fee or charge for placing or 
maintaining lines or other facilities or otherwise making and keeping such 
utility’s service available to such nonusers; or such a utility may, by contract of 
assignment, receive the benefits and assume the obligations of uniform 
contracts entered into between the developers of subdivisions and the purchas- 
ers of lots in such subdivisions whereby such developer has contracted to make 
utility service available to lots in such subdivision and purchasers of such lots 
have contracted to pay a fee or charge for the availability of such utility service; 
provided, however, that the maximum nonuser rate shall be as established by 
contract, except that the contractual charge to nonusers of the utility service 
can never exceed the lawfully established minimum rate to user customers of 
the utility service. (19738, c. 956, s. 2.) 


CASE NOTES 


This section was enacted in direct re- 
sponse to the Utilities Commission’s con- 
clusion that nonusers were not “consumers” of 
the utility and that an “availability charge” 
could not be made to property owners solely 
because they owned land in an area served by 
the utility. State ex rel. N.C. Utils. Comm’n v. 
Transylvania Util. Co., 30 N.C. App. 336, 226 
S.E.2d 824, cert. denied, 291 N.C. 179, 229 
S.E.2d 692 (1976). 

Section Proscribes Commission’s Power. 
— By enacting this section, the General Assem- 
bly proscribed the Commission’s power to dis- 
approve charges called for in uniform contracts 
between utilities and nonuser property owners 
if the charges do not exceed those expressly 
authorized by the statute. State ex rel. N.C. 
Utils: Commn y, Transylvania Util, Co. 30 


N.C. App. 336, 226 S.E.2d 824, cert. denied, 291 
N.C. 179, 229 S.E.2d 692 (1976). 

Components of Expenses Must Be Exam- 
ined. — For rates to be reasonable, the figures 
from which they are derived must be reason- 
able. To uphold its statutory duty to establish 
reasonable rates, then, the Commission must 
examine each of the components going to make 
up a utility's expenses for reasonableness. 
State ex rel. Utils. Comm’n v. Intervenor Resi- 
dents, 52 N.C. App. 222, 278 S.E.2d 761 (1981), 
rev'd on other grounds, 305 N.C. 62, 286 S.E.2d 
TO 982), 

Cited in State ex rel. Utils. Comm'n v. 
Heater Utils., Inc., 288 N.C. 457, 219 S.E.2d 56 
(1975); State ex rel. Utils. Comm’n v. Spring- 
dale Estates Ass’n, 46 N.C. App. 488, 265 
S.E.2d 647 (1980). 
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§ 62-133.2. Fuel charge adjustments for electric utilities. 


(a) The Commission may allow electric utilities to charge a uniform incre- 
ment or decrement as a rider to their rates for changes in the cost of fuel and 
the fuel component of purchased power used in providing their North Carolina 
customers with electricity from the cost of fuel and the fuel component of 
purchased power established in their previous general rate case. 

(b) For each electric utility engaged in the generation and production of 
electric power by fossil or nuclear fuels, the Commission shall hold a hearing 
within 12 months of the last general rate case order and determine whether an 
increment or decrement rider is required to reflect actual changes in the cost 
of fuel and the fuel cost component of purchased power over or under base rates 
established in the last preceding general rate case. Additional hearings shall 
be held on an annual basis but only one hearing for each such electric utility 
may be held within 12 months of the last general rate case. 

(c) Each electric utility shall submit to the Commission for the hearing 
verified annualized information and data in such form and detail as the 
Commission may require, for an historic 12-month test period, relating to: 

(1) Purchased cost of fuel used in each generating facility owned in whole 
or in part by the utility. 

(2) Fuel procurement practices and fuel inventories for each facility. 

(3) Burned cost of fuel used in each generating facility. 

(4) Plant capacity factor for each generating facility. 

(5) Plant availability factor for each generating plant. 

(6) Generation mix by types of fuel used. 

(7) Sources and fuel cost component of purchased power used. 

(8) Recipients of and revenues received for power sales and times of power 
sales. 

(9) Test period kilowatt hour sales for the utility’s total system and on the 
total system separated for North Carolina jurisdictional sales. 

(d) The Commission shall provide for notice of a public hearing with 
reasonable and adequate time for investigation and for all intervenors to 
prepare for hearing. At the hearing the Commission shall receive evidence 
from the utility, the public staff, and any intervenor desiring to submit 
evidence, and from the public generally. In reaching its decision, the Commis- 
sion shall consider all evidence required under subsection (c) of this section as 
well as any and all other competent evidence that may assist the Commission 
in reaching its decision including changes in the price of fuel consumed and 
changes in the price of the fuel in the fuel component of purchased power 
occurring within a reasonable time (as determined by the Commission) after 
the test period is closed. The Commission shall incorporate in its fuel cost 
determination under this subsection the experienced over-recovery or under- 
recovery of reasonable fuel expenses prudently incurred during the test period, 
based upon the prudent standards set pursuant to subsection (d1) of this 
section, in fixing an increment or decrement rider. The Commission shall use 
deferral accounting, and consecutive test periods, in complying with this 
subsection, and the over-recovery or under-recovery portion of the increment or 
decrement shall be reflected in rates for 12 months, notwithstanding any 
changes in the base fuel cost in a general rate case. The burden of proof as to 
the correctness and reasonableness of the charge and as to whether the fuel 
charges were reasonably and prudently incurred shall be on the utility. The 
Commission shall allow only that portion, if any, of a requested fuel adjust- 
ment that is based on adjusted and reasonable fuel expenses prudently 
incurred under efficient management and economic operations. In evaluating 
whether fuel expenses were reasonable and prudently incurred, the Commis- 
sion shall apply the rule adopted pursuant to subsection (d1). To the extent 
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that the Commission determines that an increment or decrement to the rates 
of the utility due to changes in the cost of fuel and the fuel cost component of 
purchased power over or under base fuel costs established in the preceding 
general rate case is just and reasonable, the Commission shall order that the 
increment or decrement become effective for all sales of electricity and remain 
in effect until changed in a subsequent general rate case or annual proceeding 
under this section. 

(d1) Within one year after ratification of this act, for the purposes of setting 
fuel rates, the Commission shall adopt a rule that establishes prudent 
standards and procedures with which it can appropriately measure manage- 
ment efficiency in minimizing fuel costs. 

(e) If the Commission has not issued an order pursuant to this section 
within 120 days of a utility’s submission of annual data under subsection (c) of 
this section, the utility may place the requested fuel adjustment into effect. If 
the change in rate is finally determined to be excessive, the utility shall make 
refund of any excess plus interest to its customers in a manner ordered by the 
Commission. 

(f) Nothing in this section shall relieve the Commission from its duty to 
consider the reasonableness of fuel expenses in a general rate case and to set 
rates reflecting reasonable fuel expenses pursuant to G.S. 62-133. 

(g) On July 1, 1993 and every two years thereafter, the Utilities Commission 
shall provide a report to the Joint Legislative Utility Review Committee 
summarizing the procedures conducted pursuant to G.S. 62-133.2 during the 
preceding two years. (1981 (Reg. Sess., 1982), c. 1197, s. 1; 1987, c. 677, ss. 1, 
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Editor’s Note. — Session Laws 1987, c. 677, 
ss. 2 and 3 provide: “The enactment of this act 
shall be construed as clarifying rather than 
changing the meaning of G.S. 62-133.2 as it 
was previously worded and as construed by the 
Utilities Commission in Commission Rule 
R8-55 so that electric utilities will recover only 
their reasonable fuel expenses prudently in- 
curred, including the fuel cost component of 
purchased power, with no over-recovery or un- 
der-recovery, in a manner that will serve the 
public interest. 


“Until the Commission has formally adopted 
a rule as prescribed by subsection (d1) of G.S. 
62-133.2 all fuel charge adjustment proceed- 
ings shall be heard and decided pursuant to the 
applicable provisions of subsection (a), (b), (c), 
(d), (e) and (f) of G.S. 62-133.2 and Commission 
Rule R8-55.” 

Session Laws 1995, c. 15, s. 2 was codified as 
subsection (g) of this section at the direction of 
the Revisor of Statutes. 


CASE NOTES 


This section was enacted by the General 
Assembly in order to eliminate undesir- 
able limitations which existed under former 
G.S. 62-134(e). State ex rel. Utils. Comm’n v. 
Thornburg, 84 N.C. App. 482, 353 S.E.2d 413 
(1987). 

Subsections (a) and (d) Compared. — 
Subsection (a) of this section defines what de- 
cision the Commission is authorized to make, 
while subsection (d) of this section directs how 
the Commission should reach its decision. State 
ex rel. Utils. Comm’n v. Thornburg, 84 N.C. 
App. 482, 353 S.E.2d 413 (1987). 

True-Ups for Past over or Under Recov- 
eries Not Authorized. — This section was not 
intended by the General Assembly to authorize 
true-ups for past over-recoveries or under-re- 


coveries of fuel costs or the fuel component of 
purchased power of electric utilities. State ex 
rel. Utils. Comm’n v. Thornburg, 84 N.C. App. 
A482, 353'5.E.2d 413 (1987). 

By enacting subsection (d) of this section, the 
General Assembly did not modify the judicially 
adopted rule prohibiting retroactive rate mak- 
ing, heretofore extant in this State, so as to 
authorize the Utilities Commission to employ 
an Experience Modification Factor in connec- 
tion with an electric utility’s fuel charge adjust- 
ment proceedings in order to provide for a 
“true-up” of the utility’s past over-recoveries or 
under-recoveries of fuel costs. Subsection (d) 
does not authorize such a “true-up” system. 
State ex rel. Utils. Comm’n v. Thornburg, 84 
N.C. App. 482, 353 S.E.2d 413 (1987). 


218 


§62-133.3 ART. 7. RATES OF PUBLIC UTILITIES §62-133.5 


Applied in State ex rel. Utils. Comm’n v. Cited in State ex rel. Utils. Comm’n v. 
Public Staff-North Carolina Utils. Comm’n, 309 Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 
N.C. 195, 306 S.E.2d 435 (1983). 


§ 62-133.3: Repealed by Session Laws 1995, c. 27, s. 5. 


§ 62-133.4. Gas cost adjustment for natural gas local dis- 
tribution companies. 


(a) Rate changes for natural gas local distribution companies occasioned by 
changes in the cost of natural gas supply and transportation may be deter- 
mined under this section rather than under G.S. 62-133\(b), (c), or (d). 

(b) From time to time, as changes in the cost of natural gas require, each 
natural gas local distribution company may apply to the Commission for 
permission to change its rates to track changes in the cost of natural gas 
supply and transportation. The Commission may, without a hearing, issue an 
order allowing such rate changes to become effective simultaneously with the 
effective date of the change in the cost of natural gas or at any other time 
ordered by the Commission. If the Commission has not issued an order under 
this subsection within 120 days after the application, the utility may place the 
requested rate adjustment into effect. If the rate adjustment is finally 
determined to be excessive or is denied, the utility shall make refund of any 
excess, plus interest as provided in G.S. 62-130(e), to its customers in a manner 
ordered by the Commission. Any rate adjustment under this subsection is 
subject to review under subsection (c) of this section. 

(c) Each natural gas local distribution company shall submit to the Com- 
mission information and data for an historical 12-month test period concerning 
the utility’s actual cost of gas, volumes of purchased gas, sales volumes, 
negotiated sales volumes, and transportation volumes. This information and 
data shall be filed on an annual basis in the form and detail and at the time 
required by the Commission. The Commission, upon notice and hearing, shall 
compare the utility’s prudently incurred costs with costs recovered from all the 
utility’s customers that it served during the test period. If those prudently 
incurred costs are greater or less than the recovered costs, the Commission 
shall, subject to G.S. 62-158, require the utility to refund any overrecovery by 
credit to bill or through a decrement in its rates and shall permit the utility to 
recover any deficiency through an increment in its rates. 

(d) Nothing in this section prohibits the Commission from investigating and 
changing unreasonable rates as authorized by this Chapter, nor does it 
prohibit the Commission from disallowing the recovery of any gas costs not 
prudently incurred by a utility. 

(e) As used in this section, the word “cost” or “costs” shall be defined by 
Commission rule or order and may include all costs related to the purchase and 
transportation of natural gas to the natural gas local distribution company’s 
system. (1991, c. 598, s. 8.) 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. Caro- 127, 542 S.E.2d 247, 2001 N.C. App. LEXIS 39 
lina Util. Customers Ass'n, Inc., 142 N.C. App. (2001). 


§ 62-133.5. Alternative regulation, tariffing, and deregula- 
tion of telecommunications utilities. 


(a) Any local exchange company, subject to the provisions of G.S. 62-110(f1), 
that is subject to rate of return regulation pursuant to G.S. 62-133 or a form of 
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alternative regulation authorized by subsection (b) of this section may elect to 
have the rates, terms, and conditions of its services determined pursuant to a 
form of price regulation, rather than rate of return or other form of earnings 
regulation. Under this form of price regulation, the Commission shall, among 
other things, permit the local exchange company to determine and set its own 
depreciation rates, to rebalance its rates, and to adjust its prices in the 
aggregate, or to adjust its prices for various aggregated categories of services, 
based upon changes in generally accepted indices of prices. Upon application, 
the Commission shall, after notice and an opportunity for interested parties to 
be heard, approve such price regulation, which may differ between local 
exchange companies, upon finding that the plan as proposed (i) protects the 
affordability of basic local exchange service, as such service is defined by the 
Commission; (ii) reasonably assures the continuation of basic local exchange 
service that meets reasonable service standards that the Commission may 
adopt; (iii) will not unreasonably prejudice any class of telephone customers, 
including telecommunications companies; and (iv) is otherwise consistent with 
the public interest. Upon approval, and except as provided in subsection (c) of 
this section, price regulation shall thereafter be the sole form of regulation 
imposed upon the electing local exchange company, and the Commission shall 
thenceforth regulate the electing local exchange company’s prices, rather than 
its earnings. The Commission shall issue an order denying or approving the 
proposed plan for price regulation, with or without modification, not more than 
90 days from the filing of the application. However, the Commission may 
extend the time period for an additional 90 days at the discretion of the 
Commission. If the Commission approves the application with modifications, 
the local exchange company subject to such approval may accept the modifi- 
cations and implement the proposed plan as modified, or may, at its option, (1) 
withdraw its application and continue to be regulated under the form of 
regulation that existed immediately prior to the filing of the application; (11) file 
another proposed plan for price regulation; or (111) file an application for a form 
of alternative regulation under subsection (b) of this section. If the initial price 
regulation plan is approved with modifications and the local exchange com- 
pany files another plan pursuant to part (ii) of the previous sentence, the 
Commission shall issue an order denying or approving the proposed plan for 
price regulation, with or without modifications, not more than 90 days from 
that filing by the local exchange company. 

(b) Any local exchange company that is subject to rate of return regulation 
pursuant to G.S. 62-133 and which elects not to file for price regulation under 
the provisions of subsection (a) above may file an application with the 
Commission for forms of alternative regulation, which may differ between 
companies and may include, but are not limited to, ranges of authorized 
returns, categories of services, and price indexing. Upon application, the 
Commission shall approve such alternative regulatory plan upon finding that 
the plan as proposed (i) protects the affordability of basic local exchange 
service, as such service is defined by the Commission; (ii) reasonably assures 
the continuation of basic local exchange service that meets reasonable service 
standards established by the Commission; (iii) will not unreasonably prejudice 
any class of telephone customers, including telecommunications companies; 
and (iv) is otherwise consistent with the public interest. The Commission shall 
issue an order denying or approving the proposed plan with or without 
modification, not more than 90 days from the filing of the application. However, 
the Commission may extend the time period for an additional 90 days at the 
discretion of the Commission. If the Commission approves the application with 
modifications, the local exchange company subject to such approval may, at its 
option, accept the modifications and implement the proposed plan as modified 
or may, at its option, (i) withdraw its application and continue to be regulated 
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under the form of regulation that existed at the time of filing the application: 
or (11) file an application for another form of alternative regulation. If the initial 
plan is approved with modifications and the local exchange company files 
another plan pursuant to part (ii) of the previous sentence, the Commission 
shall issue an order denying or approving the proposed plan, with or without 
modifications, not more than 90 days from that filing by the local exchange 
company. 

(c) Any local exchange company subject to price regulation under the 
provisions of subsection (a) of this section may file an application with the 
Commission to modify such form of price regulation or for other forms of 
regulation. Any local exchange company subject to a form of alternative 
regulation under subsection (b) of this section may file an application with the 
Commission to modify such form of alternative regulation. Upon application, 
the Commission shall approve such other form of regulation upon finding that 
the plan as proposed (i) protects the affordability of basic local exchange 
service, as such service is defined by the Commission; (ii) reasonably assures 
the continuation of basic local exchange service that meets reasonable service 
standards established by the Commission; (iii) will not unreasonably prejudice 
any class of telephone customers, including telecommunications companies; 
and (iv) is otherwise consistent with the public interest. If the Commission 
disapproves, in whole or in part, a local exchange company’s application to 
modify its existing form of price regulation, the company may elect to continue 
to operate under its then existing plan previously approved under this 
subsection or subsection (a) of this section. 

(cl) In determining whether a price regulation plan is otherwise consistent 
with the public interest, the Commission shall not consider the local exchange 
company’s past or present earnings or rates of return. 

(d) Any local exchange company subject to price regulation under the 
provisions of subsection (a) of this section, or other alternative regulation 
under subsection (b) of this section, or other form of regulation under 
subsection (c) of this section shall file tariffs for basic local exchange service 
and toll switched access services stating the terms and conditions of the 
services and the applicable rates. However, fees charged by such local 
exchange companies applicable to charges for returned checks shall not be 
tariffed or otherwise regulated by the Commission. The filing of any tariff 
changing the terms and conditions of such services or increasing the rates for 
such services shall be presumed valid and shall become effective, unless 
otherwise suspended by the Commission for a term not to exceed 45 days, 14 
days after filing. Any tariff reducing rates for basic local exchange service or 
toll switched access service shall be presumed valid and shall become effective, 
unless otherwise suspended by the Commission for a term not to exceed 45 
days, seven days after filing. Any local exchange company subject to price 
regulation under the provisions of subsection (a) of this section, or other 
alternative regulation under subsection (b) of this section, or other form of 
regulation under subsection (c) of this section may file tariffs for services other 
than basic local exchange services and toll switched access services. Any tariff 
changing the terms and conditions of such services or increasing the rates for 
an existing service or establishing the terms, conditions, or rates for a new 
service shall be presumed valid and shall become effective, unless otherwise 
suspended by the Commission for a term not to exceed 45 days, 14 days after 
filing. Any tariff reducing the rates for such services shall be presumed valid 
and shall become effective, unless otherwise suspended by the Commission for 
a term not to exceed 45 days, seven days after filing. In the event of a complaint 
with regard to a tariff filing under this subsection, the Commission may take 
such steps as it deems appropriate to assure that such tariff filing is consistent 
with the plan previously adopted pursuant to subsection (a) of this section, 
subsection (b) of this section, or subsection (c) of this section. 
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(e) Any allegation of anticompetitive activity by a competing local provider 
or a local exchange company shall be raised in a complaint proceeding 
pursuant to G.S. 62-73. 

(f) Notwithstanding the provisions of G.S. 62-140, or any Commission rule 
or regulation, the Commission shall permit a local exchange company or a 
competing local provider to offer competitive services with flexible pricing 
arrangements to business customers pursuant to contract and shall permit 
other flexible pricing options. Local exchange companies and competing local 
providers shall be required to give the Commission one business day’s notice 
but need not seek Commission approval for any promotion or bundled service 
offering for residence or business customers involving both regulated and 
nonregulated services that feature price discounts that apply exclusively to 
services not regulated by the Commission. Furthermore, local exchange 
companies and competing local providers may offer special promotions and 
bundles of new or existing service or products without the obligation to identify 
or convert existing customers who subscribe to the same or similar services or 
products. The Commission’s complaint authority under G.S. 62-73 and subsec- 
tion (e) of this section is applicable to any promotion or bundled service offering 
filed or offered under this subsection. 

(g) The following sections of Chapter 62 of the General Statutes shall not 
apply to local exchange companies subject to price regulation under the terms 
of subsection (a) of this section: G.S. 62-35(c), 62-45, 62-51, 62-81, 62-111, 
62-130, 62-131, 62-132, 62-133, 62-134, 62-135, 62-136, 62-137, 62-139, 62-142, 
and 62-190. (1995.1G, 27.5.6, 2005-9 bs, 2) 


Editor’s Note. — Session Laws 1995, c. 27, that summarizes procedures conducted pursu- 
s. 6.1, effective July 1, 1995, provides that ant to this act during the preceding two years. 
beginning on October 1, 1997, and every two Subsection (d), as added by Session Laws 
years thereafter, the utilities Commission and 2003-91, s. 2, was redesignated as subsection 


the Public Staff shall each provide a report to (c1) at the direction of the Revisor of Statutes. 
the Joint Legislative Utility Review Committee 


§ 62-133.6. Environmental compliance costs recovery. 


(a) As used in this section: 

(1) “Coal-fired generating unit” means a coal-fired generating unit, as 
defined by 40 Code of Federal Regulations § 96.2 (July 1, 2001 
Edition), that is located in this State and has the capacity to generate 
25 or more megawatts of electricity. 

(2) “Environmental compliance costs” means only those capital costs 
incurred by an investor-owned public utility to comply with the 
emissions limitations set out in G.S. 143-215.107D that exceed the 
costs required to comply with 42 U.S.C. § 7410(a)(2)(D)q@)(), as 
implemented by 40 Code of Federal Regulations § 51.121 (July 1, 
2001 Edition), related federal regulations, and the associated State or 
Federal Implementation Plan, or with 42 U.S.C. § 7426, as imple- 
mented by 40 Code of Federal Regulations § 52.34 (July 1, 2001 
Edition) and related federal regulations. The term “environmental 
compliance costs” does not include: 

a. Costs required to comply with a final order or judgment rendered 
by a state or federal court under which an investor-owned public 
utility is found liable for a failure to comply with any federal or 
state law, rule, or regulation for the protection of the environment 
or public health. 

b. The net increase in costs, above those proposed by the investor- 
owned public utility as part of its plan to achieve compliance with 
the emissions limitations set out in G.S. 143-215.107D, that are 
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necessary to comply with a settlement agreement, consent decree, 
or similar resolution of litigation arising from any alleged failure 
to comply with any federal or state law, rule, or regulation for the 
protection of the environment or public health. 

c. Any criminal or civil fine or penalty, including court costs imposed 
or assessed for a violation by an investor-owned public utility of 
any federal or state law, rule, or regulation for the protection of 
the environment or public health. 

d. The net increase in costs, above those proposed by the investor- 
owned public utility as part of its plan to achieve the emissions 
limitations set out in G.S. 143-215.107D, that are necessary to 
comply with any limitation on emissions of oxides of nitrogen 
(NOx) or sulfur dioxide (SO2) that are imposed on an individual 
coal-fired generating unit by the Environmental Management 
Commission or the Department of Environment and Natural 
Resources to address any nonattainment of an air quality stan- 
dard in any area of the State. 

(3) “Investor-owned public utility” means an investor-owned public utility, 

as defined in G.S. 62-3. 

(b) The investor-owned public utilities shall be allowed to accelerate the cost 
recovery of their estimated environmental compliance costs over a seven-year 
period, beginning January 1, 2003 and ending December 31, 2009. For 
purposes of this subsection, an investor-owned public utility subject to the 
provisions of subsections (b) and (d) of G.S. 143-215.107D shall amortize 
environmental compliance costs in the amount of one billion five hundred 
million dollars ($1,500,000,000) and an investor-owned public utility subject to 
the provisions of subsections (c) and (e) of G.S. 143-215.107D shall amortize 
environmental compliance costs in the amount of eight hundred thirteen 
million dollars ($813,000,000). During the rate freeze period established in 
subsection (e) of this section, the investor-owned public utilities shall, at a 
minimum, recover through amortization seventy percent (70%) of the environ- 
mental compliance costs set out in this subsection. The maximum amount for 
each investor-owned public utility’s annual accelerated cost recovery during 
the rate freeze period shall not exceed one hundred fifty percent (150%) of the 
annual levelized environmental compliance costs set out in this subsection. 
The amounts to be amortized pursuant to this subsection are estimates of the 
environmental compliance costs that may be adjusted as provided in this 
section. The General Assembly makes no judgment as to whether the actual 
environmental compliance costs will be greater than, less than, or equal to 
these estimated amounts. These estimated amounts do not define or limit the 
scope of the expenditures that may be necessary to comply with the emissions 
limitations set out in G.S. 143-215.107D. 

(c) The investor-owned public utilities shall file their compliance plans, 
including initial cost estimates, with the Commission and the Department of 
Environment and Natural Resources not later than 10 days after the date on 
which this section becomes effective. The Commission shall consult with the 
Secretary of Environment and Natural Resources and shall consider the advice 
of the Secretary as to whether an investor-owned public utility’s proposed 
compliance plan is adequate to achieve the emissions limitations set out in 
o45-215.107D: 

(d) Subject to the provisions of subsection (f) of this section, the Commission 
shall hold a hearing to review the environmental compliance costs set out in 
subsection (b) of this section. The Commission may modify and revise those 
costs as necessary to ensure that they are just, reasonable, and prudent based 
on the most recent cost information available and determine the annual cost 
recovery amounts that each investor-owned public utility shall be required to 
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record and recover during calendar years 2008 and 2009. In making its 
decisions pursuant to this subsection, the Commission shall consult with the 
Secretary of Environment and Natural Resources to receive advice as to 
whether the investor-owned public utility’s actual and proposed modifications 
and permitting and construction schedule are adequate to achieve the emis- 
sions limitations set out in G.S. 143-215.107D. The Commission shall issue an 
order pursuant to this subsection no later than December 31, 2007. 

(e) Notwithstanding G.S. 62-130(d) and G.S. 62-136(a), the base rates of the 
investor-owned public utilities shall remain unchanged from the date on which 
this section becomes effective through December 31, 2007. The Commission 
may, however, consistent with the public interest: 

(1) Allow adjustments to base rates, or deferral of costs or revenues, due 
to one or more of the following conditions occurring during the rate 
freeze period: 

a. Governmental action resulting in significant cost reductions or 
requiring major expenditures including, but not limited to, the 
cost of compliance with any law, regulation, or rule for the 
protection of the environment or public health, other than envi- 
ronmental compliance costs. 

b. Major expenditures to restore or replace property damaged or 
destroyed by force majeure. 

c. A severe threat to the financial stability of the investor-owned 
public utility resulting from other extraordinary causes beyond 
the reasonable control of the investor-owned public utility. 

d. The investor-owned public utility persistently earns a return 
substantially in excess of the rate of return established and found 
reasonable by the Commission in the investor-owned public 
utility’s last general rate case. 

(2) Approve any reduction in a rate or rates applicable to a customer or 
class of customers during the rate freeze period, if requested to do so 
by an investor-owned public utility that is subject to the emissions 
limitations set out in G.S. 1438-215.107D. 

(f) In any general rate case initiated to adjust base rates effective on or after 
January 1, 2008, the investor-owned public utility shall be allowed to recover 
its actual environmental compliance costs in accordance with Article 7 of this 
Chapter less the cumulative amount of accelerated cost recovery recorded 
pursuant to subsection (b) of this section. 

(g) Consistent with the public interest, the Commission is authorized to 
approve proposals submitted by an investor-owned public utility to implement 
optional, market-based rates and services, provided the proposal does not 
increase base rates during the period of time referred to in subsection (e) of this 
section. 

(h) Nothing in this section shall prohibit the Commission from taking any 
actions otherwise appropriate to enforce investor-owned public utility compli- 
ance with applicable statutes or Commission rules or to order any appropriate 
remedy for such noncompliance allowed by law. 

(i) An investor-owned public utility that is subject to the emissions limita- 
tions set out in G.S. 143-215.107D shall submit to the Commission and to the 
Department of Environment and Natural Resources on or before April 1 of each 
year a verified statement that contains all of the following: 

(1) A detailed report on the investor-owned public utility’s plans for 
meeting the emissions limitations set out in G.S. 143-215.107D. 

(2) The actual environmental compliance costs incurred by the investor- 
owned public utility in the previous calendar year, including a 
description of the construction undertaken and completed during that 
year. 
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(3) The amount of the investor-owned public utility's environmental 
compliance costs amortized in the previous calendar year. 

(4) An estimate of the investor-owned public utility's environmental 
compliance costs and the basis for any revisions of those estimates 
when compared to the estimates submitted during the previous year. 

(5) A description of all permits required in order to comply with the 
provisions of G.S. 143-215.107D for which the investor-owned public 
utility has applied and the status of those permits or permit applica- 


tions. 


(6) A description of the construction related to compliance with the 
provisions of G.S. 143-215.107D that is anticipated during the follow- 


ing year. 


(7) A description of the applications for permits required in order to 
comply with the provisions of G.S. 143-215.107D that are anticipated 


during the following year. 


(8) The results of equipment testing related to compliance with G.S. 


143-215.107D. 


(9) The number of tons of oxides of nitrogen (NOx) and sulfur dioxide 
(SO2) emitted during the previous calendar year from the coal-fired 
generating units that are subject to the emissions limitations set out 


in G.S. 143-215.107D. 


(10) The emissions allowances described in G.S. 143-215.107D4G) that are 
acquired by the investor-owned public utility that result from compli- 
ance with the emissions limitations set out in G.S. 143-215.107D. 

(11) Any other information requested by the Commission or the Depart- 
ment of Environment and Natural Resources. 

(j) The Secretary shall review the information submitted pursuant to 
subsection (i) of this section and determine whether the investor-owned public 
utility’s actual and proposed modifications and permitting and construction 
schedule are adequate to achieve the emissions limitations set out in G.S. 
143-215.107D and shall advise the Commission as to the Secretary’s findings 


and recommendations. 


(k) Any information, advice, findings, recommendations, or determinations 
provided by the Secretary pursuant to this section shall not constitute a final 
agency decision within the meaning of Chapter 150B of the General Statutes 
and shall not be subject to review under that Chapter. (2002-4, s. 9.) 


Cross References. — As to limitations on 
emissions of oxides of nitrogen and sulfur diox- 
ide from certain coal-fired generating units, see 
G.S. 143-215.107D. 

Editor’s Note. — Session Laws 2002-4, s. 
16, made this section effective June 20, 2002. 

Session Laws 2002-4, ss. 10-14, provide: “It is 
the intent of the General Assembly that the 
State use all available resources and means, 
including negotiation, participation in inter- 
state compacts and multistate and interagency 
agreements, petitions pursuant to 42 U.S.C. 
§ 7426, and litigation to induce other states 
and entities, including the Tennessee Valley 
Authority, to achieve reductions in emissions of 
oxides of nitrogen (NOx) and sulfur dioxide 
(SO2) comparable to those required by G.S. 
143-215.107D, as enacted by Section 1 of this 
act, on a comparable schedule. The State shall 
give particular attention to those states and 
other entities whose emissions negatively im- 
pact air quality in North Carolina or whose 


failure to achieve comparable reductions would 
place the economy of North Carolina at a com- 
petitive disadvantage. 

“The Environmental Management Commis- 
sion shall study the desirability of requiring 
and the feasibility of obtaining reductions in 
emissions of oxides of nitrogen (NOx) and sul- 
fur dioxide (SO2) beyond those required by G.S. 
143-215.107D, as enacted by Section 1 of this 
act. The Environmental Management Commis- 
sion shall consider the availability of emissions 
reduction technologies, increased cost to con- 
sumers of electric power, reliability of electric 
power supply, actions to reduce emissions of 
oxides of nitrogen (NOx) and sulfur dioxide 
(SO2) taken by states and other entities whose 
emissions negatively impact air quality in 
North Carolina or whose failure to achieve 
comparable reductions would place the econ- 
omy of North Carolina at a competitive disad- 
vantage, and the effects that these reductions 
would have on public health, the environment, 
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and natural resources, including visibility. In 
its conduct of this study, the Environmental 
Management Commission may consult with 
the Utilities Commission and the Public Staff. 
The Environmental Management Commission 
shall report its findings and recommendations 
to the General Assembly and the Environmen- 
tal Review Commission annually beginning 1 
September 2005. 

“The General Assembly anticipates that mea- 
sures implemented to achieve the reductions in 
emissions of oxides of nitrogen (NOx) and sul- 
fur dioxide (SO2) required by GS. 143- 
215.107D, as enacted by Section 1 of this act, 
will also result in significant reductions in the 
emissions of mercury from coal-fired generat- 
ing units. The Division of Air Quality of the 
Department of Environment and Natural Re- 
sources shall study issues related to monitoring 
emissions of mercury and the development and 
implementation of standards and plans to im- 
plement programs to control emissions of mer- 
cury from coal-fired generating units. The Di- 
vision shall evaluate available control 
technologies and shall estimate the benefits 
and costs of alternative strategies to reduce 
emissions of mercury. The Division shall annu- 
ally report its interim findings and recommen- 
dations to the Environmental Management 
Commission and the Environmental Review 
Commission beginning 1 September 2003. The 
Division shall report its final findings and rec- 
ommendations to the Environmental Manage- 
ment Commission and the Environmental Re- 
view Commission no later than 1 September 
2005. The costs of implementing any air quality 
standards and plans to reduce the emission of 
mercury from coal-fired generating units below 
the standards in effect on the date this act 
becomes effective, except to the extent that the 
emission of mercury is reduced as a result of 
the reductions in the emissions of oxides of 
nitrogen (NOx) and sulfur dioxide (SO2) re- 
quired to achieve the emissions limitations set 
out in G.S. 143-215.107D, as enacted by Section 
1 of this act, shall not be recoverable pursuant 
to G.S. 62-133.6, as enacted by Section 9 of this 
act. 

“The Division of Air Quality of the Depart- 
ment of Environment and Natural Resources 
shall study issues related to the development 
and implementation of standards and plans to 
implement programs to control emissions of 
carbon dioxide (CO2) from coal-fired generating 
units and other stationary sources of air pollu- 
tion. The Division shall evaluate available con- 
trol technologies and shall estimate the bene- 
fits and costs of alternative strategies to reduce 
emissions of carbon dioxide (CO2). The Division 
shall annually report its interim findings and 
recommendations to the Environmental Man- 
agement Commission and the Environmental 
Review Commission beginning 1 September 
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2003. The Division shall report its final findings 
and recommendations to the Environmental 
Management Commission and the Environ- 
mental Review Commission no later than 1 
September 2005. The costs of implementing 
any air quality standards and plans to reduce 
the emission of carbon dioxide (CO2) from coal- 
fired generating units below the standards in 
effect on the date this act becomes effective, 
except to the extent that the emission of carbon 
dioxide (CO2) is reduced as a result of the 
reductions in the emissions of oxides of nitro- 
gen (NOx) and sulfur dioxide (SO2) required to 
achieve the emissions limitations set out in 
G.S. 143-215.107D, as enacted by Section 1 of 
this act, shall not be recoverable pursuant to 
G.S. 62-133.6, as enacted by Section 9 of this 
act. 

“On or before 1 June of each year, the Depart- 
ment of Environment and Natural Resources 
and the Utilities Commission shall report on 
the implementation of this act to the Environ- 
mental Review Commission and the Joint Leg- 
islative Utility Review Committee. The first 
report required by this section shall be submit- 
ted no later than 1 June 2003.” 

Session Laws 2002-4, s. 15, contains a sever- 
ability clause. 

Session Laws 2005-442, ss. 1 through 12, 
provide as follows: “Commission Established; 
Membership. - The Legislative Commission on 
Global Climate Change is hereby established. 
The Commission shall consist of 34 members as 
follows: 

“(1) Nine members appointed by the Presi- 
dent Pro Tempore of the Senate. 

“(2) Nine members appointed by the Speaker 
of the House of Representatives. 

“(3) The President of Duke Power or the 
President’s designee. 

“(4) The President of Progress Energy or the 
President’s designee. 

“(5) The President of the North Carolina 
Citizens for Business and Industry or the Pres- 
ident’s designee. 

“(6) The President of the Manufacturers and 
Chemical Industry Council of North Carolina 
or the President’s designee. 

“(7) The President of the North Carolina 
Farm Bureau Federation or the President’s 
designee. 

“(8) The President of the North Carolina 
Forestry Association or the President’s desig- 
nee. 

“(9) The Southeast Regional Director of En- 
vironmental Defense or the Regional Director’s 
designee. 

“(10) The Executive Director of the Southern 
Alliance for Clean Energy or the Executive 
Director’s designee. 

“(11) The Executive Director of the North 
Carolina Coastal Federation or the Executive 
Director’s designee. 
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“(12) The Executive Director of the North 
Carolina Conservation Council or the Execu- 
tive Director’s designee. 

“(13) The Dean of the Nicholas School of the 
Environment and Earth Sciences, Duke Uni- 
versity, or the Dean’s designee. 

“(14) The Dean of the College of Agriculture 
and Life Sciences at North Carolina State Uni- 
versity or the Dean’s designee. 

“(15) The Dean of the School of Agriculture 
and Environmental Sciences at North Carolina 
Agricultural and Technical State University or 
the Dean’s designee. 

“(16) The Director of the Carolina Environ- 
mental Program at the University of North 
Carolina at Chapel Hill or the Director’s desig- 
nee. 

“(17) The Distinguished Research Professor 
(with expertise in sea level change), Depart- 
ment of Geology at East Carolina University. 

“(18) The North Carolina State Climatolo- 
gist. 

“Cochairs. - The Commission shall have two 
cochairs, one designated by the President Pro 
Tempore of the Senate and one designated by 
the Speaker of the House of Representatives 
from among their respective appointees. The 
Commission shall meet upon the call of the 
cochairs. 

“Quorum. - A quorum of the Commission 
shall consist of 18 members. 

“Vacancies. - Any vacancy on the Commission 
shall be filled by the original appointing au- 
thority. 

“Purpose and Duties. - The Commission shall 
have the following purposes and duties: 

“(1) The Commission shall conduct an in- 
depth examination of issues related to global 
climate change. This examination shall include 
all of the following: 

“a, Areview of current scientific literature on 
the possible natural and anthropogenic causes 
of global climate change. 

“b. A review of actions taken by the federal 
government and by other states to address 
global warming. 

“c, An examination of the emissions of green- 
house gases from within the State and the 
extent to which reductions in the emissions of 
these gases in the State, region, nation, and 
worldwide could be expected to affect global 
climate change. 

“d. An evaluation of the economic opportuni- 
ties for the State that may result from interna- 
tional, national, and State action to address 
global climate change and the emerging carbon 
market. 

“e. The potential impacts of global climate 
change on the citizens, natural resources, and 
economy of the State, including agriculture, 
travel and tourism, recreation, coastal real es- 
tate, insurance, and other economic sectors. 

“f. The costs of any action taken by the State 
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to address global climate change on individu- 
als, individual households, local governments, 
businesses, educational institutions, agricul- 
tural operations, the State government, and 
other institutions and economic sectors. 

“The benefits of any action taken by or within 
the State or other states and at the national or 
international levels to address global climate 
change on individuals, individual households, 
local governments, businesses, educational in- 
stitutions, agricultural operations, the State 
government, and other institutions and eco- 
nomic sectors. 

“(2) If, in the course of its examination, the 
Commission determines that it would be appro- 
priate and desirable for the State to establish a 
global warming pollutant reduction goal, the 
Commission may develop a recommended glo- 
bal warming pollutant reduction goal for the 
State. 

“(3) In conducting its examination of global 
climate change, the Commission shall consider 
and integrate the findings and recommenda- 
tions of the study of issues related to the 
development and implementation of standards 
and plans to control emissions of carbon dioxide 
required by Section 13 of S.L. 2002-4. 

“(4) Based on its examination of global cli- 
mate change, the Commission shall develop 
findings and recommendations, including any 
legislative proposals it determines to be appro- 
priate, for consideration by the General Assem- 
bly. 

“Additional Duties. - The Commission may 
work cooperatively with other state and na- 
tional governments to organize a forum on 
global climate change, including its causes, 
impacts, challenges, and opportunities in the 
southeastern United States. The Commission 
may also work cooperatively with other State 
agencies with respect to the agencies’ areas of 
responsibilities regarding greenhouse’ gas 
emissions and climate change. 

“Expenses of Members. - Members of the 
Commission shall receive per diem, subsis- 
tence, and travel allowances in accordance with 
G.S. 120-3.1, 138-5, or 138-6, as appropriate. 

“Staff. - Upon the prior approval of the Leg- 
islative Services Commission, the Legislative 
Services Officer shall assign professional staff 
to the Commission to aid in its work. 

“Consultants. - The Commission may hire 
consultants to assist with the study as provided 
in G.S. 120-32.02(b). 

“Meetings. - The Commission may meet in 
the Legislative Building or the Legislative Of- 
fice Building upon the approval of the Legisla- 
tive Services Commission. 

“Report. - The Commission shall report its 
findings and recommendations to the General 
Assembly and the Environmental Review Com- 
mission on or before 1 November 2006, at which 
time the Commission shall terminate. 
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“Funding. - From funds appropriated to the _ pose of conducting the study provided for in this 
General Assembly, the Legislative Services Part.” 
Commission shall allocate funds for the pur- 


CASE NOTES 


General Rate Proceeding Preempted. — filed against an energy corporation by a cus- 
G.S. 62-133.6(e) simply allows the legislature to tomers association. State ex rel. Utils. Comm’n 
preempt the North Carolina Utilities Commis- vy. Carolina Util. Customers Ass’n, 163 N.C. 
sion’s ability to compel a general rate case by App. 46, 592 S.E.2d 221, 2004 N.C. App. LEXIS 
freezing rates until 31 December 2007; the 253 (2004), cert. denied, 358 N.C. 739, —S.E.2d 
North Carolina Utilities Commission properly — (2004), cert. dismissed, 358 N.C. 739, 602 
dismissed a complaint regarding rates and a S_F.2d 682 (2004). 
petition to initiate a general rate proceeding 


§ 62-134. Change of rates; notice; suspension and investi- 
gation. 


(a) Unless the Commission otherwise orders, no public utility shall make 
any changes in any rate which has been duly established under this Chapter, 
except after 30 days’ notice to the Commission, which notice shall plainly state 
the changes proposed to be made in the rates then in force, and the time when 
the changed rates will go into effect. The public utility shall also give such 
notice, which may include notice by publication, of the proposed changes to 
other interested persons as the Commission in its discretion may direct. All 
proposed changes shall be shown by filing new schedules, or shall be plainly 
indicated upon schedules filed and in force at the time and kept open to public 
inspection. The Commission, for good cause shown in writing, may allow 
changes in rates without requiring the 30 days’ notice, under such conditions 
as it may prescribe. All such changes shall be immediately indicated upon its 
schedules by such public utility. 

(b) Whenever there is filed with the Commission by any public utility any 
schedule stating a new or revised rate or rates, the Commission may, either 
upon complaint or upon its own initiative, upon reasonable notice, enter upon 
a hearing concerning the lawfulness of such rate or rates. Pending such 
hearing and the decision thereon, the Commission, upon filing with such 
schedule and delivering to the public utility affected thereby a statement in 
writing of its reasons therefor, may, at any time before they become effective, 
suspend the operation of such rate or rates, but not for a longer period than 270 
days beyond the time when such rate or rates would otherwise go into effect. 
If the proceeding has not been concluded and an order made within the period 
of suspension, the proposed change of rate shall go into effect at the end of such 
period. After hearing, whether completed before or after the rate goes into 
effect, the Commission may make such order with respect thereto as would be 
proper in a proceeding instituted after it had become effective. 

(c) At any hearing involving a rate changed or sought to be changed by the 
public utility, the burden of proof shall be upon the public utility to show that 
the changed rate is just and reasonable. 

(d) Notwithstanding the provisions of this Article, any public utility en- 
gaged solely in distributing electricity to retail customers, which electricity has 
been purchased at wholesale rates from another public utility, an electric 
membership corporation or a municipality, may in its discretion, and without 
the necessity of public hearings as in this section is otherwise provided, elect 
to adopt the same retail rates to customers charged by the public utility, 
electric membership corporation or municipality from whom the wholesale 
power is purchased for the same service, unless the North Carolina Utility 
Commission finds upon a hearing, either on its own initiative or upon 
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complaint, that the rate of return earned by such utility upon the basis of such 
rates is unjust and unreasonable. In such a proceeding the burden of proof 
shall be upon the electrical distribution company. 

(e) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1197, s. 2. 

(f) The Commission may adopt rules prescribing the information and 
exhibits required to be filed with any applications, or tariff for an increase in 
utility rates, including but not limited to all of the evidence or proof through 
the end of the test period which the utility will rely on at any hearing on such 
increase, and the Commission may suspend such increase until such data, 
information or exhibits are filed, in addition to the time provided for suspen- 
sion of such increase in other provisions of this Chapter. 

(g) The provisions of this section shall not be applicable to bus companies or 
to their rates, fares or tariffs. 

(h) Notwithstanding the requirements of subsections (a) and (b) of this 
section, the Commission may, in lieu of fixing specific rates or tariffs for 
competitive services offered by a public utility defined in G.S. 62-3(23)a6, adopt 
practices and procedures to permit pricing flexibility, detariffing services, or 
both. In exercising its authority to permit pricing flexibility, detariffing of 
services, or both, the Commission shall first determine that the service is 
competitive. After a determination that the service is competitive, the Com- 
mission shall consider the following in deciding whether to permit pricing 
flexibility, detariffing of services, or both: 

(1) The extent to which competing telecommunications services are avail- 
able from alternative providers in the relevant geographic or service 
market; 

(2) The market share, growth in market share, ease of entry, and 
affiliations of alternative providers; 

(3) The size and number of alternative providers and the ability of such 
alternative providers to make functionally equivalent or substitute 
services readily available at competitive rates and on competitive 
terms and conditions; 

(4) Whether the exercise of Commission authority produces tangible 
benefits to consumers that exceed those available by reliance on 
market forces; 

(5) Whether the exercise of Commission authority inhibits the public 
utility from competing with unregulated providers of functionally 
equivalent telecommunications services; 

(6) Whether the existence of competition tends to prevent abuses, unjust 
discrimination or excessive charges for the service or facility offered; 

(7) Whether the public utility would gain an unfair advantage in its 
competitive activities; and 

(8) Any other relevant factors protecting the public interest. 

(i) On motion of any interested party and for good cause shown, the 
Commission shall hold hearings prior to adopting any pricing flexibility or 
detariffing of services permitted under this section. The Commission may also 
revoke a determination made under this section when the Commission 
determines, after notice and opportunity to be heard, that the public interest 
requires that the rates and charges for the service be more fully regulated. 

(j) Notwithstanding the provisions of G.S. 62-140, the Commission may 
permit public utilities subject to subsection (h) of this section to offer compet- 
itive services to business customers upon agreement between the public utility 
and the customer provided the services are compensatory and cover the costs 
of providing the service. (1933, c. 307, s. 7; 1939, c. 365, s. 3; 1941, c. 97; 1945, 
pao 947..c, 1008; s. 24219495 c 11132, 1s. 22; 1959, ¢..422;.1963; c.. 1165, s1; 
iline 551: 1973..0)1444:51975, 01243, 5s. 8;0r510)%¢.867,5;'7;.198 1 Reg: Sess., 
ooo 1197s; 221985, c. 676). '15(8); 1989)1¢e: 112,0s8..3:) 
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Cross References. — As to fuel charge 
adjustments for electric utilities, see G.S. 62- 
Taz: 

Legal Periodicals. — For survey of 1977 
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law on public utility rate regulation, see 56 
N.C.L. Rev. 847 (1978). 

For survey of 1980 administrative law, see 59 
N.C.L. Rev. 1024 (1981). 


CASE NOTES 


I. In General. 
II. Suspension of Rate Changes. 


III. Rate Changes Based on Fuel Costs Under Former Subsection (e). 


I. IN GENERAL. 


Ex Parte Order Allowing Effectuation of 
Fuel Adjustment Clause Held Constitu- 
tional. — An order entered ex parte allowing a 
utility to effectuate a fuel adjustment clause 
did not, in view of the procedures available to 
contest such action, violate N.C. Const., Art. I, 
§ 19. State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 327, 230 S.H.2d 651 (1976). 

Limits on Commission’s Authority. — 
The Commission is a creation of the legislature 
and, in fixing rates to be charged by public 
utilities, exercises the legislative function. It 
has no authority except that given to it by 
statute. A fortiori, the Commission has no au- 
thority to permit that which is forbidden by this 
section or to extend a previously granted rate 
increase which former subsection (e) declared 
terminated. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 451, 232 S.E.2d 184 (1977). 

Power to Refrain from Prescribing Con- 
ditions. — The power to prescribe conditions 
under subsection (a), like the power to suspend 
rate changes, includes the power to refrain 
from prescribing them. Thus the Commission 
by its affirmative order may allow applied-for 
rate changes to become immediately effective, 
conditionally or unconditionally. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 
Sd 65151976); 

Authority to Enter Interim Orders. — 
G.S. 62-135 and this section clearly authorize 
the Commission to permit rate schedule 
changes applied for by a utility to be placed into 
effect on an interim basis before hearing and 
final determination. State ex rel. Utils. Comm’n 
v. Edmisten, 2919 N63 327-°2307°S: Eh. 2d" 651 
GLO): 

The Utilities Commission had authority 
to enter an interim order allowing a power 
company’s initially requested rate increase to 
go into effect pending final determination of the 
case, subject to the refund with interest of any 
portion of the increase ultimately determined 
to be excessive. State ex rel. Utils. Comm’n v. 
Morgan, 16 N.C. App. 445, 192 S.E.2d 842 
(1972). 

Petition to Be Determined on Basis of 
Facts Existing When Increase Effective. — 
The Utilities Commission must determine a 


petition for an increase in telephone rates on 
the basis of the facts existing at the time such 
increase is effective. State ex rel. N.C. Utils. 
Comm’n v. Western Carolina Tel. Co., 260 N.C. 
369, 132 S.E.2d 873 (1963). 

And Not on Basis of Subsequent Events. 
— The Utilities Commission cannot consider 
events occurring subsequent to the date certain 
rates went into effect, to ascertain what were 
proper rates on that date. State ex rel. N.C. 
Utils. Comm’n v. Western Carolina Tel. Co., 260 
N.C. 369, 132 S.E.2d 873 (1963). 

If a subsequent change in conditions 
warrants a new rate, such new rate must 
relate to the date of change. State ex rel. 
N.C. Utils. Comm’n v. Western Carolina Tel. 
Co., 260 N.C. 369, 132 S.E.2d 873 (1963), 

Transfer of Exchanges to Subsidiary 
During Pendency of Petition. — Where a 
telephone company, during the pendency of its 
petition for an increase in rates, transfers part 
of its exchanges to a subsidiary, the Utilities 
Commission, in the exercise of its discretion, 
may make the subsidiary a formal party and 
treat the original petition as a joint petition for 
a uniform system of rates; or it may make the 
subsidiary a party and fix proper rates for the 
subsidiary’s exchanges and for the original pe- 
titioner’s exchanges. State ex rel. N.C. Utils. 
Comm’n v. Western Carolina Tel. Co., 260 N.C. 
369, 132 S.E.2d 873 (1963). 

The parties must be accorded an oppor- 
tunity to be heard with respect to the effect, if 
any, a Subsequent change in conditions had on 
the rate structure, and a denial of such oppor- 
tunity would be a deprivation of due process. 
State ex rel. N.C. Utils. Comm’n v. Western 
Carolina Tel. Co., 260 N.C. 369, 132 S.E.2d 873 
(1963). 

The Commission’s findings, supported 
by substantial evidence, may not properly 
be set aside by the reviewing court merely 
because a different conclusion could have been 
reached upon the evidence. State ex rel. Utils. 
Comm’n v. Mebane Home Tel. Co., 35 N.C. App. 
588, 242 8.E.2d 165 (1978), aff’d, 298 N.C. 162, 
251 9.l 2d 6235 (1979). 

Decision Upheld Unless Assailable Un- 
der G.S. 62-94(b). — The decision of the Com- 
mission with regard to rates for public utilities 
will be upheld by the Court of Appeals on 
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appeal unless it is assailable on one of the 
grounds enumerated in G.S. 62-94(b). State ex 
rel. Utils. Comm’n v. Mebane Home Tel. Co., 35 
N.C. App. 588, 242 S.E.2d 165 (1978), aff’d, 298 
NWeG9.6210'257.5.K.2d, 623 (1979). 

For discussion of procedure to be fol- 
lowed in request for coal adjustment 
clause prior to 1975 enactment of former 
subsection (e), see State ex rel. Utils. Comm’n 
v. Edmisten, 26 N.C. App. 662, 217 S.E.2d 201 
Wives tated, 291 N.C; 361, 230 S.E.2d 671 
(1976). 

Applied in State ex rel. N.C. Utils. Comm’n 
v. Southern Ry., 267 N.C. 317, 148 S.E.2d 210 
(1966); State ex rel. Utils. Comm’n v. General 
eliGore25i N.C. 318, 189 S.H.2d 705 (1972); 
State ex rel. Utils. Comm’n v. Morgan, 16 N.C. 
App. 4538, 192 S.E.2d 842 (1972); State ex rel. 
Utils. Comm’n v. Motor Carriers’ Traffic Ass’n, 
16 N.C. App. 515, 192 S.E.2d 580 (1972); State 
ex rel. Utils. Comm’n v. Duke Power Co., 285 
N.C. 377, 206 S.E.2d 269 (1974); State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 361, 230 
S.E.2d 671 (1976); State ex rel. Utils. Comm’n 
v1 Edmisten, 291 N.C. 477, 232 S.E.2d. 199 
(1977); State ex rel. Utils. Comm’n v. Edmisten, 
2OIgN-GH4A782232 SiE.2d 200 (1977). 

Cited in Senior Citizens Clubs v. Duke 
Power Co., 425 F. Supp. 411 (W.D.N.C. 1976); 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 289 N.C. 286, 221 S.E.2d 322 (1976); 
State ex rel. Comm’r of Ins. v. North Carolina 
Fire Ins. Rating Bureau, 292 N.C. 471, 234 
S.E.2d 720 (1977); State ex rel. Utils. Comm’n 
Veeommisten, "290 N.C: 575, 232, S.E.2d 177 
(1977); State ex rel. Comm’r of Ins. v. North 
Carolina Auto. Rate Admin. Office, 294 N.C. 60, 
241 S.E.2d 324 (1978); State ex rel. Utils. 
Comm’n v. Rail Common Carriers, 42 N.C. App. 
314, 256 S.E.2d 508 (1979); State ex rel. Utils. 
Comm'n v. Duke Power Co., 305 N.C. 1, 287 
S.E.2d 786 (1982); State ex rel. Utils. Comm’n 
v. Conservation Council, 64 N.C. App. 266, 307 
S.E.2d 375 (1983); State ex rel. Utils. Comm’n 
v. Public Staff-North Carolina Utils. Comm’n, 
64 N.C. App. 609, 307 S.E.2d 803 (1983); State 
ex rel. Utils. Comm’n v. Tar Heel Indus., Inc., 77 
N.C. App. 75, 334 S.E.2d 396 (1985); State ex 
rel. Utils. Comm’n v. Empire Power Co., 112 
N.C. App. 265, 4385 S.E.2d 553 (1993). 


II. SUSPENSION OF RATE CHANGES. 


Language of Subsection (b) Is Permis- 
sive. — While the language of subsection (b) 
gives the Commission authority to suspend 
changes in rates subject to the time limitation 
imposed, it does not require that it do so. The 
language is permissive, not mandatory. State 
ex rel. Utils. Comm’n v. Morgan, 16 N.C. App. 
445, 192 S.E.2d 842 (1972); State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 
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The power granted the Commission by sub- 
section (b) to suspend a requested change in 
rates is a discretionary one which the Commis- 
sion may, but need not, exercise. State ex rel. 
Utils. Comm’n v. Edmisten, 29 N.C. App. 428, 
225 S.E.2d 101, aff'd, 291 N.C. 424, 230 S.E.2d 
647 (1976). 

Authority to Suspend Rates for Lesser 
Period. — The authority to suspend rates for 
not more than 270 days clearly includes the 
power to suspend them for some lesser period. 
State ex rel. Utils. Comm’n v. Morgan, 16 N.C. 
App. 445, 192 S.E.2d 842 (1972); State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 
S.E.2d 651 (1976). 

Power to Suspend Portion of Change for 
Lesser Period. — The discretionary power 
granted the Commission by subsection (b) to 
suspend a proposed change in rates for a period 
not longer than 270 days clearly includes the 
lesser power to suspend a portion of the change 
for some lesser period. State ex rel. Utils. 
Comm'n v. Edmisten, 29 N.C. App. 428, 225 
S.E.2d 101, aff’d, 291 N.C. 424, 230 S.E.2d 647 
(1976). 

Suspension of Rates May Be Withdrawn 
or Modified. — Nothing in this section indi- 
cates a legislative intent that once the Commis- 
sion exercises its discretionary power and sus- 
pends rates, it thereby necessarily exhausts its 
authority in that regard, so as thereafter to be 
precluded from withdrawing or modifying the 
suspension. State ex rel. Utils. Comm’n v. Mor- 
gan, 16 N.C. App. 445, 192 S.E.2d 842 (1972); 
State ex rel. Utils. Comm’n v. Edmisten, 291 
NiGr3 27 230 Saad Gol Go Gy. 

It is entirely consistent with the statutory 
procedure contemplated by this section that 
upon the filing with the Commission by a utility 
of a new or revised rate, the Commission, if it 
exercises its discretion to suspend such rate, 
should (1) act promptly and suspend the rate 
for up to the maximum period it is permitted to 
do so; (2) hold a preliminary hearing, if the 
Commission should deem this desirable, to re- 
ceive additional evidence and information; and 
(3) in the clearer light furnished by the addi- 
tional information so acquired, reconsider its 
original order and either modify it or cancel it 
altogether. State ex rel. Utils. Comm'n v. Mor- 
gan, 16 N.C. App. 445, 192 S.E.2d 842 (1972). 

Implicit within the discretionary authority 
granted to determine whether and for how long 
to suspend is the discretion to cancel or modify 
a suspension once it has been made, and noth- 
ing in the language of this section suggests that 
the legislature intended that the Commission 
could exercise the discretionary authority 
granted it only if it did so on an all-or-nothing, 
once-and-for-all basis. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
GHAI): 


rs A 


§62-135 


III. RATE CHANGES BASED ON FUEL 
COSTS UNDER FORMER SUBSECTION 
(E). 


The purpose of the expedited fuel pro- 
ceeding was to allow a utility to change its 
rates based solely on fluctuations in fuel costs. 
The reasonableness of the utility’s based fuel 
costs are not to be considered. State ex rel. 
Utils. Comm’n v. Conservation Council, 312 
N.C. 59, 320 S.E.2d 679 (1984). 

From a review of the language, purpose 
and history of former subsection (e), it can 
be concluded that the legislature intended that 
the Utilities Commission consider in the fuel 
adjustment proceedings only the fluctuations in 
the price of fossil fuels — oil, coal and natural 
gas — used by the utility in the production of 
electric power in its own generating units. The 
legislature did not intend to include in the 
expedited hearing proceedings the myriad of 
issues relating to purchased or interchange 
power which necessarily require closer scru- 
tiny. Subsequent action by the legislature in 
enacting G.S. 62-133.2, which makes express 
provision for the consideration of such issues in 
the general rate cases, has now made its intent 
clear. State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 309 N.C. 
195, 306 S.E.2d 435 (1983). 

Former subsection (e) dealt specifically 
with the continuation of previously 
granted rate increases based solely on the 
increased cost of fuel. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 451, 232 S.E.2d 
184 (19777). 

Former subsection (e) did not roll back 
electric power rates. On the contrary, it 
authorized the Commission, after hearing, to 
incorporate into the basic rates of the utility, 
chargeable on and after September 1, 1975, an 
increase determined by the then cost of coal. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
N:G. 451, 232'5.E.2d_ 184 (1977). 

Heat Rate and Plant Availability Not 
Bases for Determination Under Former 
Subsection (e). — Pursuant to former subsec- 
tion (e) of this section, a public utility could 
apply to the Utilities Commission for authority 
to increase its rates and charges based solely 
upon the increased cost of fuel used in the 
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generation of electric power, and the Commis- 
sion, on its own motion or upon request of an 
interested rate payor, could consider and deter- 
mine a decrease in rates or charges based solely 
upon a decrease in the cost of fuel; therefore, 
insofar as the Commission considered and 
passed upon the cost of fuel used by defendant 
in the generation of electric power during the 
periods in question by considering the reason- 
ableness of the prices paid by defendant for 
such fuel, it acted within the scope of the 
statutorily prescribed procedure, but insofar as 
the Commission considered and based its deter- 
mination upon such factors as defendant’s heat 
rate and plant availability in these proceed- 
ings, it went beyond the scope of the procedure 
authorized by former subsection (e). State ex 
rel. Utils. Comm’n v. VEPCO, 48 N.C. App. 453, 
269 S.E.2d 657, cert. denied, 301 N.C. 531, 273 
S.E.2d 462 (1980). 

Plant Efficiency Not Considered in Pro- 
ceedings Under Former Subsection (e). — 
Heat rate and capacity factor furnish conve- 
nient measuring devices by which to evaluate 
the overall efficiency with which a particular 
electrical utility system is operated, and the 
Utilities Commission should take into account 
the efficiency of a company’s operation in fixing 
its rates in a general rate case as provided in 
G.S. 62-133. However, plant efficiency as it 
bears upon fuel cost was not a factor to be 
considered in the limited and expedited pro- 
ceeding provided for by former subsection (e) of 
this section. State ex rel. Utils. Comm'n v. 
VEPCO, 48 N.C. App. 453, 269 S.E.2d 657, cert. 
denied, 301 N.C. 531, 273 S.E.2d 462 (1980). 

Commission’s Decision Held Improper. 
— Commission’s “decision” that the legislature, 
in enacting former subsection (e), did not in- 
tend to deny the utility “recovery of its July and 
August 1975 fuel expenses actually incurred” 
was not an interpretation of the statute but a 
nullification of it, which was beyond the author- 
ity of the Commission. The wisdom and fair- 
ness of the legislature’s determination, clearly 
expressed, may not be reviewed by the Com- 
mission, or even by the courts in the absence of 
a constitutional question. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 451, 232 S.E.2d 
184 (1977). 


§ 62-135. Temporary rates under bond. 


(a) Notwithstanding an order of suspension of an increase in rates, any 
public utility except a common carrier may, subject to the provisions of 
subsections (b), (c) and (d) hereof, put such suspended rate or rates into effect 
upon the expiration of six months after the date when such rate or rates would 
have become effective, if not so suspended, by notifying the Commission and its 
consumers of its action in making such increase not less than 10 days prior to 
the day when it shall be placed in effect; provided, however, that utilities 
engaged in the distribution of utility commodities bought at wholesale by the 
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utility for distribution to consumers may put such suspended rate or rates, to 
the extent occasioned by changes in the wholesale rate of such utility 
commodity, into effect at the expiration of 30 days after the date when such 
rate or rates would become effective if not so suspended; provided that no rate 
or rates shall be left in effect longer than one year unless the Commission shall 
have rendered its decision upon the reasonableness thereof within such period. 
This section to become effective July 1, 1963. 

(b) No rate or rates placed in effect pursuant to this section shall result in 
an increase of more than twenty percent (20%) on any single rate classification 
of the public utility. 

(c) No rate or rates shall be placed in effect pursuant to this section until the 
public utility has filed with the Commission a bond in a reasonable amount 
approved by the Commission, with sureties approved by the Commission, or an 
undertaking approved by the Commission, conditioned upon the refund in a 
manner to be prescribed by order of the Commission, to the persons entitled 
thereto of the amount of the excess plus interest from the date that such rates 
were put into effect, if the rate or rates so put into effect are finally determined 
to be excessive. The amount of said interest shall be determined pursuant to 
G.S. 62-130(e). 

(d) If the rate or rates so put into effect are finally determined to be 
excessive, the public utility shall make refund of the excess plus interest to its 
customers within 30 days after such final determination, and the Commission 
shall set forth in its final order the terms and conditions for such refund. If 
such refund is not paid in accordance with such order, any persons entitled to 
such refund may sue therefor, either jointly or severally, and be entitled to 
recover, in addition to the amount of the refund, all court costs and reasonable 
attorney fees for the plaintiff, to be fixed by the court. (1933, c. 307, s. 7; 1959, 
Cr oO ouCcaLLGbys. 1) 1981..c,461.s.-20) 


CASE NOTES 


Purpose. — This section was enacted for the 
purpose of minimizing the effect of the unavoid- 
able time lag between the filing of an applica- 
tion by a utility company for an increase in its 
rates for service and the entry of an order of the 
Commission finding such increase proper. State 
ex rel. Utils. Comm’n v. VEPCO, 285 N.C. 398, 
206 S.E.2d 283 (1974); State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

This section is a direct exercise of the 
police power of the State by the legislature 
itself. State ex rel. Utils. Comm’n v. VEPCO, 
285 N.C. 398, 206 S.E.2d 283 (1974). 

This section prevails over a private con- 
tract in conflict therewith. State ex rel. 
Utils. Comm’n v. VEPCO, 285 N.C. 398, 206 
S.E.2d 283 (1974). 

Prior contracts between a power company 
and the municipalities do not bar the power 
company from putting different rates into effect 
pursuant to this section, pending final determ1- 
nation by the Commission. State ex rel. Utils. 
Comm’n v. VEPCO, 285 N.C. 398, 206 S.E.2d 
283 (1974). 

But Power Company May Not at Will 
Disregard Such Contract. — The mere ex- 
istence in the Commission of authority to in- 


crease the rates previously specified in a mu- 
nicipal contract does not authorize a power 
company at its own will to disregard such 
contract and to charge the other party thereto a 
higher rate. State ex rel. Utils. Comm’n v. 
VEPCO, 285 N.C. 398, 206 S.E.2d 283 (1974). 

Conditions for Putting Proposed Rates 
into Effect. — This section authorizes the 
utility to put its proposed rates into effect after 
the passage of six months from the filing of its 
application, if no order has been entered by the 
Commission determining the validity of the 
proposed rates and if the utility company files 
its undertaking, approved by the Commission, 
for a refund of any portion of such rates ulti- 
mately disapproved by the Commission. State 
ex rel. Utils. Comm’n v. VEPCO, 285 N.C. 398, 
206 S.E.2d 283 (1974). 

Rate Changes on Interim Basis Permit- 
ted. — G.S. 62-134 and this section clearly 
authorize the Commission to permit rate sched- 
ule changes applied for by a utility to be placed 
into effect on an interim basis before hearing 
and final determination. State ex rel. Utils. 
Commn-y, Edmistens 291 N:Ce327, 230 a: kid 


651 (1976). 
Preference as to Interests of Current 
Customers. — The power of the Commission 
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to suspend a rate increase under investigation 
for a six months’ period gives an absolute pref- 
erence for that period to the interest of current 
customers in paying no more than they have 
been paying for the electricity they consume. 
Senior Citizens Clubs v. Duke Power Co., 425 F. 
Supp. 411° (W.D.N'C.1976); aft d, 425 U.S7928; 
96 S. Ct. 1658, 48 L. Ed. 2d 172 (1976). 
Conditional Preference as to Future 
Customers. — If increases may be suspended 
for longer periods, the interest of a utility’s 
future customers may be impaired by the lack 
of adequate capacity to serve their needs. Thus, 
under this section, after lapse of the six-month 
period during which the interest of present 
customers has an absolute preference, a condi- 
tional preference is given to the interest of 
future customers by permitting the implemen- 
tation of the increase subject to mandatory 
refund to the extent that the implemented 
increase is larger than the rates ultimately 
approved by the Commission. Senior Citizens 
Clubs v. Duke Power Co., 425 F. Supp. 411 
(W.DIN.C. 1976), attd, 425 U5. 925,96 .5..Ct 
1658. 46 1 Bid! 2d 172.1976). 
Implementation of rate increase with- 
out Commission’s approval does not in- 
volve state action under 42 U.S.C. § 1983. 
Senior Citizens Clubs v. Duke Power Co., 425 F. 
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Supp. 411 (W.D.N.C. 1976), aff'd, 425 U.S. 928, 
96S. Ct. 1658, 48 L. Ed. 2d 172 (1976). 

Municipality Not Entitled to Temporary 
Restraining Order. — Where a public service 
company has filed bond with the Utilities Com- 
mission and has obtained authority from the 
Commission to put into effect an increase in 
rates in the territory served by it, a municipal 
corporation is not entitled to a temporary order 
restraining the service company from putting 
the rates into effect within the municipality 
upon the assertion that the increase in rates 
was contrary to contractual provisions in the 
franchise granted the public service company 
by the city, since an adequate and efficient 
remedy is afforded the city and its inhabitants 
by suit upon the bond in the event the increase 
in rate was not justified in law, and therefore 
the municipality could not suffer irreparable 
injury. City of Durham v. Public Serv. Co., 257 
N.C. 546, 126 S.E.2d 315 (1962); 

Applied in State ex rel. Utils. Comm’n v. 
Edmisten, 26 N.C. App. 613, 216 S.E.2d 743 
(1975). 

Cited in State ex rel. Utils. Comm'n vy. 
Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976); 
State ex rel. Comm’r of Ins. v. North Carolina 
Fire Ins. Rating Bureau, 292 N.C. 471, 234 
my. E20 M2011 97a) 


§ 62-136. Investigation of existing rates; changing unrea- 
sonable rates; certain refunds to be distrib- 
uted to customers. 


(a) Whenever the Commission, after a hearing had after reasonable notice 
upon its own motion or upon complaint of anyone directly interested, finds that 
the existing rates in effect and collected by any public utility are unjust, 
unreasonable, insufficient or discriminatory, or in violation of any provision of 
law, the Commission shall determine the just, reasonable, and sufficient and 
nondiscriminatory rates to be thereafter observed and in force, and shall fix the 
same by order. 

(b) All municipalities in the State are deemed to be directly interested in the 
rates and service of public utilities operating in such municipalities, and may 
institute or participate in proceedings before the Commission involving such 
rates or service. Any municipality may institute proceedings before the 
Commission to eliminate unfair and unreasonable discrimination in rates or 
service by any public utility between such complainant or its inhabitants and 
any other municipality or its inhabitants, and the Commission shall, upon 
complaint, after hearing afforded to the public utility affected and to all 
municipalities affected, have authority to remove such discrimination. 

(c) If any refund is made to a distributing company operating as a public 
utility in North Carolina of charges paid to the company from which the 
distributing company obtains the energy, service or commodity distributed, the 
Commission may, in cases where the charges have been included in rates paid 
by the customers of the distributing company, require said distributing 
company to distribute said refund plus interest among the distributing 
company’s customers in a manner prescribed by the Commission. The amount 
of said interest shall be determined pursuant to G.S. 62-130(e). (Ex. Sess. 1913, 
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crease 2015181083; 1933}ic.0l384iis. 8701307, 8:8) 193870) 401: 1941.07.97: 


HG C1165,'s: 1; 1981¢°460,s) 1) 


CASE NOTES 


Subsection (a) refers to rate fixing as 
envisioned by G.S. 62-133. State ex rel. Utils. 
Comm'n v. Edmisten, 30 N.C. App. 459, 227 
S.E.2d 593, rev’d on other grounds, 291 N.C. 
451, 232 S.E.2d 184 (1976). 

Tax Reform Benefits Passed on _ to 
Ratepayers by Rulemaking Rather Than 
Ratemaking Procedure. — Utilities Com- 
mission may pass on to the ratepayers the 
benefits of the Tax Reform Act of 1986 (TRA-86) 
through a rulemaking procedure rather than a 
ratemaking procedure. State ex rel. Utils. 
Comm’n v. Nantahala Power & Light Co., 326 
N.C. 190, 388 S.E.2d 118 (1990). 

The Commission may not fix rates retro- 
actively so as to make them collectible for past 
service. State ex rel. Utils. Comm’n v. City of 
Durham, 282 N.C. 308, 193 S.E.2d 95 (1972). 

The Utilities Commission exceeded its statu- 
tory authority in requiring a manufacturer to 
pay a surcharge for emergency natural gas 
used by the manufacturer prior to the date that 
the tariff including the surcharge became effec- 
tive, even though the supplier did not bill the 
manufacturer for such gas until after the tariff 
became effective. A rate is fixed or allowed 
when it becomes effective pursuant to G.S. 
62-130(a), and rates must be fixed prospectively 
from their effective date. Subsection (a) of this 
section provides that the commission shall de- 
termine rates to be thereafter observed and in 
force. The commission may not fix rates retro- 
actively so as to make them collectible for past 
services. State ex rel. Utils. Comm’n v. Farmers 
Chem. Ass’n, 42 N.C. App. 606, 257 S.E.2d 439 
(1979), cert. denied, 299 N.C. 124, 261 S.E.2d 


926 (1980). 
Commission’s Order Was Not Retroac- 
tive. — Where Utilities Commission’s order 


merely required North Carolina Natural Gas 
(NCNG) to abide by the rate structure in exist- 
ence at the time the two percent (2%) monies 
were collected from T-1 customers, the Commis- 
sion’s order did not constitute unlawful retro- 
active rate making. State ex rel. Utils. Comm’n 
v. North Carolina Natural Gas Corp., 323 N.C. 
630, 375 S.E.2d 147 (1989). 

The Commission may investigate rates 
upon the request of any person directly 
interested. It may hear evidence as to the 
reasonableness of the maximum rates fixed by 
law or by the Commission, and establish such 
rates as it may deem just. The authority con- 
ferred upon the Commission is plenary. Corpo- 
ration Comm’n ex rel. Raleigh Granite Co. v. 
Atlantic C.L.R.R., 187 N.C. 424, 121 S.E. 767 
(1924). 


As to authority of the Commission, on its 
own motion or that of another interested 
party, to intervene and make corrections 
in the utility rate schedules, including, if 
circumstances should require it, the abrogation 
of the fuel clause, see State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

Refunds to Customers. — The wording of 
this section clearly requires that refunds be 
made to the customers who paid the charges, 
and that these refunds be contingent upon 
practicability. State ex rel. Utils. Comm’n v. 
Public Serv. Co., 56 N.C. App. 448, 289 S.E.2d 
82 (1982), aff'd, 307 N.C. 474, 299 S.E.2d 425 
(1983). 

Under the 1981 amendment, the Com- 
mission is empowered to order the distri- 
bution of supplier refunds to either current 
or past customers, utilizing whatever method 
the Commission deems most appropriate. State 
ex rel. Utils. Comm’n v. Public Serv. Co., 307 
N.C. 474, 299 S.E.2d 425 (1983). 

Under the 1981 amendment to subsection (c), 
it is no longer required that the refund be 
practicable and that the utility have a reason- 
able return exclusive of the refund in order for 
the Commission to direct a customer refund. 
Moreover, the statute no longer provides for 
distribution of the refunds to customers in 
proportion to their payment of the charges 
refunded. State ex rel. Utils. Comm’n v. Public 
Serv. Co., 307 N.C. 474, 299 S.E.2d 425 (1983). 

Prior to the 1981 amendment, the legislature 
intended for the refunds to be made in propor- 
tion to each customer’s usage in the refund 
period during which he paid excess charges. 
There was no language in the statute requiring 
distribution by customer class. State ex rel. 
Utils. Comm’n v. Public Serv. Co., 307 N.C. 474, 
299 S.E.2d 425 (1983). 

Prior to the 1981 amendment, subsection (c) 
of this section required that refunds be distrib- 
uted only to those individuals who actually paid 
the overcharges. State ex rel. Utils. Comm’n v. 
Public Serv. Co., 307 N.C. 474, 299 S.H.2d 425 
(1983); 

All refunds received after May 28, 1981, 
will be governed by the 1981 amendment 
to subsection (c); 1981 Session Laws, c. 460, s. 
1. State ex rel. Utils. Comm’n v. Public Serv. 
Co., 307 N.C. 474, 299 S.E.2d 425 (1983). 

Subsection (c) speaks in terms of when 
the refund is received by the utilities, not 
to the period of time to which the refunds 
relate. State ex rel. Utils. Comm’n v. Public 
Serv. Co., 307 N.C. 474, 299 S.E.2d 425 (1983). 
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Subsection (c) of this section more specifically 
applies to supplier refunds received by natural 
gas distributing utilities than did former sub- 
section (f) of G.S. 62-133 and is the proper 
statute to be applied in determining the appro- 
priate distribution of these supplier refunds. 
State ex rel. Utils. Comm’n v. Public Serv. Co., 
307 N.C. 474, 299 5. Bi 2d 425 (1983): 

Distribution of refunds received by a utility 
after the effective date of the statute (January 
1, 1964) are governed by subsection (c). State ex 
rel. Utils. Comm’n v. Public Serv. Co., 307 N.C. 
474, 299 S.E.2d 425 (1983). 

Former subsection (f) of G.S. 62-133 dealt 
only with rate changes, while subsection (c) of 
this section, specifically sets forth the criteria 
pursuant to which refunds should be distrib- 
uted. State ex rel. Utils. Comm’n v. Public Serv. 
Co., 307 N.C. 474, 299 S.i.2d 425, (1983), 

Refunds to the local distribution company 
come under the supervision of the Commission 
until such time as it makes a determination 
with regard to the disposition of the refunds, 
pursuant to subsection (c), creating rights on 
behalf of the customers, and until that time, the 
utilities customers have no vested interest in 
the refunds. State ex rel. Utils. Comm'n v. 
Carolina Util. Customers Ass’n, 336 N.C. 657, 
446 S.E.2d 332 (1994). 

“Complaint Proceeding”. — A _ hearing 
which involves a single rate or a small part of 


§ 62-137. Scope of rate case. 
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the rate structure of a public utility is called a 
“complaint proceeding.” It differs from a gen- 
eral rate case in that it deals with an emer- 
gency or change of circumstances which does 
not affect the entire rate structure of the utility 
and may be resolved without involving the 
procedure outlined in G.S. 62-1338, and does not 
justify the expense and loss of time involved in 
such procedure. State ex rel. Utils. Comm’n v. 
Carolina Power & Light Co., 250 N.C. 421, 109 
5.H 200253, (1959), 

“General Rate” Case. — A proceeding in 
which a utility seeks an increase in rates for 
classes of customers providing its major source 
of revenue in order to provide funds assertedly 
necessary for continued operation is a general 
rate case and not a complaint proceeding, even 
though the increase is not requested for all 
classes of customers. State ex rel. Utils. 
Comm'n v. Tidewater Natural Gas Co., 259 
N.G:,558,, 134.53 2d 303.(1963); 

Applied in State ex rel. Utils. Comm'n v. 
Public Serv. Co., 59 N.C. App. 448, 297 S.E.2d 
119 (1982); State ex rel. Utils. Comm’n v. Con- 
servation Council, 312 N.C. 59, 320 S.E.2d 679 
(1984). 

Cited in Duke Power Co. v. City of High 
Point, 22 N.C. App. 91, 205 S.E.2d 7.74 (1974); 
State ex rel. Utils. Comm’n v. Bird Oil Co., 47 
N.C. App. 1, 266 S.E.2d 838 (1980); State ex rel. 
Utils. Comm’n v. Bird Oil Co., 302 N.C. 14, 273 
SH 2d. 232 (Losi). 


In setting a hearing on rates upon its own motion, upon complaint, or upon 


application of a public utility, the Commission shall declare the scope of the 
hearing by determining whether it is to be a general rate case, under G.S. 
62-133, or whether it is to be a case confined to the reasonableness of a specific 
single rate, a small part of the rate structure, or some classification of users 
involving questions which do not require a determination of the entire rate 
structure and overall rate of return. The procedures established in this section 
shall not be required when pricing alternatives permitted under G.S. 62-134(h) 


and (j) are adopted. (1963, c. 1165, s. 1; 1989, c. 112, s. 4.) 


Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


CASE NOTES 


This section is inapplicable to proceed- 
ings conducted under G.S. 62-90(c), since 
their scope is limited by statute to the excep- 
tions on which the particular appeal of a final 
order or decision is based, leaving the Commis- 
sion without authority to declare such a hear- 
ing a general rate case or complaint proceeding. 
State ex rel. Utils. Comm’n v. Edmisten, 294 
N.C. 598, 242 S.E.2d 862 (1978). 

The question of whether a case “is to be 


a general rate case” under the terms of 
this section is a mixed question of law and 
fact. As to such questions, courts should be 
hesitant to disturb the commission’s expert 
determination with regard to the nature of the 
case presented, particularly when its determi- 
nation is made prior to hearing and for the 
initial purpose of setting the scope of the hear- 
ing and the resulting amount of information 
which the public utility will be required to 
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furnish. Even at that stage, however, the com- 
mission’s determination must be supported by 
“competent, material and substantial evidence 
in view of the entire record as submitted.” State 
ex rel. Utils. Comm’n v. Rail Common Carriers, 
42 N.C. App. 314, 256 S.E.2d 508 (1979). 

Tax Reform Benefits Passed on to 
Ratepayers by Rule Making Rather Than 
Rate Making Procedure. — Utilities Com- 
mission may pass on to the ratepayers the 
benefits of the Tax Reform Act of 1986 (TRA-86) 
through a rule making procedure rather than a 
rate making procedure. State ex rel. Utils. 
Comm'n v. Nantahala Power & Light Co., 326 
N.C. 190, 388 S.E.2d 118 (1990). 

Since there was no provision in the rule at 
issue that if tax rates went up the utilities 
could raise rates just as they were lowered by 
the reduced tax rates, Utils. Comm/’n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978) 
does not approve the rule making process for 
the purpose of adjusting rates, nor is there any 
statutory authority for the proposition that 
rates may be adjusted by some other method 
beyond those set out in G.S. 62-133 or 62-136 
and this section. 

Applied in State ex rel. Utils. Comm’n v. 
Morgan, 16 N.C. App. 445, 192 S.E.2d 842 
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(1972); State ex rel. Utils. Comm’n v. Motor 
Carriers’ Traffic Ass’n, 16 N.C. App. 515, 192 
S.E.2d 580 (1972); State ex rel. Utils. Comm’n 
v. Boren Clay Prods. Co., 48 N.C. App. 263, 269 
S.E.2d 234 (1980); State ex rel. Utils. Comm’n 
v. North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982); State ex rel. 
Utils. Comm’n v. Edmisten, 314 N.C. 122, 333 
S.E.2d 453 (1985); In re Petition of Utils., Inc., 
147 N.C. App. 182, 555 S.E.2d 333, 2001 N.C. 
App. LEXIS 1141 (2001). 

Cited in State ex rel. Utils. Comm’n vy. 
Beatties Ford Util., Inc., 21 N.C. App. 213, 203 
S.E.2d 649 (1974); State ex rel. Utils. Comm’n 
v. County of Harnett, 30 N.C. App. 24, 226 
S.E.2d 515 (1976); State ex rel. Utils. Comm’n 
v. VEPCO, 48 N.C. App. 453, 269 S.E.2d 657 
(1980); State ex rel. Utils. Comm’n v. Duke 
Power Co., 305 N.C. 1, 287 S.E.2d 786 (1982); 
State ex rel. Utils. Comm’n v. Public Staff-N.C. 
Utils. Comm'n, 323 N.C. 481, 374 S.E.2d 361 
(1988); State ex rel. Utils. Comm’n vy. 
Thornburg, 325 N.C. 463, 385 S.E.2d 451 
(1989); State ex rel. Utils. Comm’n v. 
Nantahala Power & Light Co., 326 N.C. 190, 
388 S.E.2d 118 (1990); State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 348 
N.C. 452, 500 S.E.2d 693 (1998). 


§ 62-138. Utilities to file rates, service regulations and 
service contracts with Commission; publica- 
tion; certain telephone service prohibited. 


(a) Under such rules as the Commission may prescribe, every public utility, 
except as permitted under G.S. 62-134(h) and (Gj): 

(1) Shall file with the Commission all schedules of rates, service regula- 
tions and forms of service contracts, used or to be used within the 
jurisdiction of the Commission; and 

(2) Shall keep copies of such schedules, service regulations and contracts 
open to public inspection. Except, if there is a sufficient likelihood that 
a public utility defined in G.S. 62-3(23)a.6. may suffer a competitive 
disadvantage if the rates for a specific competitive service are dis- 
closed, the Commission may waive the public disclosure of the rates. 
The Commission may revoke the disclosure waiver upon a showing 
that the competitive disadvantage no longer exists. 


(b) Every common carrier of passengers shall file with the Commission, 
print, and keep open for public inspection schedules showing all rates for the 
transportation of passengers in intrastate commerce and all services in 
connection therewith between points on its own routes and between points on 
its own routes and points on the routes of other such common carriers, and if 
it establishes joint rates with other common carriers, it shall include in its 
schedules so filed such joint rates. 

(c) Every irregular route common carrier of household goods shall file with 
the Commission, print, and keep open for public inspection schedules showing 
all rates for the transportation of household goods in intrastate commerce 
between points within the area of its authorized operation, and if it establishes 
joint rates with other common carriers, it shall include in its schedules so filed 
such joint rates between points within the area of its own authorized operation 
and points on the line or route of such other common carriers. 
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(cl) Any person who, though exempt from Commission regulation under 
Public Law 103-305, agrees to joint line rates or routes as authorized by Public 
Law 103-305 may file with the Commission, print, and keep open for public 
inspection schedules showing all such joint rates for the transportation of 
property in intrastate commerce, and all connected services, between all points 
the person serves. 

(d) The schedules required by this section shall be published, filed, and 
posted in such form and manner and shall contain such information as the 
Commission may prescribe; and the Commission is authorized to reject any 
schedule filed with it which is not in compliance with this section. Any schedule 
so rejected by the Commission shall be void and its use shall be unlawful. 

(e) No public utility, unless otherwise provided by this Chapter, shall engage 
in service to the public unless its rates for such service have been filed and 
published in accordance with the provisions of this section. 

(f) Under such rules as the Commission may prescribe, every electric 
membership corporation operating within this State shall file with the Com- 
mission, for information purposes, all rates, schedules of rates, charges, service 
regulations, and forms of service contracts, used or to be used within the State, 
and shall keep copies of such schedules, rates, charges, service regulations, 
and contracts open to public inspection. 

(g) No public utility may offer or maintain telephone service to any sub- 
scriber to such service who has in use or proposes to place in use equipment 
which will enable said subscriber to observe or monitor telephone calls directed 
to or placed by said subscriber unless said subscriber shall agree that such 
equipment shall be used in conformity with the standards for the use of such 
equipment adopted by the Commission. (1899, c. 164, s. 7; Rev., s. 1109; 1907, 
Cy 217, 8.0; C8S:; Sal074:.1933,,c,15448.48;¢. 30f4s. As 1941197 4c eas 
520711949. Cali 32 6473. 19596c92099 1963 (co, Wb ojuse | (h9G5) C725 (acm yaar 
ee iC eel cesses oeyer Kine) 


Legal Periodicals. — For survey of 1977 
law on common carriers, see 56 N.C.L. Rev. 853 
(1978). 


CASE NOTES 


Use of Availability Charge in Rate 
Schedule for Recreational Subdivision. — 
The Utilities Commission has jurisdiction and 
authority to allow the use of an availability 
charge in a rate schedule for a recreational 
subdivision, should any be deserved. State ex 
rel. Utils. Comm’n v. Carolina Forest Util., Inc., 
21 N.C. App. 146, 203 S.E.2d 410 (1974). 

Landowners in a recreational subdivi- 
sion who pay availability charges are 
“consumers” or stand in a consumer-like rela- 
tionship to the utility providing water service. 
State ex rel. Utils. Comm’n v. Carolina Forest 


Utils, Ines 21,.N.C Apps 146; 203,.5 Bezdag 
(1974). 

Contractual obligation to provide water 
service to a recreational subdivision as 
well as the actual delivery thereof directly 
affect a utility’s ability to function as a utility. 
State ex rel. Utils. Comm’n v. Carolina Forest 
Util) Inc, 21 NiCr App. 146,°20375 Ee2de410 
(1974). 

Cited in State ex rel. Utils. Comm’n v. Moun- 
tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 


§ 62-139. Rates varying from schedule prohibited; refund- 
ing overcharge; penalty. 


(a) No public utility shall directly or indirectly, by any device whatsoever, 
charge, demand, collect or receive from any person a greater or less compen- 
sation for any service rendered or to be rendered by such public utility than 
that prescribed by the Commission, nor shall any person receive or accept any 
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service from a public utility for a compensation greater or less than that 
prescribed by the Commission. 

(b) Any public utility in the State which shall willfully charge a rate for any 
public utility service in excess of that prescribed by the Commission, and which 
shall omit to refund the same within 30 days after written notice and demand 
of the person overcharged, unless relieved by the Commission for good cause 
shown, shall be liable to him for double the amount of such overcharge, plus a 
penalty of ten dollars ($10.00) per day for each day’s delay after 30 days from 
such notice or date of denial or relief by the Commission, whichever is later. 
Such overcharge and penalty shall be recoverable in any court of competent 
jurisdiction. (1903, c. 590, ss. 1, 2; Rev., ss. 2642, 2643, 2644; Ex. Sess. 1913, c. 
epee toy2,C.5., ss: 1082, 1086; 3514; 1933) c. 134,’s..8; c. 307, 5. 5: 1941, c. 


ieeoo Gc 1165. Ss. l; 1989. c. 112-5. 6.) 


Cross References. — As to venue of actions 
against railroad, see G.S. 1-81. As to charging 


higher rates after rates reestablished upon re- 
consideration, see G.S. 62-132. 


CASE NOTES 


Constitutionality of Former Section. — 
Under the Interstate Commerce Act, as 
amended, Congress, in exercise of the constitu- 
tional powers conferred on it, has taken entire 
control of rates upon interstate shipments of 
goods, and former G.S. 60-110 was inoperative 
as to such shipments. Blalock Hdwe. Co. v. 
Seaboard Air Line Ry., 170 N.C. 395, 86 S.E. 
1025,(1915): 

Former G.S. 60-110, prohibiting freight 
charges in excess of printed tariffs, was not 
unconstitutional as in violation of U.S. Const., 
Amend. XIV or the commerce clause of said 
Constitution and the acts passed in pursuance 
thereof. Efland v. Southern Ry., 146 N.C. 135, 
59 S.E. 355 (1907); Raleigh Iron Works v. 
Southern Ry., 148 N.C. 469, 62 S.E. 595 (1908). 
But see Blalock Hdwe. Co. v. Seaboard Air Line 
Ry., 170 N.C. 395, 86 S.E. 1025 (1915). 

Assurance of Equal Service as Basis for 
Regulation. — A fundamental basis for the 
regulation of public utilities is to assure that 
once monopoly powers have been granted, the 
utility will provide all of its customers similarly 
situated with service on a reasonably equal 
basis. State ex rel. N.C. Utils. Comm’n v. City of 
Wilson, 252 N.C. 640, 114 S.E.2d 786 (1960). 

Claim for Relief Where Disputed Rates 
“Established” May Exist Under Section. — 
An appropriate claim for relief where the dis- 
puted rates are “established” by the Commis- 
sion may exist under G.S. 62-140 which prohib- 
its unreasonable discrimination by public 
utilities, or under this section which prohibits a 
utility from receiving more compensation for 
services than the amount prescribed by the 
Commission. Blue Ridge Textile Printers, Inc. v. 
Public Serv. Co., 99 N.C. App. 193, 392 S.E.2d 
401 (1990). 

Telephone Company Proscribed from 
Furnishing Free Service, etc., to Munici- 


palities. — The Utilities Commission properly 
proscribes a telephone company from furnish- 
ing service to certain municipalities within its 
territory free or at a reduced rate, and contrac- 
tual agreements of a telephone company to do 
so in consideration for franchise rights to use 
the streets, alleys and roads in such municipal- 
ities for its pole line and underground conduits 
are void, since such concessions constitute dis- 
crimination against other customers similarly 
situated. State ex rel. N.C. Utils. Comm’n v. 
City of Wilson, 252 N.C. 640, 114 S.E.2d 786 
(1960). 

Electric Rate Based on Old Contract 
Upheld. — Where, at the termination of a 
contract between city and electric company, city 
officials were doubtful whether it would be 
advantageous to adopt the new schedule of the 
electric company, and elected to take current on 
basis from month to month, it was held that the 
electric company was not exacting an unlawful 
rate by billing the city for current on rates 
contained in the old contract rather than under 
the new schedule. City of High Point v. Duke 
Power Co., 34 F. Supp. 339 (M.D.N.C. 1940), 
aff'd, 120 F.2d 866 (4th Cir. 1941). 

Freight Rates Need Not Be Same for 
Both Directions. — In shipments to a great 
distance, special circumstances, such as flow of 
traffic, may justify a higher rate between two 
points in one direction than in the opposite; and 
in an action for recovery of the penalty for 
excessive freight rates, it was error for the 
judgment below in effect to charge the jury that 
such tariff rate published between the two 
points for freight moving in an opposite direc- 
tion to that of the shipment in question was 
conclusive, and that they should be governed in 
their verdict as to the overcharge accordingly. 
James H. Scull & Co. v. Atlantic C.L.R.R., 144 
N.C. 180, 56 S.E. 876 (1907). 
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Freight Charge on Undelivered Ship- 
ment. — Where defendant collected freight 
charges, for an entire shipment, as invoiced 
and originally billed, and the sum of 96 cents 
was paid as freight on that part of the shipment 
which was “short” and not delivered, this was 
an overcharge; failure to refund such over- 
charge after the 60 days allowed for investiga- 
tion rendered defendant liable for the statutory 
penalty. Cottrell v. Railroad, 141 N.C. 383, 54 
S.E. 288 (1906). 

Collection of Surcharge Before Tariff 
Became Effective. — The Utilities Commis- 
sion exceeded its statutory authority in requir- 
ing a manufacturer to pay a surcharge for 
emergency natural gas used by the manufac- 
turer prior to the date that the tariff including 
the surcharge became effective, even though 
the supplier did not bill the manufacturer for 
such gas until after the tariff became effective. 
A rate is fixed or allowed when it becomes 
effective pursuant to G.S. 62-130(a) and rates 
must be fixed prospectively from their effective 
date. Section 62-136(a) provides that the com- 
mission shall determine rates to be thereafter 
observed and in force. The commission may not 
fix rates retroactively so as to make them 
collectible for past services. State ex rel. Utils. 
Comm/’n v. Farmers Chem. Ass’n, 42 N.C. App. 
606, 257 S.E.2d 4389 (1979), cert. denied, 299 
N.C, 124, 261 S.E.2d 926 (1980). 

Penalty Enforceable Though Charges 
Small. — The penalty fixed by former G.S. 
60-110 to enforce the duty of a carrier in regard 
to proper charges for transporting freight and 
refund of overcharges, which penalty could not 
in any event exceed $100.00, was enforceable 
for a default established against defendant, 
even though the particular transportation 
charges might appear disproportionately small. 
It is on failure to return small amounts wrong- 
fully overcharged that penalties are especially 
required. In large matters the claimant can 
better afford the cost of litigation. Efland v. 
Southern Ry., 146 N.C. 129, 59 S.E. 359 (1907). 

Recovery of Excess Caused by Error in 
Tariff Distance Table. — Where carriers 
charged rates in accordance with the published 
tariffs on file, but because of error in the tariff 
distance table the charges were excessive, the 
shippers could recover the excess charged by 
petition before the Utilities Commission, the 
remedy by civil action under former G.S. 60- 
110, 62-138 and this section to recover over- 
charges and penalties being the proper remedy 
only when the charges were collected in excess 
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of the published tariffs. State ex rel. N.C. Utils. 
Comm’n v. Norfolk S. Ry., 249 N.C. 477, 106 
S.E.2d 681 (1959). 

Agent as Party Aggrieved. — Where, un- 
der agreement with his principal, the agent of a 
manufacturer was obligated to pay the freight 
charges on shipments made to him, and upon 
demand of the carrier he paid its unlawful 
charges on a shipment, he was the party ag- 
grieved, and could maintain his action to re- 
cover the excess, and also the penalty when 
settlement was not made within 60 days. Tilley 
v. Southern Ry., 172 N.C. 363, 90 ;S.E. 309 
(1916). 

What Demand Must Specify. — Where 
carrier demanded and received an unlawful 
freight charge for a shipment, and the party 
aggrieved made written demand of the carrier 
for payment of the overcharge, as required by 
the statute, it was not necessary, in order to 
maintain an action for the penalty imposed 
upon the carrier failing to settle in 60 days, that 
the written demand specify the penalty, or that 
demand therefor be made in the justice’s court 
or alleged in the complaint filed on appeal 
therefrom. Tilley v. Southern Ry., 172 N.C. 363, 
90 S.E. 309 (1916). 

Separate Demands in Same Envelope. — 
The mere fact that plaintiff enclosed separate 
written demands in the same envelope, and 
gave an aggregate amount thereof, in a letter 
accompanying them, did not affect the de- 
mands, when the overcharges were separate 
and distinct, demand was made specifically as 
to each and was accompanied separately with 
the paid freight bill and duplicate bill of lading, 
and each demand was complete in itself; such 
was a compliance with the provisions of the 
statute. Efland v. Southern Ry., 146 N.C. 129, 
59'S.E: 359 (1907). 

Burden of Proving Overcharge. — The 
burden is upon the plaintiff to show that a 
freight rate charged and collected by a carrier 
was in excess of its tariff required of the carrier 
to be published, when he seeks to recover this 
excess and the statutory penalty; hence, where 
the shipment was routed over one line of con- 
necting carriers and the tariff filed by the 
carrier over another route was shown, no evi- 
dence was afforded as to the rate of the actual 
route of the shipment, and, in the absence of 
further evidence, a judgment as of nonsuit was 
proper. Blalock Hdwe. Co. v. Seaboard Air Line 
Ry., 170 N.€7 395, 86 S.E. 1025.(1915): 

Cited in Eaton Corp. v. Public Serv. Co., 99 
N.C. App. 174, 392 S.E.2d 404 (1990). 


§ 62-140. Discrimination prohibited. 


(a) No public utility shall, as to rates or services, make or grant any 
unreasonable preference or advantage to any person or subject any person to 
any unreasonable prejudice or disadvantage. No public utility shall establish 
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or maintain any unreasonable difference as to rates or services either as 
between localities or as between classes of service. The Commission may 
determine any questions of fact arising under this section; provided that it 
shall not be an unreasonable preference or advantage or constitute discrimi- 
nation against any person, firm or corporation or general rate payer for 
telephone utilities to contract with motels, hotels and hospitals to pay 
reasonable commissions in connection with the handling of intrastate toll calls 
charged to a guest or patient and collected by the motel, hotel or hospital; 
provided further, that payment of such commissions shall be in accordance 
with uniform tariffs which shall be subject to the approval of the Commission. 
Provided further, that it shall not be considered an unreasonable preference or 
advantage for the Commission to order, if it finds the public interest so 
requires, a reduction in local telephone rates for low-income residential 
consumers meeting a means test established by the Commission in order to 
match any reduction in the interstate subscriber line charge authorized by the 
Federal Communications Commission. 

Nothing in this section prohibits the Commission from establishing different 
rates for natural gas service to counties that are substantially unserved, to the 
extent that those rates reflect the cost of providing service to the unserved 
counties and upon a finding by the Commission that natural gas service would 
not otherwise become available to the counties. 

(b) The Commission shall make reasonable and just rules and regulations: 

(1) To prevent discrimination in the rates or services of public utilities. 

(2) To prevent the giving, paying or receiving of any rebate or bonus, 
directly or indirectly, or misleading or deceiving the public in any 
manner as to rates charged for the services of public utilities. 

(c) No public utility shall offer or pay any compensation or consideration or 
furnish any equipment to secure the installation or adoption of the use of such 
utility service except upon filing of a schedule of such compensation or 
consideration or equipment to be furnished and approved thereof by the 
Commission, and offering such compensation, consideration or equipment to 
all persons within the same classification using or applying for such public 
utility service; provided, in considering the reasonableness of any such 
schedule filed by a public utility the Commission shall consider, among other 
things, evidence of consideration or compensation paid by any competitor, 
regulated or nonregulated, of the public utility to secure the installation or 
adoption of the use of such competitor’s service. Provided, further, that nothing 
herein shall prohibit a public utility from carrying out any contractual 
commitment in existence at the time of the enactment hereof, so long as such 
program does not extend beyond December 31, 1963. For the purpose of this 
subsection, “public utility” shall include any electric membership corporation 
operating within this State, and the terms “utility service” and “public utility 
service” shall include the service rendered by any such electric membership 
corporation. (1899, c. 164, s. 2, subsecs. 3, 5; Rev., s. 1095; 1913, c. 127, s. 6; 
C.S., s. 1054; 1933, c. 134, s. 8; c. 307, s. 6; 1941, c. 97; 1963, c. 1165, s. 1; 1965, 
c. 287, s. 8; 1977, 2nd Sess., c. 1146; 1985, c. 694, s. 1; 1997-426, s. 1.) 


Legal Periodicals. — For survey of 1980 
administrative law, see 59 N.C.L. Rev. 1024 
(1981). 


CASE NOTES 


I. In General. 

Il. Differences in Rates or Services. 
III. Discrimination. 
IV. No Discrimination. 
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I. IN GENERAL. 


Reaffirmance of Common-Law Rule. — 
The requirement to furnish accommodations 
within a reasonable time is but a reaffirmance 
of the common law, leaving the courts to say 
what time is reasonable. Alsop v. Southern 
Express Co., 104 N.C. 278, 10 S.E. 297 (1889). 

Duty to Provide Transportation. — It is 
the duty of a common carrier to provide suffi- 
cient means of transportation for all freight and 
passengers which its business naturally brings 
to it, and an unusual occasion by which a 
greater demand upon it is temporarily made 
will not relieve it of the obligation if, by the use 
of reasonable foresight, it could have been pro- 
vided for. Purcell v. Richmond & D.R.R., 108 
N.C. 414, 12 SE. 954 (1891): 

Former Section Declaratory of Common 
Law. — Former G.S. 60-5, making discrimina- 
tion in charges by common carriers a misde- 
meanor, was declaratory of the common law, 
and secured to every person the right to partic- 
ipate in the use of the facilities furnished, or 
which it was its duty to furnish, by a common 
carrier upon terms of equality, in regard to 
price, and otherwise, and free from unlawful 
discrimination. Hilton Lumber Co. v. Atlantic 
Ca Ree teNiG@, 171s so.) O25 (1906): 

Duty Imposed by This Section as Devel- 
opment of Common-Law Obligation. — 
The duty now imposed by this section upon 
privately owned distributors and sellers of elec- 
tric power not to discriminate in service or 
rates is merely a development of the common- 
law obligation of equal and undiscriminating 
service. Dale v. City of Morganton, 270 N.C. 
561, loo 0.20 136°(1967). 

The obligation of a public service corporation 
to serve impartially and without unjust dis- 
crimination is fundamental. It is not essential 
that consumers who are charged different rates 
for service should be competitors in order to 
invoke this principle. There must be substan- 
tial differences in service or conditions to justify 
differences in rates. There must be no unrea- 
sonable discrimination between those receiving 
the same kind and degree of service. State ex 
rel. Utils. Comm'n v. Mead Corp., 238 N.C. 451, 
78 S.E.2d 290 (1953); State ex rel. N.C. Utils. 
Comm'n v. Municipal Corps., 243 N.C. 193, 90 
SH edo LO (1955): 

Subsection (a) is similar to § 3 of the Inter- 
state Commerce Act. State ex rel. Utils. 
Comm7’n v. Nello L. Teer Co., 266 N.C. 366, 146 
S.E.2d 511 (1966). 

The language of subsection (a) does not mean 
that customer classifications, once established 
by a utility, must remain frozen absent a show- 
ing of change of conditions justifying a change 
in classifications. State ex rel. Utils. Comm’n v. 
Edmisten, 29 N.C. App. 428, 225 S.E.2d 101, 
aff’d, 291 N.C. 424, 230 S.E.2d 647 (1976). 
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Application of Subsection (a). — Subsec- 
tion (a) of this section was enacted to prohibit a 
utility from unreasonable discrimination 
among its customers. It was not meant to be 
applied to the Utilities Commission’s conduct 
toward various public utilities. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
88 N.C. App. 153, 363 S.E.2d 73 (1987). 

What Party Entitled to Injunctive Re- 
lief. — Where certain carriers by truck sought 
injunctive relief against railroad carriers for 
discrimination in rates against certain cities 
and against certain commodities, it was held 
that the basis for injunctive relief must be an 
interference or threatened interference with a 
legal right of the petitioner, not of a third party, 
and that the shippers would be the real parties 
in interest, not the contract truck carriers. 
Carolina Motor Serv., Inc. v. Atlantic C.L.R.R., 
210' N.C. 36, 185/S.E. 479, 104 ATA Re65 
(1936). 

Recovery of Excess Charges. — Where a 
higher freight charge was paid than that 
charged other shippers, the payment was not to 
be considered voluntary, and the excess could 
be recovered back upon account for money had 
and received, and it was not necessary that at 
the time of payment there should have been 
any protest. Hilton Lumber Co. v. Atlantic 
C.L:R.R., 141 N.C, 171, 53 S:E28238 "(19067 

Claim for Relief Where Disputed Rates 
“Established” May Exist Under Section. — 
An appropriate claim for relief where the dis- 
puted rates are “established” by the Commis- 
sion may exist under this section which prohib- 
its unreasonable discrimination by public 
utilities, or under G.S. 62-139 which prohibits a 
utility from receiving more compensation for 
services than the amount prescribed by the 
Commission. Blue Ridge Textile Printers, Inc. v. 
Public Serv. Co., 99 N.C. App. 193, 392 S.E.2d 
401 (1990). 

Question for Decision of Court. — Where 
the Utilities Commission concluded upon un- 
disputed facts that there was no unlawful dis- 
crimination by a power company in the rates 
charged its commercial customers, whether the 
conclusion was supported by competent, mate- 
rial and substantial evidence in view of the 
entire record was held to present a question of 
law for the decision of the court. State ex rel. 
Utils. Comm'n v. Mead Corp., 238 N.C. 451, 78 
S.E.2d 290 (1953). 

Applied in State ex rel. Utils. Comm’n v. 
Carolina Util. Customers Ass’n, 314 N.C. 171, 
3300 8.E.2d 259 (1985); State ex rel. Util. 
Comm’n v. Carolina Util. Customers Ass’n, 328 
N.C. 37, 399 S.E.2d 98 (1991); State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass'n, 348 N.C. 452, 500 S.E.2d 693 (1998). 

Cited in State ex rel. Utils. Comm’n v. North 
Carolina Consumers Council, Inc., 18 N.C. App. 
717, 198 S.E.2d 98 (1973); State ex rel. Utils. 
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Comm’n v. Farmers Chem. Ass’n, 33 N.C. App. 
433, 235 S.E.2d 398 (1977); State ex rel. Utils. 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. App. 
75, 334 S.E.2d 396 (1985); Eaton Corp. v. Public 
Serv. Co., 99 N.C. App. 174, 392 S.E.2d 404 
(1990); State ex rel. Utils. Comm’n v. Mountain 
Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 516 
M992): 


II. DIFFERENCES IN RATES OR 
SERVICES. 


Classifications of customers and differ- 
ences in rates must be based on reason- 
able differences in conditions, and the vari- 
ance in charges must bear a _ reasonable 
proportion to the variance in conditions. State 
ex rel. Utils. Comm’n v. North Carolina Textile 
Mfrs. Ass’n, 59 N.C. App. 240, 296 S.E.2d 487 
(1982), rev'd on other grounds, 309 N.C. 238, 
306 S.E.2d 113 (1983). 

The question of law with respect to public 
utility rate differentials is not whether the 
differential is merely discriminatory or prefer- 
ential but is whether the differential is an 
unreasonable or unjust discrimination. State 
ex rel. Utils. Comm’n v. Bird Oil Co., 302 N.C. 
14, 273 S.E.2d 232 (1981). 

There must be no unreasonable discrimina- 
tion between those receiving the same kind and 
degree of service. State ex rel. Utils. Comm’n v. 
Nello L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 
(1966); State ex rel. Utils. Comm’n v. Boren 
Clay Prods. Co., 48 N.C. App. 263, 269 S.E.2d 
234, cert. denied, 301 N.C. 531, 273 S.E.2d 461 
(1980); State ex rel. Utils. Comm’n v. North 
Carolina Textile Mfrs. Ass’n, 313 N.C. 215, 328 
S.E.2d 264 (1985). 

All who ship goods with common carriers are 
required to be treated equally with respect to 
the same category of service. State ex rel. Utils. 
Comm’n v. Bird Oil Co., 47 N.C. App. 1, 266 
S.E.2d 838, rev’d on other grounds, 302 N.C. 14, 
273'S.4.2d 232 (1980). 

But Rates May Differ Under Varying 
Conditions. — The charging of different rates 
for service rendered under varying conditions 
and circumstances is not unlawful. State ex rel. 
Utils. Comm’n v. Nello L. Teer Co., 266 N.C. 
366, 146 S.E.2d 511 (1966). 

Provided Differences in Service or Con- 
ditions Are Substantial. — There must be 
substantial differences in service or conditions 
to justify difference in rates. State ex rel. Utils. 
Comm’n v. Nello L. Teer Co., 266 N.C. 366, 146 
S.E.2d 511 (1966); State ex rel. Utils. Comm'n v. 
Pirds OilnGo), 302) N.C. 14,,2738eSil 2d) 232 
(1981); State ex rel. Utils. Comm’n v. North 
Carolina Textile Mfrs. Ass’n, 313 N.C. 215, 328 
S.E.2d 264 (1985). 

And where substantial differences in services 
or conditions exist, unreasonable application of 
the same rates may be discriminatory and thus 
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improper. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976). 

Factors which constitute “substantial differ- 
ences in services or conditions” and, therefore, 
justify a rate differential include (1) quantity of 
use, (2) time of use, (3) manner of service, and 
(4) costs of rendering the two services. State ex 
rel. Utils. Comm’n v. Bird Oil Co., 302 N.C. 14, 
273 o.le2d 2Za2 (198th): 

Any matter which presents a substantial 
difference as a ground for distinction between 
customers, such as quantity used, time of use, 
or manner of service, is a material factor in the 
determination of rates. State ex rel. Utils. 
Comm’n v. Nello L. Teer Co., 266 N.C. 366, 146 
S.E.2d 511 (1966). 

In determining whether rate differences con- 
stitute unreasonable discrimination, a number 
of factors should be considered: (1) quantity of 
use, (2) time of use, (3) manner of service, and 
(4) costs of rendering the two services. Other 
factors to be considered include competitive 
conditions, consumption characteristics of the 
several classes and the value of service to each 
class, which is indicated to some extent by the 
cost of alternate fuels available. State ex rel. 
Utils. Comm’n v. North Carolina Textile Mfrs. 
Ass'n, 313 N.C. 215, 328 S.E.2d 264 (1985). 

In determining whether rate differences con- 
stitute unreasonable discrimination, a number 
of factors should be considered: (1) quantity of 
use, (2) time of use, (3) manner of service, and 
(4) costs of rendering the two services. Other 
factors to be considered include competitive 
conditions, consumption characteristics of the 
several classes and the value of service to each 
class, which is indicated to some extent by the 
cost of alternate fuels available. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

The authority of the Utilities Commission to 
set different rates is not unbridled. There must 
be substantial differences in service or condi- 
tions to justify difference in rates. There must 
be no unreasonable discrimination between 
those receiving the same kind and degree of 
service. State ex rel. Utils. Comm ov. 
Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976). 

While decisions of the Commission involving 
the exercise of its discretion of fixing rates are 
accorded great deference, the Commission has 
no power to authorize rates that result in 
unreasonable and unjust discrimination. State 
ex rel. Utils. Comm’n v. North Carolina Textile 
MirssAsenieoils WN .Ci9215 5328 S:b2dr264 
(1985). 

Rates for Shipments from Different Ori- 
gins Need Not Be Equal. — Subsection (a) of 
this section does not require an equality of 
rates where the shipments are from different 
points of origin to the same destination even 
though the distances be equal or approximately 
so. State ex rel. Utils. Comm’n v. Nello L. Teer 
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Co., 266 N.C. 366, 146 S.E.2d 511 (1966). 

What Constitutes Unlawful Discrimina- 
tion by Carriers. — Discrimination in freight 
tariffs by railroad companies means charging 
shippers of freight unequal sums for carrying 
the same quantity of freight equal distances, 
that is, more in proportion for a short than for 
a long distance. Hines & Battle v. Wilmington 
& W.R.R., 95 N.C. 434 (1886). 

A common carrier is guilty of unlawful dis- 
crimination, by the principles of the common 
law and the terms of the statute, when it 
charges one person, for service rendered, a 
larger sum than is charged another person for 
like service under substantially similar condi- 
tions. Hilton Lumber Co. v. Atlantic C.L.R.R., 
141 N.C. 171, 53 S.E. 823 (1906). 

Different Rate Schedules for Municipal- 
ities and Industrial Users of Electrical 
Energy. — The Commission, in determining 
whether there is a justifiable basis for estab- 
lishment of different rate schedules for munic- 
ipalities engaged in resale of electrical energy 
and industrial users, must consider use charac- 
teristics and load factors as well as the amount 
of electrical energy purchased under the re- 
spective schedules. State ex rel. N.C. Utils. 
Comm'n y. Municipal Corps., 243 N.C. 193, 90 
S.H.2d 519 (1955). 

The Commission was justified in placing mu- 
nicipalities engaged in resale of electrical en- 
ergy and industrial users under different 
schedules based upon a difference in the load 
factor. State ex rel. N.C. Utils. Comm’n v. Mu- 
nicipal Corps., 243 N.C. 193, 90 S.E.2d 519 
(1955). 

Commission’s Approval of Bifurcated 
Full-Margin Pricing Method Upheld. — 
The record, combined with the Utilities Com- 
mission’s analysis of prior cases addressing the 
lawfulness of full-margin transportation rates, 
was more than adequate to support the Com- 
mission’s approval of a gas company’s bifur- 
cated full-margin pricing mechanism, which 
essentially resulted in sales customers, rather 
than transportation customers, paying dupli- 
cate charges for interstate transportation. 
State ex rel. Utilities Comm’n v. Carolina Util. 
Customers Ass’n, 351 N.C. 223, 524 S.E.2d 10 
(2000). 


Ill. DISCRIMINATION. 


Charging Subsequent Users for Expense 
of Serving Prior Users as Discrimination. 
— The cost of coal burned in generating power 
has no relation whatever to service in any 
subsequent month. Thus, it, like wage expense, 
should be borne by the users of the service in 
the month in which the expense was incurred 
and may not properly be amortized so as to 
make subsequent users pay part of this burden. 
To cast upon subsequent users the expense of 
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serving prior users is discrimination forbidden 
by this section. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 451, 232 S.E.2d 184 (1977). 

An attempted justification of rate differen- 
tials by a classification of power furnished as 
“secondary” and “primary” was held insupport- 
able on the facts. State ex rel. Utils. Comm’n v. 
Mead Corp., 238 N.C. 451, 78 S.E.2d 290 
(1953). 

Giving Preference to Parent Corpora- 
tion. — A power company which is a subsidiary 
of one of its commercial customers may not give 
a preference to its parent corporation, but must 
give equal treatment to all its customers simi- 
larly situated. State ex rel. Utils. Comm'n v. 
Mead Corp., 238° N.C.’ 451, 78" 5.Hi2d 4290 
(1953). 

A power company which is a subsidiary may 
not be allowed to structure its economic affairs 
or physical operations in such a way as to effect 
an unreasonable preference or advantage to 
anyone, including its parent. State ex rel. Utils. 
Comm’n v. Edmisten, 299 N.C. 432, 263 S.E.2d 
583 (1980). 

Furnishing free service for municipal pur- 
poses in compliance with franchise provisions 
constitutes an unjust and illegal discrimina- 
tion. State ex rel. N.C. Utils. Comm’n v. City of 
Wilson, 252 N.C. 640, 114 S.E.2d 786 (1960). 

A railroad carrying logs to a sawmill cannot 
charge a shipper agreeing to ship the manufac- 
tured products by the same line less for the 
same service than it charges a shipper who 
makes no such agreement. Hilton Lumber Co. 
v. Atlantic C.L.R.R., 186 N.C. 479, 48 S.E. 813 
(1904). 

Allegation that common carrier for hire 
gave a named person undue preference by 
transporting him free ex vi termini alleged 
discrimination. State v. Southern Ry., 125 N.C. 
666, 34 S.E. 527 (1899). 

Discriminatory Embargoes. — A common 
carrier cannot place an embargo on its cus- 
tomer or patron so as to discriminate against 
him or those dealing with him. Garrison v. 
Southern Ry., 150 N.C. 575, 64 S.E. 578 (1909). 

Commission May Not Permit Unjustified 
Service Refusal. — A refusal by a telephone 
company to serve, without a reasonable justifi- 
cation therefor, is a violation of the company’s 
duty, and the Commission has no authority to 
permit it. State ex rel. Utils. Comm’n v. Na- 
tional Merchandising Corp., 288 N.C. 715, 220 
S.E.2d 304 (1975). 

Right of City to Refuse to Serve Is Same 
as Private Company’s. — The right of a 
municipal corporation operating a plant for the 
distribution and sale of electricity to its inhab- 
itants to refuse to serve is neither greater nor 
less than that of a privately owned electric 
power company to do so. Dale v. City of 
Morganton, .270,.N.C. 567, 155».S:H:2de1a6 
(1967). 
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City May Not Deprive Inhabitant of Ser- 
vice to Compel Obedience to Police Regu- 
lations. — A city may not deprive an inhabit- 
ant, otherwise entitled thereto, of light, water, 
or other utility service as a means of compelling 
obedience to its police regulations, however 
valid and otherwise enforceable those regula- 
tions may be. Dale v. City of Morganton, 270 
NIC; 567, 155 S.H-2d 136 (1967). 


IV. NO DISCRIMINATION. 


Rate Designs. — The Utilities Commission 
properly considered factors other than cost-of- 
service, i.e., value of service, type of service, 
quantity of use, time of use, manner of service, 
competitive conditions relating to acquisition of 
new customers, historical rate design, revenue 
stability to the utility, and economic and polit- 
ical factors, in adopting a rate design that 
would be just and not unreasonably discrimi- 
natory among the various customer classes. 
State ex rel. Utilities Comm’n v. Carolina Util. 
CustomersAgsn, 351,N.C:.223,524 S.B2d 10 
(2000). 

Rates of Return Not Unreasonably Dis- 
criminatory. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the approved 
rates of return were just and reasonable and 
did not unreasonably discriminate among the 
various classes of North Carolina Natural Gas 
Corporation customers and were supported by 
substantial evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass'n, 323 N.C. 238, 372 S.E.2d 
692 (1988). 

Although there were still significant dispari- 
ties in rates of return between various cus- 
tomer classes, the rates set for each customer 
class produced revenues in excess of the oper- 
ating costs allocable to that class; therefore, the 
rates were not unreasonably discriminatory, 
and the Commission’s order contained findings 
sufficient to justify its conclusion that the ap- 
proved rates of return were just and reason- 
able. State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 323 N.C. 
481, 374 S.E.2d 361 (1988). 
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Legitimate Justifications for Maintain- 
ing City and Industrial Rates of Return. — 
The North Carolina Utilities Commission drew 
legitimate distinctions which justified its deci- 
sion to maintain industrial and cities’ rates of 
return at a higher level than residential and 
commercial and small industrial rates. State ex 
rel. Utils. Comm’n vy. Carolina Util. Customers 
Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

Utilities Commission has authority to 
allow use of an availability charge in a 
rate schedule for a recreational subdivi- 
sion, should any be deserved. State ex rel. 
Utils. Comm’n v. Carolina Forest Util., Inc., 21 
N.C. App. 146, 203 S.E.2d 410 (1974). 

Rates charged REA cooperatives were 
not available to municipalities engaged in 
resale of electrical energy due to the following 
factors: (1) The cooperatives were required to 
extend their lines though sparsely settled rural 
areas with resulting line losses; and (2) the 
cooperatives were created and operated on a 
nonprofit basis pursuant to the established 
public policy of State and federal government. 
State ex rel. N.C. Utils. Comm’n v. Municipal 
Corps., 243 N.C. 193, 90 S.E.2d 519 (1955). 

Formula Did Not Unreasonably Dis- 
criminate. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the Industrial 
Sales Tracker Formula did not unreasonably 
discriminate between North Carolina Natural 
Gas Corporation’s customer classes, and these 
findings were supported by substantial evi- 
dence in light of the whole record. State ex rel. 
Utils. Comm’n vy. Carolina Util. Customers 
Ass'n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

Difference in Service Among Customers 
in the Same Municipality. — The fact that a 
power company which is a “secondary supplier” 
directly serves seven customers within a mu- 
nicipality pursuant to the provisions of G.S. 
160A-332 but does not directly serve other 
customers within the municipality does not 
constitute an “unreasonable preference or ad- 
vantage” within the meaning of this section. 
State ex rel. Utils. Comm’n v. Hunt Mfg. Co., 16 
N.C. App. 335, 192 S.E.2d 16 (1972). 


§ 62-141. Long and short hauls. 


(a) Except when expressly permitted by the Commission, it shall be unlaw- 
ful for any common carrier to charge or receive any greater compensation in 
the aggregate for the transportation of like kind of household goods under 
substantially similar circumstances and conditions for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance; but this shall not be construed as 
authorizing any common carrier within the terms of this Chapter to charge 
and receive as great compensation for a shorter as for a longer distance. 

(b) Upon application to the Commission, common carriers may in special 
cases be authorized to charge less for longer than for shorter distances for the 


305 


§62-142 CH. 62. PUBLIC UTILITIES §62-144 


transportation of household goods; and the Commission may from time to time 
prescribe the extent to which such designated common carrier may be relieved 
from the operation of this section. 

(c) The provisions of this section shall not be applicable to bus companies or 
to their rates, charges or tariffs. (1899, c. 164, s. 14; Rev., s. 1107; Ex. Sess. 
1915.-c, 20.18..9: 1915.c. 17.8.1: C5., SalO72 LOSS salads Seer he ile eee 
1963.6: 1165 ,s40: 01985, c.. 6/G.s; 154) slob ecno 23 asm) 


§ 62-142. Contracts as to rates. 


All contracts and agreements between public utilities as to rates shall be 
submitted to the Commission for inspection that it may be seen whether or not 
they are a violation of law or the rules and regulations of the Commission, and 
all arrangements and agreements whatever as to the division of earnings of 
any kind by competing public utilities shall be submitted to the Commission 
for inspection and approval insofar as they affect the rules and regulations 
made by the Commission to secure to all persons doing business with such 
utilities just and reasonable rates. The Commission may make such rules and 
regulations, as to such contracts and agreements as the public interest may 
require. (1899, c. 164, s. 6; Rev., s. 1108; C.S., s. 1073; 1933, c. 134, s. 8; 1941, 
CHOU 963 .Cal Ooms.) 


§ 62-143. Schedule of rates to be evidence. 


The schedule of rates fixed by statute or under this Article, in suits brought 
against any public utility involving the rates of a public utility or unjust 
discrimination in relation thereto, shall be taken in all courts as prima facie 
evidence that the rates therein fixed are just and reasonable. Any such 
schedule when certified by a clerk of the Commission as a true copy of a 
schedule on file with the Commission shall be received in all courts as prima 
facie evidence of such schedule without further proof, and, if the clerk certifies 
that said schedule has been approved by the Commission, as prima facie 
evidence of such approval. (1899, c. 164, s. 7; Rev., s. 1112; C.S., s. 1077; 19383, 
CrlBA eG a O4ImcRoT ee lhOOS eC moons, I) 


§ 62-144. Free transportation. 


(a) All common carriers under the supervision of the Commission shall 
furnish free transportation to the members of the Commission, and, upon 
written authority of the Commission, such carriers shall also furnish free 
transportation to such persons as the Commission may designate in its employ 
or in the employ of the Department of Motor Vehicles for the inspection of 
equipment and supervision of safe operating conditions and of traffic upon the 
highways of the State. 

(b) Except as provided in subsection (a), no common carrier shall, directly or 
indirectly, issue, give, tender, or honor any free fares except to its bona fide 
officers, agents, commission agents, employees and retired employees, and 
members of their immediate families: Provided, that common carriers under 
this Article may exchange free transportation within the limits of this section 
and may accept as a passenger a totally blind person accompanied by a guide 
at the usual and ordinary fare charged to one person under such reasonable 
regulations as may have been established by the carrier and approved by the 
Commission. 

(c) Any person except those permitted by law accepting free transportation 
shall be guilty of a Class 1 misdemeanor. 

(d) Nothing in this section shall prohibit the carriage, storage or handling of 
household goods free or at reduced rates for the United States, State or 
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municipal governments, or for charitable or educational purposes, or the use of 
passes for journeys wholly within this State which have been or may be issued 
for interstate journeys under the authority of the United States Interstate 
Commerce Commission. (1899, c. 164, s. 22; c. 642; 1901, c. 652; c. GTORsT: 
1905, c. 312; Rev., s. 1105; Ex. Sess. 1908, c. 144, s. 4; 1911, cc. 49, 148; 1913, 
c. 100; 1915, c. 215; 1917, cc. 56, 160; C.S., ss. 1069, 1070, 3492; 1933, c. 134, 
pmo sea ycnoy, 19497 cr 1132,:s: 27; 19535c. 1279; 1963,.c: 1165, 6, 1- 1993, ¢. 
039, s. 477; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 523, s. 8.) 


CASE NOTES 


Transportation by a common carrier of 
any person, except of the classes specified, 
without charge, is unlawful, the offense 
being the actual free transportation and not the 
issuance of the free pass. State v. Southern Ry., 
122 N.C. 1052, 30 S.E. 133 (1898). 

A gratuitous passenger is not in pari 
delicto with the common carrier. McNeill v. 
Railroad, 135 N.C. 682, 47 S.E. 765, rehearing 
denied, 137 N.C. 704, 49 S.E. 1038 (1904). 

Recovery for Injury Occasioned While 
Riding on Illegally Issued Pass. — The 
rights, privileges and protection attaching to 
the relation of passenger are imposed by law 
upon common carriers upon consideration of 


public policy, independent of contract, and arise 
from the nature of their public employment. 
Hence, one injured while riding on a pass 
illegally issued may recover from the railroad. 
McNeill v. Railroad, 135 N.C. 682, 47 S.E. 765, 
rehearing denied, 137 N.C. 704, 49 S.E. 1038 
(1904). 

Construction of Penal Statute. — In con- 
struing a penal statute prohibiting discrimina- 
tion between passengers, the construction 
placed on it by common carriers generally, and 
by private individuals and officials, will not be 
considered. State v. Southern Ry., 122 N.C. 
1052, 30 S.E. 133 (1898). 


§ 62-145. Rates between points connected by more than 
one route. 


When there is more than one route between given points in North Carolina, 
and freight is routed or directed by the shipper or consignee to be transported 
over a Shorter route, and it is in fact shipped by a longer route between such 
points, the rate fixed by law or by the Commission for the shorter route shall 
be the maximum rate which may be charged, and it shall be unlawful to charge 
more for transporting such freight over the longer route than the lawful charge 
for the shorter route. (Ex. Sess. 19138, c. 20, s. 11; C.S., s. 1085; 1933, c. 134, s. 
Seo ule den 963..c71165,:s..1.) 


CASE NOTES 


Mileage is calculated over the shortest 
rail line between the point of origin and the 
point of delivery. State ex rel. N.C. Utils. 
Comm'n v. Norfolk Southern Ry., 249 N.C. 477, 
106 S.E.2d 681 (1959). 

Carrier may not present evidence that 


where a rate was set for a short line distance 
and the carrier unlawfully charged a shipper 
the rate at a longer mileage level. State ex rel. 
Utils. Comm’n v. Boren Clay Prods. Co., 48 N.C. 
App. 2638, 269 S.E.2d 234, cert. denied, 301 N.C. 
531, 273 S.E.2d 461 (1980). 


rate charged was just and reasonable 


§ 62-146. Rates and service of motor common carriers of 
property. 


(a) It shall be the duty of every common carrier of household goods by motor 
vehicle to provide safe and adequate service, equipment, and facilities for 
transportation in intrastate commerce and to establish, observe and enforce 
just and reasonable regulations and practices relating thereto, and, in the case 
of household goods carriers, relating to the manner and method of presenting, 
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marking, packing and delivering property for transportation in intrastate 
commerce. 

(b) Except under special conditions and for good cause shown, a common 
carrier by motor vehicle authorized to transport general commodities over 
regular routes shall establish reasonable through routes and joint rates, 
charges, and classifications with other such common carriers by motor vehicle; 
and such common carrier may establish, with the prior approval of the 
Commission, such routes, joint rates, charges and classifications with any 
irregular route common carrier by motor vehicle, or any common carrier by 
rail, express, or water. 

(c) Repealed by Session Laws 1985, c. 676, s. 15. 

(d) In case of joint rates between common carriers of property, it shall be the 
duty of the carriers parties thereto to establish just and reasonable regulations 
and practices in connection therewith, and just, reasonable, and equitable 
divisions thereof as between the carriers participating therein, which shall not 
unduly prefer or prejudice any of such participating carriers. Upon investiga- 
tion and for good cause, the Commission may, in its discretion, prohibit the 
establishment of joint rates or service. 

(e) Any person may make complaint in writing to the Commission that any 
rate, classification, rule, regulations, or practice in effect or proposed to be put 
into effect, is or will be in violation of this Article. Whenever, after hearing, 
upon complaint or in an investigation or its own initiative, the Commission 
shall be of the opinion that any individual or joint rate demanded, charged, or 
collected by any common carrier or carriers by motor vehicle, or by any such 
common carrier or carriers in conjunction with any other common carrier or 
carriers, for transportation of household goods in intrastate commerce, or any 
classification, rule, regulation, or practice whatsoever of such carrier or 
carriers affecting such rate or the value of the service thereunder, 1s or will be 
unjust or unreasonable or unjustly discriminatory or unduly preferential or 
unduly prejudicial, it shall determine and prescribe the lawful rate or the 
minimum or maximum, or the minimum and maximum rate thereafter to be 
observed, or the lawful classification, rule, regulation, or practice thereafter to 
be made effective. 

(f) Whenever, after hearing upon complaint or upon its own initiative, the 
Commission is of the opinion that the divisions of joint rates applicable to the 
transportation of household goods in intrastate commerce between a common 
carrier by motor vehicle and another carrier are or will be unjust, unreason- 
able, inequitable, or unduly preferential or prejudicial as between the carriers 
parties thereto (whether agreed upon by such carriers or otherwise estab- 
lished), the Commission shall by order prescribe the just, reasonable, and 
equitable division thereof to be received by the several carriers; and in cases 
where the joint rate or charge was established pursuant to a finding or order 
of the Commission and the divisions thereof are found by it to have been 
unjust, unreasonable, or inequitable or unduly preferential or prejudicial, the 
Commission may also by order determine what would have been the just, 
reasonable, and equitable divisions thereof to be received by the several 
carriers and require adjustment to be made in accordance therewith. The order 
of the Commission may require the adjustment of divisions between the 
carriers in accordance with the order from the date of filing the complaint or 
entry of order of investigation or such other dates subsequent thereto as the 
Commission finds justified, and in the case of joint rates prescribed by the 
Commission, the order as to divisions may be made effective as a part of the 
original order. 

(g) In any proceeding to determine the justness or reasonableness of any 
rate of any common carrier of household goods by motor vehicle, there shall not 
be taken into consideration or allowed as evidence any elements of value of the 
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property of such carrier, good will, earning power, or the certificate under 
which such carrier is operating, and such rates shall be fixed and approved, 
subject to the provisions of subsection (h) hereof, on the basis of the operating 
ratios of such carriers, being the ratio of their operating expenses to their 
operating revenues, at a ratio to be determined by the Commission; and in 
applying for and receiving a certificate under this Chapter any such carrier 
shall be deemed to have agreed to the provisions of this paragraph, on its own 
Seer on behalf of every transferee of such certificate or of any part 
thereof. 

(h) In the exercise of its power to prescribe just and reasonable rates and 
charges for the transportation of household goods in intrastate commerce by 
common carriers by motor vehicle, and classifications, regulations, and prac- 
tices relating thereto, the Commission shall give due consideration, among 
other factors, to the inherent advantages of transportation by such carriers; to 
the effect of rates upon movement of traffic by the carrier or carriers for which 
rates are prescribed; to the need in the public interest of adequate and efficient 
transportation service by such carriers at the lowest cost consistent with the 
furnishing of such service; and to the need of revenues sufficient to enable such 
carriers under honest, economical, and efficient management to provide such 
service. 

(i) Nothing in this section shall be held to extinguish any remedy or right of 
action not inconsistent herewith. This section shall be in addition to other 
provisions of this Chapter which relate to public utilities generally, except that 
in cases of conflict between such other provisions and this section, this section 
shall prevail for motor carriers. (1947, c. 1008, s. 23; 1949, c. 1132, s. 22; 1963, 
GrbhGagsrile7198562676,s. 15(5); 1995) ¢: 523, 8. 9.) 


CASE NOTES 


Carriers have legal right to contract in- 
ter se, and the law encourages cooperation and 
agreements between them respecting their ser- 
vice to the public. State ex rel. N.C. Utils. 
Comm’n vy. Carolina Coach Co., 261 N.C. 384, 
134 S.E.2d 689 (1964). 

Former subsection (c) of this section 
encouraged cooperation and agreements 
between common carriers respecting their 
service to the public. State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1963). 

Duty to Establish Joint Rates and Di- 
vide Revenues. — Motor carriers of freight in 
intrastate commerce who exchange freight in 
the course of delivery are not only given author- 
ity to establish joint rates, but are required to 
do so, and to provide for the division of reve- 
nues derived from such shipments by contract, 
subject only to the limitation that the contract 
shall not unduly prefer or prejudice any of the 
participating carriers. State ex rel. Utils. 
Comm’n v. Thurston Motor Lines, 240 N.C. 166, 
81 S.E.2d 404 (1954). 

Authority of Commission to Interfere 
with Division of Revenue from Inter- 
changed Freight. — The Utilities Commis- 
sion is given authority to intervene and vacate 
a contract for division of revenue from inter- 
changed freight between two intrastate motor 


carriers only upon finding after hearing that 
the contractual agreement between the carriers 
for the division of revenue from such shipments 
is, or will be, unjust, unreasonable and inequi- 
table, or unduly preferential or prejudicial as 
between the contracting carriers, and when an 
order is entered by the Commission without 
such jurisdictional finding, the cause must be 
remanded. A finding merely that the Commis- 
sion does not accept the contractual practice of 
the carriers as being equitable is insufficient. 
And the provision of subsection (d), giving the 
Commission discretionary power to prohibit the 
establishment of joint rates, is inapplicable. 
State ex rel. Utils. Comm’n v. Thurston Motor 
Lines, 240 N.C. 166, 81 S.E.2d 404 (1954). 

Mileage alone is not a sufficient basis for 
the determination of intrastate rates by 
the Utilities Commission, but the Commission 
must consider all factors involved in rate mak- 
ing, including competition from interstate car- 
riers, the different modes of transportation, the 
topography and volume of business as affecting 
costs, etc. State ex rel. Utils. Comm’n v. North 
Carolina Motor Carriers Ass’n, 253 N.C. 482, 
117 S.E.2d 271 (1960). 

An operating ratio of 100% means that for 
every dollar of freight revenue received, the 
carrier spends a dollar in operating expenses. 
State ex rel. N.C. Utils. Comm’n v. Attorney 
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Gen., 2 N.C. App. 657, 163 S.E.2d 638 (1968); 
State ex rel. Utils. Comm’n v. Motor Carriers’ 
Traffic Ass’n, 16 N.C. App. 515, 192 S.E.2d 580 
(1972). 

Lower Operating Ratios Indicative of 
More Profitable Operations. — When the 
operating ratio exceeds 100%, it means that the 
expenses exceed the revenues. The lower the 
operating ratio, the more profitable the opera- 
tion is to the carrier. State ex rel. N.C. Utils. 
Comm’n v. Attorney Gen., 2 N.C. App. 657, 163 
S.E.2d 638 (1968). 

Basis for Determination of Ratios. — A 
determination of intrastate operating ratios 
must be based on revenues and expenses in- 
curred in North Carolina alone; where ratios do 
not reflect an actual separation of intrastate 
and interstate revenues and expenses, a rate 
increase based thereon cannot be sustained. 
State ex rel. Utils. Comm’n v. Motor Carriers’ 
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Traffic Ass’n, 16 N.C. App. 515, 192 S.E.2d 580 
(1972): 

The operating ratios for the movement 
of tobacco in intrastate traffic cannot be de- 
termined with mathematical exactitude. But 
the carriers can no doubt approximate the 
rateable proportion of their operating ratios 
from tobacco movements in intrastate traffic 
and offer evidence of other facts and circum- 
stances in respect thereto sufficient in proba- 
tive force to enable the Commission to make 
findings of fact and to issue such orders as the 
findings of fact may warrant. State ex rel. N.C. 
Utils. Comm’n v. Attorney Gen., 2 N.C. App. 
657, 163 S.E.2d 638 (1968). 

Authority to transport general commod- 
ities includes authority to transport meats 
and packing house products. State ex rel. Utils. 
Comm’n v. Forbes Transf. Co., 259 N.C. 688, 
131 S.E.2d 452 (1963). 


§ 62-146.1. Rates and service of bus companies. 


(a) It shall be the duty of every bus company to provide safe and adequate 
service, equipment and facilities for transportation of passengers in intrastate 
commerce and to establish, observe and enforce just and reasonable regula- 
tions and practices. 

(b) The Commission by its rules and regulations may require the interlining 
of passengers by bus companies operating in intrastate commerce in this State 
where the point of destination of the passenger is not served by the originating 
carrier. In these cases it shall be the duty of every bus company to establish 
reasonable through rates with other bus companies; to establish, observe and 
enforce just and reasonable individual and joint rates, fares and charges and 
just and reasonable regulations and practices relating to the charges and to the 
issuance, form and substance of tickets and the carrying of personal and excess 
baggage. 

(c) In case of joint rates between bus companies, it shall be the duty of the 
bus companies to establish just and reasonable regulations and practices in 
connection with the joint rates and just, reasonable and equitable divisions 
between the participating companies, which shall not unduly prefer or preju- 
dice any of the participating companies. 

(d) A bus company providing fixed route service may file with the Commis- 
sion a petition for new or revised rates, fares or charges. Unless the Commis- 
sion orders otherwise, no bus company shall make any changes in its rates, 
fares and charges, which have been established under this Chapter, except 
after 30 days’ notice to the Commission. The notice shall plainly state the 
changes proposed to be made in the rates then in force, and the time when the 
changed rates will go into effect. The bus company shall also give notice, which 
may include notice by publication, of the proposed changes to other interested 
persons that the Commission may direct. All proposed changes shall be shown 
by filing new schedules, or shall be plainly indicated upon schedules filed with 
the Commission and in force at the time and kept open to public inspection by 
the bus company. The Commission, for good cause shown in writing, may allow 
changes in rates without requiring the 30 days’ notice, under any conditions as 
it prescribes. All changes shall be immediately indicated by the bus company 
on its schedules. 

(e) Whenever there is filed with the Commission by any bus company any 
schedule stating a new or revised rate, fare or charge, the Commission may, 
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either upon complaint or upon its own initiative, after reasonable notice, hold 
a hearing to determine if the proposed new or revised rates, fares or charges 
are Just and reasonable. Pending the hearing and a decision, the Commission, 
upon filing with the proposed schedule and delivering to the affected bus 
company a statement in writing of its reasons, may, at any time before they 
become effective, suspend the operation of the rate or rates, for a period not to 
exceed 120 days from the filing of the petition. If the proceeding has not been 
concluded and a final order made within the period of suspension, the proposed 
change of rate shall go into effect at the end of the 120-day period. 

(f) In any proceeding to determine the justness or reasonableness of any 
rates, fares or charges of a bus company, the Commission shall authorize 
revenue levels that are adequate under honest, economical, and efficient 
management to cover total operating expenses, including the operation of 
leased equipment and depreciation, plus a reasonable profit. The standards 
and procedures adopted by the Commission under this subsection shall allow 
the bus company to achieve revenue levels that will provide a flow of net 
income, plus depreciation, adequate to support prudent capital outlays, assure 
the repayment of a reasonable level of debt, permit the raising of needed equity 
capital, attract and retain capital and amounts adequate to provide a sound 
passenger bus transportation system in this State, and take into account 
reasonable estimated or foreseeable future costs. 

(g) Notwithstanding any provision of this section, the Commission may not 
investigate, suspend, review or revoke the operation of proposed new or revised 
rates, fares or charges if the proposed new or revised rates, fares or charges do 
not exceed the standard rates, fares or charges then in effect by the petitioning 
bus company for comparable interstate transportation of passengers. 

(h) Any person may make complaint in writing to the Commission that any 
rate, fare, charge, classification, rule, regulation, or practice in effect, or 
proposed to be put in effect, is or will be in violation of this Chapter. Whenever, 
after holding a hearing, upon complaint, in an investigation, or upon its own 
initiative, the Commission finds that any individual or joint rate demanded, 
charged, or collected by any bus company for transportation of passengers in 
intrastate commerce, or any classification, rule, regulation or practice of the 
bus company affecting the rate or the value of the service provided, is or will 
be unjust or unreasonable or unjustly discriminatory or unduly preferential or 
unduly prejudicial or constitute an unfair or destructive competitive practice, 
or otherwise contravenes the policies declared in this Chapter, or is in 
contravention of any provision of this Chapter, the Commission shall deter- 
mine and prescribe the lawful rate, or the lawful classification, rule, regulation 
or practice to be put into effect. 

(i) For purposes of this Chapter, rates, fares and charges established 
pursuant to this section shall be deemed fair, just and reasonable. 

(j) Notwithstanding any other provision of this Chapter, the rates, fares and 
charges established for charter service by a bus company authorized and 
engaged in charter operations in this State shall be exempt from regulation by 
the Commission. A bus company authorized and engaged in charter operations 
shall file with the Commission a current statement of its rates, fares and 
charges as required by the Commission. (1985, c. 676, s. 15(6).) 


§ 62-147: Repealed by Session Laws 1995, c. 523, s. 10. 


§ 62-148. Rates on leased or controlled utility. 


If any public utility operating in the State other than a motor carrier is 
owned, controlled or operated by lease or other agreement by any other public 
utility doing business in the State, its rates may, in the discretion of the 
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Commission, be determined for such public utility by the rates prescribed for 
the public utility which owns, controls or operates it. (Ex. Sess. 1908, c. 144, s. 
2° CiSi, 8194902 19632 eell65is: 1) 


§ 62-149. Unused tickets to be redeemed. 


Whenever any ticket is sold and is not wholly used by the purchaser, it shall 
be the duty of the carrier selling such ticket to redeem it or the unused portion 
thereof at the price paid for it, or in such manner and at such price as the 
Commission shall prescribe by regulation. (1891, c. 290; 18938, c. 249; 1895, c. 
83 yss1i2035; 1897; 418: Rev., s26275°C!IS., suS5031963Ncol l65"sra 


§ 62-150. Ticket may be refused intoxicated person; pen- 
alty for prohibited entry. 


The ticket agent of any common carrier of passengers shall at all times have 
power to refuse to sell a ticket to any person applying for the same who may at 
the time be intoxicated. The driver or other person in charge of any conveyance 
for the use of the traveling public shall at all times have power to prevent any 
intoxicated person from entering such conveyance. If any intoxicated person, 
after being forbidden by the driver or other person having charge of any such 
conveyance for the use of the traveling public, shall enter such conveyance, he 
shall be guilty of a Class 1 misdemeanor. (1885, c. 358, ss. 1, 2, 3; Rev., ss. 2625, 
2626, 3757; C.S., 8. 3504; 1963, c. 1165, s. 171993) c. 539, 8/478; 1994, Bx Sess) 
c. 24, s. 14(c); 1998-128, s. 5.) 


CASE NOTES 


When Exemplary Damages Allowed. — 
In an action for damages for refusal to allow a 
person with a ticket to board a train because he 


allowed if such refusal was made with malice, 
undue force, or insult. Story v. Norfolk & 
SRR 1S 30N@2 09, 4575. 7349 10a" 


was intoxicated, exemplary damages would be 


§ 62-151. Passenger refusing to pay fare or violating rules 
may be ejected. 


If any passenger shall refuse to pay his fare, or be or become intoxicated, or 
violate the rules of a common carrier, it shall be lawful for the driver of the bus 
or other conveyance, and servants of the carrier, on stopping the conveyance, 
to put him and his baggage out of the conveyance, using no unnecessary force. 
(1871-2, c. 138, ’s. 34; Code, s. 1962; Rev. s. 2629: C.S., s, 350771949" calle. 
s. 30; 1953; ¢, 1140, 5.4; 1957,'c) 1152.78. 16; 1961, c) 472, =. 117 1963s 
s. 1; 1998-128, s. 6.) 


CASE NOTES 


Kjection from Baggage Car. — A person 
who gets on a blind baggage car, even though he 
has a ticket, and does not tell the conductor 
that he has it, where the conductor does not see 
it, is not entitled to recover as a passenger for 
injuries received by being pulled off the train by 
the conductor. McGraw v. Railroad, 135 N.C. 
264, 47 S.E. 758 (1904). 

Where individual shipped horses by ex- 
press with an agreement that he should 
ride in the same car, he could not ride in the 


passenger coach without paying his fare. Teeter 
v. Southern Express Co., 172 N.C. 616, 90 S.E. 
761, rehearing denied, 172 N.C. 620, 90 S.E. 
O27 ICL 96 iL): 

Mileage Book Holder Must Comply with 
Terms. — The holder of a mileage book must 
comply with its terms if reasonable opportunity 
is given, or he may be ejected. Mason v. Sea- 
board Air Line Ry., 159 N.C. 183, 75 S.E. 25 
(1912); McNairy v. Norfolk & W.R.R., 172 N.C. 
505, 90 S.E. 497 (1916). 
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Kjection of Party Refusing to Show Mile- 
age Book. — When a purchaser of a mileage 
book from a railroad company is riding on an 
exchange ticket and refuses, without excuse, to 
show his mileage book, in connection with the 
ticket, to the conductor on the train, he is not 
regarded as a passenger, and the conductor has 
the right to eject him from the train. Mason v. 
Seaboard Air Line Ry., 159 N.C. 183, 75 S.E. 25 
(i912): 

Ejection Caused by Failure of Conduc- 
tor to Return Ticket. — Where the conductor 
failed to return a ticket to a passenger to be 
used on another train, and the passenger was 
ejected therefrom for lack of the ticket, the 
railroad was liable for all damages attending 
the ejection. Sawyer v. Norfolk S.R.R., 171 N.C. 
13, 86 S.E. 166 (1915). 

Reliance on Agent’s Statements. — The 
purchaser of a ticket may rely upon the state- 
ments of the railroad agent as to trains, con- 
nection, validity of ticket, etc., and if the pas- 
senger is ejected as a result of the agent’s 
mistake the railroad is liable. Hallman v. 
Southern Ry., 169 N.C. 127, 85 S.E. 298 (1915); 
Creech v. Atlantic C.L.R.R., 174 N.C. 61, 93 
S.E. 453 (1917). 
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Carrier Not Liable for Unforeseen Re- 
sult of Ejection. — A conductor requiring an 
intoxicated man to leave the train for nonpay- 
ment of fare did not render the carrier liable for 
the death of the man from exposure, where the 
conductor did not have reasonable ground to 
believe that the man was unable to find his way 
or walk to the nearest house or to the railroad 
station, or even to his own father’s house, which 
was not far away. Roseman v. Carolina Cent. 
R.R., 112 N.C. 709, 16 S.E. 766 (1893). 

Evidence of Drunkenness Held Inadmis- 
sible. — In an action for wrongful ejection from 
a train, evidence of drunkenness of plaintiff 
was not admissible where the answer simply 
denied the wrongful ejection alleged in the 
complaint. Raynor v. Wilmington Seacoast 
Renee 29IN, Ca95..39 5.1.52. 901): 

As to requirement of former statute that 
passenger be ejected near usual stopping 
place or dwelling house, see Roseman v. 
Carolina Cent. R.R., 112 N.C. 709, 16 S.E. 766 
(1893); Bullock v. Atlantic C.L.R.R., 152 N.C. 
66, 67 S.E. 60 (1910); McNairy v. Norfolk & 
WiRGR:, Y725N:G. 505, 90'S:E, 497-1916); 


§ 62-152: Repealed by Session Laws 1998-128, s. 13, effective September 4, 


1998. 


§ 62-152.1. Uniform rates; joint rate agreements among 


carriers. 


(a) Definitions. — As used in this section, unless the context otherwise 


requires, the term: 


(1) “Carrier” means any common carrier as defined in G.S. 62-3(6). 

(2) For purposes of this section, carriers by motor vehicles are carriers of 
the same class, carriers by pipeline are carriers of the same class, 
carriers by water are carriers of the same class, carriers by air are 
carriers of the same class, and freight forwarders are carriers of the 


same class. 


(3) The term “antitrust laws” means the provisions of Chapter 75 of the 
General Statutes (N.C.G.S. 75-1, et seq.), relating to combinations in 


restraint of trade. 


(b) For the purpose of achieving a stable rate structure it shall be the policy 
of this State to fix uniform rates for the same or similar services by carriers of 
the same class. In order to realize and effectuate this policy and regulatory goal 
any carrier subject to regulation by this Commission and party to an agree- 
ment between or among two or more carriers relating to rates, fares, classifi- 
cations, divisions, allowances or charges (including charges between carriers 
and compensation paid or received for the use of facilities and equipment), or 
rules and regulations pertaining thereto, or procedures for the joint consider- 
ation, initiation or establishment thereof, may, under such rules and regula- 
tions as the Commission may prescribe, apply to the Commission for approval 
of the agreement, and the Commission shall by order approve any such 
agreement (if approval thereof is not prohibited by subsection (d) or (e) of this 
section) if it finds that, by reason of furtherance of the transportation policy 
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and goal declared in this section and in G.S. 62-2 or G.S. 62-259 as may be 
pertinent, the relief provided in subsection (h) shall apply with respect to the 
making and carrying out of such agreement; otherwise, the application shall be 
denied. The approval of the Commission shall be granted only upon such terms 
and conditions as the Commission may prescribe as necessary to enable it to 
grant its approval in accordance with the standard above set forth in this 
subsection. 

(c) Each conference, bureau, committee, or other organization established or 
continued pursuant to any agreement approved by the Commission under this 
section shall maintain such accounts, records, files and memoranda and shall 
submit to the Commission such information and reports as may be prescribed 
by the Commission, and all the accounts, records, files and memoranda shall be 
subject to inspection by the Commission or its duly authorized representatives. 

(d) The Commission shall not approve under this section any agreement 
between or among carriers of different classes unless it finds that the 
agreement is of the character described in subsection (b) of this section and is 
limited to matters relating to transportation under joint rates or over through 
routes. 

(e) The Commission shall not approve under this section any agreement 
which establishes a procedure for the determination of any matter through 
joint consideration unless it finds that under the agreement there is accorded 
to each party the free and unrestrained right to take independent action after 
any determination arrived at through such procedure. 

(f) The Commission is authorized, upon complaint or upon its own initiative 
without complaint, to investigate and determine whether any agreement 
previously approved by it under this section, or terms and conditions upon 
which the approval was granted is not or are not in conformity with the 
standards set forth in subsection (b) of this section, or whether any such terms 
and conditions are not necessary for the purposes of conformity with such 
standards, and, after such investigation, the Commission shall by order 
terminate or modify its approval of such agreement if it finds such action 
necessary to insure conformity with such standards, and shall modify the 
terms and conditions upon which such approval was granted to the extent it 
finds necessary to insure conformity with such standards or to the extent to 
which it finds such terms and conditions not necessary to insure such 
conformity. The effective date of any order terminating or modifying approval, 
or modifying terms and conditions, shall be postponed for such period as the 
Commission determines to be reasonably necessary to avoid undue hardships. 

(g) No order shall be entered under this section except after interested 
parties have been afforded reasonable notice and opportunity for hearing. 

(h) Parties to any agreement approved by the Commission under this 
section and other parties are, if the approval of such agreement is not 
prohibited by subsection (d) or (e) of this section, hereby relieved from the 
operation of the antitrust laws with respect to the making of such agreement, 
and with respect to the carrying out of such agreement in conformity with the 
terms and conditions prescribed by the Commission. 

(i) Any action of the Commission under this section in approving an 
agreement, or in denying an application for such approval, or in terminating or 
modifying its approval of an agreement, or prescribing the terms and condi- 
tions upon which its approval is to be granted, or in modifying such terms and 
conditions, shall be construed as having effect solely with reference to the 
applicability of the relief provisions of subsection (h) of this section. (1977, c. 
PbS Lec HeM toed ho)? roa Ute, ah) 
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Legal Periodicals. — For survey of 1977 
law on common carriers, see 56 N.C.L. Rev. 853 
(1978). 


§ 62-152.2. Standard transportation practices. 


(a) For the purposes of this section, “standard transportation practices” 
means: 
(1) Uniform cargo liability rules. 
(2) Uniform bills of lading or receipts for property being transported. 
(3) Uniform cargo credit rules. 
(4) Antitrust immunity for joint line rates or routes, classification, and 
mileage guides. 

(b) A person otherwise exempt from regulation by the Commission under 
Public Law 103-305 may file an application with the Commission to participate 
in one or more standard transportation practices under rules set out by the 
Commission. (1995, c. 523, s. 10.1.) 


§ 62-153. Contracts of public utilities with certain compa- 
nies and for services. 


(a) All public utilities shall file with the Commission copies of contracts with 
any affiliated or subsidiary holding, managing, operating, constructing, engi- 
neering, financing or purchasing company or agency, and when requested by 
the Commission, copies of contracts with any person selling service of any kind. 
The Commission may disapprove, after hearing, any such contract if it is found 
to be unjust or unreasonable, and made for the purpose or with the effect of 
concealing, transferring or dissipating the earnings of the public utility. Such 
contracts so disapproved by the Commission shall be void and shall not be 
carried out by the public utility which is a party thereto, nor shall any 
payments be made thereunder. Provided, however, that in the case of motor 
carriers of passengers this subsection shall apply only to such contracts as the 
Commission shall request such carriers to file. 

(b) No public utility shall pay any fees, commissions or compensation of any 
description whatsoever to any affiliated or subsidiary holding, managing, 
operating, constructing, engineering, financing or purchasing company or 
agency for services rendered or to be rendered without first filing copies of all 
proposed agreements and contracts with the Commission and obtaining its 
approval. Provided, however, that this subsection shall not apply to motor 
Carriere olpasscneers. (1951,.c. 400; 1983) €, 1340s..8:; ¢, 307, sy h7 1940 c. 9% 
1968. C0l6o."s. 1.) 


Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 


CASE NOTES 


Purpose. — The purpose of this section is 
merely to assure that executory contracts be- 
tween affiliates be just and reasonable on their 
face. State ex rel. Utils. Comm’n v. Intervenor 
Residents, 52 N.C. App. 222, 278 S.E.2d 761 
(1981), rev'd on other grounds, 305 N.C. 62, 286 
S.E.2d 770 (1982). 

This section was clearly enacted for the pur- 
pose of discovering contracts between affiliated 


corporations which are “unjust or unreason- 
able, and made for the purpose or with the 
effect of concealing, transferring or dissipating 
the earnings of the public utility.” State ex rel. 
Utils. Comm’n v. Intervenor Residents, 52 N.C. 
App. 222, 278 S.E.2d 761 (1981), rev’d on other 
grounds, 305 N.C. 62, 286 S.E.2d 770 (1982). 
Affiliate Company Cannot Be Used to 
Transmit Unreasonable Profits to Parent 
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Holding Company. — The Commission can- 
not permit parent holding companies to use 
affilate companies as a device for transmitting 
an unreasonable level of profits to such parent 
holding company from goods or services sup- 
plied the operating company by way of an 
affiliate company. State ex rel. Utils. Comm’n v. 
Morgan, 7 N.C. App. 576, 173 S.E.2d 479, rev’d 
on other grounds, 277 N.C. 255, 177 S.E.2d 405 
(1970), reaffirmed, 278 N.C. 235, 179 S.E.2d 
419 (1971). 

The statutory scheme is directed at 

prior approval. State ex rel. Utils. Comm’n v. 
Intervenor Residents, 52 N.C. App. 222, 278 
S.E.2d 761 (1981), rev’d on other grounds, 305 
N.C. 625286.5. F.2d 77011982) 
_ Standard for Approval. — The consider- 
ation of the Commission under this section is 
directed to whether the contracts are just and 
reasonable. If they are, and are not efforts to 
divert or conceal profits, they are to be ap- 
proved. State ex rel. Utils. Comm’n v. Interve- 
nor Residents, 52 N.C. App. 222, 278 S.E.2d 761 
(1981), rev'd on other grounds, 305 N.C. 62, 286 
8.E.2d 770 (1982). 

Basis for Determining Reasonableness 
of Affiliate’s Charges. — The Utilities Com- 
mission must determine the reasonableness of 
charges to a public utility by an affiliated cor- 
poration on the basis of either: (1) the cost of 
the same services on the open market; (2) the 
cost similar utilities pay to their service com- 
panies; or (3) the reasonableness of the ex- 
penses incurred by the affiliated corporation in 
generating its services. State ex rel. Utils. 
Comm'n v. Intervenor Residents, 52 N.C. App. 
222, 278 S.E.2d 761 (1981), rev’d on other 
grounds, 305 N.C. 62, 286 S.E.2d 770 (1982). 
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Consideration for Rate Making Pur- 
poses of Expenses Pursuant to Unfiled 
Contracts. — This section does not prohibit 
the Utilities Commission from considering fees 
or charges owed to affiliated corporations under 
unfiled contracts as expenses of the public 
utility for purposes of rate making, so long as 
the Commission determines in the rate making 
procedure that the agreements between the 
utility and the affiliated corporations are just 
and reasonable and it does not appear that 
their purpose is to conceal or divert profits from 
the public utility to an affiliate. State ex rel. 
Utils. Comm’n v. Intervenor Residents, 52 N.C. 
App. 222, 278 S.E.2d 761 (1981), rev’d on other 
grounds, 305 N.C. 62, 286 S.E.2d 770 (1982). 

Expenses incurred under unreasonable 
contracts would have to be disregarded in 
computing a utility’s expenses. State ex rel. 
Utils. Comm’n v. Intervenor Residents, 52 N.C. 
App. 222, 278 S.E.2d 761 (1981), rev’d on other 
grounds, 305 N.C. 62, 286 S.E.2d 770 (1982). 

Examination of Books and Records of 
Affiliated Companies. — An examination by 
the Utilities Commission of the books and 
records of companies affiliated with a regulated 
utility is necessary in a rate case only if there is 
no evidence of what the utility would have had 
to pay nonaffiliated companies for the same 
services or of what similar utilities pay their 
service companies for similar services. State ex 
rel. Utils. Comm’n v. Intervenor Residents, 52 
N.C. App. 222, 278 S.E.2d 761 (1981), rev’d on 
other grounds, 305 N.C. 62, 286 S.E.2d 770 
CEISZ). 

Cited in State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
ROME 


§ 62-154. Surplus power rates. 


The Commission is authorized to investigate the sale of surplus electric 
power and the rates made for such energy, and to prescribe reasonable rules 
and rates for such sales. (1963, c. 1165, s. 1.) 


§ 62-155. Electric power rates to promote conservation. 


(a) It is the policy of the State to conserve energy through efficient 


utilization of all resources. 


(b) If the Utilities Commission after study determines that conservation of 


electricity and economy of operation for the public utility will be furthered 
thereby, it shall direct each electric public utility to notify its customers by the 
most economical means available of the anticipated periods in the near future 
when its generating capacity is likely to be near peak demand and urge its 
customers to refrain from using electricity at these peak times of the day. In 
addition, each public utility shall, insofar as practicable, investigate, develop, 
and put into service, with approval of the Commission, procedures and devices 
that will temporarily curtail or cut off certain types of appliances or equipment 
for short periods of time whenever an unusual peak demand threatens to 
overload its system. 
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(c) The Commission itself shall inform the general public as to the necessity 
for controlling demands for electricity at peak periods and shall require the 
several electric public utilities to carry out its program of information and 
education in any reasonable manner. 

(d) The Commission shall study the feasibility of and, if found to be 
practicable, just and reasonable, make plans for the public utilities to bill 
customers by a system of nondiscriminatory peak pricing, with incentive rates 
for off-peak use of electricity charging more for peak periods than for off-peak 
periods to reflect the higher cost of providing electric service during periods of 
peak demand on the utility system. No order regarding such rates shall be 
issued by the Commission without a prior public hearing, whether in a single 
electric utility company rate case or in general orders relating to two or more 
or all electric utilities. 

(e) No Class A electric public utility shall apply for any rate change unless 
it files at the time of the application a report of the probable effect of the 
proposed rates on peak demand on it and its estimate of the kilowatt hours of 
electricity that will be used by its customers during the ensuing one year and 
five years from the time such rates are proposed to become effective. (1975, c. 
780, s. 2.) 


§ 62-156. Power sales by small power producers to public 
utilities. 


(a) In the event that a small power producer and an electric utility are 
unable to mutually agree to a contract for the sale of electricity or to a price for 
the electricity purchased by the electric utility, the commission shall require 
the utility to purchase the power, under rates and terms established as 
provided in subsection (b) of this section. 

(b) No later than March 1, 1981, and at least every two years thereafter, the 
commission shall determine the rates to be paid by electric utilities for power 
purchased from small power producers, according to the following standards: 

(1) Term of Contract. — Long-term contracts for the purchase of electric- 
ity by the utility from small power producers shall be encouraged in 
order to enhance the economic feasibility of small power production 
facilities. 

(2) Avoided Cost of Energy to the Utility. — The rates paid by a utility to 
a small power producer shall not exceed, over the term of the purchase 
power contract, the incremental cost to the electric utility of the 
electric energy which, but for the purchase from a small power 
producer, the utility would generate or purchase from another source. 
A determination of the avoided energy costs to the utility shall include 
a consideration of the following factors over the term of the power 
contracts: the expected costs of the additional or existing generating 
capacity which could be displaced, the expected cost of fuel and other 
operating expenses of electric energy production which a utility would 
otherwise incur in generating or purchasing power from another 
source, and the expected security of the supply of fuel for the utilities’ 
alternative power sources. 

(3) Availability and Reliability of Power. — The rates to be paid by electric 
utilities for power purchased from a small power producer shall be 
established with consideration of the reliability and availability of the 
power. (1979, 2nd Sess., c. 1219, s. 2.) 


§ 62-157. Telecommunications relay service. 


(a) Finding. — The General Assembly finds and declares that it is in the 
public interest to provide access to public telecommunications services for 
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hearing impaired or speech impaired persons, including those who also have 
vision impairment, and that a statewide telecommunications relay service for 
telephone service should be established. 

(al) Definitions. — For purposes of this section: 

(1) “CMRS” is as defined in G.S. 62A-21. 

(2) “CMRS connection” is as defined in G.S. 62A-21. 

(3) “CMRS provider” is as defined in G.S. 62A-21. 

(4) “Exchange access facility” means the access from a particular tele- 
phone subscriber’s premises to the telephone system of a local 
exchange telephone company, and includes local exchange company- 
provided access lines, private branch exchange trunks, and centrex 
network access registers, all as defined by tariffs of telephone compa- 
nies as approved by the Commission. 

(5) “Local service provider” means a local exchange company, competing 
local provider, or telephone membership corporation. 

(b) Authority to Require Surcharge. — The Commission shall require local 
service providers to impose a monthly surcharge on all residential and 
business local exchange access facilities to fund a statewide telecommunica- 
tions relay service by which hearing impaired or speech impaired persons, 
including those who also have vision impairment, may communicate with 
others by telephone. This surcharge, however, may not be imposed on partic- 
ipants in the Subscriber Line Charge Waiver Program or the Link-up Carolina 
Program established by the Commission. This surcharge, and long distance 
revenues collected under subsection (f) of this section, are not includable in 
gross receipts subject to the franchise tax levied under G.S. 105-120 or the 
sales tax levied under G.S. 105-164.4. 

(c) Specification of Surcharge. — The Department of Health and Human 
Services shall initiate a telecommunications relay service by filing a petition 
with the Commission requesting the service and detailing initial projected 
required funding. The Commission shall, after giving notice and an opportu- 
nity to be heard to other interested parties, set the initial monthly surcharge 
based upon the amount of funding necessary to implement and operate the 
service, including a reasonable margin for a reserve. The surcharge shall be 
identified on customer bills as a special surcharge for provision of a telecom- 
munications relay service for hearing impaired and speech impaired persons. 
The Commission may, upon petition of any interested party, and after giving 
notice and an opportunity to be heard to other interested parties, revise the 
surcharge from time to time if the funding requirements change. In no event 
shall the surcharge exceed twenty-five cents (25¢) per month for each exchange 
access facility. 

(d) Funds to Be Deposited in Special Account. — The local service providers 
shall collect the surcharge from their customers and deposit the moneys 
collected with the State Treasurer, who shall maintain the funds in an 
interest-bearing, nonreverting account. After consulting with the State Trea- 
surer, the Commission shall direct how and when the local service providers 
shall deposit these moneys. Revenues from this fund shall be available only to 
the Department of Health and Human Services to administer the statewide 
telecommunications relay service program, including its establishment, oper- 
ation, and promotion. The Commission may allow the Department of Health 
and Human Services to use up to four cents (4¢) per access line per month of 
the surcharge for the purpose of providing telecommunications devices for 
hearing impaired or speech impaired persons, including those who also have 
vision impairment, through a distribution program. The Commission shall 
prepare such guidelines for the distribution program as it deems appropriate 
and in the public interest. Both the Commission and the Public Staff may audit 
all aspects of the telecommunications relay service program, including the 


318 


$62-158 ART. 7. RATES OF PUBLIC UTILITIES $62-158 


distribution programs, as they do with any public utility subject to the 
provisions of this Chapter. Equipment paid for with surcharge revenues, as 
allowed by the Commission, may be distributed only by the Department of 
Health and Human Services. 

(e) Administration of Service. — The Department of Health and Human 
Services shall administer the statewide telecommunications relay service 
program, including its establishment, operation, and promotion. The Depart- 
ment may contract out the provision of this service for four-year periods to one 
or more service providers, using the provisions of G.S. 143-129. 

(f) Charge to Users. — The users of the telecommunications relay service 
shall be charged their approved long distance and local rates for telephone 
services (including the surcharge required by this section), but no additional 
charges may be imposed for the use of the relay service. The local service 
providers shall collect revenues from the users of the relay service for long 
distance services provided through the relay service. These revenues shall be 
deposited in the special fund established in subsection (d) of this section in a 
manner determined by the Commission after consulting with the State 
Treasurer. Local service providers shall be compensated for collection, inquiry, 
and other administrative services provided by said companies, subject to the 
approval of the Commission. 

(g) Reporting Requirement. — The Commission shall, after consulting with 
the Department of Health and Human Services, develop a format and filing 
schedule for a comprehensive financial and operational report on the telecom- 
munications relay service program. The Department of Health and Human 
Services shall thereafter prepare and file these reports as required by the 
Commission with the Commission and the Public Staff. The Department shall 
also be required to report to the Revenue Laws Study Committee. 

(h) Power to Regulate. — The Commission shall have the same power to 
regulate the operation of the telecommunications relay service program as it 
has to regulate any public utility subject to the provisions of this Chapter. 

(i) Wireless Surcharge. — A CMRS provider, as part of its monthly billing 
process, must collect the same surcharge imposed on each exchange access 
facility under this section for each CMRS connection. A CMRS provider may 
deduct a one percent (1%) administrative fee from the total amount of 
surcharge collected. ACMRS provider shall remit the surcharge collected, less 
the administrative fee, to the Wireless 911 Board in the same manner and with 
the same frequency as the local service providers remit the surcharge to the 
State Treasurer. The Wireless 911 Board shall remit the funds collected from 
the surcharge to the special account created under subsection (d) of this 
section. (1989, c. 599; 1997-443, s. 11A.118(a); 1999-402, s. 1; 2003-341, s. 1.) 


Editor’s Note. — G.S. 105-120 referred toin in subsection (al), designated former subdivi- 
the above G.S. 62-157(b) was repealed by Ses- sions (al1)(1) and (al1)(2) as present subdivisions 
sion Laws 2001-430, s. 12. (a1)(4) and (a1)(5) and added subdivisions 

Effect of Amendments. — Session Laws _ (al)(1) to (al)(3); in the next-to-last sentence of 
2003-341, s. 1, effective January 1, 2004, and subsection (d), substituted “they do” for “it 
applicable to bills issued on or after that date, does”; and added subsection (i). 


§ 62-158. Natural gas expansion. 


(a) In order to facilitate the construction of facilities in and the extension of 
natural gas service to unserved areas, the Commission may, after a hearing, 
order a natural gas local distribution company to create a special natural gas 
expansion fund to be used by that company to construct natural gas facilities 
in areas within the company’s franchised territory that otherwise would not be 
feasible for the company to construct. The fund shall be supervised and 
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administered by the Commission. Any applicable taxes shall be paid out of the 
fund. 

(b) Sources of funding for a natural gas local distribution company’s 
expansion fund may, pursuant to the order of the Commission, after hearing, 
include: 

(1) Refunds to a local distribution company from the company’s suppliers 
of natural gas and transportation services pursuant to refund orders 
or requirements of the Federal Energy Regulatory Commission; 

(2) Expansion surcharges by the local distribution company charged to 
customers purchasing natural gas or transportation services through- 
out that company’s franchised territory; provided, however, in deter- 
mining the amount of any surcharge the Commission shall take into 
account the prices of alternative sources of energy and the need to 
remain competitive with those alternative sources, and the need to 
maintain just and reasonable rates for natural gas and transportation 
services for all customers served by the company; provided further 
that the expansion surcharge shall not be greater than fifteen cents 
(15¢) per dekatherm; and 

(3) Other sources of funding approved by the Commission. 

(c) The application of all such funds to expansion projects shall be pursuant 
to the order of the Commission. The Commission shall ensure that all projects 
to which expansion funds are applied are consistent with the intent of this 
section and G.S. 62-2(9). In determining economic feasibility, the Commission 
shall employ the net present value method of analysis on a project specific 
basis. Only those projects with a negative net present value shall be deter- 
mined to be economically infeasible for the company to construct. In no event 
shall the Commission authorize a distribution from the fund of an amount 
greater than the negative net present value of any proposed project as 
determined by the Commission. If at any time a project is determined by the 
Commission to have become economically feasible, the Commission may 
require the company to remit to the expansion fund or to customers appropri- 
ate portions of the distributions from the fund related to the project, and the 
Commission may order such funds to be returned with interest in a reasonable 
amount to be determined by the Commission. Utility plant acquired with 
expansion funds shall be included in the local distribution company’s rate base 
at zero cost except to the extent such funds have been remitted by the company 
pursuant to order of the Commission. 

(d) The Commission, after hearing, may adopt rules to implement this 
section, including rules for the establishment of expansion funds, for the use of 
such funds, for the remittance to the expansion fund or to customers of 
supplier and transporter refunds and expansion surcharges or other funds that 
were sources of the expansion fund, and for appropriate accounting, reporting 
and ratemaking treatment. The Commission and Public Staff shall report to 
the Joint Legislative Utility Review Committee on the operation of any 
expansion funds in conjunction with the reports required under G.S. 62-36A. 
ClO DTC oUG nse.) 


CASE NOTES 


The purpose of this section is to facilitate 
the construction of facilities and the extension 
of natural gas service into areas of the State 
where it may not be economically feasible to 
expand with traditional funding methods in 
order to provide infrastructure to aid industrial 
recruitment and economic development. State 
ex rel. Utils. Comm’n v. Piedmont Natural Gas 


Co., 346 N.C. 558, 488 S.E.2d 591 (1997). 

Expansion fund legislation is a proper 
delegation of legislative authority to an 
administrative agency and is not unconstitu- 
tional. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 336 N.C. 657, 446 S.E.2d 
332 (1994). 

Commission Authority. — As an adminis- 
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trative agency created by the legislature, the 
Commission has not been given jurisdiction to 
determine the constitutionality of legislative 
enactments, specifically G.S. 62-2(9) or this 
section. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 336 N.C. 657, 446 S.E.2d 
332 (1994). 

The Commission did not act under a misap- 
prehension of applicable law when it granted 
the petition and established the expansion fund 
pursuant to a proper interpretation of its au- 
thority and discretion to do so. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass'n, 336 N.C. 657, 446 S.E.2d 332 (1994). 

Expansion Funds Not Used Where Alter- 
native Financing Feasible. — Utilities Com- 
mission concluded that it would be inappropri- 
ate and inconsistent with the legislative intent 
expressed in this section to allow expansion 
funds to be used where alternative financing 
was feasible. State ex rel. Utils. Comm’n v. 
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Piedmont Natural Gas Co., 346 N.C. 558, 488 
S.Hi2d 59. (1997). 

Utilities commission’s ruling that cre- 
ation of natural gas expansion fund was 
not in the public interest was not arbitrary 
and capricious, where the court found that (1) 
the areas to be served by the expansion were 
small and were within a county that had sig- 
nificant natural gas infrastructure; (2) there 
were alternate means of mitigating the costs of 
extending service to unserved areas; and (3) a 
refund of the $2 million the utility held in 
escrow would be better used to mitigate high 
customer bills. State ex rel. Utils. Comm'n v. 
NUT Corp, 154°N.C. App. 2585572 5.b.20'176, 
2002 N.C. App. LEXIS 1470 (2002). 

Cited in State ex rel. Utils. Comm’n v. Caro- 
linatUti: Customers Ass'n, o3a7 NiG. 236, 446 
S.E.2d 348 (1994); State ex rel. Utils. Comm’n 
v. North Carolina Gas Serv., 128 N.C. App. 288, 
494 S.E.2d 621 (1998). 


§ 62-159. Additional funding for natural gas expansion. 


(a) In order to facilitate the construction of facilities in and the extension of 
natural gas service to unserved areas, the Commission may provide funding 
through appropriations from the General Assembly or the proceeds of general 
obligation bonds as provided in this section to either (i) an existing natural gas 
local distribution company; (ii) a person awarded a new franchise; or (ili) a gas 
district for the construction of natural gas facilities that it otherwise would not 
be economically feasible for the company, person, or gas district to construct. 

(b) The use of funds provided under this section shall be pursuant to an 
order of the Commission after a public hearing. The Commission shall ensure 
that all projects for which funds are provided under this section are consistent 
with the intent of this section and G.S. 62-2(9). In determining whether to 
approve the use of funds for a particular project pursuant to this section, the 
Commission shall consider the scope of a proposed project, including the 
number of unserved counties and the number of anticipated customers that 
would be served, the total cost of the project, the extent to which the project is 
considered feasible, and other relevant factors affecting the public interest. In 
determining economic feasibility, the Commission shall employ the net present 
value method of analysis on a project specific basis. Only those projects with a 
negative net present value shall be determined to be economically infeasible 
for the company, person, or gas district to construct. In no event shall the 
Commission provide funding under this section of an amount greater than the 
negative net present value of any proposed project as determined by the 
Commission. If at any time a project is determined by the Commission to have 
become economically feasible, the Commission shall require the recipient of 
funding to remit to the Commission appropriate funds related to the project, 
and the Commission may order those funds to be returned with interest in a 
reasonable amount to be determined by the Commission. Funds returned, 
together with interest, shall be deposited with the State Treasurer to be used 
for other expansion projects pursuant to the provisions of this section. Utility 
plant acquired with expansion funds shall be included in the local distribution 
company’s rate base at zero cost except to the extent such funds have been 
remitted by the company pursuant to order of the Commission. In the event a 
gas district wishes to sell or otherwise dispose of facilities financed with funds 
received under this section, it must first notify the Commission which shall 
determine the method of repayment or accounting for those funds. 
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(c) To the extent that one or more of the counties included in a proposed 
project to be funded pursuant to this section are counties affected by the loss 
of exclusive franchise rights provided for in G.S. 62-36A(b), the Commission 
may conclude that the public interest requires that the person obtaining the 
franchise or funding pursuant to this section be given an exclusive franchise 
and that the existing franchise be canceled. Any new exclusive franchise 
granted under this subsection shall be subject to the provisions of G.S. 
62-36A(b). This subsection does not apply to gas districts formed under Article 
28 of Chapter 160A of the General Statutes. 

(d) The Commission, after hearing, shall adopt rules to implement this 
section as soon as practicable. The Commission and Public Staff shall report to 
the Joint Legislative Utility Review Committee on the use of funding provided 
under this section in conjunction with the reports required under G.S. 62-36A. 


(1993 - lo 2m se lil 999-4 56,0 lie) 


Editor’s Note. — Session Laws 1998-132, s. 
19, made this section effective September 9, 
1998 and further provided that the Utilities 
Commission shall begin immediately the rule- 
making process mandated by subsection (d) of 
this section. 

Session Laws 1998-132, s. 16 provides that 
the extension of natural gas facilities to un- 
served parts of the state is necessary and to be 


§§ 62-159.1 through 62-159.5: 


poses. 


encouraged, that the construction of facilities 
may not be feasible with traditional funding 
methods, and that it is necessary to authorize 
additional funding methods to facilitate the 
expansion of natural gas service. 

Session Laws 1998-132, s. 1 provides that 
this act shall be known as the Clean Water and 
Natural Gas Critical Needs Bond Act of 1998. 


Reserved for future codification pur- 


ARTICLE 8. 


Securities Regulation. 


§ 62-160. Permission to pledge assets. 


No public utility shall pledge its faith, credit, moneys or property for the 
benefit of any holder of its preferred or common stocks or bonds, nor for any 
other business interest with which it may be affiliated through agents or 
holding companies or otherwise by the authority of the action of its stockhold- 
ers, directors, or contract or other agents, the compliance or result of which 
would in any manner deplete, reduce, conceal, abstract or dissipate the 
earnings or assets thereof, decrease or increase its liabilities or assets, without 
first making application to the Commission and by order obtain its permission 
so tordomdl933. e. 307, se li 21963 ec il65.9e. 1) 


CASE NOTES 


The General Assembly intended this Ar- 
ticle to apply to all public utilities doing 
business in this State, whether they be for- 
eign or domestic corporations, and even though 
they are also engaged in interstate commerce. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 288 N.C. 201, 217 S.E.2d 543 (1975). 

The Commission may not lawfully re- 
quire a multistate foreign corporation en- 
gaged in interstate commerce to comply 
with this Article and issue securities in the 


future only after first making application to 
and obtaining an order from the Commission 
authorizing such issue. State ex rel. Utils. 
Comm'n v. Southern Bell Tel. & Tel. Co., 22 
N.C. App. 714, 207 S.E.2d 771 (1974), aff’d, 288 
N.C. 201, 217 S.K.2d 543 (1975). 

The regulation and control by this State over 
the issuance of securities by a multistate for- 
eign corporation engaged in interstate com- 
merce, which the attempted enforcement by the 
Commission of this Article was held necessarily 
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to entail, is to impose such an undue burden on 
interstate commerce as to make such regula- 
tion and control constitutionally beyond the 
State’s power to enforce. State ex rel. Utils. 


Comm’n v. Southern Bell Tel. & Tel. Co., 22 
N.C. App. 714, 207 S.E.2d 771 (1974), aff'd, 288 
Ni@7 20122 ty SrE2diAs 1975)! 


§ 62-161. Assumption of certain liabilities and obligations 
to be approved by Commission; refinancing of 
public utility securities. 


(a) No public utility shall issue any securities, or assume any liability or 
obligation as lessor, lessee, guarantor, indorser, surety, or otherwise, in respect 
to the securities of any other person unless and until, and then only to the 
extent that, upon application by such utility, and after investigation by the 
Commission of the purposes and uses of the proposed issue, and the proceeds 
thereof, or of the proposed assumption of obligation or liability in respect of the 
securities of any other person, the Commission by order authorizes such issue 
or assumption. 

(b) The Commission shall make such order only if it finds that such issue or 
assumption is (i) for some lawful object within the corporate purposes of the 
public utility, (ii) is compatible with the public interest, (iii) is necessary or 
appropriate for or consistent with the proper performance by such utility of its 
service to the public and will not impair its ability to perform that service, and 
(iv) is reasonably necessary and appropriate for such purpose. 

(c) Any such order of the Commission shall specify the purposes for which 
any such securities or the proceeds thereof may be used by the public utility 
making such application. 

(d) Ifa public utility shall apply to the Commission for the refinancing of its 
outstanding shares of stock by exchanging or redeeming such outstanding 
shares, the exchange or redemption of such shares of any dividend rate or 
rates, class or classes, may be made in whole or in part, in the manner and to 
the extent approved by the Commission, notwithstanding any provisions of law 
applicable to corporations in general: Provided, that the proposed transactions 
are found by the Commission to be in the public interest and in the interest of 
consumers and investors, and provided that any redemption shall be at a price 
or prices, not less than par, and at a time or times, stated or provided for in the 
utility's charter or stock certificates. (1933, c. 307, s. 18; 1945, c. 656; 1963, c. 
1165,,93 1.) 


CASE NOTES 


The General Assembly intended this Ar- 
ticle to apply to all public utilities doing 
business in this State, whether they be for- 
eign or domestic corporations, and even though 
they are also engaged in interstate commerce. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 288 N.C. 201, 217 8.E.2d 543 (1975). 

The Commission may not lawfully re- 
quire a multistate foreign corporation en- 
gaged in interstate commerce to comply 
with this Article and issue securities in the 
future only after first making application to 
and obtaining an order from the Commission 
authorizing such issue. State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 22 
N.C. App. 714, 207 S.E.2d 771 (1974), aff'd, 288 


NEC a2 Ole 7S .Er2d-54.9.(197 5): 

The regulation and control by this State over 
the issuance of securities by a multistate for- 
eign corporation engaged in interstate com- 
merce, which the attempted enforcement by the 
Commission of this Article was held necessarily 
to entail, is to impose such an undue burden on 
interstate commerce as to make such regula- 
tion and control constitutionally beyond the 
State’s power to enforce. State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 22 
N.C. App. 714, 207 S.E.2d 771 (1974), aff'd, 288 
NC: 2010217 SH.20d'543 (1975): 

The common capital stock of a corpora- 
tion is a “security” within the meaning of 
that term as used in this section and G.S. 
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Cited in State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 


62-162. State ex rel. Utils. Comm’n v. Carolina 
Tel. & Tel. Co., 248 N.C. 46, 89 S.E.2d 802 
(1955). 


§ 62-162. Commission may approve in whole or in part or 
refuse approval. 


The Commission, by its order, may grant or deny the application provided for 
in the preceding section [G.S. 62-161] as made, or may grant it in part or deny 
it in part or may grant it with such modification and upon such terms and 
conditions as the Commission may deem necessary or appropriate in the 
premises and may, from time to time, for good cause shown, make such 
supplemental orders in the premises as it may deem necessary or appropriate 
and may, by any such supplemental order, modify the provisions of any 
previous order as to the particular purposes, uses, and extent to which or the 
conditions under which any securities so authorized or the proceeds thereof 
may be applied; subject always to the requirements of the foregoing section 
[Gs 2675161) 519330830045. 1919634, 1165 cu ly) 


CASE NOTES 


Authority of Commission to Set Mini- 
mum Price for Sale of Unissued Common 
Stock. — In view of the language used by the 
legislature in conferring power of the Utilities 
Commission to supervise and control the issue 
and sale of securities by a public utility, the 


the sale of unissued common stock of a utility at 
par but also to impose the condition that such 
stock should be sold at a price not less than 
$125.00 per share. State ex rel. Utils. Comm’n 
v. Carolina Tel. & Tel. Co., 243 N.C. 46, 89 
S He2d 802.0195) 


Commission had the authority not only to veto 


§ 62-163. Contents of application for permission. 


Every application for authority for such issue or assumption shall be made 
in such form and contain such matters as the Commission may prescribe. 
Every such application and every certificate of notification hereinafter pro- 
vided for shall be made under oath, signed and filed on behalf of the public 
utility by its president, a vice-president, auditor, comptroller, or other execu- 
tive officer duly designated for that purpose by such utility. (1933, c. 307, s. 20; 
1963 3c AG bs el) 


§ 62-164. Applications to receive immediate attention; 
continuances. 


All applications for the issuance of securities or assumption of hability or 
obligation shall be placed at the head of the Commission’s docket and disposed 
of promptly, and all such applications shall be disposed of in 30 days after the 
same are filed with the Commission, unless it is necessary for good cause to 
continue the same for a longer period for consideration. Whenever such 
application is continued beyond 30 days after the time it is filed, the order 
making such continuance must state fully the facts necessitating such contin- 
WanCe G5 oGes Oita 2 LL 963 «Cull G si caeds) 


§ 62-165. Notifying Commission as to disposition of secu- 
rities. 


Whenever any securities set forth and described in any such application for 
authority or certificate of notification as pledged or held unencumbered in the 
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treasury of the utility shall, subsequent to the filing of such application or 
certificate, be sold, pledged, repledged, or otherwise disposed of, by the utility, 
such utility shall, within 10 days after such sale, pledge, repledge, or other 
disposition, file with the Commission a certificate of notification to that effect, 
setting forth therein all such facts as may be required by the Commission. 
(Hog seces07 st 22° 9688 ea llGsiyse 1.) 


§ 62-166. No guarantee on part of State. 


Nothing herein shall be construed to imply any guarantee or obligation as to 
such securities on the part of the State of North Carolina. (1933, c. 307, s. 23; 
1963.i¢.v1165,-s, 1:) 


§ 62-167. Article not applicable to note issues and renew- 
als; notice to Commission. 


The provisions of the foregoing sections shall not apply to notes issued by a 
utility for proper purposes and not in violation of law, payable at a period of not 
more than two years from the date thereof, and shall not apply to like notes 
issued by a utility payable at a period of not more than two years from date 
thereof, to pay, retire, discharge, or refund in whole or in part any such note or 
notes, and shall not apply to renewals thereof from time to time not exceeding 
in the aggregate six years from the date of the issue of the original note or 
notes so renewed or refunded. No such notes payable at a period of not more 
than two years from the date thereof, shall, in whole or in part, directly or 
indirectly, be paid, retired, discharged or refunded by any issue of securities or 
another kind of any term or character or from the proceeds thereof without the 
approval of the Commission. Within 10 days after the making of any such 
notes, so payable at periods of not more than two years from the date thereof, 
the utility issuing the same shall file with the Commission a certificate of 
notification, in such form as may be determined and prescribed by the 
Commission. (1933, c. 307, ss. 24, 25; 1963, c. 1165, s. 1.) 


§ 62-168. Not applicable to debentures of court receivers. 


Nothing contained in this Article shall limit the power of any court having 
jurisdiction to authorize or cause receiver’s certificates or debentures to be 
issued according to the rules and practice obtained in receivership proceedings 
in courts of equity. (1933, c. 307, s. 25; 1963, c. 1165, s. 1.) 


§ 62-169. Periodical or special reports. 


The Commission shall require periodical or special reports from each public 
utility issuing any security, including such notes payable at periods of not more 
than two years from the date thereof, which shall show, in such detail as the 
Commission may require, the disposition made of such securities and the 
application of the proceeds. (1933, c. 307, s. 26; 1963, c. PEGStS? 12) 


§ 62-170. Failure to obtain approval not to invalidate se- 
curities or obligations; noncompliance with 

Article, etc. 
(a) Securities issued and obligations and labilities assumed by a public 
utility, for which the authorization of the Commission is required, shall not be 


invalidated because issued or assumed without such authorization therefor 
having first been obtained or because issued or assumed contrary to any term 
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or condition of such order of authorization as modified by any order supple- 
mental thereto entered prior to such issuance or assumption. 

(b) Securities issued or obligations or liabilities assumed in accordance with 
all the terms and conditions of the order of authorization therefor shall not be 
affected by a failure to comply with any provision of this Article or rule or 
regulation of the Commission relating to procedure and other matters preced- 
ing the entry of such order of authorization or order supplemental thereto. 

(c) Acopy of any order made and entered by the Commission and certified by 
a clerk of the Commission approving the issuance of any securities or the 
assumption of any obligation or liability by a public utility shall be sufficient 
evidence of full and complete compliance by the applicant for such approval 
with all procedural and other matters required precedent to the entry of such 
order. 

(d) Any public utility which willfully issues any such securities, or assumes 
any such obligation or liability, or makes any sale or other disposition of 
securities, or applies any securities or the proceeds thereof to purposes other 
than the purposes specified in an order of the Commission with respect thereto, 
contrary to the provisions of this Article, shall be liable to a penalty of not more 
than ten thousand dollars ($10,000), but such utility is only required to specify 
in general terms the purpose for which any securities are to be issued, or for 
which any obligation or liability is to be assumed, and the order of the 
Commission with respect thereto shall likewise be in general terms. (19383, c. 
30 TS 2 elOG3 aes 1165.06.01.) 


§ 62-171. Commission may act jointly with agency of an- 
other state where public utility operates. 


If a commission or other agency or agencies is empowered by another state 
to regulate and control the amount and character of securities to be issued by 
any public utility within such other state, then the Utilities Commission of the 
State of North Carolina shall have the power to agree with such commission or 
other agency or agencies of such other state on the issue of stocks, bonds, notes 
or other evidences of indebtedness by a public utility owning or operating a 
public utility both in such state and in this State, and shall have the power to 
approve such issue jointly with such commission or other agency or agencies 
and to issue joint certificate of such approval: Provided, however, that no such 
joint approval shall be required in order to express the consent to an approval 
of such issue by the State of North Carolina if said issue is separately approved 
by the Utilities Commission of the State of North Carolina. (1933, c. 134, s. 8; 
e307) 8,28; 1941, c. 97; 1963, 1165.5. 19 


CASE NOTES 


The General Assembly intended this Ar- 
ticle to apply to all public utilities doing 
business in this State, whether they be for- 
eign or domestic corporations, and even though 
they are also engaged in interstate commerce. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 288 N.C. 201, 217 S.E.2d 543 (1975). 

The Commission may not lawfully re- 
quire a multistate foreign corporation en- 
gaged in interstate commerce to comply 
with the provisions of this Article and issue 
securities in the future only after first making 
application to and obtaining an order from the 
Commission authorizing such issue. State ex 
rel. Utils. Comm’n y. Southern Bell Tel. & Tel. 


Co., 22 N.C. App. 714, 207 S\B.2d 771 (1974), 
aff'd, 288 N.C. 201, 217 S.E.2d 543 (1975). 

The regulation and control by this State 
over the issuance of securities by a 
multistate foreign corporation engaged in 
interstate commerce, which the attempted en- 
forcement by the Commission of this Article 
was held necessarily to entail, is to impose such 
an undue burden on interstate commerce as to 
make such regulation and control constitution- 
ally beyond the State’s power to enforce. State 
ex rel. Utils. Comm’n v. Southern Bell Tel. & 
Tel. Co:,” 22 N.€? App. 714, 207 ‘Sod Fa 
(1974), aff'd, 288 N.C. 201, 217 S.E.2d 543 
(1975). 
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8§ 62-172 through 62-179: Reserved for future codification purposes. 


ARTICLE 9. 


Acquisition and Condemnation of Property. 


§ 62-180. Use of railroads and public highways. 


Any person operating electric power, telegraph or telephone lines or autho- 
rized by law to establish such lines, has the right to construct, maintain and 
operate such lines along any railroad or public highway, but such lines shall be 
so constructed and maintained as not to obstruct or hinder unreasonably the 
usual travel on such railroad or highway. (1874-5, c. 203, s. 2; Code, s. 2007; 
1e90Nc 164, ss 1°1908,:c1562; Revi.s) 1571; @.S.;s. 1695; 1939, c. 228, s. 1; 1963, 
Gart65.s-"1.) 


CASE NOTES 


Constitutionality of Former Law. — The 
provisions of former G.S. 56-1 to 56-10, empow- 
ering electric power or lighting companies, etc., 
to condemn lands for the erection of poles, 
establishment of offices, and other appropriate 
purposes, were constitutional and _ valid. 
Wissler v. Yadkin River Power Co., 158 N.C. 
465, 74 S.E. 460 (1912). 

No Rights over Private Land Under 
Former Law. — Former G.S. 56-1 applied to 
constructing lines along the highway and not to 
constructing the lines over private land. Wade 
yv. Carolina Tel. & Tel. Co., 147 N.C. 219, 60 S.E. 
957 (1908). 

Upon What Telegraph Companies 
Rights Conferred. — The right to construct 
and operate telegraph lines along any railroad 
or other public highway in the State, and to 
obtain the right-of-way therefor by a condem- 
natory proceeding, was expressly conferred 
upon any telegraph company incorporated by 
this or by any other state. North Carolina & R. 
& D.R.R. v. Carolina Cent. Ry., 83 N.C. 489 
(1880); Yadkin River Power Co. v. Wissler, 160 
N.C. 269, 76 S.E. 267 (1912). 

Telegraph Line as Additional Burden on 
Land. — A telegraph line along a railroad and 
on the right-of-way of the railroad is an addi- 
tional burden upon the land, for which the 


landowner is entitled to just compensation. 
Phillips v. Postal Tel. Cable Co., 130 N.C. 513, 
41 S.E. 1022 (1902); Hodges v. Western Union 
Mele Cotls3ON Cy 225945" Si a72, C903); 
Query v. Postal Tel. Cable Co., 178 N.C. 639, 
TOG SE S90 OTS): 

As to electric light wires placed along 
the street being an additional burden on 
the land, see Brown v. Electric Co., 138 N.C. 
20,0 ©. Hi 62 C905): 

The construction of a street passenger 
railway does not impose any additional 
servitude upon the property fronting on the 
street so occupied. Hester v. Traction Co., 138 
IN G.228850)5 TEL 1905): 

Maintenance of a utility pole along a 
public highway does not constitute an act 
of negligence unless the pole constitutes a 
hazard to motorists using the portion of the 
highway designated and intended for vehicular 
travel in a proper manner. Shapiro v. Toyota 
Motor Co., 38 N.C. App. 658, 248 S.K.2d 868 
(1978): 

Maintenance of a telephone pole 12 1/2 
inches beyond the elevated curbing of a 
road did not constitute an act of negli- 
gence in a personal injury action in which a car 
failed to negotiate a curve and crashed into the 
pole. Shapiro v. Toyota Motor Co., 38 N.C. App. 
658, 248 S.E.2d 868 (1978). 


§ 62-181. Electric and hydroelectric power companies 
may appropriate highways; conditions. 


Every electric power or hydroelectric power corporation, person, firm or 
copartnership which may exercise the right of eminent domain under the 
Chapter Eminent Domain, where in the development of electric or hydroelec- 
tric power it shall become necessary to use or occupy any public highway, or 
any part of the same, after obtaining the consent of the public road authorities 
having supervision of such public highway, shall have power to appropriate 
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said public highway for the development of electric or hydroelectric power: 
Provided, that said electric power or hydroelectric power corporation shall 
construct an equally good public highway, by a route to be selected by and 
subject to the approval and satisfaction of the public road authorities having 
supervision of such public highway: Provided further, that said company shall 
pay all damages to be assessed as provided by law, by the damming of water, 
the discontinuance of the road, and for the laying out of said new road. (1911, 
G2 gll4 CBs ss G0G SOR 9 sc. 223) ce e196 5s cull Garena 


Cross References. — As to what corpora- 
tions, etc., may exercise the right of eminent 
domain, see G.S. 40A-3. 


CASE NOTES 


Change in Section of Highway. — Where 
a hydroelectric power company appropriated a 
section of a public highway and built another 
section in heu thereof, the provision of the 
statute that the company pay all damages 


plaintiff to recover damages for the slight 
change in the road causing inconvenience to 
him in hauling wood, etc., to and from his 
market town. Crowell v. Tallassee Power Co., 
200 N.C, 208, 156.5.H.493 (11931): 


assessed as provided by law did not entitle the 


§ 62-182. Acquisition of right-of-way by contract. 


Such telegraph, telephone, or electric power or lighting company has power 
to contract with any person or corporation, the owner of any lands or of any 
franchise or easement therein, over which its lines are proposed to be erected, 
for the right-of-way for planting, repairing and preservation of its poles or 
other property, and for the erection and occupation of offices at suitable 
distances for the public accommodation. This section shall not be construed as 
requiring electric power or lighting companies to erect offices for public 
accommodation. (1874-5, c. 203, s. 3; Code, s. 2008; 1899, c. 64; 1903;\ces6Zeisse 
D2 Reve s) lom24 Cros IO9 W963 C1165 6.1) 


Cross References. — As to recording deeds 
of easement, see G.S. 47-27. 


CASE NOTES 


Nonowner Cannot Grant Easement. — How Easement Acquired. — A telegraph 


Railroad company which is not the owner of the 
soil cannot grant an easement to a telegraph 
company. Hodges v. Western Union Tel. Co., 133 
N.C. 225, 45 S.E. 572 (1903). See also, Narron v. 
Wilmington & W.R.R., 122 N.C. 856, 29 S.R. 
356 (1898). 


company can acquire an easement in lands for 
construction and maintenance of its lines by 
grant, or pursuant to statute, or by adverse and 
continuous use for the period of 20 years. Teeter 
v. Postal Tel. Cable Co., 172 N.C. 783, 90 S.E. 
941 (1916). 


§ 62-182.1. Access to dedicated public right-of-way. 


When any map or plat of a subdivision, recorded as provided in G.S. 47-30 
and G.S. 136-102.6, reflects the dedication of a public street or other public 
right-of-way, the dedicated public street or public right-of-way shall, upon 
recordation of the map or plat, become immediately available for use by any 
public utility or cable television system to install, maintain, and operate lines, 
cables, or facilities for the provision of service to the public. No public utility or 
cable television system shall place or erect any line, cable, or facility in, over, 
or upon a street or right-of-way in a subdivision that is intended to become a 
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public street or public right-of-way, until a map or plat of the subdivision has 
been recorded as provided in G.S. 47-30 and G.S. 136-102.6, and except in 
accordance with procedures established by the Department of Transportation, 
Division of Highways, for accommodating utilities or cable television systems 
on highway rights-of-way. Upon recordation of a map or plat of a subdivision as 
provided in G.S. 47-30 and G.S. 136-102.6, no liability shall attach to the 
developer of the property as a result of any activity of a public utility or cable 
television system occurring in the dedicated public street or public right-of- 
way. Nothing in this section shall relieve the developer of the property of 
responsibilities under G.S. 136-102.6. (2005-286, s. 1.) 


Editor’s Note. — Session Laws 2005-286, s. 
2, made this section effective August 22, 2005, 


with respect to maps and plats recorded after 
that date. 


§ 62-183. Grant of eminent domain. 


Such telegraph, telephone, electric power or lighting company shall be 
entitled, upon making just compensation therefor, to the right-of-way over the 
lands, privileges and easements of other persons and corporations, including 
rights-of-way for the construction, maintenance, and operation of pipelines for 
transporting fuel to their power plants; and to the right to erect poles and 
towers, to establish offices, and to take such lands as may be necessary for the 
establishment of their reservoirs, ponds, dams, works, railroads, or sidetracks, 
or powerhouses, with the right to divert the water from such ponds or 
reservoirs, and conduct the same by flume, ditch, conduit, waterway or 
pipeline, or in any other manner, to the point of use for the generation of power 
at its said powerhouses, returning said water to its proper channel after being 
go used. (1874-5, c. 203, s. 4; Code, s. 2009; 1899, c. 64; 1908, c. 562; Rev., s. 
ioe eoOrec 14: Cp. s. 1698; 1921). c. 115;11923%: 160; 1925, ce P75; 1957 c: 
HO2G- 1963. c, 1160,'s. 1, 1981, c. 919, s. 2.) 


Cross References. — As to the right of 
eminent domain in general, see Chapter 40A. 
Legal Periodicals. — For article on reme- 


CASE 


Power of Eminent Domain Granted for 
Public Benefit. — The power of eminent do- 
main is conferred upon corporations affected 
with public use, not so much for the benefit of 
the corporations themselves, but for the use 
and benefit of the people at large. Wissler v. 
Yadkin River Power Co., 158 N.C. 465, 74 S.E. 
460 (1912). 

Limitation of Right of Eminent Domain. 
— The statute limits the right of eminent 
domain, and any special power claimed by 
charter must clearly appear. Yadkin River 
Power Co. v. Whitney Co., 150 N.C. 31, 63 S.E. 
188 (1908), appeal dismissed, 214 U.S. 503, 29 
S. Ct. 702, 53 L. Ed. 1061 (1909). See also Blue 
Ridge Interurban Ry. v. Hendersonville Light & 
Power Co., 169 N.C. 471, 86 S.E. 296 (1915), on 
rehearing, 171 N.C. 314, 88 S.E. 245 (1916). 

Extent of Rights Usually Determined by 
Companies. — The extent of the rights to be 
acquired is primarily and very largely referred 


dies for trespass to land in North Carolina, see 
47 N.C.L. Rev. 334 (1969). 


NOTES 


to the companies or grantees of the power, and 
only becomes an issuable question, usually de- 
terminable by the court, on allegation of facts 
tending to show bad faith on the part of the 
companies, or an oppressive or manifest abuse 
of their discretion. Yadkin River Power Co., v. 
Wissler, 160 N.C. 269, 76 S.E. 267 (1912). See 
also Carolina Cent. Ry. v. Love, 81 N.C. 434 
(1879). 

The right of eminent domain is not nec- 
essarily exhausted by a single exercise of 
the power, but, within the limits established by 
the general law or special charter, a subsequent 
or further exercise of the power may be permis- 
sible. Thomason v. Railroad, 142 N.C. 318, 55 
S.E. 205 (1906); Yadkin River Power Co. v. 
Wissler, 160 N.C. 269, 76 S.E. 267 (1912). 

Compensation Essential. — Private prop- 
erty may not be taken for public use, directly or 
indirectly, without just compensation. Phillips 
vy. Postal Tel. Cable Co., 130 N.C. 513, 41 S.E. 
1022 (1902). 
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Conflicting Claims. — Where the claims of 
two companies conflict, the prior right belongs 
to that company which first defines and marks 
its route. Carolina-Tennessee Power Co. v. 
Hiawassee River Power Co., 171 N.C. 248, 88 
S.E. 349 (1916). 

Effect of Subsequent Charter. — Where a 
legislative charter has been granted since a 
statute was passed, the powers given in the 
charter are not subject to the restriction of the 
statute. Carolina-Tennessee Power Co. vy. 
Hiawassee River Power Co., 171 N.C. 248, 88 
S.E. 349 (1916). 

Burden of Proof of Excepted Status on 
Defendant. — Where a quasi-public corpora- 
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tion brings action for condemnation, and the 
defendant resists upon the ground that the 
lands or power sought to be taken are protected 
by the statute, the burden of proof is upon the 
defendant to bring the lands or water power 
within the provision of the statute excepting 
them. Blue Ridge Interurban Ry. v. Henderson- 
ville Light & Power Co., 171 N.C. 314, 88 S.E. 
245 (1916), aff'd, 243 U.S. 563, 37S. Ct. 440, 61 
L. Ed. 900 (1917). 

As to effect of federal statute, see Phillips 
v. Postal Tel. Cable Co., 130 N.C. 513, 41 S.E. 
1022 (1902). 

Applied in Carolina Power & Light Co. v. 
Bowman, 229 N.C. 682, 51 S.E.2d 191 (1949). 


§ 62-184. Dwelling house of owner, etc., may be taken 
under certain cases. 


The dwelling house, yard, kitchen, garden or burial ground of the owner may 
be taken under G.S. 62-183 when the company alleges, and upon the proceed- 
ings to condemn makes it appear to the satisfaction of the court, that it owns 
or otherwise controls not less than seventy-five percent (75%) of the fall of the 
river or stream on which it proposes to erect its works, from the location of its 
proposed dam to the head of its pond or reservoir; or when the Commission, 
upon the petition filed by the company, shall, after due inquiry, so authorize. 
Nothing in this section repeals any part or feature of any private charter, but 
any firm or corporation acting under a private charter may operate under or 
adopt any feature of this section. (1907, c. 74; 1917, c. 108; C.S., s. 169931933) 
c) 13 43issai/,.8> 1963) call65.se 1.) 


§ 62-185. Exercise of right of eminent domain; parties’ 
interests only taken; no survey required. 


When such telegraph, telephone, electric power or lighting company fails on 
application therefor to secure by contract or agreement such right-of-way for 
the purposes aforesaid over the lands, privilege or easement of another person 
or corporation; it may condemn the said interest through the procedures of the 
Chapter entitled Eminent Domain. 

Only the interest of such parties as are brought before the court shall be 
condemned in any such proceedings, and if the right-of-way of a railroad or 
railway company sought to be condemned extends into or through more 
counties than one, the whole right and controversy may be heard and 
determined in one county into or through which such right-of-way extends. 

It is not necessary for the petitioner to make any survey of or over the 
right-of-way, nor to file any map or survey thereof, nor to file any certificate of 
the location of its line by its board of directors. (1874-5, c. 203, s. 5; Code, s. 
2010; 1899 '(¢:64 Ss; 2519037 c, 562: Rev, ici 14> CxGnce: L700 @19632c.ell6s; 
Broiled. Gul eaa ss) 


Cross References. — As to eminent do- 
main, see Chapter 40A. 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former statutory provisions, and 


were decided prior to the 1981 amendment 
which substituted reference to the Eminent Do- 
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main Chapter for specific procedural provisions. 

“Right-of-way” is not used as synony- 
mous with “easement,” but, as applied to 
railroads, includes the strip of land over 
which the track is laid through the country, and 
which is used in connection therewith, whether 
the railroad company owns only an easement 
therein or the title in fee. Postal Tel. Cable Co. 
v. Southern Ry., 90 F. 30 (W.D.N.C. 1898), 
appeal dismissed, 93 F. 393 (4th Cir. 1899). 

Condemnation Not Confined to Right-of- 
Way. — The power of condemnation is not 
confined to a right-of-way, delimited by surface 
boundaries, but may be extended to cutting of 
trees or removing obstructions outside of these 
boundaries, when required for reasonable pres- 
ervation and protection of lines and other prop- 
erty. Yadkin River Power Co. v. Wissler, 160 
N.C. 269, 76 S.E. 267 (1912). 

No Entry Until Damage Paid. — A tele- 
graph company seeking to condemn a right-of- 
way for its line cannot be authorized to enter 
into possession and construct its line until 
damages have been assessed and paid into 
court. Postal Tel. Cable Co. v. Southern Ry., 89 
F. 190 (W.D.N.C. 1898). 

Permanent damages may be awarded a 
landowner who was injured by telegraph 
poles placed on his land. The company then 
acquires an easement. Phillips v. Postal Tel. 
Cable Co., 180 N.C. 518, 41 S.E. 1022 (1902); 
Lambreth v. Southern Power Co., 152 N.C. 371, 
67 S.E. 921 (1910). 

A purchaser of land subsequent to the 
taking and erection thereon of a telegraph 
line may recover permanent damages for 
the easement taken, and the telegraph com- 
pany thereby acquires the easement and right 
to maintain its line thereon. Phillips v. Postal 
Tel. Cable Co.; 130 N.C. 518, 41 S.E. 1022 
(1902). 

Limitation of City’s Authority. — Author- 
ity granted by a city to defendant electric com- 
pany to remove a shade tree in front of plain- 
tiff’s home in order to put up its poles and wires 
did not justify the act of defendant in removing 
the tree; the city had no power to deprive 
plaintiff of his own property for such purpose 
without compensation. Brown v. Electric Co., 
138eN.G. 055,01 5... 62 (1905). 

Who May File Petition. — The telegraph, 
etc., company alone has the right to file the 
petition in condemnation proceedings. The 
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landowner is not given such right. Phillips v. 
PostaleTel}-Gable Gaon 130 NiG.hid,4i 5. E. 


1022 (1902). 
Petition Need Not State Railroad Com- 
pany’s Tenure. — It is not necessary that a 


petition asking for the condemnation of a right- 
of-way over the right-of-way of a railroad 
should state by what tenure the railroad com- 
pany holds. Postal Tel. Cable Co. v. Southern 
Ry., 89 F. 190 (W.D.N.C. 1898). 

Proceeding Does Not Affect Landowner 
Not Made a Party. — Condemnation proceed- 
ing by a telegraph company against a railroad 
company to condemn the right-of-way, to which 
the landowner is not a party, gives no rights 
against the landowner, but gives rights only 
against the parties before the court. Phillips v. 
Postal Tel. Cable Co., 130 N.C. 513, 41 S.E. 
1022 (1902). 

Jury Trial. — While ordinarily a jury trial is 
not required in condemnation proceedings, ex- 
cept as to the assessment of damages, the 
general rule does not apply where the pleadings 
put at issue the question of whether the char- 
acter of the lands is such as to be embraced 
within the right conferred, or within an excep- 
tion to that right under the terms of a statute. 
Blue Ridge Interurban R.R. v. Oates, 164 N.C. 
167, 80 S.E. 398 (1913). 

Judgment Necessary to Give Vested 
Right Under Prior Act. — In order to acquire 
a vested right under a statute to condemn lands 
which was subsequently repealed, it was nec- 
essary to show a finality by judgment in the 
proceedings before the later act became effec- 
tive; and where it appeared that the summons 
was served in time, but that the prosecution 
bond, made a prerequisite by G.S. 1-109, was 
not, no vested right in the former statute could 
be acquired by further prosecution of the con- 
demnation proceedings. Blue Ridge Interurban 
R.R. v. Oates, 164 N.C. 167, 80 S.E. 398 (1913). 

Federal statute authorizing telegraph 
companies to construct their lines over 
and along any military or post roads of the 
United States does not give such companies 
the right to build their lines over the right-of- 
way of a railroad or other private property 
without the consent of the owner, or the con- 
demnation of the right-of-way over such prop- 
erty in accordance with the laws of the state 
where situated. Postal Tel. Cable Co. v. South- 
ern Ry., 89 F. 190 (W.D.N.C. 1898). 


§ 62-186: Repealed by Session Laws 1981, c. 919, s. 4. 


§ 62-187. Proceedings as under eminent domain. 


The proceedings for the condemnation of lands, or any easement or interest 
therein, for the use of telegraph, telephone, electric power or lighting compa- 
nies, the appraisal of the lands, or interest therein, the duty of the commis- 
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sioners of appraisal, the right of either party to file exceptions, the report of 
commissioners, the mode and manner of appeal, the power and authority of the 
court or judge, the final judgment and the manner of its entry and enforce- 
ment, and the rights of the company pending the appeal, shall be as prescribed 
in Chapter 40A, the Chapter entitled Eminent Domain. (Code, s. 2012; 1899, c. 
64; 1903, c. 562; Rev., s. 1576; C.S., 5. 1702: 1963, c. 1165, 5.1: 1981.¢. 919 
5.) 


CASE NOTES 


This section refers to proceedings sub- Co., 1380 N.C. 513, 41 S.E. 1022 (1902). 
sequent to the filing of the petition and the Applied in Carolina Power & Light Co. v. 
service of the required notices. In other words, Briggs, 268 N.C. 158, 150 S.E.2d 16 (1966); 
it refers to the proceedings after the parties are Duke Power Co. v. Parker, 18 N.C. App. 242, 
all before the court. Phillips v. Postal Tel. Cable 196 S.E.2d 553 (1973). 


§ 62-188: Repealed by Session Laws 1981, c. 919, s. 6. 


§ 62-189. Powers granted corporations under Chapter ex- 
ercisable by persons, firms or copartnerships. 


All the rights, powers and obligations given, extended to, or that may be 
exercised by any corporation or incorporated company under this Chapter 
shall be extended to and likewise be exercised and are hereby granted unto all 
persons, firms or copartnerships engaged in or authorized by law to engage in 
the business herein described. Such persons, firms, copartnerships and corpo- 
rations engaging in such business shall be subject to the provisions and 
requirements of the public laws which are applicable to others engaged in the 
same kind of business. (1939, c. 228, s. 3; 1963, c. 1165, s. 1.) 


§ 62-190. Right of eminent domain conferred upon pipe- 
line companies; other rights. 


(a) Any pipeline company transporting or conveying natural gas, gasoline, 
crude oil, coal in suspension, or other fluid substances by pipeline for the public 
for compensation, and incorporated under the laws of the State, or foreign 
corporations domesticated under the laws of North Carolina, may exercise the 
right of eminent domain under the provisions of the Chapter, Eminent 
Domain, and for the purpose of constructing and maintaining its pipelines and 
other works shall have all the rights and powers given other corporations by 
this Chapter and acts amendatory thereof. Nothing herein shall prohibit any 
such pipeline company granted the right of eminent domain under the laws of 
this State from extending its pipelines from within this State into another 
state for the purpose of transporting natural gas or coal in suspension into this 
State, nor to prohibit any such pipeline company from conveying or transport- 
ing natural gas, gasoline, crude oil, coal in suspension, or other fluid sub- 
stances from within this State into another state. All such pipeline companies 
shall be deemed public utilities and shall be subject to regulation under the 
provisions of this Chapter. 

(b) Liquid pipeline right-of-way must be selected to avoid, as far as practi- 
cable, areas containing private dwellings, industrial buildings, and places of 
assembly. 

No liquid pipeline may be located within 50 feet of any private dwelling, or 
any industrial building or place of public assembly in which persons work, 
congregate, or assemble, unless it is provided with at least 12 inches of cover 
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in addition to that prescribed in Part 195, Title 49, Code of Federal Regula- 
tions. 

Any liquid pipeline installed underground must have at least 12 inches of 
clearance between the outside of the pipe and the extremity of any other 
underground structure, except that for drainage tile the minimum clearance 
may be less than 12 inches but not less than two inches. However, where 12 
inches of clearance is impracticable, the clearance may be reduced if adequate 
provisions are made for corrosion control. (1937, c. 280; 1951, c. 1002, s. 3; 


Poise, 1045,s. 2; 1963, c. 1165, s. 1; 1985, ¢. 696, s. 1; 1998-128, s. 8.) 


Cross References. — As to definition of 
“public utility” including pipeline company, see 
G.S. 62-3(23)a.5. As to eminent domain in gen- 
eral, see Chapter 40A. 


Legal Periodicals. — For article urging 
revision and recodification of North Carolina’s 
eminent domain laws, see 45 N.C.L. Rev. 587 
(1967). 


CASE NOTES 


For case reviewing the history of this 
section, see Colonial Pipeline Co. v. Neill, 296 
N.C. 508, 251 S.E.2d 457 (1979). 

The history of this indicates a legislative 
intent to broaden the scope of the act and 
to encompass interstate as well as local pipe- 
line companies. Colonial Pipeline Co. v. Neill, 
296 N.Gao03, 201 5,1.2d 457 (1979). 

This section clearly confers the right of 
eminent domain upon interstate pipeline 
companies incorporated or domesticated un- 
der the laws of North Carolina, regardless of 
whether their pipelines originate in North 
Carolina. Colonial Pipeline Co. v. Neill, 296 
NeC 0503) 25105 h.2d-457 (1979). 

Transport of Natural Gas Is a Public 
Purpose. — Property taken for the transport 
of natural gas between states and for its distri- 
bution within this state is a public purpose. 
Transcontinental Gas Pipe Line Corp. v. Calco 
Emterer, al32) N.G.-App. 237, 511 S.E.2d-671 
(1899): 

Effect of Former G.S. 40-2. — The legisla- 
ture did not intend pipeline companies to be 
limited by former G.S. 40-2. Colonial Pipeline 


Cor vo Nell “296 N22" 503) 2515: 2d 457 
(1979). 

The language “pipelines originating in North 
Carolina” in former G.S. 40-2 does not impose a 
limitation on this section. Colonial Pipeline Co. 
vy. Neill296 N.C: 503, 251 S E2457 (1979). 

Measure of Damages. — The measures of 
damages to which landowners were entitled for 
taking of an easement by a gas company was 
the difference in the fair market value of the 
land immediately before the taking as com- 
pared to the fair market value of the land 
immediately after the taking. Public Serv. Co. v. 
Kiser, 9 N.C. App. 202, 175 S.E.2d 686 (1970). 

Consideration of Precluded Future Uses 
in Determining Market Value. — In deter- 
mining market value where a gas company has 
taken land for a pipeline, consideration of fu- 
ture uses to which the property is adapted and 
which are precluded by the taking should be 
limited to those uses which are so reasonably 
probable as to have an effect on the present 
market value of the land, and purely imagina- 
tive or speculative value should not be consid- 
ered. Public Serv. Co. v. Kiser, 9 N.C. App. 202, 
175 S.E.2d 686 (1970). 


§ 62-191. Flume companies exercising right of eminent 
domain become common Carriers. 


All flume companies availing themselves of the right of eminent domain 
under the provisions of the Chapter Eminent Domain shall become common 
carriers of freight, for the purpose for which they are adapted, and shall be 
under the direction, control and supervision of the Commission in the same 
manner and for the same purposes as is by law provided for other common 
ParrierTe Onirelont, (LOU iu. OU, S41 es cou! foo, Cale. so, LO4T Cay; 
pat 2 9G63,.c. L165, Ss. 1.) 


Local Modification. — Duplin: 1911, c. 214. 
Cross References. — As to eminent domain 
in general, see Chapter 40A. 
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§ 62-192: Repealed by Session Laws 1998-128, s. 13, effective September 4, 
1998. 


§§ 62-193 through 62-199: Reserved for future codification purposes. 


ARTICLE 10. 


Transportation in General. 


§ 62-200. Duty to transport household goods within a rea- 
sonable time. 


(a) It shall be unlawful for any common carrier of household goods doing 
business in this State to omit or neglect to transport within a reasonable time 
any goods, merchandise or other articles of value received by it for shipment 
and billed to or from any place in this State, unless otherwise agreed upon 
between the carrier and the shipper, or unless the same be burned, stolen or 
otherwise destroyed, or unless otherwise provided by the Commission. 

(b) Any common carrier violating any of the provisions of this section shall 
forfeit to the party aggrieved the sum of ten dollars ($10.00) for the first day 
and one dollar ($1.00) for each succeeding day of such unlawful detention or 
neglect, but the forfeiture shall not be collected for a period exceeding 30 days. 

(c) In reckoning what is a reasonable time for such transportation, it shall 
be considered that such common carrier has transported household goods 
within a reasonable time if it has done so in the ordinary time required for 
transporting such articles by similar carriers between the receiving and 
shipping stations. The Commission is authorized to establish reasonable times 
for transportation by the various modes of carriage which shall be held to be 
prima facie reasonable, and a failure to transport within such times shall be 
held prima facie unreasonable. This section shall be construed to refer not only 
to delay in starting the household goods from the station where they are 
received, but to require the delivery at their destination within the time 
specified: Provided, that if such delay shall be due to causes which could not in 
the exercise of ordinary care have been foreseen or which were unavoidable, 
then upon the establishment of these facts to the satisfaction of the court 
trying the cause, the defendant common carrier shall be relieved from any 
penalty for delay in the transportation of household goods, but it shall not be 
relieved from the costs of such action. In all actions to recover penalties against 
a common carrier under this section, the burden of proof shall be upon such 
carrier to show where the delay, if any, occurred. The penalties provided in this 
section shall be in addition to the damages recoverable for failure to transport 
within a reasonable time. 

(d) This section shall not apply to motor carriers of passengers. (Code, s. 
1964; 1899, c. 164, s. 2, subsecs. 2, 7; 1903, c. 444; c. 590, s. 3; c. 693; 1905, c. 
040; Rev., ss. 109426311, 263271907, cov 217461; C\Setsssl 05303 nia eae 
1933, c, 134, 8; 8; 1941, ©. 97; 1963; ce: 1116555. 11995 4e,523) si 1151 99SRem 
Sess., 1996), c. 742, s. 33; 1998-128, s. 9.) 


Cross References. — As to venue of actions 
against railroads, see G.S. 1-81. 
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CASE NOTES 


As to constitutionality of former section, 
see Grocery Co. v. Railroad Co., 136 N.C. 396, 
48 S.E. 801 (1904); Rollins v. Seaboard Air Line 
Ry., 146 N.C. 153, 59 S.E. 671 (1907); Davis v. 
Southern Ry., 147 N.C. 68, 60 S.E. 722 (1908); 
Owens v. Hines, 178 N.C. 325, 100 S.E. 617 
(1919), rev’d on other grounds, 256 U.S. 565, 41 
wevtrogt Oo lL. 1d, 10938 (1921): 

Penalty Not Applicable to Interstate 
Shipments. — A penalty may not be recovered 
of the carrier of an interstate shipment for 
negligent delay in transportation under this 
section. Bivens Bros. v. Atlantic C.L.R.R., 176 
N.C. 414, 97 S.E. 215 (1918). See also Hickory 
Marble & Granite Co. v. Southern Ry., 147 N.C. 
53, 60 S.E. 719 (1908). 

A penalty cannot be recovered for the failure 
of a railroad company to transport freight 
within a reasonable time when the initial and 
terminal points are within the State, but the 
shipment necessarily passes into another state 
in transit. Such is interstate commerce and 
cannot be interfered with by the State. Shelby 
Ice & Fuel Co. v. Southern Ry., 147 N.C. 66, 60 
S.E. 721 (1908). 

For review of the history of legislative 
penalties for refusal of railroads to trans- 
port freight, see Grocery Co. v. Railroad Co., 
136 N.C. 396, 48 S.E. 801 (1904). 

As to strict construction of former sec- 
tion, see Alexander v. Atlantic C.L.R.R., 144 
N.C. 93, 56 S.E. 697 (1907). 

Former section did not supersede or 
alter carrier’s duty at common law, but 
merely enforced an admitted duty and 
superadded a penalty. Meredith v. Railroad Co., 
137 N.C. 478, 50 S.E. 1 (1905). 

“Ordinary Time” a Jury Question. — The 
question of “ordinary time” for the transporta- 
tion of freight by the carrier, in a suit for a 
penalty for failure to transport, is a question of 
fact for the jury. Shelby Ice & Fuel Co. v. 
Southern Ry., 147 N.C. 66, 60 S.E. 721 (1908); 
Wall-Huske Co. v. Southern Ry., 147 N.C. 407, 
61 S.E. 277 (1908). 

In an action for the recovery of a penalty, it 
was for the jury to find what was “ordinary” 
time, under the surrounding circumstances, 
and whether the defendant transported freight 
within such time, as well as the amount of 
recovery. It is error for the trial court to instruct 
the jury that if they believe the evidence they 
should answer the issue in a certain way orina 
sum certain. Davis v. Southern Ry., 147 N.C. 68, 
60 S.E. 722 (1908). 

No “hard and fast” rule is fixed in defin- 
ing reasonable time. Jenkins v. Southern Ry., 
146 N.C. 178, 59 S.E. 663 (1907). 

Burden of Proof Where Time Prima Fa- 
cie Reasonable. — When the evidence dis- 


closes that the time taken by the railroad 
company for transporting goods, etc., was 
prima facie reasonable as fixed by the statute, 
the question of reasonable time is one for the 
jury to measure by the statutory standard, the 
burden of proof being upon the plaintiff. Alex- 
ander v. Atlantic C.L.R.R., 144 N.C. 93, 56 S.E. 
GITAGLIOT): 

How Unreasonableness of Time May Be 
Shown. — In an action to recover the penalty, 
the burden of proof is on the plaintiff to show 
that the carrier failed to transport and deliver 
the goods within a reasonable time, which is 
defined to be the “ordinary time” required to 
transport and deliver. This may be shown by 
proving the distance over which the goods are 
to be transported and the time consumed 
therein. From this evidence the jury may, as a 
matter of common knowledge and observation, 
draw the conclusion whether, in view of the 
usual speed of freight trains, the time con- 
sumed, the distance, and other conditions, the 
carrier has failed to transport and deliver 
within a reasonable time. Jenkins v. Southern 
Ry., 146 N.C. 178, 59 S.E. 663 (1907). 

Over 21 Days to Transport Articles 58 
Miles. — Where it was admitted that certain 
articles were received by defendant to be trans- 
ported and delivered to plaintiff, the place of 
shipment and destination both being in the 
State, 58 miles apart, with but one intermedi- 
ate point between them, and that the articles 
were not delivered to plaintiff within 21 days, 
the delay was unreasonable. Watson v. Atlantic 
Cyl, Read 45 N.C. 236959) 5.155, (1907)): 

Twelve Days to Transport Shipment 25 
Miles. — When there was evidence that it took 
12 days to transport a certain shipment from 
one station to another only 25 miles away, on 
the same railroad, the jury would be permitted, 
from their common observation and experience, 
to consider and determine the question of ordi- 
nary time between the two points, and, in the 
absence of explanation by defendant, fix the 
amount of wrongful delay. Rollins v. Seaboard 
Air Line Ry., 146 N.C. 153, 59 S.E. 671 (1907). 

For cases construing former provision 
making delay of two days at initial point 
and 48 hours at one intermediate point for 
each 100 miles prima facie reasonable, see 
Meredith v. Railroad Co., 137 N.C. 478, 50 S.E. 
1 (1905); Davis & Hooks v. Atlantic C.L.R.R., 
145 N.C. 207,.59"5.E. 53.(1907); Watsony, 
AtlantiexC. L,R.Re, 146 N(©.. 236; 59 ©. EL 55 
(1907); Jenkins v. Southern Ry., 146 N.C. 178, 
59 S.E. 663 (1907); Wall-Huske Co. v. Southern 
Ry. 147 N.C. 407, 61) S:E. 277 (1908); Blue 
Ridge Collection Agency v. Southern Ry., 147 
N;G. 593, 61. S;E; 462. (1908); Talley. & 
Baughman, Inc. v. Atlantic C.L.R.R., 198 N.C. 
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492, 152 S.E. 390 (1930). 

Negligent Default in Delivery to Con- 
signee. — Former similar section extended the 
penalty to cases of negligent default in the 
carrier’s making delivery of the freight to the 
consignee. Mitchell v. Atlantic C.L.R.R., 183 
N.C. 162, 110 S.E. 859 (1922), decided prior to 
1907 amendment including such delays, see 
Alexander v. Atlantic C.L.R.R., 144 N.C. 93, 56 
5.6. 697 (1907). 

When Transportation Ceases. — Trans- 
portation ceases when the duty of the carrier as 
a warehouseman commences, and in respect to 
freight transported in carload lots, when the 
car reaches its destination and is placed for 
unloading. What particular parts of the carri- 
er’s tracks and freight yards may be used for 
such purposes must of necessity be left to its 
discretion, but the car must be reasonably 
accessible and placed for delivery before trans- 
portation is fully ended. Brooks Mfg. Co. v. 
Southern Ry., 152 N.C. 665, 68 S.E. 243 (1910). 

Former section did not apply to a delivery on 
the private tracks of a consignee, but to avoid 
the penalty it was required of the carrier to 
place for delivery a carload shipment on its 
track at destination at a place reasonably ac- 
cessible. Brooks Mfg. Co. v. Southern Ry., 152 
N.C. 665, 68 S.E. 243 (1910). 

Transportation does not cease when a carload 
is placed by the carrier within the yard limits of 
the point of destination. Wall-Huske Co. v. 
Southern Ry., 147 N.C. 407, 61 S.E. 277 (1908). 

Duty to Notify Consignee. — Where a 
shipment of goods is delivered to a railroad 
company for transportation, the title vests in 
the consignee, with the duty resting upon the 
carrier on the arrival of the goods at destination 
to notify the consignee and make delivery. This 
principle applied to a side-station when notifi- 
cation of arrival should have been given from a 
nearby station, and the inquiring consignee 
was there misinformed as to the arrival, and 
the car in the meanwhile was broken into and 
the shipment stolen. Acme Mfg. Co. v. Tucker, 
183 N. C7 3036 1195S: 62525) (1922). 

When Goods Travel over Several Lines. 
— When the initial carrier delivers goods to its 
connecting carrier for further transportation to 
their destination, and an unreasonable delay 
occurs, without evidence as to which carrier 
was responsible for the delay, the defendant, 
the initial carrier, is liable for the entire delay, 
the burden of proof being upon it as the party 
having the evidence peculiarly within its own 
knowledge or possession. Watson v. Atlantic 
C:L.R.R., 145 N.C. 236, 59'S.E:.55. (1907). 

Where an intrastate shipment of goods is 
transported over connecting lines to its desti- 
nation, it is proper for the trial court to make 
both roads parties to an action to recover the 
penalty for the failure to transport safely and 
within a reasonable time, the burden being 
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upon each defendant to show that it had not 
failed in its duty. Sellars Hosiery Mills v. South- 
ern, Ry.,.174.N,C: 449, 93..8.s,952.(191 7), 

Who Is “Party Aggrieved”. — The plaintiff 
is entitled to recover the penalty as the “party 
aggrieved,” for defendant’s wrongfully failing to 
transport freight within a reasonable time, 
where the facts show that, from the attendant 
circumstances or terms of the agreement, he is 
the one whose legal right is denied and who is 
alone interested in having the transportation 
properly made. Cardwell v. Southern Ry., 146 
NOx 218-59) SiH 673.0190 7): 

When the consignor ships goods to be 
sold for his own benefit, he is the “party 
aggrieved,” and the proper party plaintiff. 
Robertson v. Atlantic C.L.R.R., 148 N.C. 328, 62 
S.E. 413 (1908). 

The plaintiff could maintain his action 
against the defendant railroad company for 
wrongful failure to transport certain goods re- 
ceived by the latter, and bill of lading issued by 
it to plaintiff, when it appeared that plaintiff 
shipped the goods to be sold for his benefit by 
the consignee, and that the plaintiff was the 
one who alone acquired the right to demand the 
service to be rendered by the defendant, and 
was the party aggrieved. Rollins v. Seaboard 
Air Line Ry., 146 N.C. 153, 59 S.E. 671 (1907). 

Consignor as Party Aggrieved Where 
Goods Not to Be Paid for Until Delivery. — 
When the consignor had agreed with the con- 
signee that the latter was only required to pay 
for the intrastate shipment when it reached its 
destination, the consignor could maintain his 
action for delay in transit, as the party ag- 
grieved. Davis v. Southern Ry., 147 N.C. 68, 60 
S.E. 722 (1908). 

Vendor as Aggrieved Party. — When by 
the contract or agreement between a vendor 
and vendee of goods, the goods were to be 
“received, inspected and weighed” by the 
vendee before any part of the purchase price 
was payable, the title did not vest in the 
vendee, and the vendor was the “party ag- 
grieved.” Elliott v. Southern Ry., 155 N.C. 235, 
Cine eS oo LO. 

Defendant’s Knowledge of Who Is Ag- 
grieved Party Immaterial. — When it is 
shown that the plaintiff is the “party ag- 
grieved,” it is of no importance and bears in no 
way on the justice of plaintiff's demand or of 
defendant’s obligation, whether defendant 
knew who was the party aggrieved, either at 
the inception of the matter or at any other time. 
Rollins v. Seaboard Air Line Ry., 146 N.C. 153, 
59 S.E. 671 (1907). 

The real “party aggrieved” is entitled to re- 
cover the penalty, irrespective of the question of 
knowledge of or notice to the defendant. 
Cardwell v. Southern Ry., 146 N.C. 218, 59 S.E. 
673 (1907). 

Action Not Brought “on Relation of 
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State”. — The action for penalty is given di- 
rectly to the party aggrieved, and is not re- 
quired to be brought “on relation of the State.” 
If it were, failure to bring the action in such 
form would be a mere informality, which could 
be remedied by amendment. Robertson vy. At- 
lamiiew@ 1: Rha dASaN.G. -3239'62:S.E4 413 
(1908). 

Joinder of Actions. — An action for dam- 
ages against a carrier for a lost shipment, and 
one for the penalty for unreasonable delay, do 
not merge into each other. They arise on con- 
tract and may be joined in the same action. 
Robertson v. Atlantic C.L.R.R., 148 N.C. 323, 62 
S.E. 413 (1908). 

Burden of Proof as to Destruction of 
Goods. — The burden of proof is on the carrier 
to show that it is relieved of the penalty be- 
cause the goods were burned, stolen or de- 
stroyed. A showing that the goods were placed 
in defendant’s car by the initial carrier and that 
search had been made therefor, and the ab- 
sence of evidence that the goods had since been 
seen, was no evidence that they were burned, 
stolen or destroyed. Robertson v. Atlantic 
Cal hen 443° N.C, 323, 62 S.E. 413 (1908), 

When Bill of Lading Not Presumptive 
Evidence. — When it was the consignor’s duty 
to load a car for shipment, which had been 
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placed at its mill by the carrier, and the carri- 
er’s agent gave a bill of lading upon the state- 
ment of the consignor that the car had been 
loaded, without being required to verify the 
statement, the bill of lading was not presump- 
tive evidence of the receipt of the contents of 
the car, and the question was an open one for 
the jury in a suit by the consignee for the 
penalty for failure to deliver. Peele v. Atlantic 
C.L.R.R., 149 N.C. 390, 63 S.E. 66 (1908). 

Motion for Nonsuit Properly Denied. — 
Where a shipment of various articles was 
transported by the carrier to destination, and 
all were received by the consignee, except one of 
them, which was missing and remained in the 
carrier’s warehouse beyond the statutory rea- 
sonable time, a motion for nonsuit was properly 
denied. Mitchell v. Atlantic C.L.R.R., 183 N.C. 
162511005. be Soo Gli922)) 

Verdict Incomplete. — Where it was estab- 
lished by the jury that a consignment of goods 
was carried to the delivering point by the car- 
rier, which failed to deliver to the consignee, or 
to notify him, and the goods were lost while in 
its possession, the verdict was incomplete 
where there was no issue submitted as to 
whether the carrier, which was a party to the 
action, was in default in not delivering the 
goods to the consignee. Acme Mfg. Co. v. Tucker, 
133 NCP 305, Lil SoZ (1922) 


§ 62-201. Freight charges to be at legal rates; penalty for 
failure to deliver to consignee on tender of 


Same. 


All common carriers doing business in this State shall settle their freight 
charges according to the rate stipulated in the bill of lading, provided the rate 
therein stipulated be in conformity with the classifications and rates made and 
filed with the North Carolina Utilities Commission in the case of intrastate 
shipments, by which classifications and rates all consignees shall in all cases 
be entitled to settle freight charges with such carriers; and it shall be the duty 
of such common carriers to inform any consignee of the correct amount due for 
freight according to such classification and rates. Upon payment or tender of 
the amount due on any shipment which has arrived at its destination 
according to such classification and rates, such common carrier shall deliver 
the freight in question to the consignee. Any failure or refusal to comply with 
the provisions hereof shall subject such carrier so failing or refusing to lability 
for actual damages plus a penalty of fifty dollars ($50.00) for each such failure 
or refusal, to be recovered by any consignee aggrieved by a suit in a court of 
competent jurisdiction. Provided, however, that this section shall not apply to 
motor carriers of passengers. (1905, c. 330, s. 1; Rev., s. 2633; C.S., s. 3518; 
MON Ctl4: o.o, k94 1c. U7, 6. Del 963..c.-11 60,5. 1.) 


Cross References. — As to venue of actions 
against railroads, see G.S. 1-81. As to rates of 
public utilities, see G.S. 62-130 et seq. 
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CASE NOTES 


As to constitutionality of former section, 
see Harrill Bros. v. Southern Ry., 144 N.C. 532, 
57 S.E. 383 (1907); Hockfield v. Southern Ry., 
150 N.C. 419, 64 S.E. 181 (1909); Jeans v. 
Seaboard Air Line Ry., 164 N.C. 224, 80 S.E. 
242 (1913). 

Former Section Not Cumulative. — 
Former section imposed only one penalty for 
the refusal of the railroad company to deliver 
freight upon demand and tender of charges, 
and it was not cumulative upon more than one 
demand for the same offense. Harrill Bros. v. 
Southern Ry., 144 N.C. 532, 57 S.E. 383 (1907). 

Where a railroad corporation chartered 
by another state leases a railroad char- 
tered by this State, it is bound to observe and 
obey all laws of this State regulating the busi- 
ness of transportation. Hines & Battle v. Wilm- 
ington & W.R.R., 95 N.C. 434 (1886). 

Intrastate Rebilling of Interstate Ship- 
ment. — Where an interstate shipment of 
goods was misdirected and the bill of lading 
was lost, and the shipment was rebilled from 
one point in the State to another therein, in an 
intrastate shipment, upon the carrier’s violat- 
ing former similar section, the penalty therein 
accrued. Hockfield v. Southern Ry., 150 N.C. 
419, 64 S.E. 181 (1909). 

Consignee must produce, upon the car- 
rier’s demand, a bill of lading for a prepaid 
shipment of goods in the carrier’s possession. 
Jeans v. Seaboard Air Line Ry., 164 N.C. 224, 80 
S.H. 242 (1913). 

Insufficient Notice to Consignee. — No- 
tice given by a carrier of the arrival of goods to 
a transfer company in the habit of hauling 
consignor’s goods from the depot was not of 
itself sufficient notice to the consignee. 
Hockfield v. Southern Ry., 150 N.C. 419, 64S.E. 
18151909): 

Burden of Proving Reason for Refusal to 


Deliver. — Where the consignee brings his 
action to recover the value of a shipment of 
goods from the carrier and shows that the 
shipment was addressed to him, was prepaid, 
and was in the carrier’s possession at destina- 
tion, and that a demand for delivery was made, 
the burden is on the carrier to show a valid 
reason for its refusal to deliver the shipment. 
Jeans v. Seaboard Air Line Ry., 164 N.C. 224, 80 
S.E. 242 (1913). 

No Liability for Unlawful Shipment. — A 
druggist who has not received a valid license to 
sell intoxicating liquors for the purposes and in 
the manner indicated may not recover of the 
carrier the penalty provided for failure to de- 
liver such liquors to him for the purposes of 
sale, for such are unlawful and prohibited. 
Smith v. Southern Express Co., 166 N.C. 155, 
82.5.E. 15 (1914). 

Agent’s Ignorance of Amount of Charges 
No Defense. — It is no defense to an action to 
recover a penalty for refusing to deliver a 
shipment upon tender of freight charges by the 
consignee for the defendant company to show 
that its agents did not know the correct amount 
of the charges because of the defendant’s failure 
to file its schedule of rates. Harrill Bros. v. 
Southern Ry., 144 N.C. 532, 57 S.E. 383 (1907). 

Rate When Smaller Cars Furnished. — 
Where a consignor requested two cars of a 
certain standard size and the carrier furnished 
four cars of a smaller size, the rate for the 
shipment must be the same. Yorke Furn. Co. v. 
Southern Ry., 16 N.C. 138, 162 N.C. 138, 78 
SH. 6% 78-5167 19a, 

Carrier cannot collect storage charges 
arising from wrongful refusal to deliver 
goods to consignee. Hockfield v. Southern Ry., 
150.N.C, 419, 64 S.EB. 181;(1909). 

Applied in Atlantic C.L.R.R. v. West Paving 
Co., 228 N.C. 94, 44 S.B.2d 5238 (1947). 


§ 62-202. Baggage and freight to be carefully handled. 


All common carriers shall handle with care all baggage and freight placed 
with them for transportation, and they shall be liable in damages for any and 
all injuries to the baggage or freight of persons from whom they have collected 
fare or charged freight while the same is under their control. Upon proof of 
injury to baggage or freight in the possession or under the control of any such 
carrier, it shall be presumed that the injury was caused by the negligence of the 
carrier. This section shall not apply to motor carriers of passengers. (1897, c. 
AG; Rev., 6, 2624-C 5 4s..3020: 1963, c. 1165,.s. ad) 


Cross References. — As to conveying live- 
stock in a cruel manner, see G.S. 14-363. 
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CASE NOTES 


Delivery of Baggage to Carrier. — To fix 
the responsibility for lost baggage upon a rail- 
road company, either as a common carrier or 
warehouseman, a delivery, actual or construc- 
tive, including an acceptance by the company, is 
necessary; and when baggage is taken by oth- 
ers to the station, and to places where baggage 
is usually received, some kind of notice must be 
given to the agent authorized to receive it. 
Williams v. Southern Ry., 155 N.C. 260, 71 S.E. 
346 (1911). 

The requisites of the general rule requiring 
delivery of baggage of a passenger to a railroad 
company in order to hold the company liable 
may become modified by a custom of the latter 
to consider and treat baggage as received when 
left at a given place, without further notice. 
Williams v. Southern Ry., 155 N.C. 260, 71 S.E. 
346 (1911). 

Effect of Stipulations Attempting to 
Limit Liability. — Stipulations upon a rail- 
road ticket, limiting the liability of the carrier 
in a specified sum “unless a greater value has 
been declared by the owner and excess charge 
paid thereon at the time of taking passage,” and 
similar provisions in a bill of lading for the 
transportation of freight, are void as an at- 
tempt on the part of the carrier to contract 
against its own negligence. Cooper v. Norfolk 
Seen lG1YN C2400, 77 Si. 339 (1913), 

A common carrier cannot contract with a 
passenger against the loss of baggage by its 
negligence. Thomas v. Southern Ry., 131 N.C. 
590, 42 S.E. 964 (1902). 

Liability for Articles Not Properly Bag- 
gage. — While the obligation of a carrier of 
passengers is limited to ordinary baggage, yet if 
it knowingly permits a passenger, either with 
or without payment of an extra charge, to take 
articles as baggage which are not properly 
such, it will be liable for their loss or for damage 
to them, though it may have been without any 


fault. Trouser Co. v. Railroad, 139 N.C. 382, 51 
©... 973 (1905), 

When Liability as Carrier Ceases. — 
When baggage has arrived at its destination 
and has been deposited at the usual or custom- 
ary place of delivery and kept there a sufficient 
time for passenger to claim and remove the 
same, the company’s liability as a common 
carrier ceases, and it is thereafter liable only as 
a warehouseman, and bound to the use of 
ordinary care. Trouser Co. v. Railroad, 139 N.C. 
382, 51 S.E. 973 (1905). 

Liability When Passenger Not Carried. 
— When there is no partnership arrangement 
between connecting lines of railroads, and a 
passenger buys a through ticket from a carrier 
to his destination on a connecting line, checks 
his trunk through to his destination and volun- 
tarily returns to the starting point without 
going upon the road of the connecting lines, the 
latter carrier is not liable as insurer of the 
contents of the trunk from larceny by reason of 
taking the trunk to its destination, storing it 
there in its baggage room until its return is 
requested and then forwarding it to the junc- 
tional point, without compensation. Kindley v. 
Seaboard Air Line Ry., 151 N.C. 207, 65 S.E. 
897001909) 

Liability When Baggage Not on Same 
Train. — The passenger’s right to a limited 
amount of baggage as a part of the consider- 
ation for the price of his ticket is upon condition 
that the baggage accompany the passenger on 
the same train; and where, without any default 
on the part of the carrier, its agent, without 
further charge, has the baggage forwarded on a 
later train, the carrier’s liability is not that of 
an insurer, but of a gratuitous bailee, under the 
rule of the prudent man, and attaches only in 
instances of gross negligence. Perry v. Seaboard 
Air Line Ry., 171 N.C. 158, 88 S.E. 156 (1916). 

Cited in Flexlon Fabrics, Inc. v. Wicker 
Pick-Up & Delivery Serv., Inc., 39 N.C. App. 
443, 250 S.E.2d 723 (1979). 


§ 62-203. Claims for loss or 
adjustment. 


damage to goods; filing and 


(a) Every common carrier receiving household goods for transportation in 
intrastate commerce shall issue a bill of lading therefor, and shall be liable to 
the lawful holder thereof for any loss, damage, or injury to such household 
goods caused by it, or by any carrier participating in the haul when trans- 
ported on a through bill of lading, and any such carrier delivering said 
household goods so received and transported shall be liable to the lawful holder 
of said bill of lading or to any party entitled to recover thereon for such loss, 
damage, or injury, notwithstanding any contract or agreement to the contrary; 
provided, however, the Commission may, by regulation or order, authorize or 
require any such common carrier to establish and maintain rates related to the 
value of shipments declared in writing by the shipper, or agreed upon as the 
release value of such shipments, such declaration or agreement to have no 
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effect other than to limit liability and recovery to an amount not exceeding the 
value so declared or released, in which case, any tariff filed pursuant to such 
regulation or order shall specifically refer thereto; provided further, that a rate 
shall be afforded the shipper covering the full value of the goods shipped; 
provided further, that nothing in this section shall deprive any lawful holder of 
such bill of lading of any remedy or right of action which such holder has under 
existing law; provided further, that the carrier issuing such bill of lading, or 
delivering such household goods so received and transported, shall be entitled 
to recover from the carrier on whose route the loss, damage, or injury shall 
have been sustained the amount it may be required to pay to the owners of 
such property. 

(b) Every claim for loss of or damage to household goods while in possession 
of a common carrier shall be adjusted and paid within 90 days after the filing 
of such claim with the agent of such carrier at the point of destination of such 
shipment, or point of delivery to another common carrier, by the consignee or 
at the point of origin by the consignor, when it shall appear that the consignee 
was the owner of the shipment: Provided, that no such claim shall be filed until 
after the arrival of the shipment, or some part thereof, at the point of 
destination, or until after the lapse of a reasonable time for the arrival thereof. 

(c) In every case such common carrier shall be liable for the amount of such 
loss or damage, together with interest thereon from the date of the filing of the 
claim therefor until the payment thereof. Failure to adjust and pay such claim 
within the periods respectively herein prescribed shall subject each common 
carrier so failing to a penalty of fifty dollars ($50.00) for each and every such 
failure, to be recovered by any consignee aggrieved (or consignor, when it shall 
appear that the consignor was the owner of the property at the time of 
shipment and at the time of suit, and is, therefore, the party aggrieved), in any 
court of competent jurisdiction: Provided, that unless such consignee or 
consignor recover in such action the full amount claimed, no penalty shall be 
recovered, but only the actual amount of the loss or damage, with interest as 
aforesaid; and that no penalty shall be recoverable under the provisions of this 
section where claims have been filed by both the consignor and consignee, 
oe the time herein provided has elapsed after the withdrawal of one of the 
claims. 

(d) A check shall be affixed to every parcel of baggage when taken for 
transportation by the agent or servant of a common carrier, if there is a handle, 
loop or fixture so that the same can be attached upon the parcel or baggage so 
offered for transportation, and a duplicate thereof given to the passenger or 
person delivering the same on his behalf. If such check be refused on demand, 
the common carrier shall pay to such passenger the sum of ten dollars ($10.00), 
to be recovered in a civil action; and further, no fare or toll shall be collected or 
received from such passenger, and if such passenger shall have paid his fare 
the same shall be refunded by the carrier. 

(e) Ifa passenger, whose bag has been checked, shall produce the check and 
his baggage shall not be delivered to him, he may by an action recover the 
value of such baggage. 

(f) Causes of action for the recovery of the possession of the property 
shipped, for loss or damage thereto, and for the penalties herein provided for, 
may be united in the same complaint. 

(g) This section shall not deprive any consignee or consignor of any other 
rights or remedies existing against common carriers in regard to freight 
charges or claims for loss or damage to freight, but shall be deemed and held 
as creating an additional liability upon such common carriers. 

(h) This section shall not apply to motor carriers of passengers and only 
subsection (a) of this section shall apply to motor carriers of property. (1871-2, 
¢/138,'s. 36; Code; 6.1970;:1905,c2330; ssi 2: 4,-5s Rew, Ss. 262326394. 265o 
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Cross References. — As to venue of actions 
against railroads, see G.S. 1-81. 


CASE NOTES 


I. In General. 

II. Connecting Carriers. 
Ill. Filing of Claim. 
IV. Actions. 


I. IN GENERAL. 


Penalty Inapplicable to Interstate Ship- 
ments. — The entire regulation of interstate 
commerce is under federal control, and the 
penalty provided for by former provision simi- 
lar to subsection (c) of this section for failure of 
a carrier to pay a claim in the time prescribed 
does not apply to interstate shipments. See 
Morphis v. Southern Express Co., 167 N.C. 139, 
83 S.E. 1 (1914). 

As to strict construction of former pro- 
visions similar to subsections (b) and (ce), 
see Watkins v. American Ry. Express Co., 190 
N.C. 605, 130 S.E. 305 (1925). See also B.F. 
Hagles Co. v. East Carolina Ry., 184 N.C. 66, 
1 3g> bia D2, (1922). 

The common-law remedies of shippers 
and passengers were not taken away by 
former similar Chapter. Bell v. Norfolk 
pabhenelos NO 4180.79) 5.K..421.(1913). 

Action May Be Brought in Contract or 
Tort. — A person who has sustained injuries by 
reason of the failure of a railroad company to 
provide proper means of transportation or op- 
erate its trains may bring an action on contract, 
or in tort, independent of the statute. Purcell v. 
Richmond & D.R.R., 108 N.C. 414, 12 S.E. 954 
(1891), overruled on other grounds, Hansley v. 
Jamesville & W.R. Co., 20 S.E. 528 (1894); 
Virginia-Carolina Peanut Co. v. Atlantic 
ob hee elooN. 148. 71 5 Heil CloiT). 

Parol Agreement to Reship Sufficient. — 
When a carrier has received goods for transpor- 
tation over its own and a connecting line which 
were not delivered, and upon consignor’s parol 
request it has them reshipped to the initial or 
starting point, the latter agreement for reship- 
ment, though resting in parol, is sufficient in an 
action for damages to the goods occurring while 
in the carrier’s possession. Lyon v. Atlantic 
MILLAR. Rs 165 N.C. 143,,81:S.Ke 1.4914). 

Carrier Cannot Contract Against Own 
Negligence. — A common carrier may relieve 
itself from lability as an insurer upon a con- 
tract reasonable in its terms and founded upon 
a valuable consideration, but it cannot so limit 
its responsibility for loss or damage resulting 


from its negligence. Mitchell v. Carolina Cent. 
R.R., 124 N.C. 236, 32 S.E. 671 (1899); Everett 
v. Railroad, 138 N.C. 68, 50 S.E. 557 (1905). 

Owner Cannot Generally Refuse Dam- 
aged Goods. — Damage to a shipment of goods 
by a railroad company, caused by the carrier’s 
negligence, does not justify the owner in refus- 
ing to accept them on that account, unless the 
damages are sufficient to render the goods 
practically worthless. He must accept the goods 
and sue for the damages upon the refusal of the 
carrier to pay them. Whittington v. Southern 
Bye ZN Cs 01.6905 0DsCLOLG); 


II. CONNECTING CARRIERS. 


Duty Assumed by Carrier. — Where a 
carrier accepts goods for transportation, in the 
absence of a special contract, it assumes the 
duty of safely carrying, within a reasonable 
time, the goods to the end of its line, and 
delivering them in like condition to the connect- 
ing carrier. Meredith v. Railroad Co., 137 N.C. 
AV84507 5. Hai t905). 

Duration of Duty of Safe Carriage. — The 
duty of safe carriage attaches as the goods pass 
into the custody of each company and ceases 
only when they are safely delivered to its suc- 
cessor. Lindley v. Richmond & D.R.R., 88 N.C. 
547 (1883). 

Burden of Proof as to Safe Delivery. — 
On proof that a carrier received goods in good 
condition, the burden of proof rests upon such 
carrier to show delivery in the same condition 
to the next carrier or to the consignee, such 
proof being peculiarly within its power. 
Meredith v. Railroad Co., 1387 N.C. 478, 50 S.E. 
1 (1905). 

Admissibility of Evidence as to Condi- 
tion of Freight. — To show that freight was in 
good condition when it was delivered by the 
defendant to a connecting line, evidence that it 
was the custom of agents of such lines to 
examine freights before receiving them, and if 
found in good condition to forward them, and 
that such examination was made and forward- 
ing was done, was admissible. Knott v. Raleigh 
& G.R.R., 98 N.C. 78, 3 S.E. 735 (1887). 

Prima Facie Case. — Where a shipment of 
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goods is received by the consignee from the final 
carrier in bad condition, and there is evidence 
that this carrier received the goods from its 
connecting carrier in good condition, a prima 
facie case of negligence is made out against the 
delivering carrier, and presents sufficient evi- 
dence thereof to be submitted to the jury, with 
the burden of proof on it. Lyon v. Atlantic 
CER Re 165IN Golda rsiis.e! C1914) 

Presumption of Damage. — Among con- 
necting lines of railway, that one in whose 
hands goods are found damaged is presumed to 
have caused the damage, and the burden is 
upon it to rebut the presumption. Morganton 
Mfg. Co. v. Ohio River & Charleston Ry., 121 
N.C. 514, 28 S.E. 474 (1897); Mitchell v. Caro- 
livaeCent. ER 124 N'C. 236) 3275-8. oF 
(1899); Gwyn Harper Mfg. Co. v. Carolina Cent. 
R.R., 128 N.C. 280, 38 S.E. 894 (1901). 

Goods Found Damaged at Destination. 
— When goods are shipped over several con- 
necting lines of carriers and are found in a 
damaged condition at destination, there is a 
rebuttable presumption that the injury was 
negligently inflicted by the last carrier. Boss v. 
it lam vice ©. icky ropes LO Ow N Oma Ose 2 tose OS 
C1911) Beville-v, Atlantic CL. RRs. 8159 NC, 
227, 74 8.E. 349 (1912). 

Liability for Negligence of Connecting 
Carrier. — A railroad company whose line is 
one of several connecting roads between places 
from and to which freight is shipped, in the 
absence of a special contract, or proof of copart- 
nership by which each of the connecting lines 
will become lable for the contracts of the oth- 
ers, is not responsible for damages for negli- 
gence occurring beyond its terminus. Knott v. 
Raleigh & G.R.R., 98 N.C. 73, 3 S.E. 735 (1887). 

Where two or more common carriers unite in 
forming an association creating a through line 
for the transportation of freight, payment of 
tariff charges to be made at the beginning or 
end of the transportation, with through bills of 
lading, the freight charges to be divided accord- 
ing to the respective mileage of the companies, 
they become a copartnership and each line is 
liable for any damage resulting from delay or 
otherwise on any part of the through line, 
notwithstanding a provision in the bill of lading 
that each company shall be liable only for loss 
or damage occurring on its own line. Rocky 
Mount Mills v. Wilmington & W.R.R., 119 N.C. 
693, 25 S.E. 854 (1896). 

Effect of Court Order Relieving Initial 
Carrier. — While the initial carrier may also 
be held liable for damages to a shipment made 
over connecting lines, a direction of the court 
relieving it from liability does not necessarily 
relieve the carrier whose negligence caused the 
damages. Gilikin v. Norfolk S.R.R., 174 N.C. 
137, 93 S.E. 469 (1917), 

Interstate Shipments by Connecting 
Carriers. — While federal laws make the 
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initial carrier liable for damages to a shipment 
over connecting lines, this does not relieve the 
intermediate or delivering carrier of responsi- 
bility for its own negligence, or prevent the 
State court from requiring the carriers to show 
which is responsible for the damage. Aydlett v. 
Norfolk S.R-R., 172 .N:C.,47,, 89 «SH. 1000 
Sy) 

Notice as to damages to the initial carrier of 
an interstate shipment of goods is sufficient 
notice to the connecting carrier. Gilikin v. Nor- 
folk S.R.R., 174 N.C. 137, 93 S.E. 469 (1917): 


III. FILING OF CLAIM. 


Filing of Claim Prerequisite to Penalty. 
— A consignor of a shipment of goods is re- 
quired to file his claim with the agent of the 
common carrier at the point of its origin, and 
this he must have done to maintain his action 
against the carrier for the penalty prescribed 
for its failure to settle for its loss, or damage 
thereto, within 90 days. Hamlet Grocery Co. v. 
Southern Ry., 170 N.C. 241° 87 S57 (19148), 

In order to recover the penalty, the con- 
signee must file his claim with the agent as 
the statute directs, and the filing thereof with 
another of the carrier’s agents is insufficient. 
B.F. Eagles Co. v. East Carolina Ry., 184 N.C. 
66, 113 S.E. 512 (1922). 

Regulation of Time of Filing by Carrier. 
— A stipulation in a bill of lading denying the 
carrier’s liability for damages unless written 
notice of such claim be filed within a specified 
period is in derogation of the common law, and 
while it will be upheld if reasonable, the burden 
of proof is on the carrier to show that it is. 
Phillips v. Seaboard Air Line Ry., 172 N.C. 86, 
89 S.E. 1057 (1916). 

Stipulation that claims must be filed in 
four months is reasonable. Culbreth v. At- 
lantic C.L:R.R:, 169 N.C. °723,"86 ‘Sek m624 
CLOTS). 

An allowance of 60 days is reasonable, 
but 30 days is unreasonable. Gwyn Harper 
Mfg. Co. v. Carolina Cent. R.R., 128 N.C. 280, 
38 S.E. 894 (1901). 

Waiver of Stipulation. — The stipulation 
in a livestock bill of lading requiring that notice 
in writing be given the carrier’s agent at desti- 
nation of claim for damages to the animals 
shipped before they were removed or mingled 
with other animals, could be waived by the 
carrier’s agent at the delivering point. T.W. 
Newborn & Co. v. Louisville & N.R.R., 170 N.C. 
205; 87 S:E.°37 (1915). 

As to necessity of written demand to 
enforce penalty, see Thompson v. Southern 
Express Co., 147 N.C. 348, 61 S.E. 182 (1908). 

Failure to file a formal written demand 
is no bar to recovery of actual damages 
sustained. Hinkle, Craig & Co. v. Southern 
Ry., 126 N.C. 932, 36 S.E. 348 (1900); Kime v. 
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Southern Ry., 153 N.C. 398, 69 S.E. 264 (1910). 

Filing Claim by Mail. — The essential 
things necessary for the proper filing of the 
claim against the common carrier for damages, 
and for the penalty, being its delivery to and 
acceptance by the carrier’s designated agent, 
such filing is not restricted to its manual deliv- 
ery, but the same may be done through the 
agency of the United States mail. The delivery 
of the mail will be presumed. B.F. Eagles Co. v. 
East Carolina Ry., 184 N.C. 66, 113 S.E. 512 
(1922). 

It is not required that a claimant state 
the amount of his loss in his claim for dam- 
ages against a carrier. McRary v. Southern Ry., 
174 N.C. 563, 94 S.E. 107 (1917). 

Notice to Negligent Connecting Carrier. 
— Where the second carrier in the connected 
line of shipment causes damages to the ship- 
ment by improperly loading it, it may not 
defeat an action to recover such damages, when 
the required notice within four months has 
been filed with and accepted without comment 
by it, on the ground that such notice had not 
been filed with the initial or final carrier under 
the terms of the contract of carriage. The doc- 
trine of notice to the agent is applicable here. 
Aydlett v. Norfolk S.R.R., 172 N.C. 47, 89 S.E. 
1000 (1916). 

Notice as to Interstate Shipments. — The 
federal statutes, while recognizing the right of 
the carrier to stipulate for the filing of claims 
within a reasonable period, provide that if loss 
or damage is due to a delay in transit by 
negligence, no notice shall be required as a 
condition precedent to recovery. Mann v. Fair- 
field & Elizabeth City Transp. Co., 176 N.C. 
104, 96 S.E. 731 (1918). 


IV. ACTIONS. 


Who May Bring Action. — Ordinarily the 
title to a shipment of goods by common carrier 
passes to the consignee upon acceptance by the 
carrier, and he may sue for damages thereto in 
transit; but when it is shown that the consignee 
refused to accept the damaged goods, and that 
the sale was cancelled by consent, the consignor 
may maintain his action against the carrier for 
damages. Aydlett v. Norfolk S.R.R., 172 N.C. 47, 
89 S.E. 1000 (1916). 

Joinder of Causes of Action. — A recovery 
of the value of a shipment of goods and the 
penalties for the refusal of the carrier to deliver 
and for the failure to settle the claim within the 
statutory period may be united in the same 
action. Jeans v. Seaboard Air Line Ry., 164 N.C. 
224, 80 S.E. 242 (1913). 

Separate and Distinct Issues. — In an 
action against a railroad company to recover 
damages to a shipment of goods and the pen- 
alty for the failure of defendant to pay the same 
within 90 days, the issues raised are entirely 
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separate and distinct from each other, and the 
trial judge may set aside the verdict on the 
second issue, and retain that on the first one, 
for a retrial. Hussey v. Atlantic C.L.R.R., 183 
N-C. 7, 110°S.B. 599°1922). 

Prima Facie Case. — In an action against 
the carrier for damages for the destruction of a 
shipment of freight by fire, a prima facie case is 
made out when the plaintiff shows the receipt 
of the freight for transportation and its nonde- 
livery. Everett v. Railroad, 138 N.C. 68, 50 S.E. 
557 (1905); Osborne v. Southern Ry., 175 N.C. 
594, 96 S.E. 34 (1918). 

Plaintiff Must Prove Failure to Settle. — 
The burden is on plaintiff to show that the 
common carrier has failed to settle his claim in 
90 days, after written demand under statutory 
provisions, and the prima facie case made out 
by showing the unreasonable delay in the de- 
livery of the shipment is not sufficient. Watkins 
v. American Ry. Express Co., 190 N.C. 605, 130 
S:E7 3805 (1925). 

Burden on Carrier When Prima Facie 
Case Made. — In cases of limited liability, 
proof of shipment and loss or injury makes a 
prima facie case for the shipper, and then the 
burden is upon the carrier to show that the 
circumstances of the loss bring it within the 
excepted causes; when this is shown, the bur- 
den still rests upon the carrier of showing that 
the loss or injury was not due to its own 
negligence. Mitchell v. Carolina Cent. R.R., 124 
N.C2236, 52 S.E. 671 (1899). 

Recovery Must Equal Claim. — In order 
to recover the penalty for failure to settle a 
claim for damages within 90 days, the burden is 
on plaintiff to show that the amount of his 
recovery is at least equal to the amount of his 
written demand. Watkins v. American Ry. Ex- 
press Co., 190 N.C. 605, 130 S.E. 305 (1925). 

Effect of Settlement After Penalty Ac- 
crues. — The proviso that the consignee must 
first recover the full amount claimed is only to 
protect the carrier against excessive demands 
and not to discourage settlements for losses, 
and plaintiff’s right to recover the penalty in 
such suits is not lost by accepting settlement for 
damages for the full amount claimed after the 
penalty accrues. Rabon v. Atlantic C.L.R.R., 
149 N.C. 59, 62 S.E. 7438 (1908). 

Measure of Damages for Delay. — In the 
trial of an action against a railroad company for 
loss occasioned by its delay in transporting 
machinery shipped over its line by plaintiff, 
which was engaged in equipping a cotton fac- 
tory, where it appeared that workmen em- 
ployed by the plaintiff were forced to remain 
idle, though under pay of plaintiff, the measure 
of plaintiff’s damages was the interest on the 
unemployed capital, the wages paid to its work- 
men and such other costs and expenses in- 
curred by plaintiff in consequence of the delay. 
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Rocky Mount Mills v. Wilmington & W.R.R., 119 
N.C. 693, 25 S.E. 854 (1896). 


§ 62-204. Notice of claims, statute of limitations for loss, 
damage or injury to property. 


Any claim for loss, damage or injury to property while in the possession of a 
common carrier shall be filed by the claimant with the carrier in writing within 
nine months after the same occurred, and the cause of action with respect 
thereto shall be deemed to have accrued at the expiration of 30 days after the 
date of such notice, and action for the recovery thereon may be commenced 
immediately thereafter or at any time within two years after notice in writing 
shall have been given to the claimant by the adverse party that the claim or 
any part thereof specified in such notice has been disallowed, and neither party 
shall by rule, regulation, contract, or otherwise, provide for a shorter time for 
filing such claims or for commencing actions thereon than the period set out in 
this section. Provided, however, that this section shall not apply to motor 
carriers of passengers. (1947, c. 1008, s. 21; 1963, c. 1165, s. 1.) 


§ 62-205. Joinder of causes of action. 


To expedite the settlement of claims between shippers and common carriers, 
a shipper may join in the same complaint against a common carrier any 
number of claims for overcharges, or a common carrier may join in the same 
complaint any number of claims against a shipper for undercharges, whether 
such claims arose at the same time or in the course of shipments at different 
times; provided, that each such claim shall be so identified that the same and 
the allegations with respect thereto may be distinguished from other claims so 
joined in the complaint, and in cases in which the right of subrogation may be 
invoked the judgment shall specify the amount of recovery, if any, on each such 
claim. For the purpose of jurisdiction under this section the aggregate amount 
set out in the complaint shall be deemed the sum in controversy. Provided, 
however, that this section shall not apply to motor carriers of passengers. 
(LOAT ee eO0Sas420: 1OGa ses 6a.s5 1) 


§ 62-206. Carrier’s right against prior carrier. 


Any common carrier shall have all the rights and remedies herein provided 
for against a common carrier from which it received the household goods in 
question. Provided, however, that this section shall not apply to motor carriers 
of passengers. (1905, c. 330; s. 3; Rev., s. 2636; C.5.) 5.13526; 19635; c,d Goe sale 
IS Se TORS SE Cole) 


Cross References. — As to power of Utili- 
ties Commission to act as arbitrator in disputes 
between carriers, see G.S. 62-40. 


§ 62-207: Repealed by Session Laws 1998-128, s. 13. 


§ 62-208. Common carriers to settle promptly for cash-on- 
delivery shipments; penalty. 

_Every common carrier which shall fail to make settlement with the con- 

signor of a cash-on-delivery shipment, either by payment of the moneys 


stipulated to be collected upon the delivery of the articles so shipped or by the 
return to such consignor of the article so shipped, within 20 days after demand 
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made by the consignor and payment or tender of payment by him of the lawful 
charges for transportation, shall forfeit and pay to such consignor a penalty of 
twenty-five dollars ($25.00), where the value of the shipment is twenty-five 
dollars ($25.00) or less; and, where the value of the shipment is over 
twenty-five dollars ($25.00), a penalty equal to the value of the shipment; the 
penalty not to exceed fifty dollars ($50.00) in any case: Provided, no penalty 
shall be collectible where the shipment, through no act of negligence of the 
common carrier is burned, stolen or otherwise destroyed: Provided further, 
that the penalties here named shall be cumulative and shall not be in 
derogation of any right the consignor may have under any other provision of 
law to recover of the common carrier damages for the loss of any cash-on- 
delivery shipment or for negligent delay in handling the same. Provided, 
however, that this section shall not apply to motor carriers of passengers. 
Puyo 007.5. Ss 0000: 1968) CAT165/s" 1) 


§ 62-209. Sale of unclaimed baggage or household goods; 
notice; sale of rejected property; escheat. 


(a) Any common carrier which has had in its possession on hand at any 
destination in this State any article whether baggage or household goods, for 
a period of 60 days from its arrival at destination, which said carrier cannot 
deliver because unclaimed, may at the expiration of said 60 days sell the same 
at public auction at any point where in the opinion of the carrier the best price 
can be obtained: Provided, however, that notice of such sale shall be mailed to 
the consignor and consignee, by registered or certified mail, if known to such 
carrier, not less than 15 days before such sale shall be made; or if the name and 
address of the consignor and consignee cannot with reasonable diligence be 
ascertained by such carrier, notice of the sale shall be published once a week 
for two consecutive weeks in some newspaper of general circulation published 
at the point of sale: Provided, that if there is no such paper published at such 
point, the publication may be made in any paper having a general circulation 
in the State: Provided further, however, that if the nondelivery of said article 
is due to the consignee’s and consignor’s rejection of it, then such article may 
be sold by the carrier at public or private sale, and at such time and place as 
will in the carrier’s judgment net the best price, and this without further notice 
to either consignee or consignor, and without the necessity of publication. 

(b) Repealed by Session Laws 1995, c. 523, s. 14. 

(c) The common carrier shall keep a record of the articles sold and of the 
prices obtained therefor, and shall, after deducting all charges and the 
expenses of the sale, including advertisement, if advertised, pay the balance to 
the owner of such articles on demand therefor made at any time within five 
years from the date of the sale. If no person shall claim the surplus within five 
years, such surplus shall be paid to the Escheat Fund of the Department of 
State Treasurer. 

(d) This section shall not apply to motor carriers of passengers. (1871-2, c. 
baomee 00s @oders 1987Rev is, 2639; 1921, c.7124, set 203) CS), s°3534 
eGo e. | 16D.s8, 1? 198 L-ce pols 17 “199 ane. o25.5! 14)) 


Cross References. — As to unclaimed per- 
sonalty escheating to The University of North 
Carolina, see G.S. 116B-4. 


CASE NOTES 


For decisions under former statute re- Norfolk S.R.R. v. New Bern Iron Works & 
lating to sale of unclaimed freight, see Supply Co., 172 N.C. 188, 90 S.E. 149 (1916); 
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Holloman v. Southern Ry., 172 N.C. 372, 90 S.E. 
292 (1916). 


§ 62-210. Discrimination between connecting lines. 


All common carriers subject to the provisions of this Chapter shall afford all 
reasonable, proper and equal facilities for the interchange of traffic between 
their respective lines and for the forwarding and delivering of passengers and 
freight to and from their several lines and those connecting therewith, and 
shall not discriminate in their rates, routes and charges against such connect- 
ing lines, and shall be required to make as close connection as practicable for 
the convenience of the traveling public. Common carriers shall obey all rules 
and regulations made by the Commission relating to trackage. Irregular route 
motor carriers shall interchange traffic only with the approval of the Commis- 
sion. Provided, however, that this section shall not apply to motor carriers of 
passengers. (1899, c. 164, s. 21; Rev., s. 1088; C.S., s. 1107; 1933, c. 184, s. 8; 
L955. Ceo, (94, 1 loGoe Cc me oo. se ly) 


Legal Periodicals. — As to the practice of 


specifying in published tariffs particular routes 


formed with connecting carriers, see 13 N.C.L. 
Rev. 364 (1935). 


CASE NOTES 


For case holding former similar section 
in the act creating the former Railroad 
Commission merely declaratory of the 
common law, see Atlantic Express Co. v. 
Wilmington & W.R.R., 111 N.C. 463, 16 S.E. 393 
(1892). 

Authority to Require Trains to Make 
Connection. — The Commission has power to 
require a railroad company to have a train 
arrive at a certain station on its road at a 


train of another company. SCC v. Railroad, 137 
N.C. 1, 49 S.E..191 (1904), aff'd, 206 U.S. 1, 27 
S. Ct. 585, 51 L. Ed. 933 (1907), 

A railroad company is not compelled to 
furnish express facilities to another to con- 
duct an express business over its road the same 
as it provides for itself or affords to any other 
express company. Atlantic Express Co. v. Wilm- 
ington & W.R.R., 111 N.C. 463, 16 S.E. 393 


certain schedule time, so as to connect with the (1892). 


§ 62-211: Repealed by Session Laws 1995, c. 523, s. 15. 


§ 62-212. Indemnity agreements in motor carrier trans- 
portation contracts. 


(a) Aprovision, clause, covenant, or agreement contained in, collateral to, or 
affecting a motor carrier transportation contract that purports to indemnify, 
defend, or hold harmless, or has the effect of indemnifying, defending, or 
holding harmless the promisee from or against any liability for loss or damage 
resulting from the negligence or intentional acts or omission of the promisee is 
against the public policy of this State and is void and unenforceable. 

(b) The following definitions apply in this section: 

(1) Motor carrier transportation contract. — A contract, agreement, or 
understanding covering at least one of the following: 
a. The transportation of property for compensation or hire by the 
motor carrier. 
b. Entrance on property by the motor carrier for the purpose of 
Page se: unloading, or transporting property for compensation or 
ire. 
c. Aservice incidental to activity described in sub-subdivision a. or b. 
of this subdivision, including storage of property. 
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(2) Promisee. — The person with whom the motor carrier enters into a 
motor carrier transportation contract and any agents, employees, 
servants, or independent contractors who are directly responsible to 
that person, except for motor carriers party to a motor carrier 
transportation contract with the person, and the motor carrier’s 
agents, employees, servants, or independent contractors directly 
responsible to the motor carrier. 

(c) Nothing contained in this section effects [affects] a provision, clause, 
covenant, or agreement where the motor carrier indemnifies or holds harmless 
the contract’s promisee against liability for damages to the extent that the 
damages were caused by and resulted from the negligence of the motor carrier, 
its agents, employees, servants, or independent contractors who are directly 
responsible to the motor carrier. 

(d) Notwithstanding the other provisions contained in this section, the term 
“motor carrier transportation contract”, as defined in this section, shall not 
include the Uniform Intermodal Interchange and Facilities Access Agreement 
administered by the Intermodal Association of North America, or other 
agreements providing for the interchange, use or possession of intermodal 
chassis, containers, trailers, or other intermodal equipment that contain 
substantially the same indemnity provision as the provision contained in the 
Uniform Intermodal Interchange and Facilities Access Agreement. (2005-185, 
Srl) 


Editor’s Note. — Session Laws 2005-185, s. The bracketed language in subsection (c) was 
2, made this section effective October 1, 2005, inserted at the direction of the Revisor of Stat- 
and applicable to contracts entered into on or utes. 
after that date. 


§8§ 62-213 through 62-219: Reserved for future codification purposes. 


ARTICLE 11. 


Railroads. 
§ 62-220: Recodified as G.S. 136-190 by Session Laws 1998-128, s. 14. 
§§ 62-221, 62-222: Repealed by Session Laws 1998-128, s. 13. 


§§ 62-223 through 62-226: Recodified as G.S. 136-191 through 136-194 
by Session Laws 1998-128, s. 14. 


8§ 62-227 through 62-234: Repealed by Session Laws 1998-128, s. 13. 


§ 62-235: Repealed by Session Laws 1995 (Regular Session, 1996), c. 673, s. 
a) 


Editor’s Note. — Session Laws 1995 (Reg. funds, including the functions of budgeting and 
Sess., 1996), c. 673, s. 1, provides: “The statu- purchasing, of the Rail Safety Section of the 
tory authority, powers, duties, and functions, Transportation Division of the North Carolina 
records, personnel, property, unexpended bal- __ Utilities Commission, is transferred to the De- 
ances of appropriations, allocations or other partment of Transportation.” 
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§ 62-236: Recodified as G.S. 136-20.1 by Session Laws 1995 (Regular 
Session, 1996), c. 673, s. 5. 


§ 62-237: Recodified as G.S. 136-195 by Session Laws 1998-128, s. 14, 
effective September 4, 1998. 


§§ 62-238, 62-239: Repealed by Session Laws 1998-128, s. 13, effective 
September 4, 1998. 


§ 62-240: Recodified as G.S. 136-196 by Session Laws 1998-128, s. 14, 
effective September 4, 1998. 


§§ 62-241 through 62-247: Repealed by Session Laws 1998-128, s. 13, 
effective September 4, 1998. 


8§ 62-248 through 62-258: Reserved for future codification purposes. 


ARTICLE 12. 


Motor Carriers. 


§ 62-259. Additional declaration of policy for motor carri- 
ers. 


In addition to the declaration of policy set forth in G.S. 62-2 of Article 1 of 
Chapter 62, it is declared the policy of the State of North Carolina to preserve 
and continue all motor carrier transportation services now afforded this State; 
and to provide fair and impartial regulations of motor carriers in the use of the 
public highways in such a manner as to promote, in the interest of the public, 
the inherent advantages of highway transportation; to promote and preserve 
adequate economical and efficient service to all the communities of the State by 
motor carriers; to encourage and promote harmony among all carriers and to 
prevent discrimination, undue preferences or advantages, or unfair or destruc- 
tive competitive practices between all carriers; to foster a coordinated state- 
wide motor carrier service; and to conform with the national transportation 
policy and the federal motor carriers acts insofar as the same may be practical 
and adequate for application to intrastate commerce. The provisions of this 
section and these policies are applicable to bus companies and their rates and 
services only to the extent with which they are consistent with the provisions 
of G.S. 62-259.1 and of the Bus Regulatory Reform Act of 1985. (1947, c. 1008, 
Sly 1940" Ce Ul e 2 OOM Oo 6s) nl OOOMmCtO ONS. 1 6.) 


Local Modification. — Cabarrus: 1947, c. and the North Carolina Truck Act, Session 


jo2;, 1949. 7¢. 1132.65.39: Laws 1947, c. 1008. 

Cross References. — As to ridesharing ar- Legal Periodicals. — For a discussion of 
rangements, see G.S. 136-44.21 through 136- the Bus Act of 1949, see 27 N.C.L. Rev. 467 
44.26. (1949). 

Editor’s Note. — This Article combines the For survey of 1980 administrative law, see 59 


Bus Act of 1949, Session Laws 1949, c. 1132, N.C.L. Rev. 1024 (1981). 
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CASE NOTES 


Purpose of Former Truck Act. — The 
North Carolina Truck Act was enacted to pre- 
serve and continue motor carrier transporta- 
tion services. State ex rel. Utils. Comm’n v. 
Fredrickson Motor Express, 232 N.C. 178, 59 
S.E.2d 580 (1950). 

Policy of Former Bus Act Stated. — The 
policy of the law controlling the granting of bus 
franchises is to provide adequate, economical 
and efficient bus service at reasonable cost to 
all communities of the State, without discrimi- 
nation, undue privileges or advantages or un- 
fair or destructive competitive practices, all to 
the end of promoting the public interest. State 
ex rel. Utils. Comm’n v. Queen City Coach Co., 
ZoeN Cael), 65.5.H.2d 113 (1951). 

As to application of former article of 
similar import, see City Coach Co. v. Gastonia 
Transit.Co., 227 N.C. 391, 42 S.E.2d 398 (1947). 

This section does not require the Utili- 
ties Commission to adopt a rule of the 


Interstate Commerce Commission. The 
Commission must make its own independent 
investigations, determinations and findings of 
fact based upon the evidence presented to it. 
State ex rel. Utilities Comm’n v. Associated 
Petro. Carriers, 13 N.C. App. 554, 186 S.E.2d 
612 (1972), cert. denied, 281 N.C. 158, 188 
S.E.2d 364 (1972). 

Equal Treatment Required. — All who 
ship goods with common carriers are required 
to be treated equally with respect to the same 
category of service. State ex rel. Utils. Comm’n 
v. Bird Oil Co., 47 N.C. App. 1, 266 S.E.2d 838, 
rev'd on other grounds, 302 N.C. 14, 273 S.E.2d 
232 (1980). 

Cited in State ex rel. Utils. Comm’n v. South- 
ern Coach Co., 19 N.C. App. 597, 199 S.E.2d 
731 (1973); State ex rel. Utils. Comm’n v. Bird 
Oi Coms0ZeNi@. 14 235. 2de252 01981), 
State ex rel. Utils. Comm’n v. Tar Heel Indus., 
Inc., 77 N.C. App. 75, 334 'S.H.2d 396 (1985). 


§ 62-259.1. Specific declaration of policy for bus compa- 
nies. 


The transportation of passengers, their baggage and express, by bus com- 
panies has become increasingly subject to competition from other forms of 
transportation which are unregulated or only partially regulated as to rates 
and services. It is in the public interest and it is the policy of this State that bus 
companies be partially deregulated so that they may rely upon competitive 
market forces to determine the best quality, variety and price of bus services, 
thereby promoting the public health, safety and welfare by strengthening and 
increasing the viability of this necessary form of transportation. (1985, c. 676, 
Si Lis) 


§ 62-260. Exemptions from regulations. 


(a) Nothing in this Chapter shall be construed to include persons and 
vehicles engaged in one or more of the following services by motor vehicle if not 
engaged at the time in the transportation of other passengers or other property 
by motor vehicle for compensation: 

(1) Transportation of passengers or household goods for or under the 
control of the State of North Carolina, or any political subdivision 
thereof, or any board, department or commission of the State, or any 
institution owned and supported by the State; 

(2) Transportation of passengers by taxicabs when not carrying more than 
fifteen passengers or transportation by other motor vehicles perform- 
ing bona fide taxicab service and not carrying more than fifteen 
passengers in a single vehicle at the same time when such taxicab or 
other vehicle performing bona fide taxicab service is not operated on 
a regular route or between termini; provided, no taxicab while 
operating over the regular route of a common carrier outside of a 
municipality and a residential and commercial zone adjacent thereto, 
as such zone may be determined by the Commission as provided in 
subdivision (8) of this subsection, shall solicit passengers along such 
route, but nothing herein shall be construed to prohibit a taxicab 
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operator from picking up passengers along such route upon call, sign 
or signal from prospective passengers; 

(3) Transportation by motor vehicles owned or operated by or on behalf of 
hotels while used exclusively for the transportation of hotel patronage 
between hotels and local railroad or other common carrier stations: 

(4) Transportation of passengers to and from airports and passenger 
airline terminals when such transportation is incidental to transpor- 
tation by aircraft; 

(5) Transportation of passengers by trolley buses operated by electric 
power derived from a fixed overhead wire, furnishing local passenger 
transportation similar to street railway service; 

(6) Transportation by motor vehicles used exclusively for the transporta- 
tion of passengers to or from religious services or transportation of 
pupils and employees to and from private or parochial schools or 
transportation to and from functions for students and employees of 
private or parochial schools; 

(7) Transportation of any bona fide employees to and from their place(s) of 
regular employment; 

(8) Transportation of passengers when the movement is within a munic- 
ipality exclusively, or within contiguous municipalities and within a 
residential and commercial zone adjacent to and a part of such 
municipality or contiguous municipalities; provided, the Commission 
shall have power in its discretion, in any particular case, to fix the 
limits of any such zone; 

(9) through (17) Repealed by Session Laws 1995, c. 523, s. 16. 

(18) Charter parties, as defined by this subdivision when such charter 
party 1s sponsored or organized by, and used by, any organized senior 
citizen group whose members are sixty (60) years of age or older. Such 
charter party shall be subject to subsections (f) and (g) of this section. 
“Charter party”, for the purpose of this subdivision, means a group of 
persons who, pursuant to a common purpose and under a single 
contract, and at a fixed charge for the vehicle, have acquired the 
exclusive use of a passenger-carrying motor vehicle to travel together 
as a group from a point of origin to a specified destination or for a 
particular itinerary, either agreed upon in advance or modified by the 
chartering group after having left the place of origin. 

(b) The Commission shall have jurisdiction to fix rates of carriers of 
passengers operating as described in (5) and (8) of subsection (a) of this section 
in the manner provided in this Chapter, and shall have jurisdiction to hear and 
determine controversies with respect to extensions and services, and the 
Commission’s rules of practice shall include appropriate provisions for bring- 
ing such controversies before the Commission and for the hearing and 
ian of the same; provided nothing in this paragraph shall include 
taxicabs. 

(c) The Commission may conduct investigations to determine whether any 
person purporting to operate under the exemption provisions of this section 1S, 
in fact, so operating, and make such orders as it deems necessary to enforce 
compliance with this section. 

(d) The venue for any action commenced to enforce compliance with the 
terms of this Article against any person purporting to operate under any of the 
exemptions provided in this section shall be in one of the counties of the 
superior court district or set of districts as defined in G.S. 7A-41.1 wherein the 
violation is alleged to have taken place and such person shall be entitled to 
trial by jury. 

(e) None of the provisions of this section nor any of the provisions of this 
Chapter shall be construed so as to prohibit or regulate the transportation of 
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property by any motor carrier when the movement is within a municipality or 
within contiguous municipalities and within a zone adjacent to and commer- 
cially a part of such municipality or contiguous municipalities, as defined by 
the Commission. The Commission shall have the power in its discretion, in any 
particular case, to fix the limits of any such zone. Nothing herein shall be 
construed as an abridgment of the police powers of any municipality over such 
operation wholly within any such municipality. Nothing in this Chapter shall 
be construed to prohibit or regulate the transportation of household effects of 
families from one residence to another by persons who do not hold themselves 
out as being, and are not generally engaged in the business of transporting 
such property for compensation. 

(f) Notwithstanding the exemption for transportation of passengers and 
household goods provided under subsections (a) through (e) of this section, all 
motor carriers transporting passengers for compensation under said exemp- 
tions or under any special exemptions granted by the Utilities Commission 
under G.S. 62-261 shall be subject to the same requirements for security for 
protection of the public as are established for regulated motor common carriers 
by the rules of the Utilities Commission pursuant to G.S. 62-268, and all such 
motor carriers transporting for hire under said exemption provisions shall 
further be subject to the same requirements for safety of operation of said 
motor vehicles as are required of regulated motor common carriers under the 
provisions of Chapter 20 and the regulations of the Division adopted pursuant 
thereto. The Division is authorized to promulgate rules and regulations for the 
enforcement of said requirements in the case of all such exempt operations, 
and the officers and agents of the Division shall have full authority to inspect 
said exempt vehicles and to apply all enforcement regulations and penalties for 
violation of said security regulations and safety regulations as in the case of 
regulated motor carriers. 

(g) The owners of all motor vehicles used in any transportation for compen- 
sation which is declared to be exempt under this section shall register such 
operation with the Division of Motor Vehicles and shall secure from the 
Division of Motor Vehicles a certificate of exemption. (1947, c. 1008, s. 4; 1949, 
Ceo 7c rool. C. 057, so) lt 1950, c, L140 su? 19bb. Cc. 1194 iss, 2) 1950; 
ml ees sl 965, C. )L6n Cc. 1 1967. comliso.<L 20331969, c..6381,19715 
Commodi 1973.c. 175: 197 7,.c. 217; 1979,c, 204; 8: 1: 1985, c, 454) .ss:. 9-11; 
1987 (Reg. Sess., 1988), c. 1037, s. 94; 1995, c. 523, s. 16.) 


CASE NOTES 


Rate Scheme Held Unconstitutional. — 
The state regulatory scheme by which the Util- 
ities Commission set rates for franchised carri- 
ers to charge the U.S. Army in transportation of 
household goods violated the national procure- 
ment policy and was an unconstitutional bur- 
den on the United States in the exercise of its 
constitutional powers. United States v. North 
Carolina Utils. Comm’n, 352 F. Supp. 274 
(H.D.N3G.71972). 

The Utilities Commission is not vested 
with power to require the operators of 
services enumerated in subdivisions (1) to 
(8) of subsection (a) to obtain a franchise 
from it and does not have any supervision or 
jurisdiction over such operation, except the 
operations set forth in subdivisions (5) and (8) 
of subsection (a), and as to them it retains 
jurisdiction to fix rates and “to hear and deter- 


mine controversies with respect to extensions 
and services.” City of Winston-Salem v. Win- 
ston-Salem City Coach Lines, 245 N.C. 179, 95 
S.E.2d 510 (1956). 

Commission Has Jurisdiction to Deter- 
mine Exemptions. — The Commission has 
jurisdiction to determine whether or not the 
actual operations of a carrier fall under the 
exemptive provisions. State ex rel. N.C. Utils. 
Comm’n v. McKinnon, 254 N.C. 1, 118 S.E.2d 
134 (1961). 

Jurisdiction of Commission over City 
Bus Lines. — The Commission has been given 
specific authority to fix city bus fares. State ex 
rel. Utils. Comm’n v. City of Greensboro, 244 
N.C. 247, 93 S.E.2d 151 (1956). 

An intracity carrier, holding a certificate of 
exemption issued by the Commission and a 
franchise from the city or town in which it 
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operates, is exempt from control of the Commis- 
sion, except as to rates and controversies with 
respect to extensions and services. State ex rel. 
N.C. Utils. Comm’n v. McKinnon, 254 N.C. 1, 
118 8.E.2d 134 (1961). 

Any provisions with respect to rates and 
services contained in a franchise contract be- 
tween a utilities company and a municipal 
corporation, authorizing the utilities company 
to transport passengers over its streets, are 
subject to the orders of the Utilities Commis- 
sion in respect thereto. City of Winston-Salem 
v. Winston-Salem City Coach Lines, 245 N.C. 
179, 95 S:E.2d 510: (1956), 

Dispute as to Curtailment of Services by 
Bus Carrier. — Where a municipality has 
granted a franchise to a utilities company to 
operate passenger buses over its streets, the 
parties may mutually agree upon extensions 
and services, changes in routes, or curtailment 
of services, when in the opinion of the govern- 
ing board of the municipality such changes are, 
under the existing conditions, for the best in- 
terest of all concerned, including the public. 
However, when the parties are unable to agree 
to a proposed curtailment of existing services, 
the matter is within the exclusive jurisdiction 
of the Utilities Commission and the municipal- 
ity may not enjoin the utility from the proposed 
curtailment of services, although the utility 
may not change its schedules or curtail its 
services unless given authority to do so by the 
Utilities Commission. City of Winston-Salem v. 
Winston-Salem City Coach Lines, 245 N.C. 179, 
9575. E20 ol Ond956), 

No Territorial Limitations on Intracity 
Carrier When Subdivisions (a)(1) and 
(a)(6) Apply. — An exempted intracity carrier 
under subdivision (a)(8) has no territorial lim- 
itations as to the transportation of passengers 
under subdivisions (a)(1) and (a)(6) of this sec- 
tion, where the request for such services arises 
within the area for which such carrier holds a 
certificate of exemption from the Commission 
and a franchise from the municipality in which 
it operates or within any additional zone or 
zones adjacent thereto which have been fixed 
by the Commission. State ex rel. N.C. Utils. 
Comm’n v. McKinnon, 254 N.C. 1, 118 S.E.2d 
134 (1961). 

Operations Devoted Exclusively to 
Transportation of Employees to and from 
Work. — The North Carolina Utilities Com- 
mission does not have regulatory supervision of 
operations devoted exclusively to the transpor- 
tation by motor vehicle of the bona fide employ- 
ees of industrial plants to and from the places of 
their employment, even in cases where the 
persons conducting such operations are en- 
gaged at the same time or at other times in 
carrying on the callings of common carriers by 
motor vehicle. State ex rel. Utils. Comm’n v. 


CH. 62. PUBLIC UTILITIES 


§62-260 


Carolina Coach Co:, 236eN.C., 583) 73. S:H.2d 
562 (1952). 

Transportation to and from Federal Mil- 
itary Reservation. — Carriers in intrastate 
commerce transporting passengers for hire to 
and from federal military reservations or bases 
are exempted from regulation of the Utilities 
Commission only if such carriers have been 
procured by the United States government to 
carry passengers for it, or the transportation of 
such passengers is under the control of the 
United States. Bryant v. Barber, 237 N.C. 480, 
75 S.E.2d 410 (1953). 

Transportation of Athletic Teams and 
School Bands. — While it is true that the 
statute which governs the operation of school 
buses makes no provision one way or the other 
for the transportation of athletic teams or 
school bands, it is equally true that school 
bands and athletic teams are under the control 
of the school authorities. Therefore, the board 
controlling such activities would have the in- 
herent right to contract for such transportation 
as might be necessary to transport its athletic 
teams and its bands to and from events which 
have been scheduled under the supervision of 
school authorities, and such transportation 
would be exempt under subdivision (a)(1) of 
this section. State ex rel. N.C. Utils. Comm’n v. 
McKinnon, 254 N.C. 1, 118 S.E.2d 134 (1961). 

Municipal Franchise for Limousine Ser- 
vice to Airport. — The provisions of G.S. 63-2, 
63-49, 63-50, 63-53, and this section authorize a 
municipal corporation to award a franchise 
contract granting the right to provide limousine 
service to a municipal airport upon certain 
terms and conditions set forth in the franchise 
ordinance. Harrelson v. City of Fayetteville, 
271 N.C. 87, 155 S.H.2d 749 (1967). 

Action by Competing Carrier Against 
Exempted Carrier Violating Section. — 
When an exempted carrier is operating in vio- 
lation of the exemptive provisions of this sec- 
tion, any other carrier adversely affected 
thereby may institute an action in the superior 
court against such exempted carrier, pursuant 
to subsection (d) of this section and G.S. 62-279. 
State ex rel. N.C. Utils. Comm’n v. McKinnon, 
254 N.C. 1, 118 S.E.2d 134 (1961). 

As to motor vehicles carrying mail un- 
der former statute, see Winborne v. Brown- 
ing, 206 N.C.557, 174 5. Hs 57941934), 

Cited in State ex rel. Utils. Comm’n v. Amer- 
ican Courier Corp., 8 N.C. App. 358, 174 S.E.2d 
814 (1970); State ex rel. Utils. Comm’n v. J.D. 
McCotter, Inc., 16 N.C. App. 475, 192 S.E.2d 
629 (1972); State ex rel. Utils. Comm’n -v. 
Southern Coach Co., 19 N.C. App. 597, 199 
S.E.2d 731 (1973); State ex rel. Utils. Comm’n 
v. Tar Heel Indus., Inc., 77 N.C. App. 75, 334 
S.E.2d 396 (1985). 
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OPINIONS OF ATTORNEY GENERAL 


Subdivision (a)(1) of this section specif- 
ically exempts political subdivisions from 
regulation by the Utilities Commission. See 
opinion of Attorney General to Mr. David D. 
King, Director of Division of Public Transporta- 
tion, North Carolina Department of Transpor- 
tation, 55 N.C.A.G. 76 (1986). 

The Pasquotank-Perquimans-Camden- 
Chowan District Health Department has 
the authority to operate public transit on a fare 


paying basis, without establishment of a Trans- 
portation Authority. Subdivision (a)(1) of this 
section specifically exempts political subdivi- 
sions of this State from regulation by the North 
Carolina Utilities Commission. See opinion of 
Attorney General to Mr. David D. King, Direc- 
tor of Division of Public Transportation, North 
Carolina Department of Transportation, 55 
N.C.A.G. 76 (1986). 


§ 62-261. Additional powers and duties of Commission 
applicable to motor vehicles. 


The Commission is hereby vested with the following powers and duties: 

(1) To supervise and regulate bus companies and to that end, the 
Commission may establish reasonable requirements with respect to 
continuous and adequate service, transportation of baggage, newspa- 
pers, mail and light express, uniform system of accounts, records and 
reports and preservation of records. 

(2) To supervise the operation and safety of passenger bus stations in any 
manner necessary to promote harmony among the carriers using such 
stations and efficiency of service to the traveling public. 

(3) Repealed by Session Laws 1985, c. 454, s. 12. 

(4) For the purpose of carrying out the provisions of this Article, the 
Utilities Commission may avail itself of the special information of the 
Board of Transportation in promulgating safety requirements and in 
considering applications for certificates or permits with particular 
reference to conditions of the public highway or highways involved, 
and the ability of the said public highway or highways to carry added 
traffic; and the Board of Transportation, upon request of the Utilities 
Commission, shall furnish such information. 

(5) The Commission may, without prior notice and hearing, make and 
enter any order, rule, regulation, or requirement, not affecting rates, 
upon unanimous finding by the Commission of the existence of an 
emergency and make such order, rule, regulation or requirement 
effective upon notice given to each affected motor carrier by registered 
mail, or by certified mail pending a hearing thereon as provided in 
this subdivision. It shall not be necessary for the Commission to give 
notice to the carriers affected or to hold a hearing prior to a revision 
in the rules regarding procedures to be followed in filing rates. Any 
such emergency order, rule, regulation or requirement shall be subject 
to continuation, modification, change, or revocation after notice and 
hearing and all such emergency orders, rules, regulations and re- 
quirements shall be supplanted and superseded by any final order, 
rule, regulation or requirement entered by the Commission. 

(6) The Commission shall regulate brokers and make and enforce reason- 
able requirements respecting their licenses, financial responsibility, 
accounts, records, reports, operations and practices. 

(7) Repealed by Session Laws 1985, c. 454, s. 12. 

(8) To determine, upon its own motion, or upon motion by a motor carrier, 
or any other party in interest, whether the transportation of house- 
hold goods in intrastate commerce performed by any motor carrier or 
class of motor carriers lawfully engaged in operation in this State is in 
fact of such nature, character, or quantity as not substantially to 
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affect or impair uniform regulation by the Commission of transporta- 
tion by motor carriers engaged in intrastate commerce. Upon so 
finding, the Commission shall issue a certificate of exemption to such 
motor carrier or class of motor carriers which, during the period such 
certificate shall remain effective and unrevoked, shall exempt such 
carrier or class of motor carriers from compliance with the provisions 
of this Article, and shall attach to such certificate such reasonable 
terms and conditions as the public interest may require. At any time 
after the issuance of any such certificate of exemption, the Commis- 
sion may by order revoke all or any part thereof, if it shall find that the 
transportation in intrastate commerce performed by the carrier or 
class of carriers designated in such certificate will be, or shall have 
become, or is reasonably likely to become, or such nature, character, or 
quantity as in fact substantially to affect or impair uniform regulation 
by the Commission of intrastate transportation by motor carriers in 
effectuating the policy declared in this Chapter. Upon revocation of 
any such certificate, the Commission shall restore to the carrier or 
carriers affected thereby, without further proceedings, the authority, 
if any, to operate in intrastate commerce held by such carrier or 
carriers at the time the certificate of exemption pertaining to such 
carrier or carriers became effective. No certificate of exemption shall 
be denied, and no order of revocation shall be issued, under this 
paragraph, except after reasonable opportunity for hearing to inter- 
ested parties. 

(9) To inquire into the management of the business of motor carriers and 
into the management of business of persons controlling, controlled by 
or under common control with, motor carriers to the extent that such 
persons have a pecuniary interest in the business of one or more motor 
carriers, and the Commission shall keep itself informed as to the 
manner and method in which the same are conducted, and may obtain 
from such carriers and persons such information as the Commission 
deems necessary to carry out the provisions of this Article. 

(10) Repealed by Session Laws 1985, c. 454, s. 12. 

(11) The Commission may from time to time establish such just and 
reasonable classifications of groups of carriers included in the term 
“common carrier by motor vehicle” as the special nature of the service 
performed by such carriers shall require; and such just and reason- 
able rules, regulations, and requirements, consistent with the provi- 
sions of this Article, to be observed by such carriers so classified or 
grouped, as the Commission deems necessary or desirable in the 
public interest. (1947, c. 1008, s. 5; 1949, c. 1132, s. 6; 1953, c. 1140, s. 
o, 1907, ¢..65,'s. 11> ¢7 1152) sh 7 196 hc 47275. 91965 ec oa eeme 
19697 ¢. 723, 8. 2: ¢. 163) 1973) ¢. 507, so, 1985"c145 40s le seam 
Seo el OO Cee ocr) 


Cross References. — As to revocation of 
license plates for violation of Chapter, see G.S. 
62-278. 
CASE NOTES 


Power to Promulgate Rules and Regula- 
tions. — The Commission may impose upon 
the holder of a permit any reasonable rules and 
regulations with respect to the operations 
thereunder which are now in effect or which 
may be adopted hereafter for the regulation of 


motor vehicle carriers performing similar ser- 
vice. State ex rel. Utils. Comm’n v. Fleming, 235 
N.C. 660, 71 S.E.2d 41 (1952). 

Duty to Require Certificate Holder to 
Render Services Contemplated. — The 
Truck Act of 1947 and the amendments thereto 
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placed upon the Commission the responsibility 
of requiring the holder of the certificate to 
render the service contemplated. State ex rel. 
Utils, Comm’n y. Colter, 259 N.C. 269, 130 
S.E.2d 385 (1963). 

A substantial rather than a simulated 
performance is required to support a bona 
fide carrier operation. State ex rel. Utils. 
Comm’n v. Colter, 259 N.C. 269, 130 S.E.2d 385 
(1963). 

Contracts Subject to Commission’s Au- 
thority. — Contracts between carriers affect- 
ing service to the public are subject to the 
Commission’s regulatory authority. State ex 
rel. Utils. Comm’n v. Carolina Coach Co., 260 
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N.C. 43, 1382 S.E.2d 249 (1963). 

Approved Contract as Order of Commis- 
sion. — A contract between public utilities, 
when formally approved by the Commission, is 
in effect an order of the Commission binding on 
each of the parties. State ex rel. Utils. Comm’n 
y..Carolina Coach Co., 260 N.C. 43.152 5.E.2d 
249 (1963). 

The interchange of freight between an 
intrastate and an interstate carrier, even 
though the property is being moved in inter- 
state commerce, is left to the state commis- 
sions. State ex rel. Utils. Comm’n v. Fox, 239 
IN.Cs 2539-7985. 20789171954). 


§ 62-262. Applications and hearings other than for bus 
companies. 


(a) Except as otherwise provided in G.S. 62-260[,] 62-262.1 and 62-265, no 
person shall engage in the transportation of passengers or household goods in 
intrastate commerce unless such person shall have applied to and obtained 
from the Commission a certificate authorizing such operations, and it shall be 
unlawful for any person knowingly or wilfully to operate in intrastate 
commerce in any manner contrary to the provisions of this Article, or of the 
rules and regulations of the Commission. No certificate shall be amended so as 
to enlarge or in any manner extend the scope of operations of a motor carrier 
without complying with the provisions of this section. 

(b) Upon the filing of an application for a certificate, the Commission shall, 
within a reasonable time, fix a time and place for hearing such application. The 
Commission shall from time to time prepare a truck calendar containing notice 
of such hearings, a copy of which shall be mailed to the applicant and to any 
other persons desiring it, upon payment of charges to be fixed by the 
Commission. The notice or calendar herein required shall be mailed at least 20 
days prior to the date fixed for the hearing, but the failure of any person, other 
than applicant, to receive such notice or calendar shall not, for that reason, 
invalidate the action of the Commission in granting or denying the application. 

(c) The Commission may, in its discretion, except where a regular calendar 
providing notice is issued, require the applicant to give notice of the time and 
place of such hearing together with a brief description of the purpose of said 
hearing and the exact route or routes and authority applied for, to be published 
not less than once each week for two successive weeks in one or more 
newspapers of general circulation in the territory proposed to be served. The 
Commission may in its discretion require the applicant to give such other and 
further notice in the form and manner prescribed by the Commission to the 
end that all interested parties and the general public may have full knowledge 
of such hearing and its purpose. If the Commission requires the applicant to 
give notice by publication, then a copy of such notice shall be immediately 
mailed by the applicant to the Commission, and upon receipt of same the chief 
clerk shall cause the copy of notice to be entered in the Commission’s docket of 
pending proceedings. The applicant shall, prior to any hearing upon his 
application, be required to satisfy the Commission that such notice by 
publication has been duly made, and in addition to any other fees or costs 
required to be paid by the applicant, the applicant shall pay into the office of 
the Commission the cost of the notices herein required to be mailed by the 
Commission. 

(d) Any motor carrier desiring to protest the granting of an application for 
a certificate, in whole, or in part, may become a party to such proceedings by 
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filing with the Commission, not less than 10 days prior to the date fixed for the 
hearing, unless the time be extended by order of the Commission, its protest in 
writing under oath, containing a general statement of the grounds for such 
protest and the manner in which the protestant will be adversely affected by 
the granting of the application in whole or in part. Such protestant may also 
set forth in his protest its proposal, if any, to render either alone or in 
conjunction with other motor carriers, the service proposed by the applicant, 
either in whole or in part. Upon the filing of such protest it shall be the duty 
of the protestant to file three copies with the Commission, and the protestant 
shall certify that a copy of said protest has been delivered or mailed to the 
applicant or applicant’s attorney. When no protest is filed with the Commission 
within the time herein limited, or as extended by order of the Commission, the 
Commission may proceed to decide the application on the basis of testimony 
taken at a hearing, or on the basis of information contained in the application 
and sworn affidavits, and make the necessary findings of fact and issue or 
decline to issue the certificate applied for without further notice. Persons other 
than motor carriers shall have the right to appear before the Commission and 
give evidence in favor of or against the granting of any application and with 
permission of the Commission may be accorded the right to examine and 
cross-examine witnesses. 

(e) The burden of proof shall be upon the applicant for a certificate to show 
to the satisfaction of the Commission: 

(1) That public convenience and necessity require the proposed service in 
addition to existing authorized transportation service, and 

(2) That the applicant is fit, willing and able to properly perform the 
proposed service, and 

(3) That the applicant is solvent and financially able to furnish adequate 
service on a continuing basis. 

(f) through (h) Repealed by Session Laws 1985, c. 676, s. 19. 

(1), G) Repealed by Session Laws 1995, c. 523, s. 18. 

(k) The Commission shall by general order, or rule, having regard for the 
public convenience and necessity, provide for the abandonment or permanent 
or temporary discontinuance of transportation service previously authorized in 
a certificate. 

(/) The provisions of this section shall not be applicable to applications for 
certificates of authority by bus companies or related hearings. (1947, c. 1008, 
Ss. tly 1949, ¢, 1132, 's. 10) 1953; ¢..825, 693019570; 1152 "sse800 1950s eae, 
s. 11; 1963, c. 1165, s. 1; 1965, c. 214; 1981, c. 193, s. 4; 1985, c. 676, s. 19:'1995, 
ChDZ ONS. Lo.) 


Editor’s Note. — It appears that a comma 
was intended in the first sentence of subsection 
(a) following the reference to “G.S. 62-260.” 


Legal Periodicals. — For survey of 1977 
law on common carriers, see 56 N.C.L. Rev. 853 
(1978). 


CASE NOTES 


I. In General. 
Il. Procedure. 


I. IN GENERAL, 


“Route” Not Synonymous with “Terri- 
tory”. — “Route” means the highway or road 
traveled in serving communities, districts, or 
territories adjacent to it, and is not synony- 
mous with “territory.” State ex rel. Utils. 
Comm'n v. Queen City Coach Co., 233 N.C. 119, 
63 S.E.2d 113 (1951); State ex rel. Utils. 


Comm’n v. Ray, 236 N.C. 692, 73 S.E.2d 870 
(1953). 

As to what constitutes a contract car- 
rier, see State ex rel. Utils. Comm’n v. Petro. 
Transp., Inc., 2 N.C: App. 566, 168 S:K:2d 526 
(1968). 

Requirements for Permit to Operate as 
Contract Carrier. — In addition to the statu- 
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tory requirements of G.S. 62-3 and this section, 
an applicant for a permit to operate as a con- 
tract carrier in North Carolina must conform to 
the standards set forth by the Utilities Com- 
mission in Rule R2-15(b). State ex rel. Utils. 
Comm'n v. American Courier Corp., 8 N.C. App. 
358, 174 S.E.2d 814 (1970). 

“Certificate” authorizes performance as 
common carrier, while “permit” autho- 
rizes performance as contract carrier. 
State ex rel. Utils. Comm’n v. Tar Heel Indus., 
Inc., 77 N.C. App. 75, 334 S.E.2d 396 (1985). 

Grant of Franchise to Be Predicated on 
Public Convenience and Necessity. — The 
granting of franchise authority for the opera- 
tion of buses over the highways of this State, for 
the transportation of persons and property for 
compensation, must be predicated upon public 
convenience and necessity. State ex rel. N.C. 
Utils. Comm’n v. Carolina Coach Co., 261 N.C. 
384, 134 S.E.2d 689 (1964). 

The convenience and necessity required 
are those of the public and not of an 
individual or individuals. State ex rel. Utils. 
Comnrn v. Carolina Coach Co., 260 N.C. 43, 132 
§.H.2d 249 (1963), 

The doctrine of convenience and neces- 
sity is a relative or elastic theory. The facts 
in each case must be separately considered, and 
from those facts it must be determined whether 
public convenience and necessity require a 
given service to be performed or dispensed 
with. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 438, 1382 S.E.2d 249 (1963). 

“Necessity” means reasonably necessary 
and not absolutely imperative. State ex rel. 
Utils. Comm’n v. Carolina Coach Co., 260 N.C. 
43,132 S.E.2d 249 (1963). 

Any service or improvement which is desir- 
able for the public welfare and highly impor- 
tant to the public convenience may be properly 
regarded as necessary. State ex rel. Utils. 
Comm'n v. Carolina Coach Co., 260 N.C. 48, 132 
S.E.2d 249 (1963). 

What constitutes “public convenience 
and necessity” is primarily an administrative 
question with a number of imponderables to be 
taken into consideration, e.g., whether there is 
a substantial public need for the service, 
whether the existing carriers can reasonably 
meet this need, and whether it would endanger 
or impair the operations of existing carriers 
contrary to the public interest. State ex rel. 
Utils. Comm’n v. Queen City Coach Co., 4 N.C. 
App. 116, 166 S.E.2d 441 (1969); State ex rel. 
Utils. Comm’n v. Southern Coach Co., 19 N.C. 
App. 597, 199 S.E.2d 731 (1973), cert. denied, 
284 N.C. 623, 201 S.E.2d 693 (1974). 

If a new service is necessary, and there 
are carriers already in the field, there is 
always the vital question, in determining con- 
venience and necessity, whether the new ser- 
vice should be rendered by the existing carriers 
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or by the new applicant. State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260 N.C. 438, 132 
S.E.2d 249 (1963). 

Burden upon Applicant to Show Public 
Convenience and Necessity. — The burden 
of proof is upon the applicant for franchise 
authority to show public convenience and ne- 
cessity. State ex rel. N.C. Utils. Comm'n vy. 
Carolina Coach Co., 261 N.C. 384, 1384 S.E.2d 
689 (1964). 

The Commission’s conclusion that public con- 
venience and necessity required the proposed 
service was unsupported by competent evi- 
dence in view of the entire record, where the 
petitioner failed to show that any individual 
required his service for a non-local, intrastate 
move—witness testimony that he would recom- 
mend that his daughter use petitioner’s ser- 
vices for a long-distance move did not consti- 
tute material evidence of a substantial public 
need absent statistics, expert testimony or 
other evidence—and where petitioner failed to 
present evidence on the issues of whether ex- 
isting carriers could reasonably meet the need 
for intrastate moving services and whether the 
granting of his application would impair the 
operations of existing carriers contrary to the 
public interest; furthermore, contrary to the 
Commission’s suggestion, the intervenors did 
not have the burden of showing that granting 
the application would have a ruinous effect 
upon them. Dunnagan v. Ndikom, 139 N.C. 
App. 246, 533 S.E.2d 494, 2000 N.C. App. 
LEXIS 906 (2000). 

Applicant Failed to Show Public Conve- 
nience and Necessity. — The North Carolina 
Utilities Commission erred in granting peti- 
tioner’s application for a certificate of public 
convenience and necessity under this section 
where the petitioner failed to show that any 
individual required his service for a non-local, 
intrastate move and, although the petitioner’s 
desire to serve the Hispanic community was 
commendable, he failed to show that the mov- 
ing needs of the Hispanic community were not 
being met by existing intrastate moving ser- 
vices; a showing that there had been a popula- 
tion increase with nothing more did not estab- 
lish sufficient evidence of a substantial public 
need for petitioner’s proposed service, and pe- 
titioner failed to present evidence on the issues 
of whether existing carriers could reasonably 
meet the need for intrastate moving services 
and whether granting his application would 
impair the operations of existing carriers con- 
trary to the public interest. Union Transf. & 
Storage Co. v. Lefeber, 139 N.C. App. 280, 533 
S.E.2d 550, 2000 N.C. App. LEXIS 910 (2000). 

Special Rule for Relocation of Existing 
Routes. — The Utilities Commission has de- 
veloped a special rule for applications that seek 
only to relocate an existing route over a new 
highway. In these cases the Commission does 
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not require such an extensive demonstration of 
public convenience and necessity as in other 
cases. Instead, the applicant is only required to 
show that the proposed route, as it now exists 
and with future improvements, will provide a 
much safer, quicker and improved service. 
State ex rel. Utils. Comm’n v. Southern Coach 
Co., 19 N.C. App. 597, 199 S.E.2d 731 (1973), 
cert. denied, 284 N.C. 623, 201 S.E.2d 693 
(1974). 

By encouraging bus companies to make use 
of new and improved highways soon after they 
are opened, the special rule for relocation of 
existing routes serves “to promote, in the inter- 
est of the public, the inherent advantages of 
highway transportation,” which is one of the 
stated purposes of the motor carriers statute. 
State ex rel. Utils. Comm’n v. Southern Coach 
Co., 19 N.C. App. 597, 199 S.E.2d 731 (1973), 
cert. denied, 284 N.C. 623, 201 S:E.2d 693 
(1974). 

Test of “Public Need” Not Applicable to 
Transfer Proceedings. — The showing of 
public need which subsection (e)(1) of this sec- 
tion requires of an application for a new author- 
ity is not applicable in a transfer proceeding 
under G.S. 62-111 and was not written into it 
by G.S. 62-111(a). State ex rel. Utils. Comm’n v. 
Associated Petro. Carriers, 7 N.C. App. 408, 
173 S.E.2d 25 (1970). 

Subsection (e) of G.S. 62-111 does not indi- 
cate a policy change toward protecting existing 
certificate holders from lawful competition. 
Like the subsection (a) “public convenience and 
necessity” test, the requirement that the Com- 
mission find the transfer “in the public inter- 
est” does not write into the transfer approval 
procedure the new certificate test of public need 
in subsection (e)(1) of this section. State ex rel. 
Utils. Comm’n v. Associated Petro. Carriers, 7 
N.C. App. 408, 173 S.E.2d 25 (1970). 

Where Carrier’s Authority Is Not Dor- 
mant. — The criteria “if justified by the public 
convenience and necessity” in subsection (a) of 
G.S. 62-111 is interpreted as a statutory basis 
for the test of dormancy. Where the authority 
has been abandoned or “dormant,” the Commis- 
sion has denied applications for transfer be- 
cause approval would in effect be the granting 
of a new authority without satisfying the new 
authority test of public need set out in subsec- 
tion (e)(1) of this section. Where the authority 
has been actively operated, the applicants for 
sale and transfer of motor freight carrier rights 
are under no burden to show through shipper 
witnesses that a demand and need exist. The 
rationale is that public convenience and neces- 
sity were shown to exist when the authority 
was granted or acquired, and the rebuttable 
presumption of law is that it continues. State 
ex rel. Utils. Comm’n v. Associated Petro. Car- 
riers, 7 N.C. App. 408, 173 S.E.2d 25 (1970). 

Where the issue of dormancy under GS. 
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62-112(c) has been raised, if the Commission 
finds that the franchise is not dormant, it must 
then determine if the criteria required by G.S. 
62-111 for approval of the transfer has been 
met. If the Commission finds that the franchise 
is dormant under G.S. 62-112(c), the applica- 
tion for transfer must be denied, because ap- 
proval would in effect constitute the granting of 
a new franchise without satisfying the new 
authority test and other requirements of sub- 
section (e) of this section. State ex rel. Utils. 
Comm'n v. Estes Express Lines, 33 N.C. App. 
174, 234 S.E.2d 624 (1977). 

The factors denominated as impondera- 
bles, namely, whether the existing carriers can 
reasonably meet the need for the service, and 
whether the granting of the application would 
endanger or impair the operations of existing 
carriers contrary to the public interest, are not 
solely determinative of the right of the Com- 
mission to grant the application. Both are di- 
rected to the question of public convenience and 
necessity. Nevertheless, if the proposed opera- 
tion under the certificate sought would seri- 
ously endanger or impair the operations of 
existing carriers contrary to the public interest, 
the certificate should not be issued. State ex rel. 
Utils. Comm’n v. Queen City Coach Co., 4 N.C. 
App. 116, 166 S.E.2d 441 (1969). 

There is no public policy condemning 
competition as such, between contract 
carriers, in the field of public utilities; the 
public policy only condemns unfair or destruc- 
tive competition. State ex rel. Utils. Comm’n v. 
American Courier Corp., 8 N.C. App. 358, 174 
S.E.2d 814 (1970); State ex rel. Utils. Comm’n 
v. American Courier Corp., 8 N.C. App. 367, 174 
S.E.2d 808 (1970). 

Grant of Application Not Prohibited by 
Fact That Competing Carrier’s Business 
Would Be Adversely Affected. — The fact 
that the granting of a proposed application 
would adversely affect the business of a carrier 
corporation is not a sufficiently compelling rea- 
son to prohibit the entrance of other contract 
carriers into the field of transporting bank 
documents and other commodities. State ex rel. 
Utils. Comm’n v. American Courier Corp., 8 
N.C. App. 358, 174 S.E.2d 814 (1970); State ex 
rel. Utils. Comm’n v. American Courier Corp., 8 
N.C. App. 367, 174 S.E.2d 808 (1970). 

Applications to Serve Communities 
Served by Another Carrier and to Dupli- 
cate Routes Distinguished. — Application 
by carrier to serve communities being served by 
another carrier, who intervenes and protests 
the application, as distinguished from an appli- 
cation for duplication of routes, does not re- 
quire the Utilities Commission to find that the 
existing carrier’s service is inadequate and to 
afford such existing carrier opportunity to rem- 
edy the inadequacy. State ex rel. Utils. Comm’n 
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v. Queen City Coach Co., 233 N.C. 119, 63 
S:2d-113 (1951). 

Protection as to Duplication in Route. — 
Granting of a franchise over any part of the 
route of an existing carrier is prohibited except 
upon prescribed conditions, and not merely a 
duplication of the same route from terminus to 
terminus, but the application to serve commu- 
nities being served by the intervening carrier 
need not be denied in toto because there would 
be a duplication of routes along a short dis- 
tance, since the existing carrier may be pro- 
tected as to the duplication in route by proper 
restrictions in the certificate. State ex rel. Utils. 
Comm’n v. Queen City Coach Co., 233 N.C. 119, 
63 S.E.2d 113 (1951). 

A traversing of the same highways for 
certain distances by competing carriers 
may readily become necessary in the public 
interest and, in such an instance, more than 
one certificate may be granted, subject to such 
restrictions as will protect the authorized car- 
rier in respect of that part of the highway to be 
traversed by both. State ex rel. Utils. Comm’n v. 
CarelinasCoacn Co. 260 N.C. 43; 1382 Siii2d 
249 (1963). 

Former subsection (f) of this section did not 
forbid authority to two or more carriers to 
traverse the same segment of a highway so long 
as they did not render duplicate service. The 
mere fact that the two carriers would use the 
same highway for a distance did not require a 
denial of the application. State ex rel. Utils. 
Comm/iniv. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1963). 

When Duplicate Service Permitted. — 
Under former article of similar import, it was 
held that the Commission might, in its discre- 
tion, grant a franchise which would duplicate in 
whole or in part a previously authorized similar 
class of service; and when it was shown to the 
satisfaction of the Commission that the exist- 
ing operations were not providing sufficient 
service reasonably to meet the public conve- 
nience and necessity and the existing opera- 
tors, after 30 days’ notice, failed to provide the 
service required by the Commission, it would 
be the duty of the Commission to do so. State ex 
rel. Utils. Comm’n v. Carolina Coach Co., 224 
N.C. 390, 30 S.E.2d 328 (1944); State ex rel. 
Utils. Comm’n v. City Coach Co., 234 N.C. 489, 
67 S.E.2d 629 (1951). 

This section does not purport to protect 
against all competition, but is designed to pro- 
tect authorized carriers against ruinous compe- 
tition, and does not prohibit service of the same 
points by different carriers over separate routes 
when such duplicate service is in the public 
interest. State ex rel. Utils. Comm’n v. Queen 
City Coach Co, 233° N.C) 119,63 S_E.2d' 113 
(1951); State ex rel. Utils. Comm’n v. Ray, 236 
N.C. 692, 73'S.E.2d 870 (1953). 

Question of duplication of service must 
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be determined under statute in effect at 
the time the order of the Commission was 
entered. State ex rel. Utils. Comm’n v. City 
Coach Co., 234 N.C. 489, 67 S.E.2d 629 (1951). 

Commission May Grant “Closed Door” 
Authority Though Application Seeks Au- 
thority to Duplicate Service. — Since the 
Utilities Commission is not confined to the 
immediate scope of the pleadings filed, and may 
enlarge the scope of the inquiry, it may grant a 
“closed door” authority even though the appli- 
cation is for authority to duplicate service. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 43, 1382 S.E.2d 249 (1963). 

When “Closed Door” Authority Proper. 
— Where the principal business of a carrier is 
the transportation of passengers between two 
cities of the State along a route serving a 
number of other cities, and the improvement 
and construction of highways makes feasible a 
new and more direct route between the termini, 
the Utilities Commission, upon appropriate 
findings of fact, may grant such carrier “closed 
door” authority along the new route, notwith- 
standing that other carriers, respectively, serve 
segments of the route in “open door” operations. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co.,, 260EN- Gs 43.5132°5.H2di249 (1963): 

Grant of Application Upheld. — The Util- 
ities Commission properly granted an applica- 
tion for a contract carrier permit authorizing 
the applicant to transfer bank documents and 
other commodities between banks in the State, 
notwithstanding the protest by an existing con- 
tract carrier of bank documents that the grant- 
ing of the application would adversely affect its 
business, where there were findings, supported 
by competent and substantial evidence, that 
banks needed the services offered by the appli- 
cant and that their need could not be met by 
any existing means of transportation. State ex 
rel. Utils. Comm’n v. American Courier Corp., 8 
N.C. App. 358, 174 S.E.2d 814 (1970); State ex 
rel. Utils. Comm’n v. American Courier Corp., 8 
N.C. App. 367, 174 S.E.2d 808 (1970). 

As to charter service, see State ex rel. 
Utils. Comm’n v. Fleming, 235 N.C. 660, 71 
S.E.2d 41 (1952). 

For case holding scope of operation of 
carrier not enlarged by amendment, see 
State ex rel. Utils. Comm’n v. Fleming, 235 
N.C. 660, 71 S.E.2d 41 (1952). 

Applied in Bryant v. Barber, 237 N.C. 480, 
75 S.E.2d 410 (1953); State ex rel. Utils. 
Comm’n v. Home Transp. Co., 28 N.C. App. 340, 
220 S.E.2d 871 (1976); State ex rel. Utils. 
Comm’n v. M.L. Hatcher Pickup & Delivery 
Servs., Inc., 43 N.C. App. 662, 259 $.H.2d 791 
(1979); State ex rel. Utils. Comm’n v. M.L. 
Hatcher Pickup & Delivery Servs., Inc., 47 N.C. 
App. 418, 267 S.E.2d 488 (1980); State ex rel. 
Utils. Comm’n v. M.L. Hatcher Pickup & Deliv- 
ery Servs., Inc., 48 N.C. App. 115, 268 S.E.2d 
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851 (1980); State ex rel. Utils. Comm’n v. Pony 
Express Courier Corp., 58 N.C. App. 218, 292 
S.E.2d 769 (1982). 

Cited in State ex rel. Utils. Comm’n v. Caro- 
lina Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 
100 (1966); State ex rel. Utils. Comm’n v. J.D. 
McCotter, Inc., 16 N.C. App. 475, 192 S.E.2d 
629 (1972); State ex rel. Utils. Comm’n v. Estes 
Express Lines, 33 N.C. App. 99, 234 S.E.2d 628 
(lO: 


II. PROCEDURE. 


The procedure before the Commission is 
more or less informal, and is not as strict as 
in civil cases, nor is it confined by technical 
rules; substance and not form is controlling. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 43, 132'S.H.2d 249 (1963). 

The power of the Commission is not 
restricted to the proceedings as com- 
menced, but it may enlarge the scope of the 
inquiry beyond the issue raised by the plead- 
ings where the parties to be affected are before 
the Commission, participate in the proceed- 
ings, have full opportunity to be heard, and are 
not misled as to the purpose of the hearing. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 182 S.E.2d 249 (1963). 

The Commission is not confined to the 
immediate scope of the pleadings on file. It 
may enlarge the scope of the inquiry, and where 
the parties to be affected are before it, partici- 
pate in the inquiry and make defense, they 
cannot complain of a departure from the plead- 
ings. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 48, 182 S.E.2d 249 (1963). 

Treatment of Application for New Au- 
thority as Motion in Prior Cause. — An 
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application for a new authority to carry passen- 
gers between two municipalities of the State 
along a new route made feasible by the im- 
provement or construction of highways could be 
treated by the Utilities Commission as a motion 
in a prior cause in which the Commission 
approved an agreement of the carriers in re- 
gard to their respective services between the 
cities provided the carriers affected were given 
notice and an opportunity to be heard. The 
question of whether the prior order of approval 
could be collaterally attacked was thus obvi- 
ated. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 48, 1382 S.E.2d 249 (1968). 

Findings of fact by the Commission are 
conclusive and binding upon the reviewing 
court when supported by competent, material 
and substantial evidence in view of the entire 
record. State ex rel. Utils. Comm’n v. Petro. 
Transp., Inc., 2 N.C. App. 566, 163 S.E.2d 526 
(1968); State ex rel. Utils. Comm’n v. American 
Courier Corp., 8 N.C. App. 358, 174 S.E.2d 814 
(1970); State ex rel. Utils. Comm’n v. American 
Courier Corp., 8 N.C. App. 367, 174 S.E.2d 808 
(1970); State ex rel. Utils. Comm’n v. Kenan 
Transp. Co., 10 N.C. App. 626, 179 S.E.2d 799 
CLOT): 

Procedure Held Contrary to Statutory 
Requirements. — Where the Commission is- 
sued its directive without any notice or hearing 
whatever, simply instructing the parties pe- 
remptorily that they must enter into an agree- 
ment, such a procedure was entirely contrary to 
the statutory requirements, and any such order 
was invalid. State ex rel. Utils. Comm’n v. 
Southern Coach Co., 19 N.C. App. 597, 199 
S.E.2d 731 (1973), cert. denied, 284 N.C. 623, 
201 S.E.2d 693 (1974). 


§ 62-262.1. Certificates of authority for passenger opera- 
tions by bus companies. 


(a) Except as provided in G.S. 62-260, 62-262 and 62-265, no person shall 
engage in the transportation of passengers in intrastate commerce by motor 
vehicle without having applied for and obtained a certificate authorizing those 
operations from the Commission. It shall be unlawful for any person to 
knowingly or willfully operate in intrastate commerce in a manner contrary to 
the provisions of this Article or to the rules and regulations of the Commission. 
No certificate shall be amended to enlarge, or in any manner extend, the scope 
of operations of a bus company without complying with the provisions of this 
section. 

(b) Any bus company desiring a certificate of authority to operate in 
intrastate commerce in this State over fixed routes, or to enlarge or in any 
manner extend the scope of its fixed route operations previously granted by the 
Commission, may do so by filing a verified application with the Commission 
and by paying the filing fee established by G.S. 62-300. 

(c) The Commission shall issue a certificate of authority to an applicant for 
the transportation of passengers over a fixed route or to enlarge or extend 
authority previously granted, if the Commission finds that the applicant is fit, 
willing and able to provide the transportation to be authorized by the 
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certificate and to comply with the provisions of this Chapter, unless the 
Commission finds, on the basis of evidence presented by any person objecting 
to the issuance of the certificate, that the transportation to be authorized is not 
consistent with the public interest. 

(d) In making any findings relating to public interest under subsection (c) of 
this section, the Commission shall consider, to the extent applicable, (i) the 
transportation policy of this State as it relates to bus companies under G.S. 
62-259.1 and this Chapter; (11) the value of competition to the traveling and 
shipping public; (iii) the effect of issuance of the certificate on bus company 
service to small communities; and (iv) whether issuance of the certificate would 
impair the ability of any other fixed route carrier of passengers to provide a 
substantial portion of its fixed route passenger service, except that diversion of 
revenue or traffic from a fixed route carrier of passengers, alone, shall not be 
sufficient to support a finding that issuance of the certificate would impair the 
ability of the carrier to provide a substantial portion of its fixed route 
passenger service. 

(e) Within 10 days after the filing of an application, the applicant shall 
provide notice to be given as required by Commission rule. If no protest, raising 
material issues of fact to the granting of the application, is filed with the 
Commission within 30 days after the notice is given, the Commission may, 
upon review of the record and without a hearing, issue its certificate of 
authority granting the requested operating authority, if it is satisfied that the 
applicant meets the requirements set forth in subsection (c) of this section. 

(f) If protests are filed raising material issues of fact to the granting of the 
application, the Commission shall set the application for hearing, as soon as 
possible, and cause notice to be given as provided by its rules. At the hearing, 
the only issues for consideration are those set forth in subsections (c) and (d) 
of this section. The Commission shall issue its final order not later than 180 
days after the application is filed. 

(g) Any bus company authorized to transport passengers in intrastate 
commerce over fixed routes in this State and which in fact provides that service 
may, without filing a new application or paying further fees: (i) transport 
newspapers, express parcels or United States mail over the fixed routes on 
which it provides passenger transportation; (ii) provide charter operations to 
all points in the State; and (i11) transport charter passengers in the same motor 
vehicles with fixed route passengers. 

(h) Any bus company seeking a certificate to engage solely in charter 
operations within the State, or to enlarge or in any manner extend the scope 
of its charter operations previously granted by the Commission, may obtain 
one by (i) filing a verified application for the authority with the Commission; 
(ii) paying the applicable filing fee as prescribed by G.S. 62-300; and (i) 
demonstrating that it is fit, willing and able to perform the proposed charter 
operations. 

(i) Within 10 days after filing of an application for charter operations, the 
applicant shall provide notice as required by Commission rule or regulation. If 
no protests to the granting of the application, raising material issues of fact, 
are received by the Commission within 30 days after the notice is given, the 
Commission shall issue its certificate granting the requested authority unless 
it determines that the applicant is unfit, unwilling or unable to perform the 
proposed operations. In the event of this determination, or if protests to the 
proposed operation raising material issues of fact are received, the Commis- 
sion shall set the application for hearing, as soon as possible, and provide 
notice to be given as provided by its rules and shall issue its final order within 
180 days after application is filed. At the hearing, the only issue for consider- 
ation shall be whether the applicant is fit, willing and able to perform the 
proposed charter operations and the issue of need shall not be considered. On 
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the issue of its fitness, willingness and ability to perform the proposed charter 
operations, the applicant in its application and at any hearing shall present 
evidence from which the Commission may find that: (i) the applicant has 
sufficient assets to perform properly the proposed operations; (ii) the operation 
will be conducted only with properly qualified drivers; (iii) the applicant will 
maintain safe, clean and attractive buses and equipment; (iv) the applicant 
will maintain insurance for the protection of the public as provided in this 
Chapter; (v) the applicant has sufficient equipment to conduct the proposed 
operation; and (vi) the applicant will observe all applicable laws, rules and 
regulations of this State. 

(j) Any bus company authorized and engaged solely in charter operations 
shall not be required to transport passengers over a fixed route in this State as 
an incidence to its charter operations. (1985, c. 676, s. 20.) 


§ 62-262.2. Discontinuance or reduction in service. 


(a) When a bus company proposes to discontinue service over any intrastate 
route or proposes to reduce its level of service to any points on a route to a level 
which is less than one trip per day (excluding Saturdays and Sundays), it shall 
petition the Commission for permission to do so. Within 10 days after the filing 
of a petition, the Commission shall require notice to be given. 

(b) Any person or the Public Staff may object, to the Commission, to the 
granting of permission to any bus company to discontinue or reduce transpor- 
tation under this section. If neither objects to the granting of permission to 
discontinue or reduce service under this section, within 30 days after the notice 
as required by subsection (a) of this section, the Commission may grant the 
permission based on the record and without hearing. 

(c) If, within 30 days after the notice as required by subsection (a) of this 
section, any person or the Public Staff objects in writing to the Commission to 
granting of such permission, the Commission shall grant such permission 
unless the Commission finds as a fact, that the discontinuance or reduction in 
service is not consistent with the public interest or that continuing the 
transportation, without the proposed discontinuance or reduction, will not 
constitute an unreasonable burden on interstate commerce. In making a 
finding under this subsection, the Commission shall accord great weight to the 
extent to which the interstate and intrastate revenues from the transportation 
proposed to be reduced or discontinued are less than the variable costs of 
providing the transportation, including depreciation for revenue equipment. 
The Commission may also consider, to the extent applicable, all other factors 
which are to be considered by the Interstate Commerce Commission in a 
proceeding commenced under 49 U.S.C. § 10935. For the purposes of this 
section, the bus company filing a petition for permission to discontinue or 
reduce service shall have the burden of proving (i) the amount of its interstate 
and intrastate revenues received for transportation to, from or between, but 
not through, points on the involved intrastate route; and (ii) the system 
variable costs of providing the transportation. 

(d) The Commission may make its determination with or without a public 
hearing. The Commission shall take final action upon the petition not later 
than 120 days after any written objections to the petition are filed. 

(e) The provisions of G.S. 62-262(k) shall not be applicable to bus companies. 
(1985, c. 676, s. 21; 1989 (Reg. Sess., 1990), c. 1024, s. 15.) 


§ 62-263. Application for broker’s license. 


(a) No person shall engage in the business of a broker in intrastate 
operations within this State unless such person holds a broker’s license issued 
by the Commission. 
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(b) The Commission shall prescribe the form of application and such 
reasonable requirements and information as may in its judgment be necessary. 

(c) Upon the filing of an application for license the Commission may fix a 
time and place for the hearing of the application and require such notices, 
publications, or other service as it may prescribe by the general rule or 
regulation. 

(d) A license shall be issued to any qualified applicant therefor authorizing 
the whole or any part of the operations covered by the application if it is found 
that the applicant is fit, willing and able properly to perform the service 
proposed and to conform to the provisions of this Article and the requirements, 
rules and regulations of the Commission thereunder, and that the proposed 
service, to the extent to be authorized by the license, is or will be consistent 
with the public interest and policy declared herein. 

(e) The Commission shall have the same authority over persons operating 
under and holding a brokerage license as it has over motor carriers under this 
Article, and shall require a broker to furnish bond or other security approved 
by the Commission and sufficient for the protection of travelers by motor 
VenicleneLg49.c. 1132, s. 13351963, c. 1165,-s. 1.) 


§ 62-264: Repealed by Session Laws 1995, c. 523, s. 19. 


§ 62-265. Emergency operating authority. 


To meet unforeseen emergencies, the Commission may, upon its own 
initiative, or upon written request by any person, department or agency of the 
State, or of any county, city or town, with or without a hearing, grant 
appropriate authority to any owner of a duly licensed vehicle or vehicles, 
whether such owner holds a certificate or not, to transport passengers or 
household goods between such points, or within such area during the period of 
the emergency and to the extent necessary to relieve the same, as the 
Commission may fix in its order granting such authority; provided, that unless 
the emergency is declared by the General Assembly or under its authority, the 
Commission shall find from such request, or from its own knowledge or 
conditions, that a real emergency exists and that relief to the extent authorized 
in its order is immediate, pressing and necessary in the public interest, and 
that the carrier so authorized has the necessary equipment and is willing to 
perform the emergency service as prescribed by the order. In all cases, under 
this section, the Commission shall first afford the holders of certificates 
operating in the territory affected an opportunity to render the emergency 
service. Upon the termination of the emergency, the operating privileges so 
granted shall automatically expire and the Commission shall forthwith with- 
draw all operating privileges granted to any person under this section. (1947, 
Geer Ooms bO49¥ceO 1132.3) 7: 1963.) 116578) 1k 1995, ¢:523;\s. 20°) 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. Tar 
Heel Indus., Inc., 77 N.C. App. 75, 334 S.E.2d 
396 (1985). 


§ 62-266: Repealed by Session Laws 1985, c. 454, s. 13. 


§ 62-267. Deviation from regular route operations. 


(a) A common carrier of passengers by motor vehicle operating under a 
certificate issued by the Commission may occasionally deviate from the routes 
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over which it is authorized to operate under the certificate, under such general 
or special rules and regulations as the Commission may prescribe. 

(b) Repealed by Session Laws 1995, c. 523, s. 21. 

(c) In no event shall the operation of empty equipment by any carrier over 
any route or highway be construed as a violation of the rights of any carrier. 
(1947 ,¢. 1008, 3)'18; 1949 c. 1132.s. 1871968)c. 1165 )s" 1; 1995, ceb2aeemee 


§ 62-268. Security for protection of public; liability insur- 
ance. 


No certificate or broker’s license shall be issued or remain in force until the 
applicant shall have procured and filed with the Division of Motor Vehicles 
such security bond, insurance or self-insurance for the protection of the public 
as the Commission shall by regulation require. The Commission shall require 
that every motor carrier for which a certificate or license is required by the 
provisions of this Chapter, shall maintain liability insurance or satisfactory 
surety of at least fifty thousand dollars ($50,000) because of bodily injury to or 
death of one person in any one accident and, subject to said limit for one 
person, one hundred thousand dollars ($100,000) because of bodily injury to or 
death of two or more persons in any one accident, and fifty thousand dollars 
($50,000) because of injury to or destruction of property of others in any one 
accident; and the Commission may require any greater amount of insurance as 
may be necessary for the protection of the public. Notwithstanding any rule or 
regulation to the contrary, the Commission shall not require that any insur- 
ance procured and filed be provided in any single policy of insurance or through 
a single insurer, if the insurers involved are otherwise qualified. A motor 
carrier may satisfy the requirements of the Commission by procuring insur- 
ance with coverage and limits of liability required by the Commission in one or 
more policies of insurance issued by one or more insurers. 

Notwithstanding any other provisions of this section or Chapter, bus 
companies shall file with the Commission proof of financial responsibility in 
the form of bonds, policies of insurance, or shall qualify as a self insurer, with 
minimum levels of financial responsibility as prescribed for motor carriers of 
passengers pursuant to the provisions of 49 U.S.C. § 31138. Provided, further, 
that no bus company operating solely within the State of North Carolina and 
which is exempt from regulation under the provisions of G.S. 62-260(a)(7) shall 
be required to file with the Commission proof of the financial responsibility in 
excess of one million five hundred thousand dollars ($1,500,000). (1947, c. 
L008, s:.19) 1949 ce LI32+sl97 1963.0 411 Gonsgile LOtouc.gl 206: Lo gpa 
1985,.¢. 494,.s: 143:¢,,6,76,,.83 22 1L96%,.¢..3(42 1995.6 s523..64227 1998-21 Gecmee 


CASE NOTES 


Applied in Jones v. State Farm Mut. Auto. Cited in American Nat’l Fire Ins. Co. v. 
Ins. Co., 270 N.C. 454, 155 S.H.2d 118 (1967). Gibbs, 260 N.C. 681, 133 S.E.2d 669 (1963). 


§ 62-269. Accounts, records and reports. 


The Commission may prescribe the forms of any and all accounts, records 
and memoranda to be kept by motor carriers, brokers, and lessors, including 
the accounts, records, and memoranda of the movement of traffic, as well as of 
the receipts and expenditures of moneys; and it shall be unlawful for such 
carriers, brokers, and lessors, to keep any accounts, records, and memoranda 
contrary to any rules, regulations, or orders of the Commission with respect 
thereto. The Commission may issue orders specifying such operating, account- 
ing, or financial papers, records, books, blanks, stubs, correspondence, or 
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documents of motor carriers, brokers, or lessors, as may after a reasonable 
time be destroyed, and prescribing the length of time they shall be preserved. 
The Commission or its duly authorized special agents, accountants, or exam- 
iners shall at all times have access to and authority, under its order, to inspect 
and examine any and all lands, buildings, or equipment of motor carriers, 
brokers, and lessors; and shall have authority to inspect and copy any and all 
accounts, books, records, memoranda, correspondence, and other documents of 
such carriers, brokers, and lessors, and such accounts, books, records, memo- 
randa, correspondence, and other documents of any person controlling, con- 
trolled by, or under common control with any such carrier, as the Commission 
deems relevant to such person’s relation to or transactions with such carrier. 
Motor carriers, brokers, lessors, and persons shall submit their accounts, 
books, records, memoranda, correspondence, and other documents for the 
inspection and copying authorized by this section, and motor carriers, brokers, 
and lessors, shall submit their lands, buildings, and equipment for examina- 
tion and inspection, to any duly authorized special agent, accountant, auditor, 
inspector, or examiner of the Commission upon demand and the display of 
proper credentials. (1947, c. 1008, s. 28; 1949, c. 1132, s. 25; 1959, c. 639, ss. 5, 
Go PLO? 1961, ¢.-472, 5.10; 1963, c. 1165).s, 1.) 


§ 62-270. Orders, notices, and service of process. 


It shall be the duty of every motor carrier operating under a certificate 
issued under the provisions of this Article to file with the Division of Motor 
Vehicles a designation in writing of the name and post-office address of a 
person upon whom service of notices or orders may be made under this Article. 
Such designation may from time to time be changed by like writing similarly 
filed. Service of notice or orders in proceedings under this Article may be made 
upon a motor carrier by personal service upon it or upon the person so 
designated by it, or by registered mail, return receipt requested, or by certified 
mail with return receipt requested, addressed to it or to such person at the 
address filed. In proceedings before the Commission involving the lawfulness 
of rates, charges, classifications, or practices, service of notice upon the person 
or agent who has filed a tariff or schedule in behalf of such carrier shall be 
deemed to be due and sufficient service upon the carrier. (1947, c. 1008, s. 29; 
Pema 26. 195/.c. LlioZ uss. 6.11 1963 cc 1165. s. 1 1985,.¢. 454. s. 
bomVIOD IG. 523583235) 


§ 62-271. Collection of rates and charges of motor carriers 
of household goods. 


No common carriers of household goods by motor vehicle shall deliver or 
relinquish possession at destination of any freight transported by it in 
intrastate commerce until all tariff rates and charges thereon have been paid, 
except under such rules and regulations as the Commission may from time to 
time prescribe to govern the settlement of all such rates and charges, including 
rules and regulations for weekly or monthly settlement, and to prevent unjust 
discrimination or undue preference or prejudice; provided, that the provisions 
of this section shall not be construed to prohibit any such carrier from 
extending credit in connection with rates and charges on freight transported 
for the United States, for any department, bureau, or agency thereof, or for the 
State, or political subdivision thereof. Where any common carrier by motor 
vehicle is instructed by a shipper or consignor to deliver household goods 
transported by such carrier to a consignee other than the shipper or consignor, 
such consignee shall not be legally liable for transportation charges in respect 
of the transportation of such household goods (beyond those billed against him 
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at the time of delivery for which he is otherwise liable) which may be found to 
be due after the household goods have been delivered to him, if the consignee 
(i) is an agent only and had no beneficial title in the household goods, and (11) 
prior to delivery of the household goods has notified the delivering carrier in 
writing of the fact of such agency and absence of beneficial title, and, in the 
case of shipment reconsigned or diverted to a point other than that specified in 
the original bill of lading, has also notified the delivering carrier in writing of 
the name and address of the beneficial owner of the household goods. In such 
cases the shipper and consignor, or, in the case of a shipment so reconsigned or 
diverted, the beneficial owner shall be liable for such additional charges, 
irrespective of any provisions to the contrary in the bill of lading or in the 
contract under which the shipment was made. If the consignee has given to the 
carrier erroneous information as to who is the beneficial owner, such consignee 
shall himself be liable for such additional charges, notwithstanding the 
foregoing provisions of this section. On shipments reconsigned or diverted by 
an agent who has furnished the carrier with a notice of agency and the proper 
name and address of the beneficial owner, and where such shipments are 
refused or abandoned at ultimate destination, the said beneficial owner shall 
be liable for all legally applicable charges in connection therewith. (1947, c. 
00S esy3 1965, Ce lloo.s. | ovo mCu oar) 


§ 62-272. Allowance to shippers for transportation ser- 
vices. 


If the owner of household goods transported under the provisions of this 
Article directly or indirectly renders any service connected with such trans- 
portation, or furnishes any instrumentality used therein, the charge and 
allowance therefor shall be published in the tariffs or schedules filed in the 
manner provided in this Article and shall be no more than is just and 
reasonable; and the Commission may, after hearing on a complaint or on its 
own initiative, determine what is a reasonable charge as the maximum to be 
paid by the carrier or carriers for the services so rendered or for the use of the 
instrumentality so furnished, and fix the same by appropriate order. (1947, c. 
LOOSM Ss a2 eLOG Sec eli omonms NOOR ery 5 acer oe) 


§ 62-273. Embezzlement of C.O.D. shipments. 


Household goods received by any motor carrier to be transported in intrast- 
ate commerce and delivered upon collection on such delivery and remittance to 
the shipper of the sum of money stated in the shipping instructions to be 
collected and remitted to the shipper, and the money collected upon delivery of 
such party, are hereby declared to be held in trust by any carrier having 
possession thereof or the carrier making the delivery or collection, and upon 
failure of any such carrier to account for the household goods so received, 
either to the shipper to whom the collection is payable or the carrier making 
delivery to any carrier handling the household goods or making the collection, 
within 15 days after demand in writing by the shipper, or carrier, or upon 
failure of the delivering carrier to remit the sum so directed to be collected and 
remitted to the shipper, within 15 days after collection is made, shall be prima 
facie evidence that the household goods so received, or the funds so received, 
have been wilfully converted by such carrier to its own use, and the carrier so 
offending shall be guilty of a Class H felony and such carrier may be indicted, 
tried, and punished in the county in which such shipment was delivered to the 
carrier or in any other county into or through which such shipment was 
transported by such carrier. (1947, c. 1008, s. 33; 1963, c. 1165, s. 1; 1993, c. 
Doo, S62'1277; 1994, Wx. Sess, c. 24nisu 14()21995 vere 23 rsi267) 
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CASE NOTES 


The lessor-holders of a certificate of con- — wrongful conversion of C.O.D. moneys collected 
venience and necessity are liable and an- _ by the lessee-operator company. Hough-Wylie 
swerable jointly with the lessee-operator Co. y. Lucas, 236 N.C. DO Ze5. Ee 2d LIGLO52), 
to the shipper for losses sustained by reason of 


§ 62-274. Evidence; joinder of surety. 


No report by any carrier of any accident arising in the course of the 
operations of such carrier, made pursuant to any requirement of the Commis- 
sion, and no report by the Commission of any investigation of any such 
accident, shall be admitted as evidence, or used for any other purpose in any 
suit or action for damages growing out of any matter mentioned in such report 
or investigation; nor shall the discharge by any carrier of any truck driver or 
other employee after any such accident be offered or admitted in evidence for 
any purpose, in any suit or action against such carrier for damages arising out 
of any such accident; nor shall any insurance company or surety executing any 
insurance policy, bond, or other security for the protection of the public, as 
provided in G.S. 62-268, or as provided in G.S. 62-112, be joined with the 
assured carrier in any action or suit for damages, debt, or claim thereby 
secured; nor shall evidence of any such policy, bond, or other security be offered 
or received in any such action or suit against the carrier, but the surety or 
insurer shall be obligated within the amount of such policy, bond or other 
security to pay any final judgment against the carrier. (1947, c. 1008, s. 34; 
tone, lots, 3151 963%c, 1165s sl.) 


CASE NOTES 


No North Carolina statute other than negligence of the insured. Jones v. State Farm 
this section authorizes or prohibits suit Mut. Auto. Ins. Co., 270 N.C. 454, 155 S.E.2d 
against a liability insurer alone or jointly with 118 (1967). 
its insured by a person allegedly injured by the 


§ 62-275: Repealed by Session Laws 1985, c. 676, s. 23. 


§ 62-276. Construction of Article. 


Nothing herein contained shall be construed to relieve any motor carrier 
from any regulation otherwise imposed by law or lawful authority, and this 
Article shall not be construed to relieve any such motor carrier from any 
obligation or duty imposed by Chapter 20 of the General Statutes of North 
Wareuia 1949-¢c, 1152, s. 35° 1963, 'c. 1165, s: 1.) 


§ 62-277: Repealed by Session Laws 1985, c. 454, s. 16. 


§ 62-278. Revocation of license plates by Utilities Commis- 
sion. 


(a) The license plates of any carrier of persons or household goods by motor 
vehicle for compensation may be revoked and removed from the vehicles of any 
such carrier for wilful violation of any provision of this Chapter, or for the 
wilful violation of any lawful rule or regulation made and promulgated by the 
Utilities Commission. To that end the Commission shall have power upon 
complaint or upon its own motion, after notice and hearing, to order the license 
plates of any such offending carrier revoked and removed from the vehicles of 
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such carrier for a period not exceeding 30 days, and it shall be the duty of the 
Department of Motor Vehicles to execute such orders made by the Utilities 
Commission upon receipt of a certified copy of the same. 

(b) This section shall be in addition to and independent of other provisions 
of law for the enforcement of the motor carrier laws of this State. (1951, c. 1120; 
1963 cCe1Gbes eelGOoeco237ce2 ho) 


§ 62-279. Injunction for unlawful operations. 


If any motor carrier, or any other person or corporation, shall operate a 
motor vehicle in violation of any provision of this Chapter applicable to motor 
carriers or motor vehicles generally, except as to the reasonableness of rates or 
charges and the discriminatory character thereof, or shall operate in violation 
of any rule, regulation, requirement or order of the Commission, or of any term 
or condition of any certificate, the Commission or any holder of a certificate 
duly issued by the Commission may apply to a superior court judge who has 
jurisdiction pursuant to G.S. 7A-47.1 or 7A-48 in the district or set of districts 
as defined in G.S. 7A-41.1 in which the motor carrier or other person or 
corporation so operates, for the enforcement of any provisions of this Article, or 
of any rule, regulation, requirement, order, term or condition of the Commis- 
sion. Such court shall have jurisdiction to enforce obedience to this Article or to 
any rule, order, or decision of the Commission by a writ of injunction or other 
process, mandatory or otherwise, restraining such carrier, person or corpora- 
tion, or its officers, agents, employees and representatives from further 
violation of this Article or of any rule, order, regulation, or decision of the 
Commission. (1947, c. 1008, s. 30; 1949, c. 1132, s. 30; 1953, c. 1140, s. 45 £957, 
eo 1152. sy 16> 1961 c.4 72. ss.5- It 1963.c. 1165, Ss) 11987 Res Sesame ar 
Cer0G 16s. Jo21990, Cl o2arse2es 


CASE NOTES 


Restraining Illegal Operation Along As to right of common carrier to apply to 


Route. — A franchise carrier may maintain an 
action in the superior court to restrain another 
carrier from illegal operation along his route 
without a certificate or permit from the Utili- 
ties Commission, when such illegal operation 
by such other carrier interferes with its fran- 
chise rights. Bryant v. Barber, 237 N.C. 480, 75 
S.E.2d 410 (1953). 


§ 62-280: 
§ 62-281: 


court for injunctive relief against wrong- 
ful acts of another carrier under former 
statute repealed and superseded by Bus Act of 
1949, see Burke Transit Co. v. Queen City 
Coach Co., 228 N.C. 768, 47 S.E.2d 297 (1948). 

Cited in State ex rel. Utils. Comm’n v. South- 
ern Coach Co., 19 N.C. App. 597, 199 S.E.2d 
731 (1973). 


Reserved for future codification purposes. 


Repealed by Session Laws 1985, c. 454, s. 17. 


8§ 62-282 through 62-289: Reserved for future codification purposes. 
ARTICLE 12A. 


Human Service Transportation. 


§ 62-289.1. Short title. 


This Article shall be known and may be cited as the “North Carolina Act to 
Remove Barriers to Coordinating Human Service and Volunteer Transporta- 


tIOn a1 O8 Were: 792 cess) 
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§ 62-289.2. Purpose. 


In order to promote improved transportation for the elderly, handicapped 
and residents of rural areas and small towns through an expanded and 
coordinated transportation network, it is the intent of the General Assembly to 
recognize human service transportation and volunteer transportation as 
separate but contributing components of the North Carolina transportation 
system. Further, it is the intent of the General Assembly to remove barriers to 
low cost human service transportation. (1981, c. 792, s. 1.) 


§ 62-289.3. Definitions. 


As used in this Article: 

(1) “Human service agency” means any charitable or governmental 
agency including, but not limited to: county departments of social 
services, area mental health, mental retardation or substance abuse 
authorities, local health departments, councils on aging, community 
action agencies, sheltered workshops, group homes and State residen- 
tial institutions. 

(2) “Human service transportation” means motor vehicle transportation 
provided on a nonprofit basis by a human service agency for the 
purpose of transporting clients or recipients in connection with 
programs sponsored by the agency. “Human service transportation” 
shall also mean motor vehicle transportation provided by for-profit 
persons under exclusive contract with a human service agency for the 
transportation of clients or recipients, and such provider shall also 
qualify as a human service agency for the purpose of motor vehicle 
registration during the term of the contract. The motor vehicle may be 
owned, leased, borrowed, or contracted for use by or from the human 
service agency. 

(3) “Nonprofit” as applied to human service transportation means motor 
vehicle transportation provided at cost. 

(4) “Person” means an individual, corporation, company, association, 
partnership or other legal entity. 

(5) “Volunteer transportation” means motor vehicle transportation pro- 
vided by any person under the direction, sponsorship, or supervision 
of a human service agency. The person may receive an allowance to 
defray the actual cost of operating the vehicle but shall not receive any 
other compensation. (1981, c. 792, s. 1; 1987, c. 407.) 


§ 62-289.4. Classification of transportation. 


The forms of transportation defined in G.S. 62-289.3(2) and (5) shall be 
classified as “human service transportation” and “volunteer transportation” for 
purposes of regulation, insurance, and general administration. (1981, c. 792, s. 
1%) 


§ 62-289.5. Inapplicable laws and regulations. 


Human services transportation and volunteer transportation shall not be 
considered as for-hire transportation, commercial transportation or motor 
carriers, as defined by G.S. 62-3(17). Such transportation shall not be subject 
to regulation as motor carriers under G.S. 62-261. (1981, c. 792, s. 1.) 


§ 62-289.6. Insurance for volunteers. 


Human service agencies are authorized to purchase insurance to cover 
persons who provide volunteer transportation. (1981, c. 792, s. 1.) 
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§ 62-289.7. Municipal licenses and taxes. 


No county, city, town, municipal corporation or other unit of local govern- 
ment may impose a special tax on or require a special license for human service 
transportation or volunteer transportation other than that customarily used or 
imposed on private passenger automobiles unless the tax or license is provided 
for by a statute, ordinance, or regulation specifically addressing human service 
transportation or volunteer transportation. (1981, c. 792, s. 1.) 


ARTICLE 13. 
Reorganization of Public Utilities. 


§ 62-290. Corporations whose property and franchises 
sold under order of court or execution. 


When the property and franchises of a public utility corporation are sold 
under a judgment or decree of a court of this State, or of the district court of the 
United States, or under execution, to satisfy a mortgage debt or other 
encumbrance thereon, such sale vests in the purchaser all the right, title, 
interest and property of the parties to the action in which such judgment or 
decree was made, to said property and franchises, subject to all the conditions, 
limitations and restrictions of the corporation; and the purchaser and his 
associates thereupon become a new corporation, by such name as they select, 
and they are the stockholders in the ratio of the purchase money by them 
contributed; and are entitled to all the rights and franchises and subject to all 
the conditions, limitations and penalties of the corporation whose property and 
franchises have been so sold. In the event of the sale of a railroad in foreclosure 
of a mortgage or deed of trust, whether under a decree of court or otherwise, 
the corporation created by or in consequence of the sale succeeds to all the 
franchises, rights and privileges of the original corporation only when the sale 
is of all the railroad owned by the company and described in the mortgage or 
deed of trust, and when the railroad is sold as an entirety. If a purchaser at any 
such sale is a corporation, such purchasing corporation shall succeed to all the 
properties, franchises, powers, rights, and privileges of the original corpora- 
tion: Provided, that this shall not affect vested rights and shall not be 
construed to alter in any manner the public policy of the State now or hereafter 
established with reference to trusts and contracts in restraint of trade. (Code, 
ss. 697, 698; 1897, cx305; 1901), .e: 2; 's''99; Rev., s; 1238341913, c. Zoxsi Tso 
C fpv Cs poe 2211955 pelo le al 0o eee Ooms) 


Legal Periodicals. — For acomment onthe _ rail corridors in North Carolina, see 75 N.C.L. 
acquisition, abandonment, and preservation of Rev. 1989 (1997). 


§ 62-291. New owners to meet and organize; special rule 
for railroads. 


(a) The persons for whom the property and franchises have been purchased 
pursuant to G.S. 62-290 shall meet within 30 days after the delivery of the 
conveyance made by virtue of said judgment or decree, and organize the new 
corporation, 10 days’ written notice of the time and place of the meeting having 
been given to each of said persons. At this meeting they shall adopt a corporate 
name and seal, determine the amount of the capital stock of the corporation, 
and shall have power and authority to make and issue certificates of stock in 
shares of such amounts as they see fit. The corporation may then, or at any 
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time thereafter, create and issue preferred stock to such an amount, and at 
such time, as they may deem necessary. 

(b) Whenever the purchaser of the real estate, track and fixtures of any 
railroad corporation which has heretofore been sold, or may hereafter be sold, 
by virtue of any mortgage executed by such corporation or execution issued 
upon any judgment or decree of any court, shall acquire title to the same in the 
manner prescribed by law, such purchaser may associate with him any number 
of persons, and make and acknowledge and file articles of association as 
prescribed by this Chapter. Such purchaser and his associates shall thereupon 
be a new corporation, with all the powers, privileges and franchises and subject 
to all of the provisions of this Chapter. 

(c) When any railroad corporation shall be dissolved, or its property sold and 
conveyed under any execution, deed of trust, mortgage or other conveyance, 
the owner or purchaser shall constitute a new corporation upon compliance 
with law. (1871-2, c. 138, s. 5; Code, ss. 1936, 2005; 1901, c. 2, ss. LOG OIRH D2: 


Rev., ss. 1239, 1240, 2552, 2565; C.S., ss. 1222, 3462, 3463; 1955, c. Pst se2: 


1963y e1/1165,-s. 1:) 


Legal Periodicals. — For a comment on the 
acquisition, abandonment, and preservation of 


rail corridors in North Carolina, see 75 N.C.L. 
Rev. 1989 (1997). 


CASE NOTES 


Railroad May Be Sold. — A railroad is the 
subject of private property, and in that charac- 
ter is lable to be sold, unless the sale be 
forbidden by the legislature; not the franchise, 
but the land itself constituting the road. State 
v. Rives, 27 N.C. 297 (1844). 

A railroad corporation is not dissolved 
by the sale of its road. State v. Rives, 27 N.C. 
297 (1844). 

When Sale Effects Dissolution. — In order 
that the sale of the franchise and property of a 
railroad corporation under mortgage shall have 
the effect of a dissolution of such corporation, 
another corporation must be provided to take 
its place and assume and discharge the obliga- 
tions to the public growing out of the grant of 
the franchise; until that is done the old corpo- 
ration continues to exist, and when it is done 
the new corporation will be a domestic corpora- 
tion. James v. Western N.C.R.R., 121 N.C. 523, 
28 S.E. 537 (1897). 

Effect of Sale Under Second Mortgage. 
— The sale of a railroad under a second mort- 
gage and a conveyance thereunder, subject to 
the first mortgage upon its franchise and cor- 
porate property, did not extinguish the corpo- 
rate existence of the company nor release it 
from liability to the public for the manner in 
which it was operated. James v. Western 
ORC fn. 121 N.C, 523, '28 S-E..537 (1897). 


The effect of the sale of a railroad company’s 
franchises and property under a second mort- 
gage, subject to a first mortgage which was 
assumed by the purchaser, was to place the 
purchaser in the place of the mortgagor in its 
relation to the trustee of the first mortgage, 
with the right to run and operate the road as 
agent of the mortgagor; however, the old corpo- 
ration was not extinguished, but was still in 
existence and liable for damages caused by the 
maladministration of its agent, which liability 
could be enforced against the property which it 
allowed the purchaser to use. James v. Western 
NCan sheet 2i N Cra23, 2515.0. oo 11897): 

Purchaser Takes Rights of Old Com- 
pany. — On the foreclosure of a mortgage given 
by a railroad company, the purchaser takes the 
rights that the company had acquired in rela- 
tion to its right-of-way under its charter. 
Barker v. Southern R.R., 137 N.C. 214, 49 S.E. 
115 (1904). 

The legislative purpose is that the prop- 
erty of railroads must be kept in associa- 
tion with their franchises, to preserve value, 
to give credit to such corporations, to secure 
creditors, and to keep railroads in operation for 
the benefit of the public, which was the primary 
object of the legislature in bestowing such cor- 
porate franchises. Bradley v. Ohio R. & C. Ry., 
78 F. 387 (W.D.N.C. 1896). 


§ 62-292. Certificate to be filed with Secretary of State. 


It is the duty of the new corporation provided for by this Article, within one 
month after its organization, to make certificate thereof, under its common 
seal, attested by the signature of its president, specifying the date of the 
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organization, the name adopted, the amount of capital stock, and the names of 
its president and directors, and transmit the certificate to the Secretary of 
State, to be filed and recorded in his office. A certified copy of this certificate so 
filed shall be recorded in the office of the clerk of the superior court of the 
county in which is located the principal office of the corporation, and is the 
charter and evidence of the corporate existence of the new corporation. (1901, 
ep 2.8: 108-Revi,is. 1241; C.S.,. 5. 1223309551187 leesh-2d 1963; ealdGageray 


§ 62-293. Effect on liens and other rights. 


Nothing contained in this Article in any manner impairs the lien of a prior 
mortgage, or other encumbrance, upon the property or franchises conveyed 
under a sale pursuant to this Article when by the terms of the judgment or 
decree under which the sale was made, or by operation of law, the sale was 
made subject to the lien of any such prior mortgage or other encumbrance. No 
such sale and conveyance or organization of such new corporation in any way 
affects the rights of any person or body politic not a party to the action in which 
the judgment or decree was made, nor of any party except as determined by the 
judgment or decree. When a trustee has been made a party to such action and 
his cestui que trust, for reason satisfactory to the court, has not been made a 
party thereto, the rights and interest of the cestui que trust are concluded by 
the decree. (1901, c. 2, s. 103; Reversi 1241;C.S., s. 1224; 1955, clot besa: 
LOGS Cp ulO ass. bs) 


§§ 62-294 through 62-299: Reserved for future codification purposes. 


ARTICLE 14. 
Fees and Charges. 


§ 62-300. Particular fees and charges fixed; payment. 


(a) The Commission shall receive and collect the following fees and charges 
in accordance with the classification of utilities as provided in rules and 
regulations of the Commission, and no others: 

(1) Twenty-five dollars ($25.00) with each notice of appeal to the Court of 
Appeals or the Supreme Court, and with each notice of application for 
a writ of certiorari. 

(2) With each application for a new certificate for motor carrier rights, the 
fee shall be two hundred fifty dollars ($250.00) when filed by Class 1 
motor carriers, one hundred dollars ($100.00) when filed by Class 2 
motor carriers, and twenty-five dollars ($25.00) when filed by Class 3 
motor carriers, and twenty-five dollars ($25.00) as filing fee for any 
amendment thereto so as to extend or enlarge the scope of operations 
thereunder, and twenty-five dollars ($25.00) for each broker who 
applies for a brokerage license under the provisions of this Chapter. 

(3) With each application for a general increase in rates, fares and charges 
and for each filing of a tariff which seeks general increases in rates, 
fares and charges, the fee will be five hundred dollars ($500.00) for 
Class A utilities and Class 1 motor carriers, two hundred fifty dollars 
($250.00) for Class B utilities and Class 2 motor carriers, one hundred 
dollars ($100.00) for Class C utilities and twenty-five dollars ($25.00) 
for Class D utilities and Class 3 motor carriers; provided that in the 
case of an application or tariff for a general increase in rates filed by 
a tariff agent for more than one carrier, the applicable fee shall be the 
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highest fee prescribed for any motor carrier included in the applica- 
tion or tariff. This fee shall not apply to applications for adjustments 
in particular rates, fares, or charges for the purpose of eliminating 
inequities, preferences or discriminations or to applications to adjust 
rates and charges based solely on the increased cost of fuel used in the 
generation or production of electric power. 

(4) One hundred dollars ($100.00) with each application by motor carrier 
of passengers for the abandonment or permanent or temporary 
discontinuance of transportation service previously authorized in a 
certificate. 

(4a) Repealed by Session Laws 1998-128, s. 10. 

(5) With each application for a certificate of public convenience and 
necessity or for any amendment thereto so as to extend or enlarge the 
scope of operations thereunder, the fee shall be two hundred fifty 
dollars ($250.00) for Class A utilities, one hundred dollars ($100.00) 
for Class B utilities, and twenty-five dollars ($25.00) for Class C and 
D utilities and twenty-five dollars ($25.00) for any other person 
seeking a certificate of public convenience and necessity. 

(5a) With each application by a bus company for an original certificate of 
authority or for any amendment thereto or to an existing certificate of 
public convenience and necessity so as to extend or enlarge the scope 
fe operations thereunder the fee shall be two hundred fifty dollars 
($250.00). 

(6) With each application for approval of the issuance of securities or for 
the approval of any sale, lease, hypothecation, lien, or other transfer 
of any household goods or operating rights of any carrier or public 
utility over which the Commission has jurisdiction, the fee shall be 
two hundred fifty dollars ($250.00) for Class A utilities and Class 1 
motor carriers, one hundred dollars ($100.00) for Class B utilities and 
Class 2 motor carriers, and twenty-five dollars ($25.00) for Class C 
and D utilities and Class 3 motor carriers; provided, that in the case 
of sales, leases and transfers between two or more carriers or utilities, 
the applicable fee shall be the highest fee prescribed for any party to 
the transaction. 

(7) Ten dollars ($10.00) with each application, petition, or complaint not 
embraced in (2) through (6) of this section, wherein such application, 
petition, or complaint seeks affirmative relief against a carrier or 
public utility over which the Commission has jurisdiction. This fee 
shall not apply to applications for adjustments in particular rates, 
fares or charges for the purpose of eliminating inequities, preferences 
or discriminations; nor shall this fee apply to applications, petitions, 
or complaints made by any county, city or town; nor shall this fee 
apply to applications or petitions made by individuals seeking service 
or relief from a public utility. 

(8) Repealed by Session Laws 1985, c. 454, s. 18. 

(9) One dollar ($1.00) for each page (8 % x 11 inches) of transcript of 
testimony, but not less than five dollars ($5.00) for any such tran- 
script. 

(10) eae cents (20¢) for each page of copies of papers, orders, certifi- 
cates or other records, but not less than one dollar ($1.00) for any such 
order or record, plus five dollars ($5.00) for formal certification of any 
such paper, order or record. 

(11), (12) Repealed by Session Laws 1985, c. 454, s. 18. 

(13) Two hundred fifty dollars ($250.00) with each application for a 
certificate of public convenience and necessity to construct a trans- 
mission line. 
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(14) Twenty-five dollars ($25.00) with each filing by a person otherwise 
exempt from Commission regulation under Public Law 103-305 to 
participate in standard transportation practices as set out by the 
Commission. 

(15) One hundred dollars ($100.00) for each application for exemption 
filed by nonprofit and consumer-owned water or sewer utilities 
pursuant to G.S. 62-110.5. 

(b) All witness fees, officers’ fees serving papers, and cost of serving notice by 
publication shall be paid by the party at whose instance or for whose benefit 
such fees and costs are incurred. 

(c) No application, petition, complaint, notice of appeal, notice of application 
for writ of certiorari, or other document or paper, the filing of which requires 
the payment of a fee under this Article, shall be deemed filed until the fees 
herein required shall have been paid to the Commission. 

(d) The fees and charges as set forth in subdivisions (1), (7), (9) and (10) of 
subsection (a) of this section shall not apply to the State of North Carolina or 
to any board, department, commission, institution or other agency of the State; 
and all applications, petitions or complaints submitted by the State of North 
Carolina or any board, department, commission, institution or other agency of 
the State shall be filed without the payment of the fees required by this section. 
All transcripts, papers, orders, certificates, or other records necessary to 
perfect an appeal, or to determine whether an appeal is to be taken, shall be 
furnished without charge to the Attorney General upon his request in cases in 
which the Attorney General appears in the public interest or as representing 
any board, department, commission, institution or other agency of the State. 

(e) The provisions of this section shall apply with respect to the regulation 
of electric membership corporations as provided in G.S. 117-18.1. (1953, c. 825, 
a. 15°1955>c, 64: 1957) & 1la2 6s. lo. 196" cy 472, soa2-4 19635. Ce EG oe 
1967, c¢ 10392c) 1190, 5.7; 1969, co 721s. 271971, ce 736) S92, 1975, Ce 
1 £977 C1003 1977 F 2nd Sess.cwl29r S73 21979 er 792) Sa Cee ee 
c. 454-55) 918." 19) c. 676,%s) 24; 1997 "cl 4189s 2995 te, O20 ss ee 
1997-437, s. 3; 1998-128, s. 10; 1999-180, s. 6.) 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. Rail 
Common Carriers, 42 N.C. App. 314, 256 
S.E.2d 508 (1979). 


§ 62-301: Repealed by Session Laws 1989, c. 787, s. 2. 


§ 62-302. Regulatory fee. 


(a) Fee Imposed. — It is the policy of the State of North Carolina to provide 
fair regulation of public utilities in the interest of the public, as provided in 
G.S. 62-2. The cost of regulating public utilities is a burden incident to the 
privilege of operating as a public utility. Therefore, for the purpose of defraying 
the cost of regulating public utilities, every public utility subject to the 
jurisdiction of the Commission shall pay a quarterly regulatory fee, in addition 
to all other fees and taxes, as provided in this section. The fees collected shall 
be used only to pay the expenses of the Commission and the Public Staff in 
regulating public utilities in the interest of the public. 

It is also the policy of the State to provide limited oversight of certain electric 
membership corporations as provided in G.S. 62-53. Therefore, for the purpose 
of defraying the cost of providing the oversight authorized by G.S. 62-53 and 
G.S. 117-18.1, each fiscal year each electric membership corporation whose 
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principal purpose is to furnish or cause to be furnished bulk electric supplies 
at wholesale as provided in G.S. 117-16 shall pay an annual fee as provided in 
this section. 

(b) Public Utility Rate. — 

(1) Repealed by Session Laws 2000-140, s. 56, effective July 21, 2000. 

(2) The public utility regulatory fee for each fiscal year shall be the 
greater of (1) a percentage rate, established by the General Assembly, 
of each public utility’s North Carolina jurisdictional revenues for each 
quarter or (11) six dollars and twenty-five cents ($6.25) each quarter. 

When the Commission prepares its budget request for the upcoming 
fiscal year, the Commission shall propose a percentage rate of the 
public utility regulatory fee. For fiscal years beginning in an odd- 
numbered year, that proposed rate shall be included in the budget 
message the Governor submits to the General Assembly pursuant to 
G.S. 1438-11. For fiscal years beginning in an even-numbered year, 
that proposed rate shall be included in a special budget message the 
Governor shall submit to the General Assembly. The General Assem- 
bly shall set the percentage rate of the public utility regulatory fee by 
law. 

The percentage rate may not exceed the amount necessary to 
generate funds sufficient to defray the estimated cost of the operations 
of the Commission and the Public Staff for the upcoming fiscal year, 
including a reasonable margin for a reserve fund. The amount of the 
reserve may not exceed the estimated cost of operating the Commis- 
sion and the Public Staff for the upcoming fiscal year. In calculating 
the amount of the reserve, the General Assembly shall consider all 
relevant factors that may affect the cost of operating the Commission 
or the Public Staff or a possible unanticipated increase or decrease in 
North Carolina jurisdictional revenues. 

(3) If the Commission, the Public Staff, or both experience a revenue 
shortfall, the Commission shall implement a temporary public utility 
regulatory fee surcharge to avert the deficiency that would otherwise 
occur. In no event may the total percentage rate of the public utility 
regulatory fee plus any surcharge established by the Commission 
exceed twenty-five hundredths percent (0.25%). 

(4) As used in this section, the term “North Carolina jurisdictional 
revenues’ means all revenues derived or realized from intrastate 
tariffs, rates, and charges approved or allowed by the Commission or 
collected pursuant to Commission order or rule, but not including 
tap-on fees or any other form of contributions in aid of construction. 

(b1) Electric Membership Corporation Rate. — The electric membership 
corporation regulatory fee for each fiscal year shall be a dollar amount as 
established by the General Assembly by law. 

When the Commission prepares its budget request for the upcoming fiscal 
year, the Commission shall propose the amount of the electric membership 
corporation regulatory fee. For fiscal years beginning in an odd-numbered 
year, the proposed amount shall be included in the budget message the 
Governor submits to the General Assembly pursuant to G.S. 143-11. For fiscal 
years beginning in an even-numbered year, the proposed amount shall be 
included in a special budget message the Governor shall submit to the General 
Assembly. 

The amount of the electric membership corporation regulatory fee proposed 
by the Commission may not exceed the amount necessary to defray the 
estimated cost of the operations of the Commission and the Public Staff for the 
regulation of the electric membership corporations in the upcoming fiscal year, 
including a reasonable margin for a reserve fund. The amount of the reserve 


375 


§62-302 CH. 62. PUBLIC UTILITIES §62-302 


may not exceed the estimated cost of the Commission and the Public Staff for 
the regulation of the electric membership corporations for the upcoming fiscal 
year. 

(c) When Due. — The electric membership corporation regulatory fee 
imposed under this section shall be paid in quarterly installments. The fee is 
due and payable to the Commission on or before the 15th day of the second 
month following the end of each quarter. 

The public utility regulatory fee imposed under this section is due and 
payable to the Commission on or before the 15th day of the second month 
following the end of each quarter. Every public utility subject to the public 
utility regulatory fee shall, on or before the date the fee is due for each quarter, 
prepare and render a report on a form prescribed by the Commission. The 
report shall state the public utility’s total North Carolina jurisdictional 
revenues for the preceding quarter and shall be accompanied by any support- 
ing documentation that the Commission may by rule require. Receipts shall be 
reported on an accrual basis. 

If a public utility’s report for the first quarter of any fiscal year shows that 
application of the percentage rate would yield a quarterly fee of twenty-five 
dollars ($25.00) or less, the public utility shall pay an estimated fee for the 
entire fiscal year in the amount of twenty-five dollars ($25.00). If, after 
payment of the estimated fee, the public utility’s subsequent returns show that 
application of the percentage rate would yield quarterly fees that total more 
than twenty-five dollars ($25.00) for the entire fiscal year, the public utility 
shall pay the cumulative amount of the fee resulting from application of the 
percentage rate, to the extent it exceeds the amount of fees, other than any 
surcharge, previously paid. 

(d) Use of Proceeds. — A special fund in the office of State Treasurer, the 
Utilities Commission and Public Staff Fund, is created. The fees collected 
pursuant to this section and all other funds received by the Commission or the 
Public Staff, except for the clear proceeds of civil penalties collected pursuant 
to G.S. 62-50(d) and the clear proceeds of funds forfeited pursuant to G.S. 
62-310(a), shall be deposited in the Utilities Commission and Public Staff 
Fund. The Fund shall be placed in an interest bearing account and any interest 
or other income derived from the Fund shall be credited to the Fund. Moneys 
in the Fund shall only be spent pursuant to appropriation by the General 
Assembly. 

The Utilities Commission and Public Staff Fund shall be subject to the 
provisions of the Executive Budget Act except that no unexpended surplus of 
the Fund shall revert to the General Fund. All funds credited to the Utilities 
Commission and Public Staff Fund shall be used only to pay the expenses of 
the Commission and the Public Staff in regulating public utilities in the 
interest of the public as provided by this Chapter and in regulating electric 
membership corporations as provided in G.S. 117-18.1. 

The clear proceeds of civil penalties collected pursuant to G.S. 62-50(d) and 
the clear proceeds of funds forfeited pursuant to G.S. 62-310(a) shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. (1989, c. 787, s. 1; 1998-215, s. 126; 1999-180, s. 5; 2000-140, s. 56.) 


Editor’s Note. — Session Laws 1997-483, s. 
10.1, effective July 1, 1997, as amended by 
1999-395, s. 6.1, effective retroactively to June 
30, 1999, and Session Laws 2000-67, s. 14.10, 
effective July 1, 2000, provides: “Notwithstand- 
ing G.S. 62-302(d), for the Study Commission 
on the Future of Electric Service in North 
Carolina, established in S.L. 1997-40, as 
amended by S.L. 1999-122, all expenses in- 


curred through June 30, 2006, shall be reim- 
bursed from funds in the Utilities Commission 
and Public Staff Fund. There is allocated ini- 
tially one hundred thousand dollars ($100,000) 
from the Utilities Commission and Public Staff 
Fund to the General Assembly for the purpose 
of enabling the Study Commission on the Fu- 
ture of Electric Service in North Carolina to 
organize and begin its work. Upon the certifi- 
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cation of the need for additional funds by the 
cochairs of the Study Commission on the Fu- 
ture of Electric Service in North Carolina for 
the work of the Commission, the Utilities Com- 
mission shall transfer the additional funds 
from the Utilities Commission and Public Staff 
Fund to the General Assembly for that pur- 
pose.” 

Session Laws 1997-483, s. 17.1, provides: 
“Except as otherwise specifically provided, this 
act becomes effective July 1, 1997. If a study is 
authorized both in this act and the Current 
Operations Appropriations Act of 1997 [Session 
Laws 1997-443], the study shall be imple- 
mented in accordance with the Current Opera- 
tions Appropriations Act of 1997 as ratified.” 

Session Laws 1997-483, s. 1, provides: “This 
act shall be known as ‘The Studies Act of 
199754. 

Session Laws 2002-126, s. 30F(a), effective 
July 1, 2002, provides that the percentage rate 
to be used in calculating the public utility 
regulatory fee under G.S. 62-302(b)(2) is one- 
tenth percent (0.1%) for each public utility’s 
North Carolina jurisdictional revenues earned 
during each quarter beginning on or after July 
1, 2002. 

For prior similar provisions regarding the 
percentage rate to be used in calculating the 
public utility regulatory fee, see Session Laws 
1989, c. 937, s. 1, Session Laws 1991, c. 689, s. 
143, Session Laws 1991 (Reg. Sess., 1992), c. 
811, s. 8, Session Laws 1993, c. 320, s. 1, 
Session Laws 1993 (Reg. Sess., 1994), c 664, s. 
2, Session Laws 1995, c. 178, s. 2(a), Session 
Laws 1995 (Reg. Sess., 1996), c. 670, s. 2, 
Session Laws 1997-475, s. 3.1, Session Laws 
1998-212, s. 29A.8, Session Laws 1999-413, s. 1; 
Session Laws 2000-109, s. 1, Session Laws 
2001-427, s. 2(a), Session Laws 2003-284, s. 
32.1(a), and Session Laws 2004-110, s. 2.1.. 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations, Capitol Improvements, and Finance 
Act of 2002’.” 

Session Laws 2002-126, s. 31.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2003 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2002-126, s. 31.6 is a severabil- 
ity clause. 

Session Laws 2002-167, ss. 6(a) through (c), 
provide: “(a) The North Carolina Utilities 
Commission shall include the following addi- 
tional items in the study it is presently conduct- 
ing for the Commission on the Future of Elec- 
tronic Service in North Carolina referred to as 
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‘Investigation of Green Power and Public Ben- 
efit Fund Voluntary Check-Off Programs’: 

“(1) Identification of funding mechanisms 
in addition to voluntary purchase of 
green power blocks that would stimu- 
late green power production in the 
State. 

“(2) Identification of incentives in addition 
to funding mechanisms that would 
stimulate green power production in 
the State. 

“(3) Identification of barriers that would 
impede green power production in the 
State and strategies to address those 
barriers. 

“(4) Identification of appropriate methods 
of promoting the purchase of green 
power by the various electric customer 
groups. 

“(5) Identification of methods whereby the 
State can provide incentives and re- 
sources that would stimulate the pro- 
duction and use of green power that 
would protect water quality; promote 
water conservation and water reuse; 
protect air quality; protect public 
health, safety, welfare, and the envi- 
ronment; and provide for the safe and 
efficient disposal of animal waste in 
the State. 

“(b) In making recommendations to address 
the additional items listed in subsection (a) of 
this section, the North Carolina Utilities Com- 
mission shall consider the impact of its recom- 
mendations on residential, commercial, and in- 
dustrial consumers of electricity in the State. 

“(c) The North Carolina Utilities Commis- 
sion shall make its final report on its investiga- 
tion of green power and public benefit fund 
voluntary check-off programs, including the 
additional items set forth in subsection (a) of 
this section, to the Commission on the Future of 
Electric Service in North Carolina and the 
Environmental Review Commission not later 
than 15 March 20038. The delivery of this report 
shall not preclude either of the receiving com- 
missions from asking for additional informa- 
tion or reports on these subjects.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2004-110, s. 2.2, provides: “The 
electric membership corporation regulatory fee 
imposed under G.S. 62-302(b1) for the 2004- 
2005 fiscal year is two hundred thousand dol- 
lars ($200,000).” 

For prior similar provisions regarding the 
annual fee imposed on the North Carolina 
Electric Membership Corporation, see Session 
Laws 1999-413, s. 2; Session Laws 2000-109, s. 
2, and Session Laws 2001-427, s. 2(b), Session 
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Laws 2002-126, s. 30F(b), and 2003-284, s. 
saad) 

Session Laws 2005-276, s. 40.2(a), provides: 
“The percentage rate to be used in calculating 
the public utility regulatory fee under G.S. 
62-302(b)(2) is twelve-hundredths of one per- 
cent (0.12%) for each public utility’s North 
Carolina jurisdictional revenues earned during 
each quarter that begins on or after July 1, 
2005.” 

Session Laws 2005-276, s. 40.2(b), provides: 
“The electric membership corporation regula- 
tory fee imposed under G.S. 62-302(b1) for the 
2005-2006 fiscal year is two hundred thousand 
dollars ($200,000).” 
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Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tion Act of 2005’.” 

Session Laws 2005-276, s. 46.3 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2005-2007 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 2005-2007 fiscal biennium. 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 481. 


OPINIONS OF ATTORNEY GENERAL 


The Department of Correction, as a 
State agency, is not a public utility as 
defined by G.S. 62-3(23) and is not subject to 


ion of Attorney General to LaVee Hamer, Gen- 
eral Counsel, North Carolina Department of 
Correction, __ N.C.A.G. __ (October 17, 1994). 


the fee requirements of this section. See Opin- 
§§ 62-303 through 62-309: Reserved for future codification purposes. 


ARTICLE 15. 


Penalties and Actions. 


§ 62-310. Public utility violating any provision of Chapter, 
rules or orders; penalty; enforcement by in- 
junction. 


(a) Any public utility which violates any of the provisions of this Chapter or 
refuses to conform to or obey any rule, order or regulation of the Commission 
shall, in addition to the other penalties prescribed in this Chapter forfeit and 
pay asum up to one thousand dollars ($1,000) for each offense, to be recovered 
in an action to be instituted in the Superior Court of Wake County, in the name 
of the State of North Carolina on the relation of the Utilities Commission; and 
each day such public utility continues to violate any provision of this Chapter 
or continues to refuse to obey or perform any rule, order or regulation 
prescribed by the Commission shall be a separate offense. 

(b) If any person or corporation shall furnish water or sewer utility service 
in violation of any provision of this Chapter applicable to water or sewer 
utilities, except as to the reasonableness of rates or charges and the discrim- 
inatory character thereof, or shall provide such service in violation of any rule, 
regulation or order of the Commission, the Commission shall apply to a 
superior court judge who has jurisdiction pursuant to G.S. 7A-47.1 or 7A-48 in 
the district or set of districts as defined in G.S. 7A-41.1 in which the person or 
corporation so operates, for the enforcement of any provision of this Chapter or 
of any rule, regulation or order of the Commission. The court shall have 
jurisdiction to enforce obedience to this Chapter or to any rule, regulation or 
order of the Commission by appropriate writ, order or other process restrain- 
ing such person, corporation, or their representatives from further violation of 
this Chapter or of any rule, regulation or order of the Commission. (1899, c. 
164, 5:23; Rev.,.s. 1087; C.S., sx 1106; 19338 ,c. 184,648; c.307,:ss..36515 7 L94e 
ce. 97-1968, c.1165,'s.1; 1973;.¢. 1073; 1987 ReguSess:,.1988);icsl. 0374s a0 Ge) 
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CASE NOTES 
Action Ex Contractu. — It would seem an intention not certainly implied by them, and 


that an action against a railroad company for a 
penalty for a statutory violation is an action ex 
contractu for breach of an implied contract to 
perform a statutory duty. State ex rel. Carter v. 
Wilmington & W.R.R., 126 N.C. 437, 36 S.E. 14 
(1900). 

Construction of Penal Statute. — The 
rule that a penal statute must be strictly con- 
strued means no more than that the court, in 
ascertaining the meaning of such a statute, 
cannot go beyond the plain meaning of the 
words and phraseology employed in search of 


when there is reasonable doubt as to the mean- 
ing of the words used in the statute, the court 
will not give them such an interpretation as to 
impose the penalty, nor will the purpose of the 
statute be extended by implication, so as to 
embrace cases not clearly within its meaning. 
Hines & Battle v. Wilmington & W.R.R., 95 N.C. 
434 (1886). 

Cited in State ex rel. Utils. Comm’n v. 
United Tank Lines, 34 N.C. App. 548, 239 
S.E.2d 266 (1977). 


§ 62-311. Willful acts of employees deemed those of public 
utility. 


The willful act of any officer, agent, or employee of a public utility, acting 
within the scope of his official duties of employment, shall, for the purpose of 
this Article, be deemed to be the willful act of the utility. (1933, c. 307, s. 29: 
PIGAMCMILGD, ‘ss11,) 


§ 62-312. Actions to recover penalties. 


Except as otherwise provided in this Chapter, an action for the recovery of 
any penalty under this Chapter shall be instituted in Wake County, and shall 
be instituted in the name of the State of North Carolina on the relation of the 
Utilities Commission against the person incurring such penalty; or whenever 
such action is upon the complaint of any injured person, it shall be instituted 
in the name of the State of North Carolina on the relation of the Utilities 
Commission upon the complaint of such injured person against the person 
incurring such penalty. Such action may be instituted and prosecuted by the 
Attorney General, the district attorney of the Wake County Superior Court, or 
the injured person. The procedure in such actions, the right of appeal and the 
rules regulating appeals shall be the same as provided by law in other civil 
actions? (Code)is. 1976; 1885, c. 221; 1899, c. 164, ss. 8, 15; Rev., ss. 1092, 1113, 
Add Chom cet 062 11 1341591933) c. 134; 5.8; c. 307, s. 30; 1941, c. 97; 1963, 
Celio da seis bdo, C4 7.78.2.) 


Cross References. — As to venue of actions 
against railroads, see G.S. 1-81. 


CASE NOTES 


The penalty prescribed by G.S. 62-200 for 
failure to transport within a reasonable time is 
given directly to the party aggrieved, and an 
action therefor is not required to be brought in 
the name of the State. Robertson v. Atlantic 
Civ. 143 N.C. 323, 62 8.6: 413 (1908): 

As to duty of Attorney General under 
former statute, see Southern Ry. v. McNeill, 
155 F. 756 (E.D.N.C. 1907). 


Plan requiring compensation to local 
exchange companies for lost revenues 
during transition period did not impose a 
“penalty” or constitute money damages, and 
could more appropriately be considered as a 
prerequisite to receiving a certificate. State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Conoco NC. App. Loo. soe 0,E.2d ia (L987) 
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§ 62-313. Refusal to permit Commission to inspect records 
made misdemeanor. 


Any public utility, its officers or agents in charge thereof, that fails or refuses 
upon the written demand of the Commission, or a majority of said Commission, 
and under the seal of the Commission, to permit the Commission, its 
authorized representatives or employees to examine and inspect its books, 
records, accounts and documents, or its plant, property, or facilities, as 
provided for by law, shall be guilty of a Class 3 misdemeanor. Each day of such 
failure or refusal shall constitute a separate offense and each such offense shall 
be punishable only by a fine of not less than five hundred dollars ($500.00) and 
not more than five thousand dollars ($5,000). (1963, c. 1165, s. 1; 19938, c. 539, 
s. 483; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 62-314. Violating rules, with injury to others. 


If any public utility doing business in this State by its agents or employees 
shall be guilty of the violation of the rules and regulations provided and 
prescribed by the Commission, and if after due notice of such violation given to 
the principal officer thereof, if residing in the State, or, if not, to the manager 
or superintendent or secretary or treasurer if residing in the State, or, if not, 
then to any local agent thereof, ample and full recompense for the wrong or 
injury done thereby to any person as may be directed by the Commission shall 
not be made within 30 days from the time of such notice, such public utility 
shall incur a penalty for each offense of five hundred dollars ($500.00). (1899, 
ce. 164, s. 15:.Rev., is. 1086; C.S.,.s. 1105; 1933, c. 134.8. 8: 194 lic. Ov sLoGore: 
Hic seals) 


CASE NOTES 


Validity. — A statute giving authority to the 
Commission to proceed in the courts to enforce 
the penalties prescribed for failure of any rail- 
road company to make full and ample recom- 
pense for the violation of rules and regulations, 
after notice, is valid without providing in detail 
the methods of procedure. Atlantic Express Co. 
v. Wilmington & W.R.R., 111 N.C. 463, 16 S.E. 
393 (1892). 

Duty of Commission to Enforce Rules 
and Orders. — While the Commission has no 
power to render a judgment for the payment of 
money, etc., it is its duty to enforce its rules and 
orders. State ex rel. N.C. Corp. Comm'n v. 
Southern Ry., 147 N.C. 483, 61 S.E. 271 (1908). 


Right to Investigate Complaint. — The 
Commission had the undoubted right and it 
was eminently proper for it to institute an 
inquiry and inform itself as to whether a com- 
plaint was grounded in truth. The Commission 
was not required to institute an action for the 
penalty simply because a citizen feeling himself 
aggrieved had made a complaint before it. It did 
have the right to investigate the matter for 
itself, but the end of such investigation was 
simply to afford it information and enable it to 
act intelligently in determining whether it 
would sue for the penalty given by the statute. 
State ex rel. N.C. Corp. Comm’n v. Southern 
Ry., 147 N.C. 483, 61 S.E. 271 (1908). 


§ 62-315. Failure to make report; obstructing Commis- 
sion. 


Every officer, agent or employee of any public utility, who shall willfully 
neglect or refuse to make and furnish any report required by the Commission 
for the purposes of this Chapter, or who shall willfully or unlawfully hinder, 
delay or obstruct the Commission in the discharge of the duties hereby 
imposed upon it, shall forfeit and pay five hundred dollars ($500.00) for each 
offense, to be recovered in an action in the name of the State. A delay of 10 days 
to make and furnish such report shall raise the presumption that the same was 
willful, (1899, c. 164, 5. 18; Rev.,’s. 1089: C.S., 71108; 1933) ¢.-134s.-367 194 
Ces (960) 1160s Ss Le) 
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CASE NOTES 


Under Code of 1883, s. 1960, which pro- 
vided a similar penalty against corporations 
for failure to make returns into court, the 
penalty could only be recovered in an action 


brought by the State. A private relator could 
not maintain the action. State ex rel. Hodge v. 
Marietta & N.G.R.R., 108 N.C. 24, 12 S.E. 1041 
(1891). 


§ 62-316. Disclosure of information by employee of Com- 
mission unlawful. 


It shall be unlawful for any agent or employees of the Commission knowingly 
and willfully to divulge any fact or information which may come to his 
knowledge during the course of any examination or inspection made under 
authority of this Chapter, except as he may be directed by the Commission or 
by a court or judge thereof. (1947, c. 1008, s. 30; 1949, c. 1132, s. 30; 1953, c. 
MAves. 471957, ¢c. 1152;s8: 16; 1961,'c.472, ss. 8, 11; 1963; ¢: 1165,s. 1; 1971, 
7130.85.11.) 


§ 62-317. Remedies for injuries cumulative. 


The remedies given by this Chapter to persons injured shall be regarded as 
cumulative to the remedies otherwise provided by law against public utilities. 
fac wlo4 e260: Khev..s. L093, C5. s 1L12- 1963_.c: 1165.85. 1.) 


§ 62-318. Allowing or accepting rebates a misdemeanor. 


If any person shall participate in illegally pooling freights or shall directly or 
indirectly allow or accept rebates on freights, he shall be guilty of a Class 1 
misdemeanor. (1879, c. 237, s. 2; Code, s. 1968; Rev., s. 3762; C.S., s. 3520; 1963, 
GuliGoysudin1 99396¢.539,15.. 48451994, Hx. Sess.jic. 24,:s: 14(c):) 


§ 62-319. Riding on train unlawfully; venue. 


If any person, with the intention of being transported free in violation of law, 
rides or attempts to ride on top of any car, coach, engine or tender, on any 
railroad in this State, or on the drawheads between cars, or under cars, on 
truss rods, or trucks, or in any freight car, or on a platform of any baggage car, 
express car or mail car on any train, he shall be guilty of a Class 3 
misdemeanor. Any person charged with a violation of this section may be tried 
in any county in this State through which such train may pass carrying such 
person, or in any county in which such violation may have occurred or may be 
discovered. 1399) c. 625: 1905, c. 32+ Rev., s. 3748: C.S.,.s. 3508; 1963, c. 1165, 
Gage 8 G.050..s 2400; 1994,-hx. Sess...c., 24.8, 14(c¢).) 


CASE NOTES 


Effect on Liability of Insurance Com- 
pany. — A policy of accident insurance that 
excepts from the company’s full lability “sick- 
ness due to immorality or the violation of law” 
did not of itself exclude such lability for an 
injury caused by the plaintiff’s stealing a ride 


on a railway train, made a misdemeanor by 
statute, unless the plaintiff’s act was so reck- 
less as to withdraw it from the class of acci- 
dents covered by the policy. Poole v. Imperial 
Mut. Life & Health Ins. Co., 188 N.C. 468, 125 
S.E. 8 (1924). 
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§ 62-320: Repealed by Session Laws 1995, c. 523, s. 30. 


§ 62-321. Penalty for nondelivery of intrastate telegraph 
message. 


Any telegraph company doing business in this State that shall fail to 
transmit and deliver any intrastate message within a reasonable time shall 
forfeit and pay to anyone who may sue for same a penalty of twenty-five dollars 
($25.00). Such penalty shall be in addition to any right of action that any 
person may have for the recovery of damages. Proof of the sending of any 
message from one point in this State to another point in this State shall be 
prima facie evidence that it is an intrastate message. (1919, c. 175; C.S., s. 
E/Ule Joo. em Lome. gL) 


CASE NOTES 


Transmission of a message through two _ tocross the territory of another state in order to 
states is interstate commerce as a matter of reach the final point. Western Union Tel. Co. v. 
fact. The fact must be tested by the actual Speight, 254 U.S. 17, 41S. Ct. 11, 65 L. Ed. 104 
transmission, not by whether it was necessary (1920). 


§ 62-322. Unauthorized manufacture or sale of switch- 
lock keys a misdemeanor. 


It shall be unlawful for any person to make, manufacture, sell or give away 
to any other person any duplicate key to any lock used by any railroad 
company in this State on its switches or switch tracks, except upon the written 
order of that officer of such railroad company whose duty it is to distribute and 
issue switch-lock keys to the employees of such railroad company. Any person 
violating the provisions of this section shall be guilty of a Class 1 misdemeanor. 
(1909) ¢..795: C.S., 8. 3477; 1963,.¢) 1165.5, teal9938icnb39)66437-0199 4a 
Sess., c. 24, s. 14(c).) 


§ 62-323. Willful injury to property of public utility a 
misdemeanor. 


If any person shall willfully do or cause to be done any act or acts whatever 
whereby any building, construction or work of any public utility, or any engine, 
machine or structure or any matter or thing appertaining to the same shall be 
stopped, obstructed, impaired, weakened, injured or destroyed, he shall be 
guilty of a Class 1 misdemeanor. (1871-2, c. 138, s. 39; Code, s. 1974; Rev., s. 
SHS ies 3478; 1963, c. 1165, s. 1; 1993, c. 539, s. 488; 1994, Ex. Sess:, ¢: 

4, s. 14(c). 


Cross References. — As to injury to prop- 
erty of railroads and other carriers, see G.S. 
14-278, 14-279. 


§ 62-324. Disclosure of information as to shipments un- 
lawful. 


(a) It shall be unlawful for any common carrier engaged in intrastate 
commerce or any Officer, receiver, trustee, lessee, agent, or employee of such 
carrier, or for any other person authorized by such carrier, to receive informa- 
tion, knowingly to disclose to, or permit to be acquired by any person other 
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than the shipper or consignee without the consent of such shipper or consignee, 
any information concerning the nature, kind, quantity, destination, consignee, 
or routing of any property tendered or delivered to such common carrier for 
such transportation, which information may be used to the detriment or 
prejudice of such shipper or consignee, or which may improperly disclose his 
business transactions to a competitor; and it shall also be unlawful for any 
person to solicit or knowingly receive any such information which may be so 
used. 

(b) Nothing in this section shall be construed to prevent the giving of such 
information in response to any legal process issued under the authority of any 
court, or any officer or agent of the State or of the government of the United 
States, in the exercise of his power, or to any officer or other duly authorized 
person seeking such information for the prosecution of persons charged with or 
suspected of crimes or to another carrier, or its duly authorized agent, for the 
purpose of adjusting mutual traffic accounts in the ordinary course of business 
omeuch carriers./(1947; c. 1008, sx30;:1961,c: 472, s. 8; 1963, ¢. 1165, s:1:) 


§ 62-325. Unlawful motor carrier operations. 


(a) Any person, whether carrier, passenger, shipper, consignee, or any 
officer, employee, agent, or representative thereof, who shall knowingly offer, 
grant, or give or solicit, accept, or receive any rebate, concession, or discrimi- 
nation in violation of any provision of this Chapter, or who by means of any 
false statement or representation, or by the use of any false or fictitious bill, 
bill of lading, receipt, voucher, roll, account, claim, certificate, affidavit, 
deposition, lease, or bill of sale, or by any other means or device, shall 
knowingly and willfully by any such means or otherwise fraudulently seek to 
evade or defeat regulations as in this Chapter provided for motor carriers, 
shall be deemed guilty of a Class 3 misdemeanor and upon conviction thereof 
only be fined not more than five hundred dollars ($500.00) for the first offense 
and not more than two thousand dollars ($2,000) for any subsequent offense. 

(b) Any motor carrier, or other person, or any officer, agent, employee, or 
representative thereof, who shall willfully fail or refuse to make a report to the 
Commission as required by this Article, or other applicable law, or to make 
specific and full, true, and correct answer to any question within 30 days from 
the time it is lawfully required by the Commission so to do, or to keep accounts, 
records, and memoranda in the form and manner prescribed by the Commis- 
sion, or shall knowingly and willfully falsify, destroy, mutilate, or alter any 
such report, account, record, or memorandum, or shall knowingly and willfully 
neglect or fail to make true and correct entries in such accounts, records, or 
memoranda of all facts and transactions appertaining to the business of the 
carrier, or person required under this Article to keep the same, or shall 
knowingly and willfully keep any accounts, records, or memoranda contrary to 
the rules, regulations, or orders of the Commission with respect thereto, shall 
be deemed guilty of a Class 3 misdemeanor and upon conviction thereof only be 
subject for each offense to a fine of not more than five thousand dollars 
($5,000). As used in this subsection the words “kept” and “keep” shall be 
construed to mean made, prepared, or compiled, as well as retained. It shall be 
the duty of the Commission to prescribe and enforce such general rules and 
regulations as it may deem necessary to compel all motor carriers to keep 
accurate records of all revenue received by them to the end that any tax levied 
and assessed by the State of North Carolina upon revenues may be collected. 
Any agent or employee of a motor carrier who shall willfully and knowingly 
make a false report or record of fares, charges, or other revenue received by a 
carrier or collected in its behalf shall be guilty of a Class 1 misdemeanor. 

(c) Any person who, at any bus terminal, solicits or otherwise attempts to 
induce any person to use some form of transportation for compensation other 
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than that lawfully using said terminal premises by contract with the terminal 
operator or by valid order of the Commission shall be guilty of a Class 3 
misdemeanor. (1947, c. 1008, s. 30; 1949, c. 1132, s. 30; 1953, c. 1140, s. 4; 1957, 
e) 115278216} 1961 co. 4728818, 11719637 er11654s!1919937¢e, 539) 62489) ee 
Ex. Sess., c. 24, s. 14(c).) 


§ 62-326. Furnishing false information to the Commission; 
withholding information from the Commis- 
sion. 


(a) Every person, firm or corporation operating under the jurisdiction of the 
Utilities Commission or who is required by law to file reports with the 
Commission who shall knowingly or willfully file or give false information to 
the Utilities Commission in any report, reply, response, or other statement or 
document furnished to the Commission shall be guilty of a Class 1 misde- 
meanor. 

(b) Every person, firm, or corporation operating under the jurisdiction of the 
Utilities Commission or who is required by law to file reports with the 
Commission who shall willfully withhold clearly specified and reasonably 
obtainable information from the Commission in any report, response, reply or 
statement filed with the Commission in the performance of the duties of the 
Commission or who shall fail or refuse to file any report, response, reply or 
statement required by the Commission in the performance of the duties of the 
Commission shall be guilty of a Class 1 misdemeanor. (1969, c. 765, s. 1; 1993, 
c. 539, s. 490; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 62-327. Gifts to members of Commission, Commission 
employees, or public staff. 


It shall be unlawful for any officer, agent, employee, or attorney of any public 
utility or any public utility holding company, subsidiary, or affiliated company, 
to knowingly offer or make to any member of the Commission, Commission 
staff, or public staff, any gift of money, property, or anything of value. It shall 
be unlawful for any member of the Commission, Commission staff, or public 
staff to knowingly accept any gift of money, property, or anything of value from 
any officer, agent, employee, or attorney of any public utility or any public 
utility holding company, subsidiary, or affiliated company; provided, however, 
that it shall not be unlawful for members of the Commission, Commission 
staff, or public staff to attend public breakfasts, lunches, dinners, or banquets 
sponsored by such entities. Any person violating this section shall be guilty of 
a Class 3 misdemeanor and may only be fined in the discretion of the court; 
provided, further, that any member of the Commission staff, or member of the 
public staff violating this section shall also be subject to dismissal for cause. 
(1977, c. 468, s. 16; 1993, c. 539, s. 491; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 62-328. Unauthorized use of Citizens Band equipment. 


(a) As used in this section, “Citizens Band radio equipment” means Citizens 
Band radio equipment authorized by the Federal Communications Commis- 
sion. 

(b) It shall be unlawful for any person willfully and knowingly to use 
Citizens Band radio equipment not authorized by the Federal Communica- 
tions Commission. Unauthorized Citizens Band radio equipment includes the 
use of power amplifiers or equipment prohibited under applicable federal 
regulations. 


384 


§62-329 ART. 16. SECURITY PROVISIONS §62-333 


(c) This section does not apply to any licensee that is exempted under the 
provisions of 47 U.S.C. § 302a(f)(2). 

(d) Any person willfully and knowingly violating the provisions of this 
section shall be guilty of a Class 3 misdemeanor. (2004-72, s. 1.) 


Editor’s Note. — Session Laws 2004-72, s. and applicable to offenses committed on or after 
2, made this section effective December 1, 2004, that date. 


§§ 62-329 through 62-332: Reserved for future codification. 
ARTICLE 16. 


Security Provisions. 


§ 62-333. Screening employment applications. 


The Chief Personnel Officer or his designee of any public utility franchised 
to do business in North Carolina shall be permitted to obtain from the State 
Bureau of Investigation a confidential copy of criminal history record informa- 
tion for screening an applicant for employment with or an employee of a utility 
or utility contractor where the employment or job to be performed falls within 
a class or category of positions certified by the North Carolina Utilities 
Commission as permitting or requiring access to nuclear power facilities or 
access to or control over nuclear material. 

The State Bureau of Investigation shail charge a reasonable fee to defray the 
administrative costs of providing criminal history record information for 
purposes of employment application screening. The State Bureau of Investi- 
gation is authorized to retain fees charged pursuant to this section and to 
expend those fees in accordance with the Executive Budget Act for the purpose 
of discharging its duties under this section. (1979, c. 796; 1979, 2nd Sess., c. 
FZ 1258 103) 
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Chapter 62A. 


Public Safety Telephone Service and Wireless Telephone 
Service. 


Article 1. 
Public Safety Telephone Service. 


Sec. 

62A-1. 
62A-2. 
62A-3. 
62A-4. 
62A-5. 
62A-6. 
62A-7. 


Short title. 

Legislative purposes. 

Definitions. 

911 charges. 

Payment and collection of charges. 
Administration. 

Emergency Telephone System Fund. 
62A-8. Payments from Fund. 

62A-9. Telephone records. 

62A-10. Limitation of lability. 

62A-11. Persons outside county. 

62A-12. Misuse of 911 system; penalty. 
62A-13 through 62A-20. [Reserved.] 


Article 2. 
Wireless Telephone Service. 


Sec. 

62A-21. Definitions. 

62A-22. Wireless 911 Board. 

62A-22.1. Powers and duties of the Board. 

62A-23. Amount of service charge. 

62A-24. Management of funds. 

62A-25. Use of funds. 

62A-25.1. Unauthorized use of funds. 

62A-26. Administrative fee. 

62A-27. Provision of services. 

62A-28. Audit. 

62A-29. Customer records. 

62A-30. Proprietary information. 

62A-31. Limitation of liability. 

62A-32. Misuse of wireless 911 system; pen- 
alty. 


ARTICLE 1. 


Public Safety Telephone Service. 


§ 62A-1. Short title. 


This Article shall be known as the “Public Safety Telephone Act”. (1989, c. 


Houari) 


Editor’s Note. — Session Laws 1998-158, s. 
1, enacted a new Chapter, designated as Chap- 
ter 62B. That Chapter was redesignated as 
Article 2 of Chapter 62A at the direction of the 
Revisor of Statutes; thus, references to “Chap- 
ter” have been changed to “Article”. Further- 
more, G.S. 62A-1 through 62A-12 were desig- 
nated as Article 1 of this Chapter, and 
references to “Chapter” were changed to “Arti- 
cle,” at the direction of the Revisor of Statutes. 

Session Laws 2005-439, s. 10, provides: “The 
maximum 911 charge imposed by a local gov- 
ernment under G.S. 62A-4 may not exceed the 
amount charged by the local government on 
July 1, 2005, or the amount charged pursuant 
to a resolution adopted on or before August 15, 
2005, that becomes effective on or before De- 
cember 15, 2005, whichever is greater.” 

Session Laws 2005-439, s. 11(a), provides: 
“The Joint Legislative Utility Review Commit- 
tee shall study the following issues related to 
Article 1 of Chapter 62A of the General Stat- 
utes: 


“(1) Mechanisms for increased accountability 
for the collection and spending of 911 charges 
by local governments. 

“(2) Modification of what constitutes an au- 
thorized expenditure from a local Emergency 
Telephone System Fund. 

“(3) Whether to adopt a statewide, uniform 
911 charge. 

“(4) Whether to create a State Emergency 
Telephone Fund and a formula for distributing 
those moneys to local governments. 

“(5) Whether to designate the Community 
College System as the preferred provider of 
training for public safety answering point staff. 

“(6) Any other issues related to the Article the 
Committee determines are relevant.” 

Session Laws 2005-439, s. 11(b), provides: 
“The Committee shall report any findings and 
recommendations to the General Assembly 
upon the convening of the 2006 Regular Session 
of the 2005 General Assembly and upon the 
convening of the 2007 General Assembly.” 


387 


S62A-2 CH. 62A. PUBLIC SAFETY TELEPHONE SERVICE §62A-3 


§ 62A-2. Legislative purposes. 


The General Assembly declares it to be in the public interest to provide a toll 
free number through which an individual in this State can gain rapid, direct 
access to public safety aid. The number shall be provided with the objective of 
reducing response time to situations requiring law enforcement, fire, medical, 
rescue, or other public safety service. (1989, c. 587, s. 1.) 


CASE NOTES 


No Private Cause of Action. — This sec- provision for a private cause of action. Lovelace 
tion sets out the legislative purpose for the _ v. City of Shelby, 133 N.C. App. 408, 515 S.E.2d 
Public Safety Telephone Act, and contains no 722 (1999). 


§ 62A-3. Definitions. 


As used in this Article: 

(1) “911 system” or “911 service” means an emergency telephone system 
that provides the user of the public telephone system the ability to 
reach a public safety answering point by dialing the digits 911. The 
term 911 system or 911 service also includes “Enhanced 911 service”, 
which means an emergency telephone system that provides the user 
of the public telephone system with 911 service and, in addition, 
directs 911 calls to appropriate public safety answering points by 
selective routing based on the geographical location from which the 
call originated and provides the capability for automatic number 
identification and automatic location identification features. 

(2) “911 charge” means a contribution to the local government for the 911 
service start-up equipment costs, subscriber notification costs, ad- 
dressing costs, billing costs, and nonrecurring and recurring installa- 
tion, maintenance, service, and network charges of a service supplier 
providing 911 service pursuant to this Article. 

(3) “Addressing” means the assigning of a numerical address and street 
name (the street name may be numerical) to each location within a 
local government’s geographical area necessary to provide public 
safety service as determined by the local government. This address 
replaces any route and box number currently in place in the 911 
database and facilitates quicker response by public safety agencies. 

(4) “Exchange access facility” means the access from a particular tele- 
phone subscriber’s premises to the telephone system of a service 
supplier. Exchange access facilities include service supplier provided 
access lines, PBX trunks and centrex network access registers, all as 
defined by tariffs of telephone companies as approved by the North 
Carolina Utilities Commission. Exchange access facilities do not 
include service supplier owned and operated telephone pay station 
lines, or Wide Area Telecommunications Service (WATS), Foreign 
Exchange (FX) or incoming only lines. 

(5) “Local government” means any city, county, or political subdivision of 
North Carolina and its agencies. 

(6) “Public agency” means the State and any city, county, municipal 
corporation, chartered organization, public district, or public author- 
ity located in whole or in part within the State which provides or has 
authority to provide firefighting, law enforcement, ambulance, medi- 
cal, or other emergency services. 

(7) “Public safety agency” means a functional division of a public agency 
which provides firefighting, law enforcement, medical, suicide preven- 
tion, civil defense, poison control, or other emergency services. 
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(8) “Service supplier” means a person or entity who provides exchange 
telephone service to a telephone subscriber. 

(9) “Telephone subscriber” or “subscriber” means a person or entity to 
whom exchange telephone service, either residential or commercial, is 
provided and in return for which the person or entity is billed on a 
monthly basis. When the same person, business, or organization has 
several telephone access lines, each exchange access facility shall 
constitute a separate subscription. (1989, c. 587, s. 1.) 


§ 62A-4. 911 charges. 


(a) Subject to the provisions of subsections (b) through (d) of this section the 
governing authority of any local government is authorized to adopt an 
ordinance to impose a monthly 911 charge upon each exchange access facility 
subscribed to by telephone subscribers whose exchange access lines are in the 
area served or which would be served by the 911 service. The 911 charge must 
be aie and may not vary according to the type of exchange access facility 
used. 

(b) The ordinance authorized in subsection (a) of this section may be 
adopted after one of the following procedures is followed: 

(1) The governing authority by resolution requests the county or munic- 
ipal board of elections, as appropriate, to conduct a special election on 
a date certain, in which a majority of those voting who are residents 
of the political subdivision vote to authorize the ordinance. 

(2) After a public hearing held upon not less than 10 days public notice. 

(c) There may be only one attempt to adopt an ordinance under subdivision 
(b)\(1) of this section in any calendar year. Any special election shall be 
conducted using the procedures set out in G.S. 163-287. 

(d) The ordinance shall fix a date on which it and the imposition and 
collection of the charges as provided in the ordinance shall become effective, 
but the effective date shall be at least 120 days following the date of adoption 
of such ordinance by the governing authority of the local government. (1989, c. 


Hotes: 1) 


Editor’s Note. — Session Laws 2005-439, s. 
10, provides: “The maximum 911 charge im- 
posed by a local government under G.S. 62A-4 
may not exceed the amount charged by the local 
government on July 1, 2005, or the amount 
charged pursuant to a resolution adopted on or 
before August 15, 2005, that becomes effective 
on or before December 15, 2005, whichever is 
greater.” 

Session Laws 2005-439, s. 11(a) provides: 
“The Joint Legislative Utility Review Commit- 
tee shall study the following issues related to 
Article 1 of Chapter 62A of the General Stat- 
utes: 

“(1) Mechanisms for increased accountability 


for the collection and spending of 911 charges 
by local governments. 

“(2) Modification of what constitutes an au- 
thorized expenditure from a local Emergency 
Telephone System Fund. 

“(3) Whether to adopt a statewide, uniform 
911 charge. 

“(4) Whether to create a State Kmergency 
Telephone Fund and a formula for distributing 
those moneys to local governments. 

“(5) Whether to designate the Community 
College System as the preferred provider of 
training for public safety answering point staff. 

“(6) Any other issues related to the Article the 
Committee determines are relevant.” 


§ 62A-5. Payment and collection of charges. 


(a) The subscriber of an exchange access facility will be billed for the 
monthly 911 charges, if any, imposed with respect to that facility. Each service 
supplier shall, on behalf of the local government, collect the charges from those 


subscribers to whom it provides exchange telephone service in the area served 
by the 911 service. As part of its normal monthly billing process, the service 
supplier shall collect the charges for each month or part of the month an 
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exchange access facility is in service, and it may list the charge as a separate 
entry on each bill. Ifa service supplier receives a partial payment for a monthly 
bill from a subscriber, the service supplier shall apply the payment against the 
amount the subscriber owes the service supplier first. 

(b) A service supplier has no obligation to take any legal action to enforce 
the collection of the 911 charges for which any subscriber is billed. However, a 
collection action may be initiated by the local government that imposed the 
charges and reasonable costs and attorneys’ fees associated with that collection 
action may be awarded to the local government collecting the 911 charges. 

(c) The local government subscribing to 911 service shall remain ultimately 
responsible to the service supplier for all 911 installation, service, equipment, 
operation, and maintenance charges owed to the service supplier. Upon 
request by the local government, the service supplier shall provide the local 
government with a list of amounts uncollected along with the names and 
addresses of telephone subscribers who have not paid the 911 charge. 

(d) Any taxes due on 911 service provided by the service supplier will be 
billed to the local government subscribing to that service. ( 1989s cn587 is ak 
2000-173, s. 19.(a).) 


§ 62A-6. Administration. 


Each service supplier that collects the 911 charges on behalf of a local 
government is entitled to a one percent (1%) administrative fee as compensa- 
tion for collecting the charges. The service supplier shall remit the rest of the 
charges it collects during a month to the fiscal officer of the local government 
within ten days after the last day of the month. (1989, c. 587, s. 1.) 


§ 62A-7. Emergency Telephone System Fund. 


The fiscal officer to whom 911 charges are remitted under G.S. 62A-6 shall 
deposit the charges in a special revenue fund pursuant to G.S. 159-26(b)(2). 
The Fund shall be known as the Emergency Telephone System Fund. The fiscal 
officer may invest money in the Fund in the same manner that other money of 
the local government may be invested. The fiscal officer shall deposit any 
income earned from such an investment in the Emergency Telephone System 
Hund) (1959. 58%. S0l1997- Gace) 


§ 62A-8. Payments from Fund. 


(a) eae, from the Emergency Telephone System Fund shall be used only 
to pay for: 

(1) The lease, purchase, or maintenance of emergency telephone equip- 
ment, including necessary computer hardware, software and database 
provisioning, addressing, and nonrecurring costs of establishing a 911 
system, and 

(2) The rates associated with the service supplier’s 911 service and other 
service supplier recurring charges. 

(b) The following expenses are not eligible for payment from the Fund: the 
lease or purchase of real estate, cosmetic remodeling of emergency dispatch 
centers, hiring, training, and compensating dispatchers, and the purchase of 
mobile communications vehicles, ambulances, fire engines, other emergency 
vehicles, or any other expense not specifically authorized under subsection (a) 
of this section. 

(c) A local government may contract with a service suppher for any term 
negotiated by the service supplier and the local government and may make 
payments from the Emergency Telephone System Fund to provide any pay- 
ments required by the contract. (1989, c. 587, s. 1; 2005-439, s. 9.) 
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Effect of Amendments. — Session Laws _ specifically authorized under subsection (a) of 
2005-439, s. 9, effective September 27, 2005, this section” for “vehicles.” 
substituted “vehicles, or any other expense not 


§ 62A-9. Telephone records. 


(a) Each telephone service supplier shall provide subscriber telephone 
numbers, names, and service addresses to 911 systems when required by a 
local government. Although customer numbers, names and service addresses 
shall be available to 911 systems, such information shall remain the property 
of the disclosing service supplier. The total cost of the system shall include 
expenses paid to service suppliers to provide and maintain 911 information. 
This information shall be used only in providing emergency response services 
to 911 calls. A local government may not release a telephone number required 
to be provided under this section to any person for purposes other than 
including the number in the emergency telephone system database or provid- 
ing the number to permit a response to police, fire, medical, or other emergency 
situation. 

(b) To the extent necessary to provide 911 service, private listing customers 
of a service supplier in a 911 service area waive the privacy afforded by 
nonlisted and nonpublished numbers when the 911 service is established. 

(c) No service supplier, or agents or employees of a service supplier, shall be 
liable to any person provided 911 service established under this Article for 
release for emergency telephone purposes of information specified in this 
section that is not already part of the public record, including nonlisted or 
nonpublished telephone numbers. (1989, c. 587, s. 1.) 


§ 62A-10. Limitation of liability. 


A service supplier, including any telephone company and its employees, 
directors, officers and agents, is not liable for any damages in a civil action for 
injuries, death, or loss to persons or property incurred by any person as a result 
of any act or omission of a service supplier or of any of its employees, directors, 
officers, or agents, except for willful or wanton misconduct, in connection with 
developing, adopting, implementing, maintaining, or operating any 911 sys- 
tem. This section shall not apply to actions arising out of the operation or 
ownership of a motor vehicle. (1989, c. 587, s. 1; 1998-158, s. 2.) 


§ 62A-11. Persons outside county. 


When an individual physically resides in an adjacent county, but receives 
local exchange telephone service from a central office in a county which 
provides 911 service, it shall be the responsibility of the county with the 911 
service to notify the appropriate public agency of a request for public safety 
service from such individual. (1989, c. 587, s. 1.) 


§ 62A-12. Misuse of 911 system; penalty. 


Any person who intentionally calls the 911 number for other than purposes 
of obtaining public safety assistance commits a Class 1 misdemeanor. (1989, c. 
587, s. 1; 1993, c. 539, s. 492; 1994, Ex. Sess., c. 24, s. 14(c).) 
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§§ 62A-13 through 62A-20: Reserved for future codification purposes. 


ARTICLE 2. 


Wireless Telephone Service. 


§ 62A-21. Definitions. 


As used in this Article: 

(1) “Active prepaid wireless telephone service” means a prepaid wireless 
telephone service that has been used by the customer during the 
month to complete a telephone call for which the customer’s card or 
balance was decremented. 

(la) “Automatic location identification” or “ALI” means a wireless En- 
hanced 911 service capability that enables the automatic display of 
information defining the approximate geographic location of the 
wireless telephone used to place a 911 call in accordance with the FCC 
Order and includes pseudoautomatic number identification. 

(2) “Automatic number identification” or “ANI” means a wireless En- 
hanced 911 service capability that enables the automatic display of a 
mobile handset telephone number used to place a 911 call. 

(3) “CMRS” means “commercial mobile radio service” under sections 3(27) 
and 332(d) of the Federal Telecommunications Act of 1996, 47 U.S.C. 
§ 151, et seq., and the Omnibus Budget Reconciliation Act of 1993, 
Pub. L. 103-66, August 10, 1993, 107 Stat. 312. It includes the term 
“wireless” and service provided by any wireless two-way voice com- 
munication device, including radio-telephone communications used in 
cellular telephone service, personal communications service, or the 
functional competitive equivalent of a radio-telephone communica- 
tions line used in cellular telephone service, a personal communica- 
tions service, SMR mobile service, or a network radio access line 
which has access to E911 service. 

(4) “CMRS connection” means each mobile handset telephone number 
assigned to a CMRS customer with a place of primary use in North 
Carolina. 

(5) “CMRS provider” means a person or entity, facilities-based and 
nonfacilities-based, who is licensed by the FCC to provide CMRS 
service or is reselling CMRS service. 

(6) “Eligible PSAPs” means those public safety answering points that 
have opted to provide wireless Enhanced 911 service and have 
submitted written notice to their CMRS providers and to the Wireless 
911 Board. 

(7) “FCC Order” means the Order of the Federal Communications Com- 
mission, FCC Docket No. 94-102, adopted on December Te EOOTe 

(7a) “GIS mapping” means the development of a computerized geograph- 
ical display system of roads and structures where emergency response 
may be required. 

(8) “Local exchange carrier” means any entity that is authorized to engage 
in the provision of telephone exchange service or exchange access in 
North Carolina. 

(9) “Mobile set telephone number” means the number assigned toa CMRS 
ee including the 10-digit number assigned to a CMRS mobile 
phone. 

(9a) “Prepaid wireless telephone service” means wireless telephone ser- 
vice for which no monthly invoices are received, that is activated in 
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advance by payment for a finite dollar amount of service or for a finite 
set of minutes that terminate either upon use by a customer and 
delivery by a CMRS provider or reseller of an agreed upon amount of 
service corresponding to the total dollar amount paid in advance or 
within a certain period of time following the initial purchase or 
activation unless additional payments are made. 

(9b) “Primary PSAP” means the first point of reception of a 911 call by a 
public safety answering point. 

(10) “Proprietary information” means customer lists and other related 
information, technology descriptions, technical information, or trade 
secrets, including the term “trade secrets” as defined by the North 
Carolina Trade Secrets Protection Act, G.S. 66-152, and the actual or 
developmental costs of wireless Enhanced 911 systems that are 
developed, produced, or received internally by a CMRS provider or by 
a CMRS provider’s employees, directors, officers, or agents. 

(11) “PSAP” (“public safety answering point”) means the public safety 
agency that receives incoming 911 calls and dispatches appropriate 
public safety agencies to respond to such calls. 

(12) “Pseudoautomatic number identification” or “Pseudo-ANI” means a 
wireless Enhanced 911 service capability that enables the automatic 
display of the number of the cell site or cell face and is used to identify 
the approximate location of a wireless caller. 

(13) “Service supplier” means a person or entity who provides exchange 
telephone service to a telephone subscriber. 

(13a) “Shared resources” means any element that is used for both receiv- 
ing wire line 911 calls and wireless 911 calls and is an eligible expense 
under G.S. 62A-8 and G.S. 62A-25. 

(13b) “Subscriber” means a person who subscribes to a CMRS service or 
prepaid wireless service. 

(14) “Wireless 911 system” means an emergency telephone system that 
provides the user of a CMRS connection the ability to reach a PSAP by 
dialing the digits 911 and complements a wireless Enhanced 911 
system. 

(14a) “Wireless Enhanced 911 State plan” means a document prepared, 
maintained, and updated by the Wireless 911 Board that provides for 
all aspects of the State’s integrated wireless Enhanced 911 system, 
including the Board’s determination of permitted uses of moneys from 
the Wireless Fund and the amounts disbursed from the Fund to 
CMRS providers and PSAPs. 

(15) “Wireless Enhanced 911 system” means an emergency telephone 
system that provides the user of the CMRS connection with wireless 
911 service and, in addition, directs 911 calls to appropriate PSAPs by 
selective routing based on the geographical location from which the 
call originated and provides the capability for ANI (or Pseudo-ANI) 
and ALI features, in accordance with the requirements of the FCC 
Order. 

(16) “Wireless Fund” means the Wireless Emergency Telephone System 
Fund required to be established and maintained pursuant to G.S. 
62A-22(c). (1998-158, s. 1; 2002-16, s. 15; 2005-439, s. 1.) 


Editor’s Note. — Session Laws 1998-158, s.  bered in alphabetical order at the direction of 
1, enacted a new Chapter, designated as Chap- _ the Revisor of Statutes. 
ter 62B. That Chapter was redesignated as Session Laws 2005-439, s. 10, provides: “The 
Article 2 of Chapter 62A at the direction of the maximum 911 charge imposed by a local gov- 
Revisor of Statutes; thus, references to “Chap- ernment under G.S. 62A-4 may not exceed the 
ter” have been changed to “Article”. amount charged by the local government on 
The definitions in this section were renum- July 1, 2005, or the amount charged pursuant 
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to a resolution adopted on or before August 15, 
2005, that becomes effective on or before De- 
cember 15, 2005, whichever is greater.” 

Session Laws 2005-439, s. 11(a), provides: 
“The Joint Legislative Utility Review Commit- 
tee shall study the following issues related to 
Article 1 of Chapter 62A of the General Stat- 
utes: 

“(1) Mechanisms for increased accountability 
for the collection and spending of 911 charges 
by local governments. 

“(2) Modification of what constitutes an au- 
thorized expenditure from a local Emergency 
Telephone System Fund. 

“(3) Whether to adopt a statewide, uniform 
911 charge. 

“(4) Whether to create a State Emergency 
Telephone Fund and a formula for distributing 
those moneys to local governments. 
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“(5) Whether to designate the Community 
College System as the preferred provider of 
training for public safety answering point staff. 

“(6) Any other issues related to the Article the 
Committee determines are relevant.” 

Effect of Amendments. — Session Laws 
2005-439, s. 1, effective September 27, 2005, 
redesignated former subdivision (1) as present 
subdivision (la); added subdivisions (1), (7a), 
(9a), (11a), (18a), (13b), and (15a); in subdivi- 
sion (5), inserted “facilities-based and 
nonfacilities-based”; in subdivision (9), added 
“including the 10-digit number assigned to a 
CMRS mobile phone”; in subdivision (12), 
added “and is used to identify the approximate 
location of a wireless caller”; and in subdivision 
(14), added “and complements a wireless En- 
hanced 911 system.” 


§ 62A-22. Wireless 911 Board. 


(a) There is created a Wireless 911 Board (“Board”), consisting of 13 
members as follows: 

(1) Two members appointed by the Governor, one upon the recommenda- 
tion of the North Carolina League of Municipalities and one upon the 
recommendation of the North Carolina Association of County Com- 
missioners; 

(2) Five members appointed by the General Assembly upon the recom- 
mendation of the Speaker of the House of Representatives, one of 
whom shall be a sheriff, three representing CMRS providers licensed 
to do business in North Carolina and one representing the North 
Carolina Chapter of the Association of Public Safety Communications 
Officials (APCO); 

(3) Five members appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate, one of whom 
shall be a chief of police, two representing CMRS providers licensed to 
do business in North Carolina, one representing local exchange 
carriers licensed to do business in North Carolina, and one represent- 
ing the North Carolina Chapter of the National Emergency Number 
Association (NENA); and 

(4) The State Chief Information Officer or the Chief Information Officer’s 
designee, who shall serve as the chair. 

A quorum of the Board shall consist of seven members. The Board shall meet 
upon the call of the chair. 

(b) Each member shall serve a term of four years and may be appointed to 
no more than two successive terms. Members shall remain in office until their 
successors are appointed and qualified. Vacancies shall be filled in the same 
manner as the original appointment. 

(b1) G.S. 14-234 shall apply to members, officers, and employees of the 
Board. Members, officers, and employees of the Board shall disclose any 
interest, direct or indirect, they have in any firm or corporation interested in 
contracting with the Board, and the nature of that interest shall be included in 
the Board’s minutes. A member, officer, or employee of the Board shall not 
participate in decisions involving parties with whom they have a conflict of 
interest. 

(b2) The Governor may remove any member for misfeasance, malfeasance, 
or nonfeasance in accordance with G.S. 143B-13(d). 
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(c) There is established with the Treasurer the Wireless Fund into which the 
Board shall deposit all revenues derived from the service charge levied on 
CMRS connections in the State and collected pursuant to G.S. 62A-23. The 
a Fund shall be a separate fund restricted to the uses set forth in this 

rticle. 

(d) Consistent with the provisions of G.S. 143-3.2, the Board shall disburse 
the revenues remitted to the Wireless Fund in the manner set forth in G.S. 
62A-25. The Board shall establish procedures for disbursement of these 
revenues and advise the CMRS providers and eligible counties of such 
procedures within 60 days after all members are appointed pursuant to G.S. 
62A-22(a). 

(e) The Board shall serve without compensation, but members of the Board 
shall receive per diem, subsistence, and travel allowances at the rate estab- 


lished in G.S. 138-5. (1998-158, s. 1; 2001-487, s. 21(a); 2005-439, s. 2.) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 2.2(h), as amended 
by Session Laws 2003-416, s. 29(a), provides: 
“Notwithstanding the provisions of G.S. 62A- 
22(c), 62A-24(d), and 62A-25, the following 
shall be transferred from Wireless Fund cre- 
ated in G.S. 62A-22(c) to the State Controller to 
be deposited in Nontax Budget Code 19978 
(Intra State Transfers) to support General 
Fund appropriations for the 2003-2005 fiscal 
biennium: (i) sums equal to the lesser of thirty- 
three million dollars ($33,000,000) or the ag- 
gregated service charges remitted to the Wire- 
less Fund during the 2003-2004 fiscal year less 
the administrative fee allowed under G.S. 62A- 
26; and (ii) the sum of twenty-five million 
dollars ($25,000,000) from the Wireless Fund 
during the 2004-2005 fiscal year.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2005-439, s. 8, provides: “Not- 


withstanding the provisions of G.S. 62A-22(b), 
to establish staggered terms of the members of 
the Wireless 911 Board, the terms of Joseph K. 
Durham, appointed by the Governor upon the 
recommendation of the North Carolina Associ- 
ation of County Commissioners; W. Allen Whi- 
taker (a sheriff) and Don Van Liew (represent- 
ing a CMRS provider), appointed by the 
General Assembly upon the recommendation of 
the Speaker of the House of Representatives; 
and Robert Cherry (a chief of police), Philip L. 
Penny (representing the North Carolina Chap- 
ter of the National Emergency Number Associ- 
ation (NENA)), and James R. Montgomery 
(representing a CMRS provider), appointed by 
the General Assembly upon the recommenda- 
tion of the President Pro Tempore of the Sen- 
ate, shall expire on June 30, 2005. The vacan- 
cies shall be filled in the same manner as the 
original appointments, and the persons ap- 
pointed shall serve four-year terms, ending 
June 30, 2009. The terms of the remaining 
members of the Board shall expire on June 30, 
2006. After the staggered terms have been 
established, members appointed to the Board 
thereafter shall serve four-year terms in accor- 
dance with G.S. 62A-22(b).” 

Effect of Amendments. — Session Laws 
2005-439, s. 2, effective September 27, 2005, 
rewrote subsection (b) and added subsections 
(b1) and (b2). 


§ 62A-22.1. Powers and duties of the Board. 


The Wireless 911 Board shall have the following powers and duties: 

(1) To levy a monthly wireless Enhanced 911 service charge on each 
CMRS connection. The service charge is not a tax. 

(2) To make and enter into contracts and agreements necessary or 
incidental to the performance of its duties and powers under this 
Article, including purchase agreements that are paid with funds from 
the administrative fee allowed under G.S. 62A-26 and other moneys 
appropriated to or received by the Board for the wireless Enhanced 


911 system. 
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(3) To accept gifts, grants, or other moneys for purposes of furthering the 
intent of this Article. 

(4) To develop a comprehensive wireless Enhanced 911 telecommunica- 
tions plan for communicating Enhanced 911 call information across 
networks and among PSAPs. In constructing and periodically updat- 
ing the plan, the Board shall monitor trends and advances in wireless 
Enhanced 911 telecommunications technology, investigate and utilize 
development of other resources within the State as part of the 
wireless Enhanced 911 State plan, including GIS mapping and Voice 
over Internet Protocol (VoIP), and formulate strategies for the efficient 
and effective delivery of wireless Enhanced 911 telecommunications 
services. 

(5) To provide or fund advisory services and training for PSAPs in 
accordance with policies and procedures established by the Board. 

(6) To advocate for issues related to wireless Enhanced 911 system 
functions, features, and operations to improve the delivery of wireless 
Enhanced 911 services to residents of and visitors to the State. 

(7) ‘To take other necessary and proper action to implement the provisions 
of this Article. (2005-439, s. 3.) 


Effect of Amendments. — Session Laws 
2005-439, s. 12, made this section effective on 
September 27, 2005. 


§ 62A-23. Amount of service charge. 


(a) The rate of the monthly wireless Enhanced 911 service charge shall be 
set at seventy cents (70¢) per month per each CMRS connection beginning 
October 1, 2005. The service charge shall have uniform application and shall 
be imposed throughout the State. 

(b) The Board may adjust the service charge on July 1 of every even- 
numbered year. The Board is to set the service charge at such a rate as to 
ensure full recovery for CMRS providers and for primary PSAPs, over a 
reasonable period of time, of the costs allowed in G.S. 62A-25(b) and associated 
with developing and maintaining a wireless Enhanced 911 system. If neces- 
sary to ensure full recovery of costs for both CMRS providers and eligible 
primary PSAPs over a reasonable period of time, the Board may annually 
adjust the allocation percentages set forth in G.S. 62A-25(a) and G.S. 62A- 
25(b), or reallocate funds comprising the Wireless Fund, provided, however, 
that any adjustment or reallocation shall be consistent with the requirements 
of the FCC Order. 

(b1) The service charge shall also be imposed upon prepaid wireless tele- 
phone service subscribers. CMRS providers of prepaid wireless telephone 
service shall collect and remit to the Board the service charge under one of the 
following methods: 

(1) The CMRS provider shall collect, on a monthly basis, the service 
charge from each active prepaid wireless telephone service customer 
whose account balance is equal to or greater than the amount of the 
service charge; or 

(2) The CMRS provider shall divide the total earned prepaid wireless 
telephone service revenue received by the CMRS provider with 
respect to each active prepaid wireless telephone service customer in 
the State within the monthly 911 reporting period by fifty dollars 
($50.00) and multiply the quotient by the service charge amount. 

(c) The service charge shall not exceed eighty cents (80¢) per month. 
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(d) The Board may adopt other rules and procedures as may be necessary to 
effect the provisions of this act but may not regulate any other aspect of the 
provision of wireless Enhanced 911 service, such as technical standards. 

(e) No other State agency or local government may levy any additional 
surcharge relating to the provision of wireless Enhanced 911 service. (1998- 
158s1;'2003-416, s. 29(b); 2005-439, 8. 4.) 


Effect of Amendments. — Session Laws 
2005-439, s. 4, effective September 27, 2005, 


rewrote subsections (a) and (b) and added sub- 
section (b1). 


§ 62A-24. Management of funds. 


(a) Except for prepaid wireless telephone service, each CMRS provider, as a 
part of its monthly billing process, shall collect from its subscribers the 
wireless Enhanced 911 service charge described in G.S. 62A-23. The CMRS 
provider may list the service charge as a separate entry on each bill. Ifa CMRS 
provider receives a partial payment for a monthly bill from a subscriber, the 
provider shall apply the payment first against the amount the subscriber owes 
the provider. 

(b) ACMRS provider has no obligation to take any legal action to enforce the 
collection of the service charges for which any subscriber is billed. However, a 
collection action may be initiated by the Board and reasonable costs and 
attorneys’ fees associated with that collection action may be awarded. 

(c) Each CMRS provider shall be entitled to deduct a one percent (1%) 
administrative fee from the total service charges collected. 

(d) All service charges collected by the CMRS providers, less the adminis- 
trative fee described in subsection (c) of this section, are to be remitted to the 
Wireless Fund, not later than 30 days after the end of the calendar month in 
which such service charges are collected. (1998-158, s. 1; 2005-439, s. 5.) 


Editor’s Note. — Session Laws 2008-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 2.2(h), as amended 
by Session Laws 2003-416, s. 29(a), provides: 
“Notwithstanding the provisions of G.S. 62A- 
22(c), 62A-24(d), and 62A-25, the following 
shall be transferred from Wireless Fund cre- 
ated in G.S. 62A-22(c) to the State Controller to 
be deposited in Nontax Budget Code 19978 
(Intra State Transfers) to support General 
Fund appropriations for the 2003-2005 fiscal 
biennium: (i) sums equal to the lesser of thirty- 
three million dollars ($33,000,000) or the ag- 
gregated service charges remitted to the Wire- 
less Fund during the 2003-2004 fiscal year less 
the administrative fee allowed under G.S. 62A- 


§ 62A-25. Use of funds. 


26; and (ii) the sum of twenty-five million 
dollars ($25,000,000) from the Wireless Fund 
during the 2004-2005 fiscal year.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-439, s. 5, effective September 27, 2005, in 
the first sentence of subsection (a), substituted 
“Except for prepaid wireless telephone service, 
each” for “Each” at the beginning, and inserted 
“from its subscribers” near the middle. 


(a) Fifty-three percent (53%) of the funds in the Wireless Fund established 
in G.S. 62A-22(c) shall be used to reimburse CMRS providers, in response to 
sworn invoices submitted to the Board, for the actual costs incurred by the 
CMRS providers in complying with the wireless 911 requirements established 
by the FCC Order and any rules and regulations which are or may be adopted 
by the FCC pursuant to the FCC Order, including costs and expenses incurred 
for designing, upgrading, purchasing, leasing, programming, installing, test- 
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ing, or maintaining all necessary data, hardware, and software required in 
order to provide such service as well as the recurring and nonrecurring costs of 
operating such service. All costs and expenses must be commercially reason- 
able. 

(b) Forty-seven percent (47%) of the funds in the Wireless Fund established 
in G.S. 62A-22(c) shall be used to make monthly distributions to eligible 
primary PSAPs (the “PSAP Fund”). Money from the PSAP Fund shall be used 
only to pay for the lease, purchase, or maintenance of emergency telephone 
equipment for the wireless Enhanced 911 system, including necessary com- 
puter hardware, software and database provisioning, nonrecurring costs of 
establishing a wireless Enhanced 911 system, and expenses related to shared 
resources. For purposes of this section, shared resources expenses are limited 
to those expenses identified in this section and G.S. 62A-8 and shall not exceed 
an amount determined reasonable by the Board. Money from the PSAP Fund 
shall also be used to pay the rates associated with the local telephone 
companies’ charges related to the operation of the wireless Enhanced 911 
system. The PSAP Fund shall be distributed as follows: 

(1) Fifty percent (50%) of it shall be divided equally among the total 
number of eligible primary PSAPs in North Carolina. However, 
monthly distribution shall be made only to those eligible primary 
PSAPs that have complied with the provisions of this Article. Distri- 
bution to each eligible primary PSAP will begin the month following 
its compliance with the provisions of this Article. All monies remain- 
ing in this portion of the PSAP Fund on June 30 of each year will then 
be evenly distributed to each of the eligible primary PSAPs. 

(2) The other fifty percent (50%) shall be divided pro rata among the 
eligible primary PSAPs based on the population served by the PSAP. 
However, monthly distribution shall be made only to those primary 
PSAPs that have complied with the provisions of this Article. Distri- 
bution to each eligible primary PSAP will begin the month following 
its compliance with the provisions of this Article. The population data 
to be used shall be the latest certified county and official municipal 
estimates of population published by the Office of State Budget and 
Management. All monies remaining in this portion of the PSAP Fund 
on June 30 of each year will then be distributed to each of the eligible 
primary PSAPs based on the population served by the primary PSAP. 

(c) Sworn invoices shall be presented by CMRS providers in connection with 
any request for reimbursement under this section. In no event shall any 
invoice for reimbursement be approved for the payment of costs that are not 
related to compliance with the wireless Enhanced 911 service requirements 
established by the FCC Order and any rules and regulations which are or may 
be adopted by the FCC pursuant to the FCC Order. 

(d) In no event shall any invoice for reimbursement be approved for 
payment of costs of any CMRS provider exceeding the lesser of one hundred 
percent (100%) of the eligible costs allowed under G.S. 62A-25(b) or one 
hundred twenty-five percent (125%) of the service charges remitted by such 
CMRS provider unless prior approval for such expenditures is received from 
the Board. If the total amount of invoices submitted to the Board and approved 
for payment exceeds the amount in the Wireless Fund in any month, CMRS 
providers that have invoices approved for payment shall receive a pro rata 
share of the Wireless Fund, based on the relative amount of their approved 
invoices available that month, and the balance of the payments will be carried 
over to the following month or months and shall include interest at a rate equal 
to ae rate earned by the Wireless Fund until all of the approved payments are 
made. 

(e) In January of each year every participating PSAP will submit to the 
Board a copy of its governing agency’s approved budget detailing the PSAP’s 
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revenues and expenditures associated with the operation of its wireless 
Enhanced 911 system. PSAPs must comply with all requests by the Board for 
financial information related to the operation of the wireless Enhanced 911 
system. The PSAP budget shall identify revenues and expenditures for eligible 
expense reimbursements as provided in G.S. 62A-25(b). 

(f) On February 15, 2000, and every two years thereafter the Board shall 
report to the Joint Legislative Commission on Governmental Operations and 
the Revenue Laws Study Committee. The report shall contain complete 
information regarding receipts and expenditures of all funds received by the 
Board during the period covered by the report as well as the status of wireless 
Enhanced 911 systems in North Carolina at the time of the report. The first 
report shall cover the period from the formation of the Board to December 31, 
1999. Each succeeding report shall cover the two-year period of time from the 
ending date of the previous report. 

(g) To receive funds under this section, a PSAP must comply with the 
wireless Enhanced 911 service requirements established by the FCC Order 
and any rules and regulations that are or may be adopted by the FCC pursuant 
to the FCC Order. A county or municipality that has one or more PSAPs shall 
submit in writing to the Board information that identifies the PSAPs in the 
manner required by the FCC Order. (1998-158, s. 1; 1999-456, s. 18; 2000-140, 


s. 93.1(b); 2001-424, s. 12.2(b); 2005-439, s. 6.) 


Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2003’.” 

Session Laws 2003-284, s. 2.2(h), as amended 
by Session Laws 2003-416, s. 29(a), provides: 
“Notwithstanding the provisions of G.S. 62A- 
22(c), 62A-24(d), and 62A-25, the following 
shall be transferred from Wireless Fund cre- 
ated in G.S. 62A-22(c) to the State Controller to 
be deposited in Nontax Budget Code 19978 
(Intra State Transfers) to support General 
Fund appropriations for the 2003-2005 fiscal 
biennium: (i) sums equal to the lesser of thirty- 
three million dollars ($33,000,000) or the ag- 
gregated service charges remitted to the Wire- 
less Fund during the 2003-2004 fiscal year less 
the administrative fee allowed under G.S. 62A- 
26; and (ii) the sum of twenty-five million 
dollars ($25,000,000) from the Wireless Fund 
during the 2004-2005 fiscal year.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 


funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-439, s. 6, effective September 27, 2005, 
substituted “Fifty-three percent (53%)” for “Six- 
ty-percent (60%)” at the beginning of subsection 
(a); in subsection (b), substituted “Forty-seven 
percent (47%)” for “Forty-percent (40%)” at the 
beginning of the first sentence, deleted “and” 
following “database provisioning” and added 
“and expenses related to shared resources” at 
the end of the second sentence, and inserted the 
present third sentence; in subdivision (b)(1), 
inserted “eligible primary” twice preceding 
“PSAPs,” substituted “June 30” for “January 
31” in the last sentence, and inserted “primary” 
preceding “PSAPs” throughout subdivisions 
(b)(1) and (b)(2); substituted “PSAP” for “40%” 
throughout the section; inserted “the lesser of 
one hundred percent (100%) of the eligible costs 
allowed under G.S. 62A-25(b) or” following 
“CMRS provider exceeding” in the first sen- 
tence of subsection (d); added the last sentence 
in subsection (e); and added subsection (g). 


§ 62A-25.1. Unauthorized use of funds. 


The Board shall give written notice of violation to any CMRS provider or 
PSAP found by the Board to be using moneys from the Wireless Fund for 
purposes not authorized by this Article. Upon receipt of notice, the CMRS 
provider or PSAP shall cease making any unauthorized expenditures. The 
CMRS provider or PSAP may petition the Board for a hearing on the question 
of whether the expenditures were unauthorized, and the Board shall grant the 
request within a reasonable period of time. If, after the hearing, the Board 
concludes the expenditures were in fact unauthorized, the Board may require 
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the CMRS provider or PSAP to refund the moneys improperly spent within 90 
days, and the moneys shall be deposited into the Wireless Fund. If a CMRS 
provider or PSAP does not cease making unauthorized expenditures or refuses 
to refund improperly spent moneys, the Board may suspend funding to the 
provider or PSAP until corrective action is taken. (2005-4389, s. 7.) 


Editor’s Note. — Session Laws 2005-439, s. 
12, made this section effective September 27, 
2005. 


§ 62A-26. Administrative fee. 


The Board shall be entitled to deduct a one percent (1%) administrative fee 
from the total service charges remitted by the CMRS providers for its 
expenses. (1998-158, s. 1.) 


§ 62A-27. Provision of services. 


In accordance with the FCC Order, no CMRS provider shall be required to 
provide wireless Enhanced 911 service until such time as (i) the provider 
receives a request for such service from the administrator of a PSAP that is 
capable of receiving and utilizing the data elements associated with the 
service; (11) funds are available pursuant to G.S. 62A-24; and (iii) the local 
exchange carrier 1s able to support the wireless Enhanced 911 system. 
(E99S oS. sls) 


§ 62A-28. Audit. 


The State Auditor may perform audits pursuant to Article 5A of Chapter 147 
of the General Statutes to ensure that funds in the Wireless Fund are being 
managed in accordance with the provisions of this Article and shall perform an 
audit at least every two years. The State Auditor shall provide the audit to the 
Board when it meets to consider adjusting the service charge pursuant to G.S. 
62A-23. The cost of audits shall be reimbursed to the State Auditor by the 
Board. (1998-158, s. 1.) 


§ 62A-29. Customer records. 


Each CMRS provider shall provide its 10,000 number groups to the PSAPs 
upon request. This information shall remain the property of the disclosing 
CMRS provider and shall be used only in providing emergency response 
services to 911 calls. CMRS connection information obtained by PSAP person- 
nel for public safety purposes is not public information under Chapter 132 of 
the General Statutes. No person shall disclose or use, for any purpose other 
than for the wireless 911 calling system, information contained in the database 
of the telephone network portion of a wireless 911 calling system established 
pursuant to this Article. (1998-158, s. 1.) 


§ 62A-30. Proprietary information. 


All proprietary information submitted to the Board or the State Auditor 
shall be retained in confidence. Proprietary information submitted pursuant to 
this Article shall not be subject to disclosure under Chapter 132 of the General 
Statutes, or otherwise released to any person other than to the submitting 
CMRS provider, the Board, and the independent, third-party auditor retained 
pursuant to G.S. 62A-26, without the express permission of the submitting 
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CMRS provider. Further, proprietary information shall constitute trade se- 
crets as defined by the North Carolina Trade Secrets Protection Act, Article 24 
of Chapter 66 of the General Statutes. General information collected by the 
Board or the State Auditor shall be released or published only in aggregate 
amounts that do not identify or allow identification of numbers of subscribers 
or revenues attributable to an individual CMRS provider. (1998-158, s. 1.) 


§ 62A-31. Limitation of liability. 


A CMRS provider, local exchange company, service supplier, or their employ- 
ees, directors, officers, or agents, except in cases of wanton or willful miscon- 
duct, shall not be liable for any damages in a civil action resulting from death 
or injury to any person or from damage to property incurred by any person in 
connection with developing, adopting, implementing, maintaining, or operat- 
ing any wireless 911 system or wireless Enhanced 911 system. This section 
shall not apply to actions arising out of the operation or ownership of a motor 
vehicle. (1998-158, s. 1.) 


§ 62A-32. Misuse of wireless 911 system; penalty. 


Wireless emergency telephone service shall be used solely for emergency 
communications by the public. Any person who knowingly uses or attempts to 
use wireless emergency telephone service or information for a purpose other 
than obtaining public safety assistance, or who knowingly uses or attempts to 
use wireless emergency telephone service in an effort to avoid any CMRS 
charges, is guilty of a Class 3 misdemeanor. If the value of the CMRS charge 
or service obtained in a manner prohibited by this section exceeds one hundred 
dollars ($100.00), the person is guilty of a Class 1 misdemeanor. (1998-158, s. 
1s) 
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Chapter 63. 


Aeronautics. 


Article 1. 

Municipal Airports. 

Sec. 

63-1. Definitions; singular and plural. 

63-2. Cities and towns authorized to establish 
airports. 

63-3. Counties authorized to establish air- 
ports. 

63-4. Joint airports established by cities, 
towns and counties. 

63-5. Airport declared public purpose; eminent 
domain. 

63-6. Acquisition of sites; appropriation of 
moneys. 

63-7. Airports already established declared 


public charge; regulations and 
fees for use of. 

63-8. Appropriations. 

63-8.1. [Repealed.] 

63-9. Partial invalidity. 


Article 2. 
State Regulation. 
63-10. [Repealed.] 
63-11. Sovereignty in space. 
63-12. Ownership of space. 
63-13. Lawfulness of flight. 
63-14. [Repealed.] 
63-15. Collision of aircraft. 
63-16. Jurisdiction over crimes and torts. 
63-17. Jurisdiction over contracts. 
63-18. Dangerous flying a misdemeanor. 
63-19. [Repealed.] 
63-20. Qualifications of operator; federal l- 
cense. 
63-21. Possession and exhibition of license cer- 
tificate. 
63-22. Aircraft; construction, design and _ air- 
worthiness; federal registration. 
63-23. Penalties. 
63-24. Jurisdiction of State over crimes and 


torts retained. 


Article 3. 


Stealing, Tampering with, or Operating 
Aircraft While Intoxicated. 


63-25. Taking of aircraft made crime of larceny. 

63-26. Tampering with aircraft made crime. 

63-26.1. Trespass upon airport property made 
a crime. 

63-27. Operation of aircraft while impaired. 

63-28. Infliction of serious bodily injury by op- 
eration of an aircraft while im- 
paired. 


Article 4. 
Model Airport Zoning Act. 


Sec. 

63-29. 
63-30. 
63-31. 
63-32. 


[Repealed.] 

Airport hazards not in public interest. 

Adoption of airport zoning regulations. 

Permits, new structures, etc., and vari- 
ances. 

Procedure. 

Judicial review. 

Enforcement and remedies. 

63-36. Acquisition of air rights. 

63-37. Short title. 

63-37.1. Airport obstructions illegal. 


63-33. 
63-34. 
63-35. 


Article 5. 


Aeronautics Commission; Federal 
Regulations. 


63-38 through 63-44. [Repealed.| 

63-45. Enforcement of Article. 

63-46. [Repealed.| 

63-47. Enforcement of regulations of Civil 
Aeronautics Administration. 


Article 6. 
Public Airports and Related Facilities. 


63-48. [Transferred.] 

63-49. Municipalities may acquire airports. 

63-50. Airports a public purpose. 

63-51. Prior acquisition of airport property val- 
idated. 

63-51.1, 63-52. [Repealed.| 

63-53. Specific powers of municipalities oper- 
ating airports. 

63-54. Federal aid. 

63-55. Airports on public waters and reclaimed 
land. 

63-56. Joint operation of airports. 

63-57. Powers specifically granted to counties. 

63-58. Municipal jurisdiction exclusive. 

63-59 through 63-64. [Reserved.| 


Article 7. 


State and Federal Aid; Authority of 
Department of Transportation. 


63-65. Authority of Department of Transporta- 
tion generally; “airport” defined. 

Administration of Article; powers of De- 
partment of Transportation. 

Activities eligible for State aid. 

Limitations on State financial aid. 

Sources of State funds. 

Acceptance, receipt, accounting, and ex- 


63-66. 


63-67. 
63-68. 
63-69. 
63-70. 
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Sec. 
penditure of State and federal 
funds. 

63-71. Receipt of federal grants. 

63-72. Authority of Department of Transporta- 
tion to operate airports and ex- 
pend funds therefor. 

63-73. Letting of contracts. 

63-74 through 63-77. [Reserved.| 


Article 8. 


North Carolina Special Airport Districts 
Act. 


63-78. Short title. 

63-79. Definitions. 

63-80. Procedure for creation of districts; con- 
current resolutions; notice and 
public hearing; submission of 
question to voters; publication of 
notice; actions to set aside pro- 
ceedings. 

63-81. District board; composition, appoint- 
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Sec. 
ment, terms and oaths; organiza- 
tion; meetings; quorum. 

Procedure for inclusion of additional 
units of local government; notice 
and hearing; actions to set aside 
proceedings. 

Powers of districts generally. 

Bonds and notes authorized. 

Taxes for supplementing airport reve- 
nue bond projects. 

Determination of tax rate by district 
board; levy and collection of tax; 
remittance and deposit of funds. 

Bond elections. 

Advances. 

Inconsistent laws declared inapplicable. 


Article 9. 
Changes in Special Use Airspaces. 


63-82. 


63-83. 
63-84. 
63-85. 


63-86. 


63-87. 
63-88. 
63-89. 


63-90. Public purpose declared. 
63-91. General Assembly review and approval. 
63-92. Effect of General Assembly review. 


ARTICLE 1. 


Municipal Airports. 


§ 63-1. Definitions; singular and plural. 


(a) Definitions. — For the purpose of this Chapter the following words, 
terms, and phrases shall have the meanings herein given, unless otherwise 
specifically defined, or unless another intention clearly appears, or the context 


otherwise requires: 


(1) “Aeronautics” means transportation by aircraft; the operation, con- 
struction, repair, or maintenance of aircraft, aircraft power plants and 
accessories, including the repair, packing, and maintenance of para- 
chutes; the design, establishment, construction, extension, operation, 
improvement, repair, or maintenance of airports, restricted landing 
areas, or other air navigation facilities, and air instruction. 

(2) “Aeronautics instructor” means any individual engaged in giving 
instruction or offering to give instruction in aeronautics, either in 
flying or ground subjects, or both, for hire or reward, without 
advertising such occupation, without calling his facilities an “air 
school” or anything equivalent thereto, and without employing or 
using other instructors. It does not include any instructor in any 
public school or university of this State, or any institution of higher 
learning duly accredited and approved for carrying on collegiate work, 
while engaged in his duties as such instructor. 

(3) “Aircraft” means any contrivance now known, or hereafter invented, 
used or designed for navigation of or flight in the air. 

(4) “Air instruction” means the imparting of aeronautical information by 
any aeronautics instructor or in or by any air school or flying club. 

(5) “Airman” means any individual who engages, as the person in com- 
mand, or as pilot, mechanic, or member of the crew, in the navigation 
of aircraft while underway and (excepting individuals employed 
outside the United States, any individual employed by a manufac- 
turer of aircraft, aircraft engines, propellers, or appliances to perform 
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duties as inspector or mechanic in connection therewith, and any 
individual performing inspection or mechanical duties in connection 
with aircraft owned or operated by him) any individual who is directly 
in charge of the inspection, maintenance, overhauling, or repair of 
aircraft engines, propellers, or appliances; and any individual who 
serves in the capacity of aircraft dispatcher or air traffic control tower 
operator. 

(6) “Air navigation” means the operation or navigation of aircraft in the 
air space over this State, or upon any airport or restricted landing 
area within this State. 

(7) “Air navigation facility” means any facility other than one owned or 
controlled by the federal government, used in, available for use in, or 
designed for use in aid of air navigation, including airports, restricted 
landing areas, and any structures, mechanisms, lights, beacons, 
marks, communicating systems, or other instrumentalities or devices 
used or useful as an aid, or constituting an advantage or convenience 
to the safe taking off, navigation, and landing of aircraft, or the safe 
and efficient operation or maintenance of an airport or restricted 
landing area, and any combination of any or all of such facilities. 

(8) “Airport” means any area of land or water, except a restricted landing 
area, which is designed for the landing and take off of aircraft, 
whether or not facilities are provided for the shelter, servicing, or 
repair of aircraft, or for receiving or discharging passengers or cargo, 
and all appurtenant areas used or suitable for airport buildings or 
other airport facilities, and all appurtenant rights-of-way, whether 
heretofore or hereafter established. 

(9) “Airport hazard” means any structure, object of natural growth, or use 
of land, which obstructs the air space required for the flight of aircraft 
in landing or taking off at any airport or restricted landing area or is 
otherwise hazardous to such landing or taking off. 

(10) “Airport protection privileges” means easements through, or other 
interests in, air space over land or water, interests in airport hazards 
outside the boundaries of airports or restricted landing areas, and 
other protection privileges, the acquisition or control of which is 
necessary to insure safe approaches to the landing areas of airports 
and restricted landing areas and the safe and efficient operation 
thereof. 

(11) “Air school” means any person engaged in giving or offering to give 
instruction in aeronautics, either in flying or ground subjects, or both, 
for or without hire or reward, and advertising, representing, or 
holding himself out as giving or offering to give such instruction. It 
does not include any public school or university of this State, or any 
institution of higher learning duly accredited and approved for 
carrying on collegiate work. 

(12) “Civil aircraft” means any aircraft other than a public aircraft. 

(13) “Flying club” means any person other than an individual which, 
neither for profit nor reward, owns, leases, or uses one or more aircraft 
for the purpose of instruction or pleasure, or both. 

(14) “Municipality” means any county, city, or town of this State, and any 
other political subdivision, public corporation, authority, or district in 
this State, which is or may be authorized by law to acquire, establish, 
construct, maintain, improve, and operate airports and other air 
navigation facilities. 

(15) “Navigable air space” means air space above the minimum altitudes 
of flight prescribed by the laws of this State, or by regulations of the 
Commission consistent therewith. 
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(16) “Operation of aircraft” or “operation aircraft” means the use of 
aircraft for the purpose of air navigation and includes the navigation 
or piloting of aircraft. Any person who causes or authorizes the 
operation of aircraft, whether with or without the right of legal control 
(in the capacity of owner, lessee, or otherwise) of the aircraft, shall be 
deemed to be engaged in the operation of aircraft within the meaning 
of the statutes of this State. 

(17) “Person” means any individual, firm, partnership, corporation, com- 
pany, association, joint stock association, or body politic; and includes 
any trustee, receiver, assignee, or other similar representative 
thereof. 

(18) “Public aircraft” means an aircraft used exclusively in the service of 
any government or of any political subdivision thereof, including the 
government of any state, territory, or possession of the United States, 
or the District of Columbia, but not including any government owned 
aircraft engaged in carrying persons or property for commercial 
purposes. 

(19) “Restricted area” means any area of land, water, or both, which is 
used or is made available for the landing and take off of aircraft, the 
use of which shall, except in case of emergency, be only as provided 
from time to time by the Commission. 

(20) “State” or “this State” means the State of North Carolina. 

(21) “State airway” means a route in the navigable air space over and 
above the lands or water of this State designated by the Commission 
as a route suitable for air navigation. 


(b) Singular and Plural. — The singular shall include the plural, and the 
plural thevsingularm(1945..c) 490". 1 194906 c.SGonse 197 becauao cme) 


Cross References. — For other provisions 
as to municipal airports, see G.S. 63-49 to 
63-58. 


CASE NOTES 


This Chapter contemplates full cooper- 
ation and compliance with federal stat- 
utes and rules and regulations of appropriate 
federal agencies. City of Charlotte v. Spratt, 
263 N.C. 656, 140 S.E.2d 341 (1965); Hoyle v. 
City of Charlotte, 276 N.C. 292, 172 S.E.2d 1 
(1970). 

“Operation of Aircraft”. — Subdivision 
(16) of this section merely says that the owner 
is “engaged in the operation of aircraft.” It does 
not make it unlawful to operate an aircraft so 
as to cause harm nor does it deem a pilot to 
automatically be an agent of the owner. Broad- 
way v. Webb, 462 F. Supp. 429 (W.D.N.C. 1977). 

Strict Liability Not Imposed. — The 
North Carolina legislature has not expressed a 
clear intent to impose strict liability on an 


owner-lessor in the field of aviation. Broadway 
v. Webb, 462 F. Supp. 429 (W.D.N.C. 1977). 
The law in North Carolina concerning the 
hability of an owner-lessor of an aircraft is 
governed by the common law of bailments. 
There is no strict or vicarious liability imposed 
upon the owner-lessor by the enactment of 
subdivision (16) of this section. Broadway v. 
Webb, 462 F. Supp. 429 (W.D.N.C. 1977). 
North Carolina’s aviation statute is cop- 
ied from the model Federal Act. Broadway 
v. Webb, 462 F. Supp. 429 (W.D.N.C. 1977). 
Applied in Piedmont Aviation, Inc. v. Ra- 
leigh-Durham Airport Auth., 288 N.C. 98, 215 
SiH. 209552 (1975): 
Cited in Davidson County v. City of High 
Point, 85 N.C. App. 26, 354 S.E.2d 280 (1987). 


§ 63-2. Cities and towns authorized to establish airports. 


The governing body of any city or town in this State is hereby authorized to 
acquire, establish, construct, own, control, lease, equip, improve, maintain, 
operate, and regulate airports or landing fields for the use of airplanes and 
other aircraft, either within or without the limits of such cities and towns and 
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may use for such purpose or purposes any property suitable therefor that is 
now or may at any time hereafter be owned or controlled by such city or town. 


Reece ies. 2.) 


Cross References. — As to public airports 
and related facilities, see G.S. 63-49 to 63-58. 
As to power of eminent domain, see G.S. 63-5 


and 63-6. As to airport zoning regulations, see 
G.S. 63-31 et seq. 


CASE NOTES 


Franchise for Limousine Service to Air- 
port. — The provisions of former G.S. 160-1 
and G.S. 63-2, 63-49, 63-50, 63-53 and 62-260 
authorize a municipal corporation to award a 
franchise contract granting the right to provide 
limousine service to a municipal airport upon 
certain terms and conditions set forth in the 


franchise ordinance. Harrelson v. City of Fay- 
etteville, 271 N.C. 87, 155 S.E.2d 749 (1967). 

Cited in Turner v. City of Reidsville, 224 
N.C. 42, 29 S.E.2d 211 (1944); Pinehurst Air- 
lines v. Resort Air Servs., Inc., 476 F. Supp. 543 
(M.D.N.C. 1979); Cochran v. City of Charlotte, 
53 N.C. App. 390, 281 S.E.2d 179 (1981). 


§ 63-3. Counties authorized to establish airports. 


The governing body of any county in this State is hereby authorized to 
acquire, establish, construct, own, control, lease, equip, improve, maintain, 
operate, and regulate airports or landing fields for the use of airplanes and 
other aircraft within or without the limits of such counties, and may use for 
such purpose or purposes any property suitable therefor that is now or may at 
any time hereafter be owned or controlled by such county. (1929, c. 87, s. 3.) 


CASE NOTES 


Pinehurst Airlines v. Resort Air Servs., Inc., 476 
F. Supp. 543 (M.D.N.C. 1979). 


Proprietary Function. — The operation of 
an airport by a county is a proprietary function. 


§ 63-4. Joint airports established by cities, towns and 
counties. 


The governing bodies of any city, town and county in this State are hereby 
authorized to jointly acquire, establish, construct, own, control, lease, equip, 
improve, maintain, operate, and regulate airports or landing fields for the use 
of airplanes and other aircraft within or without the limits of such cities, towns 
and counties, and may use for such purpose or purposes any property suitable 
therefor that is now or may at any time hereafter be jointly owned or controlled 
by such city, town and county. (1929, c. 87, s. 4.) 


Local Modification. — City of Laurinburg 
and town of Maxton: 1977 (2nd Sess.), c. 1166; 
1993; c. 414, s. 10. 


CASE NOTES 


The legislature has power to create a 
municipal authority to construct, main- 
tain and operate an airport, and county and 
cities located therein may lawfully join in the 
construction, maintenance and operation of an 
airport if each of them is benefited by it. 
Greensboro-High Point Airport Auth. v. 
Johnson, 226 N.C. 1, 36 S.E.2d 803 (1946). 


Section Not Repealed or Modified by 
Supplementary Acts. — This section, permit- 
ting municipalities to act jointly in the creation 
of an airport authority, is not repealed or mod- 
ified or its authority in any way affected by the 
supplementary public-local and private acts 
under which the purpose and policy of this 
section are carried out in the creation of a 
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single airport authority to serve three munici- 
palities. Greensboro-High Point Airport Auth. 
v. Johnson, 226 N.C. 1, 86 S.H.2d 8038 (1946). 
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Applied in Vance County v. Royster, 271 
N.C. 53, 155 S.E.2d 790 (1967), commented on 
in 46 N.C.L. Rev. 188 (1967). 


§ 63-5. Airport declared public purpose; eminent domain. 


Any lands acquired, owned, controlled, or occupied by such cities, towns, 
and/or counties, for the purposes enumerated in G.S. 63-2, 63-3 and 63-4, shall 
and are hereby declared to be acquired, owned, controlled and occupied for a 
public purpose, and such cities, towns and/or counties shall have the right to 
acquire property for such purpose or purposes under the power of eminent 


domain as and for a public purpose. (1929, c. 87, s. 5.) 


Legal Periodicals. — For comment on 
Vance County v. Royster, 271 N.C. 53, 155 
S.E.2d 790 (1967), see 46 N.C.L. Rev. 188 
(1967). 


For article on recent developments in North 
Carolina law of eminent domain, see 48 N.C.L. 
Rev. 767 (1970). 


CASE NOTES 


City or County May Appropriate and 
Expend Public Funds for Acquisition or 
Construction. — The acquisition of land for, 
and the construction and operation of, an air- 
port for use by the public is a purpose for which 
a city or a county or both may appropriate and 
expend public funds and for which it or they 
may acquire land by the exercise of the power of 
eminent domain. Vance County v. Royster, 271 
N.C. 538, 155 $.H.2d 790 (1967). 

Materiality of Amount of Use in Immedi- 
ate Future. — In a taking of land for the 
construction of an airport, as in the case of a 
taking for the construction of a road, if the 
taking is, in reality, for the purpose of making 
the property available for use by the public, it is 
immaterial that, in the immediate future, only 
a small segment of the public will be likely to 
make actual use of it. Vance County v. Royster, 
211 Ne@? 53, 1aor5s 2d*790)(1967); 

The fact that at the time of the taking of land 
by eminent domain for the purpose of building 
an airport there are no commitments from 
commercial air lines and the immediate pros- 
pect is for use only by a small number of private 
planes, is irrelevant where there is no sugges- 
tion that the airport would not be available and 
eventually used as a public facility. Vance 
County v. Royster, 271 N.C. 538, 155 S.E.2d 790 
(1967). 

Taking of Land to Provide Clear Ap- 
proach to Runway. — The taking of land so 
as to provide for airplanes an approach to the 
runway of the airport free from trees and struc- 
tures of considerable height is reasonably inci- 
dental to the construction of such an airport. 
Vance County v. Royster, 271 N.C. 53, 155 
S.E.2d 790 (1967). 

Operation of Airport Is Proprietary and 
Nongovernmental Function. — The opera- 


tion and maintenance of a municipal airport 
and its facilities is a proprietary or nongovern- 
mental function or undertaking of the city for a 
public purpose, and for which the municipality 
may be held liable in tort for negligence in the 
operation thereof. Jewell Ridge Coal Corp. v. 
City of Charlotte, 204 F. Supp. 256 (W.D.N.C. 
1962). 

Flights over Private Land as Taking. — 
Flights over private land are not a taking, 
unless they are so low and so frequent as to be 
a direct and immediate interference with the 
enjoyment and use of the land. Cochran v. City 
of Charlotte, 53 N.C. App. 390, 281 S.E.2d 179 
(1981), cert. denied, 304 N.C. 725, 288 S.E.2d 
380 (1982). 

A compensable taking of a flight or aviation 
easement does not occur until overflights con- 
stitute a material interference with the use and 
enjoyment of property, such that there is sub- 
stantial diminution in fair market value. Co- 
chran v. City of Charlotte, 53 N.C. App. 390, 
281 S.E.2d 179 (1981), cert. denied, 304 N.C. 
725, 288 S.E.2d 380 (1982). 

Inverse Condemnation Action for Fre- 
quent Overflights. — Failure to condemn 
directly under this section for damage to prop- 
erty caused by frequent overflights allows 
plaintiffs, if they wish compensation for the 
diminution in value of their properties, the sole 
alternative of an action for inverse condemna- 
tion. Cochran v. City of Charlotte, 53 N.C. App. 
390, 281 S.E.2d 179 (1981), cert. denied, 304 
N.C. 725, 288 S.E.2d 380 (1982). 

Judgments in Aviation Easement Cases. 
— Because the interest taken vests in the 
governmental entity, judgments in aviation 
easement cases should describe the easement 
acquired in terms of (1) frequency of flight, (2) 
permissible altitude, (3) type of aircraft, and (4) 
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duration. Cochran v. City of Charlotte, 53 N.C. 292, 172 S.E.2d 1 (1970); Greensboro-High 
App. 390, 281 S.E.2d 179 (1981), cert. denied, Point Airport Auth. v. Irvin, 36 N.C. App. 662, 


304 N.C. 725, 288 S.E.2d 380 (1982). 245 S.E.2d 390 (1978); Pinehurst Airlines v. 
Applied in Long v. City of Charlotte, 306 Resort Air Servs., Inc., 476 F. Supp. 543 
N.C. 187,293 S.F.2d 101 (1982). (M.D.N.C. 1979). 


Cited in Hoyle v. City of Charlotte, 276 N.C. 


§ 63-6. Acquisition of sites; appropriation of moneys. 


Private property needed by a city, town and/or county for an airport or 
landing field may be acquired by gift or devise or shall be acquired by purchase 
if the city, town and/or county is or are able to agree with the owners on the 
terms thereof, and otherwise by condemnation, in the manner provided by 
Chapter 40A. The purchase price, or award for property acquired for an airport 
or landing field may be paid for by appropriation of moneys available therefor, 
or wholly or partly from the proceeds of the sale of bonds of the city, town 
and/or county, as the governing body and/or bodies of such city, town and/or 
county shall determine. (1929, c. 87, s. 6; 1981, c. 919, s. 7.) 


Cross References. — As to proceedings for regulations and acquisition of air rights, see 
eminent domain, see Chapter 40A. As to zoning G.S. 63-31, 63-32 and 63-36. 


§ 63-7. Airports already established declared public 
charge; regulations and fees for use of. 


The governing body or bodies of a city, town and/or county which has or have 
established an airport or landing field, and acquired, leased, or set apart real 
property for such purpose, may construct, improve, equip, maintain, and 
operate the same. The expenses of such construction, improvement, mainte- 
nance, and operation shall be a city, town and/or county charge as the case may 
be. The governing body or bodies of a city, town and/or county may adopt 
regulations and establish fees or charges for the use of such airport or landing 
Heide elo20 er Os: 7.) 


§ 63-8. Appropriations. 


The governing body or bodies of a city, town and/or county to which this 
Article is applicable, having power to appropriate, individually or jointly, 
money therein, are hereby authorized to annually appropriate and cause to be 
raised by taxation in such city, town and/or county or to use from the net 
proceeds derived from the operation, by such city, town or county, of any public 
utility a sum sufficient to carry out the provisions of this Article in such 
proportion and upon such pro-rata basis as may be determined upon by a joint 
board to be appointed by and from the governing body or bodies of the city, 
town and/or the county or individually as the case may be. Provided, nothing 
herein shall be construed to permit the governing bodies of any county, city or 
town to issue bonds under the provisions of this Article without a vote of the 
people. (1929, c. 87, s. 8.) 


§ 63-8.1: Repealed by Session Laws 1973, c. 803, s. 3. 


§ 63-9. Partial invalidity. 


If any part or parts of this Article shall be held to be unconstitutional, such 
unconstitutionality shall not affect the validity of the remaining parts of this 
Article. The General Assembly expressly declares that it would have passed 
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the remaining parts of this Article, if it had known that such part or parts 
thereof would be declared unconstitutional. (1929, c. 87, s. 9.) 


ARTICLE 2. 
State Regulation. 


§ 63-10: Repealed by Session Laws 1971, c. 936, s. 1. 


§ 63-11. Sovereignty in space. 


Sovereignty in space above the lands and waters of this State is declared to 
rest in the State, except where granted to and assumed by the United States. 
CNS20Ncr 19086. 25) 


CASE NOTES 


Cited in United States v. Causby, 328 U.S. 
256, 66 S. Ct. 1062, 90 L. Ed. 1206 (1946); Wall 


v.,, lrogdon, 249 N.C. 747, 107 Si 2deio7 
(1959). 
§ 63-12. Ownership of space. 


The ownership of the space above the lands and waters of this State is 
declared to be vested in the several owners of the surface beneath, subject to 
the right of flight described in G.S. 63-13. (1929, c. 190, s. 3.) 


CASE NOTES 


Purpose of this section was to subject the 
common-law rights recognized and described 
therein to the right of flight established in G.S. 
63-13, not to prohibit a conveyance of air rights 
independent of the land beneath. Cheape v. 
Town of Chapel Hill, 320 N.C. 549, 359 S.E.2d 
TIZNOS Th): 

Flight of Planes over Property as Tak- 


levels over plaintiff’s land deprived plaintiffs of 
use and enjoyment of their property and consti- 
tuted “taking” entitling them to compensation 
was not inconsistent with this section. United 
States v. Causby, 328 U.S. 256, 66 S. Ct. 1062, 
90 L. Ed. 1206 (1946), discussed in 25 N.C.L. 
Rev. 64. 

Cited in Wall v. Trogdon, 249 N.C. 747, 107 


ing. — Holding that flights by planes at low S.E.2d 757 (1959). 


§ 63-13. Lawfulness of flight. 


Flight in aircraft over the lands and waters of this State is lawful, unless at 
such a low altitude as to interfere with the then existing use to which the land 
or water, or the space over the land or water, is put by the owner, or unless so 
conducted as to be injurious to the health and happiness, or imminently 
dangerous to persons or property lawfully on the land or water beneath. The 
landing of an aircraft on the lands or waters of another, without his consent, is 
unlawful, except in the case of a forced landing. For damages caused by a 
forced landing, however, the owner or lessee of the aircraft or the aeronaut 
shall be liable as provided in G.S. 63-14. (1929, c. 190, s. 4; 1947, c. 1001, s. 1.) 


Editor’s Note. — G.S. 63-14, referred to at 
the end of this section, was repealed by Session 
Laws 1947, c. 1069, s. 3. 
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CASE NOTES 


An aircraft can lawfully fly over the land 
and water of this State, unless done in vio- 
lation of the provisions of this section. Wall v. 
Trogdon, 249 N.C. 747, 107 S.E.2d 757 (1959). 

And flying a plane over the land or pond 
of another does not constitute a trespass 
unless the flight is at such low altitude as to 
interfere with the then existing use to which 
the land or water, or the space over the land or 
water, is put by the owner, or unless so con- 
ducted as to be injurious to the health and 
happiness, or imminently dangerous to persons 
or property below. Wall v. Trogdon, 249 N.C. 
fo feelO7 6.6.20 757 (1959). 

Proof of Adverse Use. — A use, to be 
adverse, must be over property as to which 
another possesses the right of lawful control. 
This section restricts the right of an owner to 
control the airspace over his property. Plaintiff, 
to establish adverse use, thus has the burden of 
proving that planes overflew defendant’s prop- 
erty at such heights as to interfere with the 


then existing use of the land or airspace, or as 
to be injurious to the health and happiness, or 
imminently dangerous to persons or property 
lawfully on the land. City of Statesville v. 
Credit & Loan Co., 58 N.C. App. 727, 294 
S.E.2d 405 (1982). 

The burden of proof is upon the party 
asserting a violation of this section, and 
evidence merely that the plane engaged in crop 
spraying operations was seen flying over the 
land of plaintiff at an altitude of 100 feet or 
more, without evidence that such flight dis- 
turbed any person on the ground or was immi- 
nently dangerous to persons or property, is 
insufficient to make out a cause of action for 
trespass. Wall v. Trogdon, 249 N.C. 747, 107 
S.E.2d 757 (1959). 

Cited in United States v. Causby, 328 U.S. 
256, 66 S. Ct. 1062, 90 L. Ed. 1206 (1946); 
Barrier v. Troutman, 231 N.C. 47, 55 S.E.2d 923 
(1949). 


§ 63-14: Repealed by Session Laws 1947, c. 1069, s. 3. 


§ 63-15. Collision of aircraft. 


The liability of the owners of one aircraft to the owner of another aircraft, or 
to aeronauts or passengers on either aircraft, for damages caused by collision 
on land or in the air shall be determined by the rules of law applicable to torts 


on land. (1929, c. 190, s. 6.) 


CASE NOTES 


This section appears merely to declare 
the common law. Jewell Ridge Coal Corp. v. 
City of Charlotte, 204 F. Supp. 256 (W.D.N.C. 
1962). 

Liability of a carrier of passengers by 
aircraft must be based on negligence. Such 
carrier is not an insurer of the safety of its 
passengers. Jackson v. Stancil, 253 N.C. 291, 
116 S.E.2d 817 (1960). 

Any recovery for wrongful death must 
be based on actionable negligence under 
the general rules of tort liability. Mann v. Hend- 
erson, 261 N.C. 338, 134 S.E.2d 626 (1964). 

Causal Connection Between Negligence 
and Injury. — There must be a causal connec- 


tion between the negligence complained of and 
the injury inflicted. Mann v. Henderson, 261 
N.C. 338, 134 S.E.2d 626 (1964). 

Res Ipsa Loquitur Inapplicable. — In a 
case involving an airplane crash the doctrine of 
res ipsa loquitur does not apply. Jackson v. 
Stancil, 253 N.C. 291, 116 S.E.2d 817 (1960). 

In a case involving an airplane crash the 
doctrine of res ipsa loquitur does not apply, it 
being common knowledge that airplanes do fall 
without fault of the pilot. Mann v. Henderson, 
261N.C..338,.154,5:H.20,.626.(1964). 

Cited in First Fin. Sav. Bank, Inc. v. Ameri- 
can Bankers. Ins. Co-.--783 EK) Supp. 963 
(Hab uNeGe 19911): 


§ 63-16. Jurisdiction over crimes and torts. 


All crimes, torts, and other wrongs committed by or against an airman or 
passenger while in flight over this State shall be governed by the laws of this 
State; and the question whether damage occasioned by or to an aircraft while 
in flight over this State constitutes a tort, crime or other wrong by or against 
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the owner of such aircraft shall be determined by the laws of this State. (1929, 


CuLoOrs wie lord wen ooGe se 3:) 


Cross References. — As to jurisdiction, see 
also G.S. 68-24. 


CASE NOTES 


Jurisdiction Where Crash Occurs in An- 
other State. — A court of this State has 
jurisdiction of an action between residents to 
recover for negligent injury and death in an 
airplane crash occurring in another state while 


the plane was on a trip under contract made in 
this State. Jackson v. Stancil, 253 N.C. 291, 116 
S.E.2d 817 (1960). 

Cited in Mann v. Henderson, 261 N.C. 338, 
134 S.E.2d 626 (1964). 


§ 63-17. Jurisdiction over contracts. 


All contractual and other legal relations entered into by airmen or passen- 
gers while in flight over this State shall have the same effect as if entered into 
on the land or water beneath. (1929, c. 190, s. 8; 1971, c. 936, s. 3.) 


§ 63-18. Dangerous flying a misdemeanor. 


Any airman or passenger who, while in flight over a thickly inhabited area 
or over a public gathering within this State, shall engage in trick or acrobatic 
flying, or in any acrobatic feat, or shall except while in landing or taking off, fly 
at such a low level as to disturb the public peace or the rights of private persons 
in the enjoyment of their homes, or injure the health, or endanger the persons 
or property on the surface beneath, or drop any object except loose water or 
loose sand ballast, shall be guilty of a Class 1 misdemeanor. (1929, c. 190, s. 9; 
1947,c. 1001s. 2; 197.1) 'cr 936; s73; 1993" 6539.6-493 1994) Nixes Gesceree 24. 
s. 14(c).) 


CASE NOTES 


Cited in Barrier v. Troutman, 231 N.C. 47, 
55 S.E.2d 923 (1949). 


OPINIONS OF ATTORNEY GENERAL 


Impact of Federal Law on Statute. — The 
prohibition against “flying at such a low level as 
to disturb the public peace or the rights of 
private persons in the enjoyment of their 
homes” contained in the statute should be read 


as a prohibition against flying contrary to that 
mandated by federal law. See opinion of Attor- 
ney General to Raymond D. Large, Jr., Hunter, 
Large & Sherrill, P.L.L.C.,. 2002) N-Cs AG 
LEXIS 28 (7/10/02). 


§ 63-19: Repealed by Session Laws 1943, c. 543. 


§ 63-20. Qualifications of operator; federal license. 


The public safety requiring, and the advantages of uniform regulation 
making it desirable, in the interest of aeronautical progress, that a person 
engaging within this State in operating aircraft, in any form of aerial 
navigation for which a license to operate aircraft issued by the United States 
government would then be required if such aerial navigation were interstate, 
should have the qualifications necessary for obtaining and holding such a 
license, it shall be unlawful for any person to engage in operating aircraft 
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within the State, in any such form of aerial navigation, unless he have such 


federal license. (1929, c. 190, s. 11.) 


CASE NOTES 


Federal Regulations Specifically Made 
Applicable to Intrastate Flying. — See 
Mann v. Henderson, 261 N.C. 338, 134 S.E.2d 
626 (1964). 

Applicability of Federal Regulation 
Placing Responsibility on Pilot. — The fed- 
eral regulation that the pilot in command of the 
aircraft shall be directly responsible for its 
operation and shall have final authority as to 
the operation of the aircraft is made applicable 


to all flights in North Carolina by state statute. 
No in-flight negligence of the pilot can be im- 
puted to the passengers who chartered the 
plane. Nothing short of physical interference 
with the pilot’s operation of the plane would 
remove the pilot from actual control. Haley v. 
United States, 654 F. Supp. 481 (W.D.N.C.), 
aid, 629 F.2d 1120 4th Cir, 1987). 

Cited in Bolick v. Sunbird Airlines, 96 N.C. 
App. 443, 386 S.E.2d 76 (1989). 


§ 63-21. Possession and exhibition of license certificate. 


The certificate of the license, herein required, shall be kept in the personal 
possession of the licensee when he is operating aircraft within this State and 
must be presented for inspection upon the demand of any passenger, any peace 
officer of this State, or any official, manager or person in charge of any airport 
or landing field in this State upon which he shall land. (1929, c. 190, s. 12.) 


§ 63-22. Aircraft; construction, design and airworthiness; 
federal registration. 


The public safety requiring, and the advantages of uniform regulation 
making it desirable, in the interest of aeronautical progress, that aircraft to be 
operated within this State should conform, with respect to design, construction 
and airworthiness, to standards then prescribed by the United States govern- 
ment with respect to aerial navigation of aircraft subject to its jurisdiction, it 
shall be unlawful for any person to operate an aircraft within this State unless 
it is registered pursuant to the lawful rules and regulations of the United 
States government then in force, if the circumstances of such aerial navigation 
are of a character that such registration would be required in the case of 
interstate aerial navigation. (1929, c. 190, s. 13.) 


§ 63-23. Penalties. 


A person who violates any provision of G.S. 63-20, 63-21 or 63-22 of this 
Article shall be guilty of a Class 2 misdemeanor; provided, however, that acts 
or omissions made unlawful by G.S. 63-20, 63-21 or 63-22 of this Article shall 
not be deemed to include any act or omission which violates the laws or lawful 
regulations of the United States. (1929, c. 190, s. 14; 1993, c. 539, s. 494; 1994, 
Ixepoecs.c. 24, S. 14(c).) 


§ 63-24. Jurisdiction of State over crimes and torts re- 
tained. 


Provided that this Article shall not be construed as a waiver of jurisdiction 
of the courts of the State of North Carolina over any crime or tort committed 
within the State of North Carolina, and provided, further, that the General 
Assembly of North Carolina may at any time amend, regulate or control any of 
the powers which may be assumed by the United States Department of 
Commerce under this Article. (1929, c. 190, s. 15.) 
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Jurisdiction Where Crash Occurs in An- airplane crash occurring in another state while 
other State. — A court of this State has the plane was on a trip under contract made in 
jurisdiction of an action between residents to this State. Jackson v. Stancil, 253 N.C. 291, 116 
recover for negligent injury and death in an’ S.E.2d 817 (1960). 


ARTICLE 3. 


Stealing, Tampering with, or Operating Aircraft While 
Intoxicated. 


§ 63-25. Taking of aircraft made crime of larceny. 


Any person who, under circumstances not constituting larceny shall, with- 
out the consent of the owner, take, use or operate or cause to be taken, used or 
operated, an airplane or other aircraft or its equipment, for his own profit, 
purpose or pleasure, steals the same, is guilty of a Class H felony. (1929, c. 90, 
sie LISI iy Wa Spe ely Cad Wale ESL Spel Peyote 4 opal LANE) 


Cross References. — As to punishment, see 
G.S. 14-1.1 and 14-2. As to larceny generally, 
see G.S. 14-70 et seq. 


§ 63-26. Tampering with aircraft made crime. 


Any person who shall, without the consent of the owner, go upon or enter, 
tamper with or in any way damage or injure any airplane or other aircraft, or 
any personal property under the control of or being used by any public or 
private airport or aircraft landing facility shall be guilty of a Class 1 
misdemeanor, and the showing of willful or malicious intent shall not be 
necessary to sustain a conviction hereunder. (1929, c. 90, s. 2; 1987, c. 818, s. 
91999, CF939,15 490 L994 Wx poess cu, o ml 4c) 


§ 63-26.1. Trespass upon airport property made a crime. 


(a) It shall be unlawful for any person to trespass upon airport property. For 
purposes of this section “airport property” means property that is under the 
ee of or is being used by any public or private airport or aircraft landing 

acility. 

(b) A person commits the offense of trespass upon airport property if, 
without authorization, he enters or remains on airport property that is so 
enclosed or posted or secured as to demonstrate clearly an intent to keep out 
intruders. Violation of this section is a Class 2 misdemeanor. (1987, c. 818, s. 
A; 1993, €: 539,"s, 496; 1994" tis pess|c 24) 5 14(c)) 


§ 63-27. Operation of aircraft while impaired. 


(a) Offense. — A person commits the offense of operation of an aircraft while 
impaired if he operates an aircraft, whether on the ground or in the air or on 
water, within this State: 

(1) While under the influence of an impairing substance; or 
(2) After having consumed sufficient alcohol that he has, at any relevant 
time after the operating of an aircraft, an alcohol concentration of 0.04 
or more. 
The relevant definitions contained in G.S. 20-4.01 shall apply to this section. 
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(b) Defense precluded. — The fact that a person charged with violating this 
section is or has been legally entitled to use alcohol or a drug is not a defense 
to a charge under this section. 

(c) Pleading. — In any prosecution for operating an aircraft while impaired, 
the pleading is sufficient if it states the time and place of the alleged offense in 
the usual form and charges that the defendant operated the aircraft within 
this State while subject to an impairing substance. 

(d) Chemical Analysis. — Any person who operates an airplane or other 
aircraft, whether on the ground or in the air or on the water within the 
territorial limits of this State gives consent to chemical analysis if he is 
charged with the offense of operating an aircraft while impaired. The charging 
officer must designate the type of chemical analysis to be administered, and it 
may be administered when he has reasonable grounds to believe that the 
person charged has committed the specified crime. The chemical analysis shall 
be performed pursuant to the procedures established under Chapter 20 of the 
General Statutes applying to motor vehicle violations with the exception that 
if the person charged refuses to be tested, the charging officer shall, in writing, 
notify the local office of the Federal Aviation Administration of the individual’s 
refusal. The results of any chemical tests administered pursuant to this section 
will be admissible into evidence at trial on the offense charged and a written 
report of the test results shall be made available to the local office of the 
Federal Aviation Administration. 

(e) Punishment. — A person violating this section shall be guilty of a Class 
1 misdemeanor. Provided, however, for a second and all subsequent convictions 
of this section, a person shall be guilty of a Class I felony. (1929, c. 90, s. 3; 
ie aecaoT oS 6 1957,'C, ols, s. 1 1993. Cc O09; ss, 497, 1279; 1994, Bix: Sess. 
Ces. 141C)-} 


§ 63-28. Infliction of serious bodily injury by operation of 
an aircraft while impaired. 


(a) Offense. — A person commits the offense of infliction of serious bodily 
injury by operation of an aircraft while impaired if, while in violation of G.S. 
63-27, he does serious bodily injury to another. 

(b) Defense precluded. — The fact that a person charged with violating this 
section is or has been legally entitled to use alcohol or a drug is not a defense 
to a charge under this section. 

(c) Pleading. — In any prosecution for infliction of serious bodily injury by 
operation of an aircraft while impaired, the pleading is sufficient if it states the 
time and place of the alleged offense in the usual form and charges that the 
defendant did serious bodily injury to another while operating an aircraft 
within this State while subject to an impairing substance. 

(d) Punishment. — Violation of this section is a Class F felony. (1929, c. 90, 
s. 4:°1953, c. 675, s. 9; 1987, c. 818, s. 2; 1993, c. 539, s. 1280; 1994, Ex. Sess., 
c. 24, s. 14(c).) 


ARTICLE 4. 
Model Airport Zoning Act. 
§ 63-29: Repealed by Session Laws 1971, c. 936, s. 1. 


§ 63-30. Airport hazards not in public interest. 


It is hereby found and declared that an airport hazard endangers the lives 
and property of users of the airport and of occupants of land in its vicinity, and 
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also, if of the obstruction type, in effect reduces the size of the area available 
for the landing, taking off and maneuvering of aircraft, thus tending to destroy 
or impair the utility of the airport and the public investment therein, and is 
therefore not in the interest of the public health, public safety, or general 
welfare. (1941, c. 250, s. 2.) 


Legal Periodicals. — For comment on this 
Article, see 19 N.C.L. Rev. 548 (1941). 


CASE NOTES 


Cited in Barrier v. Troutman, 231 N.C. 47, 
55 S.E.2d 923 (1949). 


§ 63-31. Adoption of airport zoning regulations. 


(a) Every political subdivision may adopt, administer, and enforce, under 
the police power and in the manner and upon the conditions hereinafter 
prescribed, airport zoning regulations, which regulations shall divide the area 
surrounding any airport within the jurisdiction of said political subdivision 
into zones, and, within such zones, specify the land uses permitted, and 
regulate and restrict the height to which structures and trees may be erected 
or allowed to grow. In adopting or revising any such zoning regulations, the 
political subdivision shall consider, among other things, the character of the 
flying operations expected to be conducted at the airport, the nature of the 
terrain, the height of existing structures and trees above the level of the 
airport, the possibility of lowering or removing existing obstructions, and the 
views of the agency of the federal government charged with the fostering of 
civil aeronautics, as to the aerial approaches necessary to safe flying opera- 
tions at the airport. 

(b) In the event that a political subdivision has adopted, or hereafter adopts, 
a general zoning ordinance regulating, among other things, the height of 
buildings, any airport zoning regulations adopted for the same area or portion 
thereof under this Article may be incorporated in and made a part of such 
general zoning regulations, and be administered and enforced in connection 
therewith, but such general zoning regulations shall not limit the effectiveness 
or scope of the regulations adopted under this Article. 

(c) Any two or more political subdivisions may agree, by ordinance duly 
adopted, to create a joint board and delegate to said board the powers herein 
conferred to promulgate, administer and enforce airport zoning regulations to 
protect the aerial approaches of any airport located within the corporate limits 
of any one or more of said political subdivisions. Such joint board shall have as 
members two representatives appointed by the chief executive officer of each 
political subdivision participating in the creation of said board and a chairman 
elected by a majority of the members so appointed. 

(d) The jurisdiction of each political subdivision is hereby extended to the 
promulgating, adopting, administering and enforcement of airport zoning 
regulations to protect the approaches of any airport or landing field which is 
owned by said political subdivision, although the area affected by the zoning 
regulations may be located outside the corporate limits of said political 
subdivision. In case of conflict with any airport zoning or other regulations 
promulgated by any political subdivision, the regulations adopted pursuant to 
this section shall prevail. 

(e) All airport zoning regulations adopted under this Article shall be 
reasonable, and none shall require the removal, lowering, or other change or 
alteration of any structure or tree not conforming to the regulations when 
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adopted or amended, or otherwise interfere with the continuance of any 
nonconforming use, except as provided in G.S. 63-32, subsection (a). 

(f) A political subdivision may not adopt an airport zoning regulation in 
violation of G.S. 634-18. (1941, c. 250, s. 3; 1945, ce. 300, 635; 1991, c. 749, s. 
3.) 


§ 63-32. Permits, new structures, etc., and variances. 


(a) Permits. — Where advisable to facilitate the enforcement of zoning 
regulations adopted pursuant to this Article, a system may be established by 
any political subdivision for the granting of permits to establish or construct 
new structures and other uses and to replace existing structures and other 
uses or make substantial changes therein or substantial repairs thereof. In any 
event, before any nonconforming structure or tree may be replaced, substan- 
tially altered or repaired, rebuilt, allowed to grow higher, or replanted, a 
permit must be secured from the administrative agency authorized to admin- 
ister and enforce the regulations, authorizing such replacement, change or 
repair. No such permit shall be granted that would allow the structure or tree 
in question to be made higher or become a greater hazard to air navigation 
than it was when the applicable regulation was adopted; and whenever the 
administrative agency determines that a nonconforming structure or tree has 
been abandoned or more than eighty percent (80%) torn down, destroyed, 
deteriorated, or decayed: (i) no permit shall be granted that would allow said 
structure or tree to exceed the applicable height limit or otherwise deviate 
from the zoning regulations; and (11) whether application is made for a permit 
under this paragraph or not, the said agency may by appropriate action compel 
the owner of the nonconforming structure or tree, at his own expense, to lower, 
remove, reconstruct, or equip such object as may be necessary to conform to the 
regulations or, if the owner of the nonconforming structure or tree shall neglect 
or refuse to comply with such order for 10 days after notice thereof, the said 
agency may proceed to have the object so lowered, removed, reconstructed, or 
equipped. Except as indicated, all applications for permits for replacement, 
change or repair of nonconforming uses shall be granted. 

(b) Variances. — Any person desiring to erect any structures, or increase the 
height of any structure, or permit the growth of any tree, or otherwise use his 
property, in violation of airport zoning regulations adopted under this Article, 
may apply to the board of appeals, as provided in G.S. 63-33, subsection (c), for 
a variance from the zoning regulations in question. Such variances shall be 
allowed where a literal application or enforcement of the regulations would 
result in practical difficulty or unnecessary hardship and the relief granted 
would not be contrary to the public interest but do substantial justice and be 
in accordance with the spirit of the regulations and this Article. 

(c) Obstruction Marking and Lighting. — In granting any permit or vari- 
ance under this section, the administrative agency or board of appeals may, if 
it deems such action advisable to effectuate the purposes of this Article and 
reasonable in the circumstances, so condition such permit or variance as to 
require the owner of the structure or tree in question to permit the political 
subdivision, at its own expense, to install, operate, and maintain suitable 
obstruction markers and obstruction lights thereon. (1941, c. 250, s. 4.) 


§ 63-33. Procedure. 


(a) Adoption of Zoning Regulations. — No airport zoning regulations shall 
be adopted, amended, or changed under this Article except by action of the 
legislative body of the political subdivision in question, or the joint board 
provided for in G.S. 63-31, subsection (c), after a public hearing in relation 
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thereto, at which parties in interest and citizens shall have an opportunity to 
be heard. At least 10 days’ notice of the hearing shall be published in an official 
paper, or a paper of general circulation, in the political subdivision or 
subdivisions in which the airport is located. 

(b) Administration of Zoning Regulations — Administrative Agency. — The 
legislative body of any political subdivision adopting airport zoning regulations 
under this Article may delegate the duty of administering and enforcing such 
regulations to any administrative agency under its jurisdiction, or may create 
a new administrative agency to perform such duty, but such administrative 
agency shall not be or include any member of the board of appeals. The duties 
of such administrative agency shall include that of hearing and deciding all 
permits under G.S. 63-32, subsection (a), but such agency shall not have or 
exercise any of the powers delegated to the board of appeals. 

(c) Administration of Airport Zoning Regulations — Board of Appeals. — 
Airport zoning regulations adopted under this Article shall provide for a board 
of appeals to have and exercise the following powers: 

(1) To hear and decide appeals from any order, requirement, decision, or 
determination made by the administrative agency in the enforcement 
of this Article or of any ordinance adopted pursuant thereto; 

(2) To hear and decide special exceptions to the terms of the ordinance 
upon which such board may be required to pass under such ordinance; 

(3) To hear and decide specific variances under G.S. 63-32, subsection (b). 

Where a zoning board of appeals or adjustment already exists, it may be 
appointed as the board of appeals. Otherwise, the board of appeals shall 
consist of five members, each to be appointed for a term of three years and to 
be removable for cause by the appointing authority upon written charges and 
after public hearing. 

The board shall adopt rules in accordance with the provisions of any 
ordinance adopted under this Article. Meetings of the board shall be held at the 
call of the chairman and at such other times as the board may determine. The 
chairman, or in his absence the acting chairman, may administer oaths and 
compel the attendance of witnesses. All meetings of the board shall be public. 
The board shall keep minutes of its proceedings, showing the vote of each 
member upon each question, or, if absent or failing to vote, indicating such fact, 
and shall keep records of its examinations and other official actions, all of 
ee shall immediately be filed in the office of the board and shall be a public 
record. 

Appeals to the board may be taken by any person aggrieved, or by any officer, 
department, board, or bureau of the political subdivision affected, by any 
decision of the administrative agency. An appeal must be taken within a 
reasonable time, as provided by the rules of the board, by filing with the agency 
from which the appeal is taken and with the board, a notice of appeal 
specifying the grounds thereof. The agency from which the appeal is taken 
shall forthwith transmit to the board all the papers constituting the record 
upon which the action appealed from was taken. 

An appeal shall stay all proceedings in furtherance of the action appealed 
from, unless the agency from which the appeal is taken certifies to the board, 
after the notice of appeal has been filed with it, that by reason of the facts 
stated in the certificate a stay would, in its opinion, cause imminent peril to life 
or property. In such case proceedings shall not be stayed otherwise than by a 
restraining order which may be granted by the board or by a court of record on 
application on notice to the agency from which the appeal is taken and on due 
cause shown. 

The board shall fix a reasonable time for the hearing of the appeal, give 
public notice and due notice to the parties in interest, and decide the same 
within a reasonable time. Upon the hearing any party may appear in person or 
by agent or by attorney. 
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The board may, in conformity with the provisions of this Article, reverse or 
affirm, wholly or partly, or modify, the order, requirement, decision or deter- 
mination appealed from and may make such order, requirement, decision or 
determination as ought to be made, and to that end shall have all the powers 
of the administrative agency from which the appeal is taken. 

The concurring vote of a majority of the members of the board shall be 
sufficient to reverse any order, requirement, decision, or determination of the 
administrative agency, or to decide in favor of the applicant on any matter 
upon which it is required to pass under any such ordinance, or to effect any 
variation in such ordinance. (1941, c. 250, s. 5; 1981, c. 891, s. 11.) 


Local Modification. — City of Wilson: 1961, 
CeOao1UGS, C. Lol. 


§ 63-34. Judicial review. 


(a) Any person aggrieved by any decision of the board of appeals, or any 
taxpayer, or any officer, department, board, or bureau of the political subdivi- 
sion, may present to the superior court a verified petition setting forth that the 
decision is illegal, in whole or in part, and specifying the grounds of the 
illegality. Such petition shall be presented to the court within 30 days after the 
decision is filed in the office of the board. 

(b) Upon presentation of such petition the court may allow a writ of 
certiorari directed to the board of appeals to review such decision of the board. 
The allowance of the writ shall not stay proceedings upon the decision 
appealed from, but the court may, on application, on notice to the board and on 
due cause shown, grant a restraining order. 

(c) The board of appeals shall not be required to return the original papers 
acted upon by it, but it shall be sufficient to return certified or sworn copies 
thereof or of such portions thereof as may be called for by the writ. The return 
shall concisely set forth such other facts as may be pertinent and material to 
show the grounds of the decision appealed from and shall be verified. 

(d) The court shall have exclusive jurisdiction to affirm, modify, or set aside 
the decision brought up for review, in whole or in part, and if need be, to order 
further proceedings by the board of appeals. The findings of fact by the board, 
if supported by substantial evidence, shall be accepted by the court as 
conclusive, and no objection to a decision of the board shall be considered by 
the court unless such objection shall have been urged before the board, or if it 
was not so urged, unless there were reasonable grounds for failure to do so. 

(e) Costs shall not be allowed against the board of appeals unless it appears 
to the court that it acted with gross negligence, in bad faith, or with malice, in 
making the decision appealed from. (1941, c. 250, s. 6.) 


§ 63-35. Enforcement and remedies. 


Each violation of this Article or of any regulations, order, or ruling promul- 
gated or made pursuant to this Article, shall constitute a Class 3 misdemeanor, 
and each day a violation continues to exist shall constitute a separate offense. 
In addition, the political subdivision within which the property is located may 
institute in any court of competent jurisdiction, an action to prevent, restrain, 
correct or abate any violation of this Article, or of airport zoning regulations 
adopted under this Article, or of any order or ruling made in connection with 
their administration or enforcement, and the court shall adjudge to the 
plaintiff such relief, by way of injunction (which may be mandatory) or 
otherwise, as may be proper under all the facts and circumstances of the case, 
in order fully to effectuate the purposes of this Article and of the regulations 
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adopted and orders and rulings made pursuant thereto. (1941, c. 250, s. 7: 
1993;:c1539, 6049871994 Mixa Sessiye. 24) stli4(c))) 


§ 63-36. Acquisition of air rights. 


In any case in which: 
(1) It is desired to remove, lower, or otherwise terminate a nonconforming 
use; or 
(2) The approach protection necessary cannot, because of constitutional 
limitations, be provided by airport zoning regulations under this 
Article; or 
(3) It appears advisable that the necessary approach protection be pro- 
vided by acquisition of property rights rather than by airport zoning 
regulations, 
the political subdivision within which the property or nonconforming use is 
located or the political subdivision owning the airport or served by it may 
acquire, in the manner provided by the law under which municipalities are 
authorized to acquire real property for public purposes, such an air right, 
easement, or other estate or interest in the property or nonconforming use in 
question as may be necessary to effectuate the purposes of this Article. 

If any political subdivision, or if any board or administrative agency 
appointed or selected by a political subdivision, shall adopt, administer or 
enforce any airport zoning regulations which results in the taking of, or in any 
other injury or damage to any existing structure, such political subdivision 
shall be liable therefor in damages to the owner or owners of any such property 
and the liability of the political subdivision shall include any expense which 
the owners of such property are required to incur in complying with any such 
zoning regulations. (1941, c. 250, s. 8.) 


§ 63-37. Short title. 


This Article shall be known and may be cited as the “Model Airport Zoning 
AC mage Gc . 2504 4.6104 


§ 63-37.1. Airport obstructions illegal. 


Any person, other than the owner or operator of an airport, who intention- 
ally obstructs the lawful takeoff and landing operations and patterns of 
aircraft at an existing public or private airport shall be guilty of a Class 1 
misdemeanor. (1995, c. 507, s. 19.5(m).) 


ARTICLE 5. 
Aeronautics Commission; Federal Regulations. 


$§ 63-38 through 63-44: Repealed by Session Laws 1949, c. 865,:Siedk 


§ 63-45. Enforcement of Article. 


It shall be the duty of every State, county and municipal officer charged with 
the enforcement of State and municipal laws to enforce and assist in the 
enforcement of this Article. (1945, c. 198, s. 8.) 
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§ 63-46: Repealed by Session Laws 1949, c. 865, s. 2. 


§ 63-47. Enforcement of regulations of Civil Aeronautics 
Administration. 


In the general public interest and safety, the safety of persons receiving 
instructions concerning or operating, using or traveling in aircraft, and of 
persons and property on the ground, and in the interest of aeronautical 
progress, the public officers of the State, counties and cities shall enforce the 
ne and regulations of the Civil Aeronautics Administration. (1945, c. 198, s. 
Aer, 


ARTICLE 6. 


Public Airports and Related Facilities. 
§ 63-48: Transferred to G.S. 63-1 by Session Laws 1971, c. 936, s. 2. 


§ 63-49. Municipalities may acquire airports. 


(a) Every municipality is hereby authorized, through its governing body, to 
acquire property, real or personal, for the purpose of establishing, constructing, 
and enlarging airports and other air navigation facilities and to acquire, 
establish, construct, enlarge, improve, maintain, equip, operate, and regulate 
such airports and other air navigation facilities and structures and other 
property incidental to their operation, either within and without the territorial 
limits of such municipality and within or without this State; to make, prior to 
any such acquisition, investigations, surveys, and plans; to construct, install, 
and maintain airport facilities for the servicing of aircraft and for the comfort 
and accommodation of air travelers; and to purchase and sell equipment and 
supplies as an incident to the operation of its airport properties. It may not, 
however, acquire or take over any airport or other air navigation facility owned 
or controlled by any other municipality of the State without the consent of such 
municipality. It may use for airport purposes any available property that is 
now or may at any time hereafter be owned or controlled by it. Such air 
navigation facilities as are established on airports shall be supplementary to 
and coordinated in design and operation with those established and operated 
by the federal government. 

(b) All property needed by a municipality for an airport or restricted landing 
area, or for the enlargement of either, or for other airport purposes, may be 
acquired by purchase, gift, devise, lease or other means if such municipality is 
able to agree with the owners of said property on the terms of such acquisition, 
and otherwise by condemnation in the manner provided by the Chapter 
entitled Eminent Domain, full power to exercise the right of eminent domain 
for such purposes being hereby granted every municipality both within and 
without its territorial limits. If but one municipality is involved and the 
charter of such municipality prescribes a method of acquiring property by 
condemnation, proceedings shall be had pursuant to the provisions of such 
charter and may be followed as to property within or without its territorial 
limits. The fact that the property needed has been acquired by any agency or 
corporation authorized to institute condemnation proceedings under power of 
eminent domain shall not prevent its acquisition by the municipality by the 
exercise of the right of eminent domain herein conferred when such right is 
exercised on the approach zone or on the airport site. For the purpose of 
making surveys and examinations relative to any condemnation proceedings, 
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it shall be lawful to enter upon any land, doing no unnecessary damage. 
Provided that municipalities building airports after the ratification of this 
Article shall not acquire by condemnation any property of any corporation 
engaged in the operation of a railroad or railroad bridge in this State if such 
property is used in the business of such corporation. 

(c) Where necessary, in order to provide unobstructed air space for the 
landing and taking off of aircraft utilizing airports or restricted landing areas 
acquired or operated under the provisions of this Article, every municipality is 
authorized to acquire, in the same manner as is provided for the acquisition of 
property for airport purposes, easements through or other interests in air 
space over land or water, interests in airport hazards, or airport hazards 
outside the boundaries of the airports or restricted landing areas and such 
other airport protection privileges as are necessary to insure safe approaches 
to the landing areas of said airports or restricted landing areas and the safe 
and efficient operation thereof. It is also hereby authorized to acquire, in the 
same manner, land for the removal of airport hazards and the right of 
easement for a term of years or perpetually, to place or maintain suitable 
marks for the daytime marking and suitable lights for the nighttime marking 
of airport hazards, including the right of ingress or egress to or from such 
airport hazards for the purpose of maintaining and repairing such lights and 
marks. This authority shall not be so construed as to limit any right, power or 
authority to zone property adjacent to airports and restricted landing areas 
under the provisions of any law of this State. 

(d) It shall be unlawful for anyone to build, rebuild, create, or cause to be 
built, rebuilt, or created any object, or plant, cause to be planted, or permit to 
grow higher any tree or trees or other vegetation which shall encroach upon 
any airport protection privileges acquired pursuant to the provisions of this 
section. Any such encroachment is declared to be a public nuisance and may be 
abated in the manner prescribed by law for the abatement of public nuisances, 
or the municipality in charge of the airport or restricted landing area for which 
airport protection privileges have been acquired as in this section provided, 
may go upon the land of others and remove any such encroachment without 
Bou lable for damages in so doing. (1945, c. 490, s. 2; c. 810; 1981, c. 919, s. 
8. 


Cross References. — As to eminent do- 
main, see Chapter 40A. For other provisions as 
to municipal airports, see G.S. 63-1 to 63-9. 


CASE NOTES 
One purpose of the 1945 act enacting Franchise for Limousine Service to Air- 
this Article was to make uniform the law port. — See same catchline in note to GS. 


with reference to public airports. Harrelson v. 63-2. 
City of Fayetteville, 271 N.C. 87, 155 S.E.2d 
749 (1967). 


§ 63-50. Airports a public purpose. 


The acquisition of any lands for the purpose of establishing airports or other 
air navigation facilities; the acquisition of airport protection privileges; the 
acquisition, establishment, construction, enlargement, improvement, mainte- 
nance, equipment and operation of airports and other air navigation facilities, 
and the exercise of any other powers herein granted to municipalities, are 
hereby declared to be public, governmental and municipal functions exercised 
for a public purpose and matters of public necessity, and such lands and other 
property, easements and privileges acquired and used by such municipalities 
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in the manner and for the purposes enumerated in this Article, shall and are 
hereby declared to be acquired and used for public, governmental and 


municipal purposes and as a matter of public necessity. (1945, c. 490, s. 3.) 


Legal Periodicals. — For brief comment on 
this section, see 28 N.C.L. Rev. 332 (1950). 


CASE NOTES 


Amunicipality is liable for torts commit- 
ted by it in the operation and mainte- 
nance of a municipal airport, since such 
activity is a proprietary or corporate function of 
the municipality, and this section, declaring 
such activity to be a public, governmental and 
municipal function exercised for a public pur- 
pose, does not purport to exempt it from tort 


liability. Rhodes v. City of Asheville, 230 N.C. 
134, 52 S.E.2d 371, rehearing denied, 230 N.C. 
759, 53. S.E.2d 313 (1949). 

Franchise for Limousine Service to Air- 
port. — See same catchline in note to GS. 
63-2. 

Cited in Pinehurst Airlines v. Resort Air 
Servs., Inc., 476 F. Supp. 543 (M.D.N.C. 1979). 


§ 63-51. Prior acquisition of airport property validated. 


Any acquisition of property within or without the limits of any municipality 
for airports and other air navigation facilities or of airport protection privileges 
heretofore made by any such municipality in any manner, together with the 
conveyance and acceptance thereof, is hereby legalized and made valid and 
effective. (1945, c. 490, s. 4.) 


§§ 63-51.1, 63-52: Repealed by Session Laws 1973, c. 695, s. 10. 


§ 63-53. Specific powers of municipalities operating air- 
ports. 


In addition to the general powers in this Article conferred, and without 
limitation thereof, a municipality which has established or may hereafter 
establish airports, restricted landing areas or other air navigation facilities, or 
which has acquired or set apart or may hereafter acquire or set apart real 
property for such purpose or purposes is hereby authorized: 

(1) To vest authority for the construction, enlargement, improvement, 
maintenance, equipment, operation and regulation thereof in an 
officer, a board or body of such municipality by ordinance or resolution 
which shall prescribe the powers and duties of such officer, board or 
body. The expense of such construction, enlargement, improvement, 
maintenance, equipment, operation and regulation shall be a respon- 
sibility of the municipality. 

(2) To adopt and amend all needful rules, regulations and ordinances for 
the management, government and use of any properties under its 
control whether within or without the territorial limits of the munic- 
ipality; to appoint airport guards or police with full police powers; to 
fix by ordinance, penalties for the violation of said ordinances and 
enforce said penalties in the same manner in which penalties pre- 
scribed by other ordinances of the municipality are enforced. It may 
also adopt ordinances designed to safeguard the public upon or 
beyond the limits of private airports or landing strips within such 
municipality or its police jurisdiction against the perils and hazards of 
instrumentalities used in aerial navigation. Such ordinances shall be 
published as provided by general law or the charter of the municipal- 
ity for the publication of similar ordinances. They must conform to 
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and be consistent with the laws of this State and shall be kept in 
conformity, as nearly as may be, with the then current federal 
legislation governing aeronautics and the regulations duly promul- 
gated thereunder and rules and standards issued from time to time 
pursuant thereto. 


(3) To lease such airports or other air navigation facilities, or real property 


acquired or set apart for airport purposes, to private parties, to any 
municipal or State government or to the national government, or to 
any department of either thereof, for operation; to lease to private 
parties, to any municipal or State government or to the national 
government, or any department of either thereof, for operation or use 
consistent with the purpose of this Article, space, area, improvements, 
or equipment on such airports; to sell any part of such airports, other 
air navigation facilities or real property to any municipal government, 
or to the United States or to any department or instrumentality 
thereof, for aeronautical purposes or purposes incidental thereto, and 
to confer the privileges of concessions of supplying upon its airports 
goods, commodities, things, services and facilities; provided that in 
each case in so doing the public is not deprived of its rightful, equal, 
and uniform use thereof. 


(4) To sell or lease any property, real or personal, acquired for airport 


purposes and belonging to the municipality, which, in the judgment of 
its governing body, may not be required for aeronautic purposes in 
accordance with the laws of this State or the provisions of the charter 
of the municipality governing the sale or leasing of similar munici- 
pally owned property. 


(5) To determine the charge or rental for the use of any properties under 


its control and the charges for any services or accommodations and 
the terms and conditions under which such properties may be used, 
provided that in all cases the public is not deprived of its rightful, 
equal, and uniform use of such property. Charges shall be reasonable 
and uniform for the same class of service and established with due 
regard to the property and improvements used and the expense of 
operation to the municipality. The municipality shall have and may 
enforce liens as provided by law for liens and enforcement thereof, for 
repairs to or improvement or storage or care of any personal property, 
to enforce the payment of any such charges. 


(6) To engage, on an airport, in commercial and industrial land develop- 


ment projects which relate to, develop, or further airborne commerce 
and cargo and passenger traffic, and, in connection with any project, 
to improve real estate on an airport and lease that improved real 
estate to public or private commercial and industrial enterprises, or 
contract with others to do so. 


(7) To exercise all powers necessarily incidental to the exercise of the 


general and special powers herein created. (1945, c. 490, s. 6; 1991, c. 
50 lasers) 


Local Modification. — (As to subdivision 4) _ port Authority: 1987 (Reg. Sess., 1988), c. 1006. 
erty of Laarnburg: 1957, «c. 1210; stown tot ess 5. 
Maxton: 1957, c. 1210; Goldsboro-Wayne Air- 


CASE NOTES 
Constitutionality. — Subdivisions (2), (3) dards. Pinehurst Airlines v. Resort Air Servs., 
and (5) of this section are not violative of equal Inc., 476 F. Supp. 543 (M.D.N.C. 1979). 
protection as being devoid of appropriate stan- Although the standard set out in subdivision 
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(2) of this section for the enactment of manage- 
rial rules and regulations is limited to the word 
“needful,” such a standard is sufficiently defi- 
nite to serve as a reasonable and workable 
guide to an administrative body, whose activi- 
ties require flexibility and a practical approach, 
without leaving that body to its own unfettered 
discretion. The standard for municipal action 
with respect to safety ordinances is definite 
enough to withstand constitutional scrutiny. 
Pinehurst Airlines v. Resort Air Servs., Inc., 476 
F. Supp. 543 (M.D.N.C. 1979). 

Subdivision (3) of this section is not constitu- 
tionally infirm on its face. Pinehurst Airlines v. 
Resort Air Servs., Inc., 476 F. Supp. 543 
(M.D.N.C. 1979). 

The requirement of some flexibility in 
landing fees must be considered implicit 
in the concept of reasonableness which 
forms the foundation of subdivision (5). Ra- 
leigh-Durham Airport Auth. v. Delta Air Lines, 
429 F. Supp. 1069 (E.D.N.C. 1976). 

A fee reasonable under subdivision (5) 
will also meet the test of reasonableness 
under the commerce clause of the United 
States Constitution. Raleigh-Durham Airport 
Auth. v. Delta Air Lines, 429 F. Supp. 1069 
(E.D.N.C. 1976). 

There are no constitutional infirmities in the 
fixing of landing fees and space use charges so 
long as the municipality complies with the 
provisions of subdivision (5). Raleigh-Durham 
Airport Auth. v. Delta Air Lines, 429 F. Supp. 
1069 (E.D.N.C. 1976). 

Municipality May Award Franchise for 
Limousine Service to and from Airport. — 
The provisions of this section and G.S. 63-2, 
63-49, 63-50, and 62-260 authorize a municipal 
corporation to award a franchise contract 
granting the right to provide limousine service 
to a municipal airport upon certain terms and 
conditions set forth in the franchise ordinance. 
Harrelson v. City of Fayetteville, 271 N.C. 87, 
155 S.E.2d 749 (1967). 

A municipal corporation, owning and operat- 
ing a public airport, is authorized to grant an 
exclusive franchise for the operation of a com- 
mon carrier limousine service for the transpor- 
tation of passengers and their baggage to and 
from the airport. Raleigh-Durham Airport 
Auth. v. Stewart, 278 N.C. 227, 179 S.E.2d 424 
(1971). 

And, in so doing the municipality is act- 
ing in a proprietary capacity. Raleigh- 
Durham Airport Auth. v. Stewart, 278 N.C. 227, 
179 S.E.2d 424 (1971). 

Under Like Rules and Regulations as 
Pursued by Private Individuals. — When 
given authority to do so a governmental entity 
is expected to perform a proprietary function 
under like rules and regulations as those pur- 
sued by private individuals. Raleigh-Durham 
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Airport Auth. v. Stewart, 278 N.C. 227, 179 
S.H.2d 424 (1971). 

Municipality may grant one or more 
concessions to car rental companies. Ra- 
leigh-Durham Airport Auth. v. Stewart, 278 
N.C. 227, 179 S.E.2d 424 (1971). 

Or Taxicab Concession. — The authority 
of a municipality extends to the granting of an 
exclusive taxicab or limousine or car rental 
concession at the airport. Raleigh-Durham Air- 
port Auth. v. Stewart, 278 N.C. 227, 179 S.E.2d 
424 (1971). 

And may permit them to enter and re- 
main upon its airport premises for the so- 
licitation of business. Raleigh-Durham Airport 
Auth. v. Stewart, 278 N.C. 227, 179 S.E.2d 424 
(1971). 

While Denying Such Privilege to Other 
Such Companies. — See Raleigh-Durham 
Airport Auth. v. Stewart, 278 N.C. 227, 179 
S.E.2d 424 (1971). 

But it may not forbid the other compa- 
nies to enter its premises and remain 
thereon for such time as is reasonably 
necessary to discharge an outgoing pas- 
senger, with his baggage, or to pick up an 
incoming passenger, with his baggage, pursu- 
ant to an actual, previously made contract or a 
previously received request for such service. 
Raleigh-Durham Airport Auth. v. Stewart, 278 
NIG. 2271795 a 2a 424 (197 bs 

A municipal corporation, operating a public 
airport, or other public transportation termi- 
nal, has no more extensive authority to exclude 
persons or vehicles from the terminal grounds 
than does a privately owned common carrier 
operating such a terminal for the use and 
convenience of its passengers. There is no basis 
for a distinction in this respect between an 
airport and a railroad or steamship terminal. 
Raleigh-Durham Airport Auth. v. Stewart, 278 
N.C. 227, 179 S.H.2d 424 (1971). 

The operation of an airport by a county 
is a proprietary function. Pinehurst Airlines 
v. Resort Air Servs., Inc., 476 F. Supp. 543 
(M.D.N.C. 1979). 

Amunicipality operating an airport acts 
in a proprietary capacity. Piedmont Avia- 
tion, Inc. v. Raleigh-Durham Airport Auth., 288 
N.C. 98, 215 S:H.2d 552. (1975). 

Fixing of Fees Not Administrative Deci- 
sion. — The fixing by a municipal airport 
authority of fees it will charge for the use of its 
property is not an “administrative decision.” 
Piedmont Aviation, Inc. v. Raleigh-Durham Air- 
port Auth., 288 N.C. 98, 215 S.E.2d 552 (1975). 

In determining the fee it will charge for the 
privilege of landing an aircraft upon its runway 
and the rent it will charge for the use of its 
properties, a municipal airport authority is 
acting as the proprietor of the property, not as a 
regulatory agency. Piedmont Aviation, Inc. v. 
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Raleigh-Durham Airport Auth., 288 N.C. 98, 
215 S.B.2d,552( 1975). 

Unilateral fixing of fees under subdivi- 
sion (5) is nowhere prohibited in this sec- 
tion, and no set procedure is required or com- 
manded. Raleigh-Durham Airport Auth. v. 
Delta Air Lines, 429 F. Supp. 1069 (E.D.N.C. 
1976). 

And Notice Not Required. — Nothing in 
this section requires a municipal airport au- 
thority to give notice to present or prospective 
users of its properties that the authority is 
contemplating a change in such fees and rental 
charges. Piedmont Aviation, Inc. v. Raleigh- 
Durham Airport Auth., 288 N.C. 98, 215 S.E.2d 
552 (1975); Raleigh-Durham Airport Auth. v. 
Delta Air Lines, 429 F. Supp. 1069 (E.D.N.C. 
LOG). 

Nor Hearing. — No provision in this section 
requires that a municipal airport authority 
conduct a hearing, receive evidence and make 
findings of fact or that it follow any other 
procedural course in determining the landing 
fees or rentals to be charged by it. Piedmont 
Aviation, Inc. v. Raleigh-Durham Airport Auth., 
288 N.C. 98, 215 S.E.2d 552 (1975); Raleigh- 
Durham Airport Auth. v. Delta Air Lines, 429 F. 
Supp. 1069 (E.D.N.C. 1976). 

The proviso at the end of subdivision (3) 
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contemplates that limits of some sort will 
be placed upon the activities of municipalities 
while engaged in the proprietary activity of 
operating a publicly owned airport. Pinehurst 
Airlines v. Resort Air Servs., Inc., 476 F. Supp. 
D4 o,GM DN Cel oo), 

Federal Antitrust Scrutiny of Exclusive 
Grant. — The legislative intent behind this 
section was not to direct or authorize a grant by 
a county of an exclusive fixed base operator 
status at an airport. Thus federal antitrust 
scrutiny of such an alleged arrangement would 
be proper. Pinehurst Airlines v. Resort Air 
Servs., Inc., 476 F. Supp. 543 (M.D.N.C. 1979). 

Where a night watchman at a municipal 
airport kills a person on the property in 
the nighttime, the question of whether he was 
acting in his capacity as servant or agent of the 
airport, or in his capacity as a police officer, is a 
question of fact to be determined by the jury on 
an issue raised by proper pleadings. Rhodes v. 
City of Asheville, 230 N.C. 134, 52 S.E.2d 371, 
rehearing denied, 230 N.C. 759, 53 S.E.2d 313 
(1949). 

Cited in Jackson v. Stancil, 253 N.C. 291, 
116 S.E.2d 817 (1960); Town of Spencer v. Town 
of E. Spencer, 129 N.C. App. 751, 501 S.E.2d 
367 (1998); Ashton v. City of Concord, 337 F. 
Supp. 2d 735, 2004 U.S. Dist. LEXIS 19217 
(M.D.N.C. 2004). 


(a) A municipality is authorized to accept, receive, and receipt for federal 
moneys and other moneys, either public or private, for the acquisition, 
construction, enlargement, improvement, maintenance, equipment, or opera- 
tion of airports and other air navigation facilities and sites therefor, and to 
comply with the provisions of the laws of the United States and any rules and 
regulations made thereunder for the expenditures of federal moneys upon such 
airports and other air navigation facilities. 

(b) The governing body of any municipality is authorized, if necessary, to 
comply with any federal law or regulation of any agency thereof to designate 
the North Carolina Aeronautics Commission as its agents to accept, receive, 
and receipt for federal moneys in its behalf for airport purposes. Such moneys 
as are paid over by the United States government shall be paid over to said 
municipality under such terms and conditions as may be imposed by the 
United States government in making such grant. 

(c) All contracts for the acquisition, construction, enlargement, improve- 
ment, maintenance, equipment, or operation of airports or other air navigation 
facilities made by the municipality shall be made pursuant to the laws of this 
State governing the making of like contracts, provided, however, that where 
such acquisition, construction, improvement, enlargement, maintenance, 
equipment or operation is financed wholly or partly with federal moneys the 
municipality may let contracts in the manner prescribed by the federal 
authorities, acting under the laws of the United States and any rules or 
regulations made thereunder notwithstanding any other State law to the 
contrary. (1945, c. 490, s. 7.) 
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OPINIONS OF ATTORNEY GENERAL 


Compliance with Other Laws. — Where 
an airport authority chooses to let contracts 
under federal law relying upon subsection (c) of 
this section, then the requirements of G.S. 
143-128.2 and 143-128.3, pertaining to minor- 
ity business participation, would not apply. See 
opinion of Attorney General to William O. 
Cooke, Cooke & Cooke, L.L.P., 2002 N.C.A.G. 
32 (11/18/02). 


thority granted by subsection (c) of this section, 
chooses to let contracts under federal law, the 
mandatory reporting requirements of G.S. 143- 
131(b), requiring a report to the Department of 
Administration, Office of Historically 
Underutilized Business, would not apply. See 
opinion of Attorney General to William O. 
Cooke, Cooke & Cooke, L.L.P, 2002 N.C.A.G. 
32 (11/18/02). 


If an airport authority, consistent with au- 


§ 63-55. Airports on public waters and reclaimed land. 


(a) The powers herein granted to a municipality to establish and maintain 
airports shall include the power to establish and maintain such airports in, 
over, and upon any public waters of this State within the limits or jurisdiction 
of or bordering on the municipality, any submerged land under such public 
water, and any artificial or reclaimed land which before the artificial making or 
reclamation thereof constituted a portion of the submerged land under such 
public waters, and as well the power to construct and maintain terminal 
buildings, landing floats, causeways, roadways and bridges for approaches to 
or connecting with the airport, and landing floats and breakwaters for the 
protection of any such airport. 

(b) All the other powers herein granted municipalities with reference to 
airports on land or granted to them with reference to such airports in, over, and 
upon public waters, submerged land under public waters, and artificial or 
reclaimed land. (1945, c. 490, s. 8.) 


§ 63-56. Joint operation of airports. 


(a) All powers, rights and authority granted to any municipality in this 
Article may be exercised and enjoyed by two or more municipalities either 
within or without the territorial limits of either or any of said municipalities 
and within or without this State, or by any municipality acting jointly with any 
other municipality therein either within or without this State, provided the 
laws of such other state permit such joint action. 

(b) Any two or more municipalities may enter into agreements with each 
other, duly authorized by ordinance or resolution, as may be appropriate, for 
joint action pursuant to the provisions of this section. Concurrent action by the 
governing bodies of the municipalities involved shall constitute joint action. 

(c) Each such agreement shall specify its terms; the proportionate interest 
which each municipality shall have in the property, facilities and privileges 
involved, and the proportion of preliminary costs, costs of acquisition, estab- 
lishment, construction, enlargement, improvement and equipment, and of 
expenses of maintenance, operation and regulation to be borne by each, and 
make such other provisions as may be necessary to carry out the provisions of 
this section. It shall provide for amendments thereof and for conditions and 
methods of termination; for the disposition of all or any part of the property, 
facilities and privileges jointly owned if said property, facilities and privileges, 
or any part thereof, shall cease to be used for the purposes herein provided or 
if the agreement shall be terminated, and for the distribution of the proceeds 
received upon any such disposition, and of any funds or other property jointly 
owned and undisposed of, and the assumption or payment of any indebtedness 
arising from the joint venture which remains unpaid, upon any such disposi- 
tion or upon a termination of the agreement. 
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(d) Municipalities acting jointly as herein authorized may create a board 
from the inhabitants of such municipalities for the purpose of acquiring 
property for establishing, constructing, enlarging, improving, maintaining, 
equipping, operating and regulating the airports and other air navigation 
facilities and airport protection privileges to be jointly acquired, controlled, 
and operated. Such board shall consist of members to be appointed by the 
governing body of each municipality involved, the number to be appointed by 
each to be provided for by the agreement for the joint venture. Each member 
shall serve for such time and upon such terms and as to compensation, if any, 
as may be provided for in the agreement. 

(e) Each such board shall organize, select officers for terms to be fixed by the 
agreement, and adopt and from time to time amend rules of procedure. 

(f) Such board may exercise, on behalf of the municipalities acting jointly by 
which it is appointed, all the powers of each of such municipalities granted by 
this Article, except as herein provided, subject, however, to such limitations as 
may be contained in the agreement between such municipalities. Real prop- 
erty, airports, restricted landing areas, air protection privileges, or personal 
property costing in excess of a sum to be fixed by the joint agreement, may be 
acquired, and condemnation proceedings may be instituted, only by authority 
of the governing bodies of each of the municipalities involved. The total amount 
of expenditures to be made by the board for any purpose in any calendar year 
shall be determined by the municipalities involved by the approval by each. No 
real property and no airport, other air navigation facility, or air protection 
privilege, owned jointly, shall be disposed of by the board, by sale, or otherwise, 
except by authority of the appointed governing bodies, but the board may lease 
space, area or improvements and grant concessions on airports for aeronauti- 
cal purposes or purposes incidental thereto. 

(g) Each municipality is authorized and empowered to enact such ordi- 
nances as are provided for by this Article, and to fix by such ordinances 
penalties for the violation thereof, which ordinances shall have the same force 
and effect within the municipality which enacted them, and on any property 
controlled by it, either separately or jointly with another municipality, or 
adjacent thereto, whether within or without the territorial limits of it, or either 
or any of them, as ordinances of the municipality involved, and may be 
enforced in such municipality in like manner as are its other ordinances. 

(h) Condemnation proceedings may be instituted in the names of two or 
more municipalities jointly, and the property acquired by such joint condem- 
nation proceedings shall be held by the municipalities as tenants in common, 
each municipality being entitled to a pro rata interest in said property as the 
value of its contribution to the acquisition of said property bears to the total 
cost of acquiring said property, and in the event one municipality desires to 
acquire property for expansion of or addition to the facilities, and the other or 
others do not elect to join in the acquisition of such property, such municipality 
may institute condemnation proceedings in its name individually, and all 
property now owned or hereafter acquired by a municipal corporation for 
additions to or expansions of aeronautical facilities operated jointly shall be 
and remain the sole property of the municipal corporation acquiring same. 

(i) For the purpose of providing funds for necessary expenditures in carrying 
out the provisions of this section, a joint fund shall be created and maintained, 
into which each of the municipalities involved shall deposit its proportionate 
share as provided by the joint agreement, and into which shall be paid the 
revenues obtained from the ownership, control and operation of the airports 
and other air navigation facilities jointly controlled. 

(j) All disbursements from such fund shall be made by order of the board, 
subject, however, to such limitations as shall be contained in the agreement 
between such municipalities. 
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(k) Specific performance of the provisions of any joint agreement entered 
into as provided for in this section may be enforced as against any party 
thereto by the other party or parties thereto. 

(Z) In the event any property is now held or may hereafter be acquired by 
two or more municipalities for aeronautical purposes, and such municipalities 
do not agree upon the terms of an agreement, as heretofore provided, and shall 
not agree to create a board as heretofore provided, then and in that event a 
board of not less than five nor more than seven members shall be created from 
the inhabitants of such municipalities, each municipality being entitled to 
appoint as nearly as possible the proportionate number of representatives on 
said board as the value of its contribution shall bear to the entire amount of 
money or property so held by such municipalities for aeronautical purposes. In 
determining the value of the contribution of any municipality, the value of any 
funds or property used for the development of said property or the building of 
facilities on said property shall be taken into consideration. 

(m) The said board shall have all powers given by this Article to boards 
created by agreements between municipalities, provided, however, that any 
funds appropriated by a municipality and turned over to the board for 
aeronautical purposes shall only be used for these purposes designated by the 
municipality furnishing such funds. 

(n) The actions of such board shall be determined by a majority vote of the 
members thereof, and a majority of the members shall constitute a quorum for 
any meeting of the board, and such boards so created shall have full control of 
all revenues received by reason of the airport or other aeronautical facilities, 
and shall have power to expend all sums so received for such aeronautical 
purposes as the board deems proper, and pay over any surplus to municipal- 
ities in proportion to their respective interests. 

(o) In the event the aeronautical facilities or any part thereof shall cease to 
be used for aeronautical purposes, such of the facilities as are jointly owned by 
two or more municipalities shall be sold, and each municipality shall receive 
its pro rata proportion of the sums realized from the sale of facilities jointly 
owned. 

(p) In the event aeronautical facilities are now owned or hereafter acquired 
by two or more municipalities, and are operated under a board as hereinabove 
provided, and one or more of such municipalities deem it advisable to expand 
or enlarge the facilities or invest more money in such facilities, all of the 
municipalities then having representation on the board shall be entitled, if 
they so desire, to contribute their pro rata part of such additional investment 
and maintain their pro rata representation on said board, provided, however, 
that if one or more of the municipalities involved shall fail to contribute its or 
their proportionate part of such additional investment, the representation of 
such municipality on such board shall be readjusted, to the end that the 
representation of each municipality on said board shall represent as nearly as 
possible its pro rata contribution to the entire investment. 

Provided further that where one municipality at the time of the passage of 
this Article shall have invested more than one half of the total investment in 
a jointly owned airport, then, and in that event the minority owner or owners 
shall be allowed five years from the date of the passage of this Article in which 
to pay over to the majority owner a sum sufficient to equalize the amount of 
ownership of the present minority owner or owners with the total ownership of 
the majority owner. Provided further that this Article shall not be construed to 
amend or impair in any respect contracts or agreements in effect at the time of 
the adoption of this Article. 

(q) In the case of an airport board or commission authorized by agreement 
between two cities, as defined in G.S. 160A-1(2), pursuant to this section, one 
of which is located partially but not wholly in the county in which the jointly 
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owned airport is located, and where the board or commission provided water 
and wastewater services off the airport premises before January 1, 1995, the 
board or commission shall have the authority to acquire, construct, establish, 
enlarge, improve, maintain, own, operate and contract for the operation of 
water supply and distribution systems and wastewater collection, treatment 
and disposal systems of all types, on and off the airport premises. In no event, 
however, shall such a board or commission be held liable for damages to those 
off the airport premises for failure to provide such water or wastewater 
services. (1945, c. 490, s. 9; 1995 (Reg. Sess., 1996), c. 644, s. 1.) 


§ 63-57. Powers specifically granted to counties. 


(a) The purposes of this Article are specifically declared to be county 
purposes as well as generally public, governmental and municipal. 

(b) The powers herein granted to all municipalities are specifically declared 
to be granted to counties in this State, any other statute to the contrary 
notwithstanding. (1945, c. 490, s. 10.) 


CASE NOTES 


Operation of Airport Is Proprietary subject to tort liability. Rhodes v. City of 
Function. — In operating and maintaining an Asheville, 230 N.C. 134, 52 S.E.2d 371, rehear- 
airport a county engages in a proprietary or ing denied, 230 N.C. 759, 53 S.H.2d 313 (1949). 
corporate function, in the exercise of which it is 


§ 63-58. Municipal jurisdiction exclusive. 


Every airport and other air navigation facility controlled and operated by 
any municipality, or jointly controlled and operated pursuant to the provisions 
of this Article, shall, subject to federal and State laws, rules, and regulations, 
be under the exclusive jurisdiction and control of the municipality or munici- 
palities controlling and operating it, and no other municipality in which such 
airport or air navigation facility is located shall have any police jurisdiction of 
the same. (1945, c. 490, s. 11.) 


CASE NOTES 


Cited in Rhodes v. City of Asheville, 230 N.C. 
134-9200. bed) Cl (1949): 


8§ 63-59 through 63-64: Reserved for future codification purposes. 


ARTICLE 7. 


State and Federal Aid; Authority of Department of 
Transportation. 


§ 63-65. Authority of Department of Transportation gen- 
erally; “airport” defined. 


(a) The Department of Transportation is hereby authorized, subject to the 
limitations and conditions of this Article, to provide State aid in form of loans 
and grants to cities, counties, and public airport authorities of North Carolina 
for the purpose of planning, acquiring, constructing, or improving municipal, 
county, and other publicly owned or controlled airport facilities, and to 
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authorize related programs of aviation safety, education, promotions, and 
long-range planning. 

(b) Repealed by Session Laws 1979, c. 148, s. 1. (1967, c. LO0G, Sh 1975s c. 
Wore. sgt, 2d sess. Cul ato, s39> 1979148) s5) 1005) 


Editor’s Note. — This section is former G.S. 
113-28.5, as amended and recodified by Session 
Laws 1979, c. 148, ss. 1 and 5. 


OPINIONS OF ATTORNEY GENERAL 


Loans or Grants to Publicly-Owned Air- for promotional purposes. See opinion of Attor- 
ports. — This Article does not permit the ney General to Mr. W.G. Plentl, P-E., Director of 
Department of Transportation to make loansor Aeronautics, N.C. Department of Transporta- 
grants of State funds to publicly-owned airports tion, 53 N.C.A.G. 81 (1984). 


§ 63-66. Administration of Article; powers of Department 


of Transportation. 


The Department of Transportation shall carry out the provisions of this 
Article. In exercising such power, the Department shall: 


(1) 


(2) 


(3) 
(4) 


(5) 
(6) 
(7) 


Promote the further development and improvement of air routes, 
airport facilities, seaplane bases, heliports, protect their approaches 
and stimulate the development of aviation, commerce and air facili- 
ties. In exercising this power, the Department shall prepare and 
develop goals, objectives, standards and policies for the most efficient 
and economical expenditure of State funds as may be appropriated for 
the purposes of this Article. 

Publish and make available to aviation interests, the Federal Aviation 
Administration, and the people of the State generally, current infor- 
mation regarding such criteria, standards, and policies. 

Prepare and keep current a State airport plan and submit annual 
revisions of that plan to the Federal Aviation Administration. 

Make a detailed and thorough study of all applications for State 
assistance authorized herein and make specific recommendations 
regarding applications to the Federal Aviation Administration for 
federal grants. 

Develop a plan of priorities and allocations of State funds to be revised 
annually. 

Represent the State before all federal agencies and elsewhere where 
the aviation interests of the State may be affected. 

Subject to the availability of funds for the purpose, promote aviation 
safety throughout the State and conduct such promotional, educa- 
tional and other programs as may be necessary to keep the people of 
the State properly informed with respect to aviation and to further 
aeronautics generally throughout the State. 


In exercising the powers and performing the duties herein provided for by 
this section, the Department of Transportation shall consult with and seek the 
advice of the aeronautics council. (1967, c. 1006, s. 1; 1973, c. 507, s. 5; c. 1262, 
fees. oC 1445. ol Loto. £Loes. oO 1919 C.148-56.°2 5.) 


Editor’s Note. — This section is former G.S. 
113-28.6, as amended and recodified by Session 
Laws 1979, c. 148, ss. 2 and 5. 
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§ 63-67. Activities eligible for State aid. 


Loans and grants of State funds may be made for the planning, acquisition, 
construction, or improvement of any airport, seaplane base, or heliport owned 
or controlled, or which will be owned or controlled by any city, county or public 
airport authority acting by itself or jointly with any other city or county. An 
airport, seaplane base, or heliport development project or activity eligible for 
State aid under this Article shall also be deemed to include projects such as air 
navigation facilities, aviation easements, and the acquisition of land, lighting, 
marking, security items, terminal improvements, and the elimination of 
aviation safety hazards, and the preservation or enhancement of essential air 
service as defined by the Federal Aviation Act of 1958, as amended. (1967, c. 
1006, sa 141973..c. 1443,,s., 2; 19 77,.2nd Sess.,.c. 1219.5, 39.15 10/95. lie ess 
5; 1987 (Reg. Sess., 1988), c. 1086, s. 164.) 


Editor’s Note. — This section is former G.S. 
113-28.7, as recodified by Session Laws 1979, c. 
Tags. o 


§ 63-68. Limitations on State financial aid. 


Grants and loans of funds authorized by this Article shall be subject to the 
following conditions and limitations: 

(1) Loans and grants may be for such projects, activities, or facilities as 
would in general be eligible for approval by the Federal Aviation 
Administration or its successor agency or agencies with the exception 
that the requirement that the airport be publicly owned shall not be 
applicable. Further, airport terminal and security areas, seaplane 
bases, and heliports are also eligible for State financial aid. 

(2) Loans and grants of State funds shall be limited to a maximum of fifty 
percent (50%) of the nonfederal share of the total cost of any project 
for which aid is requested, and shall be made only for the purpose of 
supplementing such other funds, public or private, as may be avail- 
able from federal or local sources provided, however, using one 
hundred percent (100%) State funding in its discretion the Depart- 
ment of Transportation may purchase, install and maintain naviga- 
tional aids necessary for the safe, efficient use of airspace and may 
conduct other projects or programs to improve the safety and planning 
of the air transportation system, including but not limited to, marking 
serviceable runways and taxiways. Further, the Department of Trans- 
portation may contract out the maintenance and installation of 
state-owned navigational aids when necessary and may give or 
transfer such aids to the Federal Aviation Administration. 

(3) Loans and grants of State funds shall be made from General Assembly 
appropriations specifically designated for aviation improvement, and 
from no other source. The Department of Transportation may utilize 
the State Aviation Grant Funds to cover the direct and indirect costs 
of administering airport grant projects, other services authorized by 
this Article including planning, and the costs of services provided by 
nonadministrative Department of Transportation divisions or other 
State agencies in connection with these projects. 

(4) Notwithstanding the provisions of this section or G.S. 63-67, the 
Department of Transportation may allow up to ten percent (10%) of 
State aviation grant funds to be used for maintenance on General 
Aviation and Air Carrier Airports having a Department of Transpor- 
tation approved maintenance plan on a seventy-five percent (75%) 
local — twenty-five percent (25%) State basis. 
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(5) Notwithstanding the provisions of this section, the Department of 
Transportation may allow loans and grants of State funds up to eighty 
percent (80%) of the nonfederal share of the total cost of the develop- 
ment of new or unpaved publicly owned airports identified in the 
North Carolina Airport System Plan, provided that such funding shall 
be limited to land acquisition, site preparation, basic runway, taxiway, 
and apron system construction, together with associated hghting and 
navigational aids, and construction of the primary airport access road. 
Electronic navigational aids, terminal buildings, access taxiways, and 
other items eligible for State airport aid at the rate of fifty percent 
(50%) of the nonfederal share of project cost shall not be eligible for 
the foregoing eighty percent (80%) State funding, even though con- 
structed as part of the initial airport development. 

(6) Notwithstanding the provisions of this section, the Department of 
Transportation may allow loans and grants of State funds up to ninety 
percent (90%) of the total cost of the development of new or unpaved 
publicly owned rural airports identified in the North Carolina Airport 
System Plan and receiving no federal funding. Such State funding 
shall be limited to land acquisition, site preparation, basic runway, 
taxiway, and apron system construction, together with associated 
lighting and navigational aids, and construction of the primary 
airport access road. 

The Department of Transportation shall develop rules and regula- 
tions to define rural airports. (1967, c. 1006, s. 1; 1969, c. 293; 1973, ¢. 
126221 28;,C,1443.5:.3; 1975,.¢) 716.8: 3; 1977, 2nd Sess.,.c; 1219, s. 
Be ceo (OCA LdGess. 33705 49° 1981 ¢, 1117, ss,.1,.2; 1983, ¢.,319: 
eS (Reg. Sess., 1984), c. 1094; 1985, c. 782; 1989, c. 636; 1991, c. 430, 
Sols 


Editor’s Note. — This section is former G.S. 
113-28.8, as amended and recodified by Session 
Laws 1979, c. 148, ss. 3 and 5. 


§ 63-69. Sources of State funds. 


State financial assistance under this Article shall be limited to appropria- 
tions of funds made for the purpose by the General Assembly to the Depart- 
ment of Transportation, or to private funds which may become available to the 
Department for such purpose. (1967, c. 1006, s. 1; 1973, c. 1262, s. 86; 1975, ¢. 
fr Oreo lo), Cel4o, Si ).) 


Editor’s Note. — This section is former G.S. 
113-28.9, as recodified by Session Laws 1979, c. 
i sre ec gh 


§ 63-70. Acceptance, receipt, accounting, and expenditure 
of State and federal funds. 


All North Carolina municipalities, counties and public airport authorities 
are hereby authorized to accept, receive, receipt for, disburse and expend State 
funds, and other funds, public and private, which may be made available to 
them to accomplish any purpose of this Article. All federal funds accepted and 
expended by any municipality or county shall be accepted, accounted for, and 
expended according to such terms and conditions as may be prescribed by the 
United States and not inconsistent with State law. All State funds accepted by 
any municipality, county or public airport authority shall be accepted, ac- 
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counted for, and expended according to such terms and conditions as may be 
prescribed by the Department of Transportation. Unless otherwise prescribed 
by the federal or State agency from which funds were made available, the chief 
financial officer of the municipality, county or public airport authority shall 
deposit all funds received and keep the same in separate funds according to the 
purpose for which they were received. The accounting of all such funds shall be 
subject to the municipal and county fiscal control acts. (1967, c. 1006, s. 1; 
1973,.c. 1262)sv86:11975c.716,/sV8P1979%e) 148; sia.) 


Editor’s Note. — This section is former G.S. 
113-28.10, as recodified by Session Laws 1979, 
c, 148, s. 5. 


§ 63-71. Receipt of federal grants. 


(a) The Department of Transportation is hereby designated the State 
agency to accept grants for public airport development and improvements 
made by the United States pursuant to federal law. The Department shall have 
authority to comply with federal-aid provisions, to obtain and to disburse said 
grants in accordance with applicable federal laws and regulations, and to enter 
into contracts with the federal government, municipalities, counties, or airport 
authorities in connection with said grants. The Department shall also have the 
authority to enter into contracts with the Federal Aviation Administration or 
its successor agency for aeronautics related purposes, including joint acquisi- 
tion and installation of aviation related equipment in accordance with the 
procurement procedures of the Federal Aviation Administration where such 
method of acquisition would result in a cost savings to the Department. 

(b) The Department of Transportation shall have authority to act as an 
agent of any public agency which, either individually or jointly with one or 
more other public agencies, submits to the Secretary of Transportation of the 
United States an application for federal aid in connection with airport 
development, improvement, or planning. (1969, c. 1109, ss. 1, 2; 1973, c. 1262, 
s. 86; 1975, c. 716, s. 3; 1979, c. 148, ss. 4, 5; 1983 (Reg. Sess., 1984), c. 1093.) 


Editor’s Note. — This section is former G.S. 
113-28.11, as amended and recodified by Ses- 
sion Laws 1979, c. 148, ss. 4 and 5. 


§ 63-72. Authority of Department of Transportation to 
operate airports and expend funds therefor. 


The Department is authorized to operate state-owned or leased airports or 
any airport for which the State has obtained a special use permit to operate. 
The Department may expend funds appropriated for grants to airports for the 
purpose of operating, maintaining, and improving state-owned or leased 
airports, or any airport for which the State has obtained a special use permit 
to operate and maintain, (I969;'c> 1109%s"3; 1973; cP 1262, sPsG6; 19757 err iG: 
Son 197 9G 21486. 9.) 


Editor’s Note. — This section is former G.S. 
113-28.12, as recodified by Session Laws 1979, 
Cotas cu 
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§ 63-73. Letting of contracts. 


All contracts that the Department of Transportation may let for construc- 
tion, repair, maintenance or those services listed in 49 U.S.C. App. 
§ 2210(a)(16) in furtherance of this Article shall be let in accordance with the 
Bag aeions of G.S. 136-28.1. (1983 (Reg. Sess., 1984), c. 1033, s. 1; IESE bern ov BAO 
S62, 


$$ 63-74 through 63-77: Reserved for future codification purposes. 


ARTICLE 8. 
North Carolina Special Airport Districts Act. 


§ 63-78. Short title. 


This Article shall be known and may be cited as the “North Carolina Special 
Airport Districts Act.” (1979, c. 689, s. 1.) 


§ 63-79. Definitions. 


As used in this Article, the following words and terms shall have the 
following meanings, unless the context shall indicate another or different 
meaning or intent: 

(1) “Aeronautical facilities” means airports, runways, terminals, hangars 
and other facilities related thereto; 

(2) “District” means a special airport district created under the provisions 
of this Article; 

(3) “District board” or “board” means a special airport district board 
established under the provisions of this Article as the governing body 
of a district; 

(4) “Governing body” means the board, commission, council or other body, 
by whatever name it may be known, of a unit of local government in 
which the general legislative powers thereof are vested: 

(5) “Unit” or “unit of local government” means counties, cities, towns and 
incorporated villages. (1979, c. 689, s. 2.) 


§ 63-80. Procedure for creation of districts; concurrent 
resolutions; notice and public hearing; sub- 
mission of question to voters; publication of 
notice; actions to set aside proceedings. 


(a) Any unit of local government in this State and any one or more other 
units of local government in this State may, by concurrent resolutions adopted 
by the governing body of each such unit, create special airport districts under 
the provisions of this Article which shall be public bodies corporate and politic 
and political subdivisions of the State. The district shall comprise the territory 
of the participating units. The district shall be designated “Special Airport 
District of ___” and shall be of such duration as the participating units shall 
determine. 

(b) Prior to the adoption of any resolutions creating a special airport district, 
there shall be held a joint public hearing convened by the governing bodies of 
each of the participating units of government concerning the creation of the 
proposed special airport district. The presiding officers of the governing body of 
the units proposing to create such district shall name a time and place within 
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the proposed district at which the public hearing shall be held. The presiding 
officers shall give prior notice of such hearing at the courthouse of the county 
or counties within which the district lies and also by publication at least once 
a week for two successive weeks in a newspaper having general circulation in 
the proposed district, the first publication to be at least 30 days prior to such 
hearing. In the event all matters pertaining to the creation of such special 
airport district cannot be concluded at such hearing, such hearing may be 
continued to a time and place within the proposed district determined by the 
governing body of each of the respective units of local government. 

(c) Following the joint public hearing but prior to the adoption by a unit of 
local government of any resolution creating a special airport district, the 
governing body of such unit may submit the question of the unit’s participation 
in a special airport district to the qualified voters of such unit. The form of the 
question as stated on the ballot shall be in substantially the following words: 


“Shall the governing body of _____ approve _____’s participation in the 
proposed _______ special airport district? 
L} YES [ulesN@4 


If a majority of the qualified voters of the unit who vote thereon approve such 
participation, the governing body of such unit may adopt a resolution creating 
the particular special airport district. The election shall be conducted and the 
results thereof certified, declared and published in the same manner as bond 
elections within the unit. 

(d) Following the adoption of the resolutions creating the district by the 
governing body of each participating unit, the presiding officer of each such 
governing body shall cause to be published a single time in a newspaper 
circulating within the unit a notice in substantially the following form: 


The governing body of _____ and the governing body of ______ passed 
resolutions on "7 SATCU C) Les eee a eee , respectively, creating the 
Special Airport District of _________. Notice of the creation of such special 


airport district is hereby given on the date hereof. Any action or proceeding 
questioning the validity of the resolutions or the creation of the special airport 
district must be commenced within 30 days after the publication of this notice. 


Presiding Officer 

(e) Any action or proceeding in any court to set aside the resolutions or the 
creation of a special airport district, or to obtain any other relief upon the 
eround that such resolutions or any proceeding or action taken with respect to 
the creation of such district is invalid, must be commenced within 60 days after 
the publication of the foregoing notice. After the expiration of such period of 
limitation, no right of action or defense founded upon the invalidity of the 
resolutions or the creation of the special airport district shall be asserted nor 
shall the validity of the resolutions or the creation of such airport district be 
open to question in any court upon any ground whatever, except in an action 
or proceeding commenced within such period. (1979, c. 689, s. 3; 1999-456, s. 
Do») 


§ 63-81. District board; composition, appointment, terms 
and oaths; organization; meetings; quorum. 


(a) Appointment of Board for District. — The board of the special airport 
district shall be composed of two representatives from each of the participating 
units of local government appointed annually by the governing body of each of 
said units of local government, respectively, from among their members at the 
first regular meeting thereof in January. Each member of the district board 
must be a member of the governing body of the unit of local government by 
which he was appointed. Membership on the district board may be held in 
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addition to the offices authorized by G.S. 128-1 or 128-1.1. Said representatives 
shall hold office from their appointment until their successors are appointed 
and qualified, except that when any member of the district board ceases for any 
reason to be a member of the governing body of the unit of local government by 
which he was appointed, he shall simultaneously cease to be a member of said 
district board. Upon the occurrence of any vacancy on said district board, the 
vacancy shall be filled within 30 days after notice thereof by the governing 
body of the participating unit of local government having a vacancy in its 
representation. Within 30 days after the expiration of the period set forth in 
G.S. 63-80 hereof, the governing body of each participating unit of local 
government shall appoint its representatives to hold office until successors 
shall be appointed in the manner hereinbefore provided. Each member of the 
district board, before entering upon his duties, shall take and subscribe an 
oath or affirmation to support the Constitution and laws of the United States 
and of this State and to discharge faithfully the duties of his office; and a record 
of each such oath shall be filed in the minutes of the respective participating 
units of local government. 

(b) District Board Procedures. — The district board shall meet regularly at 
such places and on such dates as are determined by the board. Special 
meetings may be called by the chairman on his own initiative and shall be 
called by him upon request of two or more members of the board. All members 
shall be notified in writing at least 24 hours in advance of such meeting. A 
majority of the members of the district board shall constitute a quorum. No 
vacancy in the membership of the district board shall impair the right of a 
quorum to exercise all the rights and perform all the duties of the district 
board. No action, other than an action to recess or adjourn, shall be taken 
except upon a majority vote of the entire authorized membership of said 
district board. Each member, including the chairman, shall be entitled to vote 
on any question. 

(c) District Board Officers. — The district board shall elect annually in 
January from among its members a chairman, vice-chairman, secretary and 
treasurer. (1979, c. 689, s. 4.) 


§ 63-82. Procedure for inclusion of additional units of 
local government; notice and hearing; actions 
to set aside proceedings. 


(a) If, at any time subsequent to the creation of a special airport district, 
there shall be filed with the district board a resolution of the governing body of 
a unit of local government requesting inclusion in the district of such unit of 
local government, and if the district board shall favor the inclusion in the 
district of such unit of local government, the district board shall notify the 
governing body of each of the participating units of local government within 
which the district lies and shall propose to such governing bodies an appro- 
priate amendment of the concurrent resolutions creating the special airport 
district. 

(b) The procedures set forth in G.S. 63-79 regarding the creation of a special 
airport district shall apply to the inclusion in such special airport district of 
additional units of local government. 

(c) If all of the participating units of local government agree to the 
amendment of the concurrent resolutions creating the special airport district 
to include such unit of local government in the special airport district, the 
presiding officer of the governing body of each of such participating units of 
local government, including the unit proposed to be included, shall cause to be 
published in the manner provided in G.S. 63-79, a notice of the inclusion of 
such unit of local government. 


437 


§63-83 CH. 63. AERONAUTICS $63-83 


(d) Any action or proceeding in any court to set aside such amendatory 
resolutions providing for the inclusion of a unit of local government within a 
special airport district or to obtain any other relief upon the ground that such 
amendatory resolutions or any proceeding or action taken with respect to the 
inclusion of the unit of local government within the district is invalid, must be 
commenced within 30 days after publication of the notice. After the expiration 
of such period of limitation, no right of action or defense founded upon the 
invalidity of the amendatory resolutions or the inclusion of the unit of local 
government in the district shall be asserted, nor shall the validity of the 
amendatory resolutions or the inclusion of the unit of local government in the 
district be open to question in any court upon any ground whatever, except in 
an action or proceeding commenced within such period. Provided that no such 
action or proceeding to set aside such amendatory resolutions shall impair or 
otherwise affect the conclusivity of the concurrent resolutions as provided in 
G.S. 63-80. 

(e) Immediately following the inclusion of any additional unit of local 
government within an existing district, members representing such additional 
unit of local government shall be appointed to the district board in the manner 
provided in G.S. 63-81 hereof. 

(f) The annexation by a participating unit of local government of an area 
lying outside the district shall not be construed as the inclusion within the 
district of an additional unit of local government within the meaning of the 
provisions of this section; but any such area so annexed shall become a part of 
the district and shall be subject to all debts and supplemental tax obligations 
thereof. (1979, c. 689, s. 5.) 


§ 63-83. Powers of districts generally. 


Each district shall be deemed to be a public body and body politic and 
corporate exercising public and essential governmental functions to aid 
counties, cities, towns, incorporated villages and airport authorities in con- 
structing and financing aeronautical facilities and enhancing the security of 
airport revenue bonds issued by counties, cities, towns, incorporated villages 
and airport authorities, and each district is hereby authorized and empowered: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business not in conflict with this or other laws; 

(2) To adopt an official seal and alter the same at pleasure; 

(3) To maintain an office at such place or places in the district as it may 
designate; 

(4) To sue and be sued in its own name, plead and be impleaded; 

(5) To acquire in the name of the district by gift, purchase or exercise of 
the power of eminent domain any improved or unimproved lands or 
rights-in-land and make a conveyance thereof to a county, city, town, 
incorporated village or airport authority for use as or in connection 
with aeronautical facilities; 

(6) To enter into contracts with any person, firm or corporation, public or 
private, or any airport authority or other public authority or govern- 
mental entity, upon such terms as the district board may determine 
with respect to aeronautical facilities owned or operated by counties, 
cities, towns, incorporated villages or airport authorities; 

(7) To lend to any airport authority heretofore or hereafter created by 
statute such sum or sums of money and at such rate of interest and 
upon such other terms as the district and the airport authority shall 
contract and agree upon, for the purpose of establishing, enlarging, 
improving, or maintaining any airport under the control of such 
airport authority; 
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(8) To issue bonds or other obligations of the district as hereinafter 
provided and apply the proceeds thereof to the financing of aeronau- 
tical facilities owned or operated by counties, cities, towns, incorpo- 
rated villages or airport authorities or to the retirement of bonds 
theretofore issued by such units for such purposes or by the district 
and to refund, whether or not in advance of maturity or the earliest 
redemption date, any such bonds or other obligations; 

(9) To levy for the life of airport revenue bonds issued by counties, cities, 
towns, incorporated villages or airport authorities an annual property 
tax for operating supplements or debt service reserved supplements 
as hereinafter provided; 

(10) To cause taxes to be levied and collected upon all taxable property 
within the district sufficient to meet the obligations of the district; and 

(11) To do all acts and things necessary or convenient to carry out the 
powers granted by this Article. (1979, c. 689, s. 6.) 


§ 63-84. Bonds and notes authorized. 


In addition to the powers hereinbefore granted, a district shall have power 
to issue bonds and notes pursuant to the provisions of the Local Government 
Bond Act and the Local Government Revenue Bond Act for the purpose of 
financing aeronautical facilities and to refund such bonds and notes, whether 
or not in advance of their maturity or earliest redemption date, and such bond 
or note issues may include bonds or notes, the proceeds of which are to be 
applied to the retirement of outstanding bonds or notes of counties, cities, 
towns, incorporated villages or airport authorities theretofore issued for the 
purpose of financing aeronautical facilities. (1979, c. 689, s. 7.) 


§ 63-85. Taxes for supplementing airport revenue bond 
projects. 


A district shall have power from time to time to levy taxes or cause the levy 
thereof for operating supplements and debt service reserve supplements with 
respect to aeronautical facilities under and subject to the Local Government 
Revenue Bond Act. (1979, c. 689, s. 8.) 


§ 63-86. Determination of tax rate by district board; levy 
and collection of tax; remittance and deposit of 
funds. 


After each assessment for taxes following the creation of the district, the 
board or boards of commissioners of the county or counties within which the 
district is located shall file with the district board the valuation of assessable 
property within the district. The district board shall then determine the 
amount of funds to be raised by taxation for the ensuing year in excess of 
available funds to provide for the payment of interest on and principal of all 
outstanding general obligation bonds as the same shall become due and 
payable and to pay all obligations incurred by the district in the performance 
of its lawful undertakings and functions. 

The district board shall determine the number of cents per hundred dollars 
necessary to raise said amount and certify such rate to the appropriate board 
or boards of commissioners of the appropriate county or counties. The board or 
boards of commissioners of such county or counties shall include the number of 
cents per hundred dollars certified by the district board in its next annual levy 
against all taxable property within the district, which tax shall be collected as 
other county taxes are collected, and every month the amount of tax so 
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collected shall be remitted to the district board and deposited by the district 
board in a separate account in a bank in the State. Such levy may include an 
amount for reimbursing the particular county for the cost to the county of 
levying and collecting any such taxes. The officer or officers having charge or 
custody of the funds of the district shall require security for protection of 
deposits as provided in the Local Government Budget and Fiscal Control Act. 
(1979 c.6S80 nse 


§ 63-87. Bond elections. 


Elections for the purpose of authorizing the levy of taxes for the issuance of 
bonds shall be called by the district board and shall be conducted and the 
results canvassed by the boards of elections having jurisdiction within the 
participating units. Such results shall be certified to the district board and 
such board shall certify and declare the result of the election and publish a 
statement of the result once as provided in the Local Government Bond Act. 
(1979, c. 689, s. 10.) 


§ 63-88. Advances. 


Any participating unit of local government is hereby authorized to make 
advances, from any moneys that may be available for such purpose, in 
connection with the creation of the special airport district and to provide for 
the preliminary expenses of such district. Any such advances may be repaid to 
such participating units of local government from the proceeds of the bonds 
issued by such district or from other available funds of the district. (1979, c. 
6390s) Ly) 


§ 63-89. Inconsistent laws declared inapplicable. 


All general, special or local laws, or parts thereof, inconsistent herewith, are 
hereby declared to be inapplicable, unless otherwise specified in the provisions 
of this Article. (1979, c. 689, s. 12.) 


ARTICLE 9. 
Changes in Special Use Airspaces. 


§ 63-90. Public purpose declared. 


It is the intent of the General Assembly that the legislative branch review 
and comment on all applications and actions of the Federal Aviation Admin- 
istration concerning the creation of or changes in special use airspaces for 
aircraft operation over North Carolina. (1987, c. 494, s. 1.) 


§ 63-91. General Assembly review and approval. 


The Division of Aviation of the Department of Transportation shall bring 
before the General Assembly or the Joint Legislative Commission on Govern- 
mental Operations all applications to the Federal Aviation Administration and 
all proposed rule changes by the Federal Aviation Administration for the 
creation of or changes in special use airspaces, including military operation 
areas and restricted areas for aircraft operation over North Carolina during 
the period for public comment. If the General Assembly is in session during 
that period, information on the pending application or rule change shall be 
presented to the standing Transportation Committees of the House of Repre- 
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sentatives and the Senate. If the comment period occurs when the General 
Assembly is not in session then the Division of Aviation of the Department of 
Transportation shall bring the relevant information before the Joint Legisla- 
tive Commission on Governmental Operations. The General Assembly or the 
Joint Legislative Commission on Governmental Operations will then review 
and comment on those applications. (1987, c. 494, s. 1.) 


§ 63-92. Effect of General Assembly review. 


(a) If the General Assembly or the Joint Legislative Commission on Gov- 
ernmental Operations determines that the proposed change is in the best 
interests of the citizens of this State, then the Division of Aviation of the 
Department of Transportation shall notify the Federal Aviation Administra- 
tion of the General Assembly’s official position on the pending application or 
rule change when it submits the State’s official position on the pending 
application or rule change. 

(b) If the General Assembly or the Joint Legislative Commission on Gov- 
ernmental Operations determines that the proposed change is not in the best 
interests of the citizens of this State, then the Division of Aviation of the 
Department of Transportation shall notify the Federal Aviation Administra- 
tion of the General Assembly’s official position opposing the pending applica- 
tion or rule change when it submits the State’s official position on the pending 
application or rule change. (1987, c. 494, s. 1.) 
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Chapter 63A. 
North Carolina Global TransPark Authority. 
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63A-7. 
63A-8. 
63A-9. 
63A-10. 
63A-11. 
63A-12. 
63A-13. 
63A-14. 


Sec. 

63A-15. 
63A-16. 
63A-17. 


County agreements. 
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63A-20. 
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63A-24. 


63A-25. 


§ 63A-1. Short title and intent. 


This Chapter is the “North Carolina Global TransPark Authority Act.” It is 
enacted in part pursuant to Article V, Section 13, of the North Carolina 
Constitution with the intent that the body politic and corporate created by this 
Chapter shall have all power and authority as may be provided to it under that 
section of the Constitution. (1991, c. 749, s. 1; 1993 (Reg. Sess., 1994), c. 777, 


s. 4(b).) 


Editor’s Note. — Session Laws 1991, c. 749, 
s. 2, provides: “Interpretation of act. 

“(a) This act shall not be deemed to exclude 
additional or alternative methods for executing 
the provisions of this act, shall be regarded as 
supplemental to power conferred by other laws, 
and shall not be regarded as in derogation of 
any powers now existing. 

“(b) This act, being necessary for the health 
and welfare of the people of this State, shall be 
liberally construed to effect its purposes. 

“(c) Insofar as the provisions of this act are 
inconsistent with the provisions of any general 
laws, the provisions of this act shall be control- 
ling. 

“(d) Insofar as the provisions of this act are 
inconsistent with the provisions of any local, 
special, or private laws, the provisions of those 
laws are repealed to the extent of the conflict. 

“(e) If any provisions of this act or its appli- 
cation are held invalid, the invalidity does not 
affect other provisions or applications of this 
act that can be given effect without the invalid 
provisions or application, and to this end the 


§ 63A-2. Definitions. 


provisions of this act are severable. 

“(f) References in this act to specific acts, 
sections, or Chapters of the General Statutes 
are intended to be references to such acts, 
sections, or chapters as they may be amended 
from time to time by the General Assembly.” 

Session Laws 1993 (Reg. Sess., 1994), c. 777, 
s. 4(a), effective July 17, 1994, renamed this 
Chapter, which had been entitled the North 
Carolina Air Cargo Airport Authority. In mak- 
ing this change the act misquoted the former 
name of the chapter. The act was in the coded 
pill drafting format provided by G.S. 120-20.1. 
The chapter name has been set out as above at 
the direction of the Revisor of Statutes. 

Session Laws 1993 (Reg. Sess., 1994), c. 777, 
which amended this section, in s. (4)(/) pro- 
vides: “Any reference to the North Carolina Air 
Cargo Airport Authority in any other act of the 
General Assembly is deemed to refer to the 
North Carolina Global TransPark Authority.” 

Legal Periodicals. — For a comment on the 
acquisition, abandonment, and preservation of 
rail corridors in North Carolina, see 75 N.C.L. 
Rev. 1989 (1997). 


The following definitions apply in this Chapter: 
(1) Aircraft. — A contrivance that is used or designed for flight. 
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(2) 


(3) 
(4) 
(5) 


(6) 


(9) 
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Airport project. — Any of the following that is part of or is used in 
connection with a cargo airport or a facility at a cargo airport complex 
site and is not a special user project: 

a. Land, equipment, or buildings or other structures, whether located 
on one or more sites. 

b. The addition to or the rehabilitation, improvement, renovation, or 
enlargement of any property described in subpart a. 

The term includes infrastructure improvements, such as improve- 
ments to railroad facilities, roads, bridges, and water, sewer, or 
electric utilities even if not located on a cargo airport complex site. An 
airport project may include a facility leased to one or more entities 
under a true lease. 
Authority. — The North Carolina Global TransPark Authority. 
Board. — The Board of Directors of the Authority. 
Bonds. — The revenue bonds or other interest bearing obligations 
authorized to be issued by the Authority under this Chapter. 
Cargo airport. — Any area of land or water that is designed for the 
landing and takeoff of aircraft, any appurtenant area used or suitable 
for airport buildings or other airport facilities, and any appurtenant 
right-of-way. In addition to facilities for the transportation of cargo by 
aircraft, a cargo airport may contain facilities to shelter, service, or 
repair aircraft and facilities to discharge and receive passengers. 
Cargo airport complex. — A cargo airport and all other facilities, 
including private facilities, related to the cargo airport that are 
located within the cargo airport complex site. 
Cargo airport complex site. — The area designated by the Authority as 
the location of a cargo airport complex. An area may not be so 
designated by the Authority unless all or a substantial portion of the 
land on which the cargo airport is located or is to be located is or shall 
be owned by the Authority or is or shall be controlled by the Authority 
pursuant to lease, joint operating agreement, or other contractual 
arrangements. 

Costs. — The capital cost of a project, including: 

a. The costs of doing any or all of the following: 

1. Acquiring, constructing, erecting, providing, developing, in- 
stalling, furnishing, and equipping. 

2. Reconstructing, remodeling, altering, renovating, replacing, 
refurnishing, and reequipping. 

3. Enlarging, expanding, and extending. 

4. Demolishing, relocating, improving, grading, draining, land- 
scaping, paving, widening, and resurfacing. 

b. The costs of all property, both real and personal and both improved 
and unimproved, and of plants, works, appurtenances, struc- 
tures, facilities, furnishings, machinery, equipment, vehicles, 
easements, water rights, air rights, franchises, and licenses used 
or useful in connection with the project. 

c. The costs of demolishing or moving structures from land acquired 
and acquiring land to which the structures are to be moved. 

d. Financing charges, including estimated interest during the acqui- 
sition or construction of a project and for one year thereafter. 

e. The costs of services to provide plans, specifications, studies, 
reports, surveys, and estimates of costs and revenues. 

f. The costs of paying any interim financing, including principal, 
interest and premium, related to the acquisition or construction 
of the project. 

g. Administrative and legal expenses and administrative charges. 
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h. The costs of obtaining bond and reserve fund insurance and 
investment contracts, of credit-enhancement facilities, liquidity 
facilities, and interest- rate agreements, and of establishing and 
maintaining debt service and other reserves. 

i. Any other services, costs, and expenses necessary or incidental to 
the project. 

(10) Credit facility. — An agreement with a banking institution, an 
insurance institution, an investment institution, or other financial 
institution located inside or outside the United States of America that 
provides for prompt payment, whether at maturity, presentment, or 
tender for purchase, redemption, or acceleration, of part or all of the 
principal or purchase price, redemption premium, if any, and interest 
on a bond or note issued by the Authority and for repayment of the 
institution. 

(11) Financing agreement. — A written instrument establishing the 
rights and responsibilities of the Authority and the operator concern- 
ing a special user project financed by the issuance of bonds. A 
financing agreement may be a lease, a lease and lease-back, a sale and 
lease-back, a lease purchase, an installment sale and purchase 
agreement, a conditional sales agreement, a secured or unsecured 
loan agreement, or other similar contract, and may involve property 
in addition to the property financed with the bonds. 

(12) Local Government Commission. — The Local Government Commis- 
sion of the Department of State Treasurer, established by Article 2 of 
Chapter 159 of the General Statutes. 

(13) Notes. — Revenue notes or revenue bond anticipation notes issued by 
the Authority under this Chapter. 

(14) Obligor. — A person, including an operator, who has entered into a 
financing or other agreement obligating the person to make payments 
to the Authority or to holders of bonds issued to finance a special user 
project. 

(15) Operator. — The person entitled to the use or occupancy of a special 
user project. 

(16) Par formula. — A provision or formula to make periodic adjustments 
in the interest rate of a bond or note, including: 

a. A provision for an adjustment to keep the purchase price of the 
bond or note in the open market as close to par as possible. 

b. A provision for an adjustment based on one or more percentages of 
a prime rate or base rate that may vary or apply for specified 
periods of time. 

c. Any other provision that does not materially and adversely affect 
the financial position of the Authority and the marketing of the 
bonds or notes at a reasonable interest cost to the Authority. 

(17) Person. — Any person, corporation, partnership, association, trust, 
or other legal entity. 

(18) Project. — An airport project or a special user project. 

(19) Revenues. — For a special user project, the term means rents, fees, 
charges, payments, proceeds, or other income or profit derived from 
the special user project or from the financing agreement or security 
document for the special user project. For an airport project, the term 
means rents, fees, charges, payments, proceeds, or other income or 
profit derived from the airport project or from any pledge of nontax 
revenues, appropriation, or payment made by the State or a county in 
which the cargo airport is located. 

(20) Security document. — One or more written instruments establishing 
the rights and responsibilities of the Authority and the holders of 
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bonds issued to finance a special user project. A security document 
may provide for, or be in the form of an agreement with, a trustee for 
the benefit of the bondholders. A security document may contain an 
assignment, pledge, mortgage, or other encumbrance of part or all of 
the Authority’s interest in, or right to receive revenues from, a special 
user project or any other property provided by the operator or other 

obligor under a financing agreement. A financing agreement and a 

security document may be combined as one instrument. 

(21) Special user project. — Any land, equipment, or buildings or other 
structures located on one or more sites within a cargo airport complex 
site and the addition to or the rehabilitation, improvement, renova- 
tion, or enlargement of a structure located within a cargo airport 
complex site when the property is to be used as or in connection with 
any of the following: 

a. An undertaking for industry, including an industrial or a manu- 
facturing factory, mill, assembly plant, or fabricating plant, a 
freight terminal, an industrial research, development, or labora- 
tory facility, or an industrial processing or distribution facility for 
industrial or manufactured products. 

b. A commercial, processing, mining, transportation, distribution, 
storage, marine, aviation, or environmental facility or improve- 
ment. 

c. Any combination of items mentioned in subparts a. and b. 
A special user project, during its economic life, is to be principally used 
by one or more for-profit entities other than as lessee under a true 
lease. A special user project may include all appurtenances and 
incidental facilities such as land, a headquarters or office facility, 
warehouses, distribution centers, access roads, sidewalks, utilities, 
railway sidings, trucking and similar facilities, parking facilities, 
waterways, docks, wharves, and other improvements necessary or 
convenient for the construction, maintenance, and operation of any 
structure. 

(22) True lease. — A lease that has a fair market value rental and is not 
treated as a financing lease or installment sale for federal tax law 
purposes. (1991, c. 749, s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 108(a); 
TOUS (Res, mess, 1904) c. 11 (as 400) 


§ 63A-3. Creation of Authority and Board. 


(a) Creation. — The North Carolina Global TransPark Authority is created 
as a body corporate and politic having the powers and jurisdiction as provided 
under this Chapter or any other law. The Authority is a State agency created 
to perform essential governmental and public functions. The Authority shall be 
located within the Department of Transportation, but shall exercise all of its 
powers, including the power to employ, direct, and supervise all personnel, 
independently of the Secretary of Transportation and, notwithstanding any 
other provision of law, shall be subject to the direction and supervision of the 
Secretary only with respect to the management functions of coordinating and 
reporting. 

(b) Board of Directors. — The Authority shall be governed by a Board of 
Directors. The Board shall consist of at least the following 20 members: 

(1) Seven members appointed by the Governor. 

(2) Three members appointed by the General Assembly upon the recom- 
mendation of the Speaker of the House of Representatives in accor- 
dance with G.S. 120-121. 

(3) Three members appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate in accordance 
with G.S. 120-121. 
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(4) The State Treasurer, who shall serve as an ex officio nonvoting 
member. 

(5) The President of the North Carolina System of Community Colleges, 
provided that the President of the North Carolina Community Col- 
leges may instead appoint to the Board of Directors one member of the 
board of trustees of a community college or one president of a 
community college. If such an appointment is made, the appointee 
shall serve at the pleasure of the President. 

(6) The President of The University of North Carolina, provided that the 
President of the University of North Carolina may instead appoint to 
the Board of Directors one member of the board of trustees of a 
constituent institution of The University of North Carolina, or one 
chancellor of a constituent institution of The University of North 
Carolina. If such an appointment is made, the appointee shall serve at 
the pleasure of the President. 

(7) The Chairman of the State Ports Authority. 

(8) One member appointed by the board of county commissioners of any 
county in which the cargo airport complex site is located. 

(9) One member appointed by the city council of the city which is a county 
seat of any county in which the cargo airport complex site is located. 

(10) The Commissioner of Agriculture. 

Within 90 days after the Authority acquires land, either by purchase or 
condemnation, for development as part of a cargo airport complex site, the 
board of county commissioners in any county in which a portion of the land is 
located and the city council of the city which is the county seat of the county 
shall, by resolution, each appoint a person to serve as a member of the Board. 
If the board of commissioners or the city council appoints one of its own 
members to the Board, the county commissioner or the member of the city 
council who is appointed is considered to be serving on the Board as an ex 
officio voting member as part of the duties of the office of county commissioner 
or the office of city council member, in accordance with G.S. 128-1.2, and is not 
considered to be serving in a separate office. Notwithstanding G.S. 116-31(h), 
a member of the board of trustees of a constituent institution of The University 
of North Carolina appointed to the Board of Directors under subdivision (6) of 
this subsection may concurrently serve on the board of trustees and the Board 
of Directors. Notwithstanding any other provision of law, the Governor may 
serve on the Board of Directors by his own appointment on or after July 16, 
1991, under subdivision (1) of this subsection. 

As the holder of an office, each member of the Board shall take the oath 
required by Article VI, § 7 of the North Carolina Constitution before assuming 
the duties of a Board member. 

(c) Selection Criteria. — In making appointments to the Board, the Gover- 
nor and the General Assembly shall give consideration to the geographical 
representation of the Western region, the Piedmont region, and the Eastern 
region of the State. In addition, at least one member appointed by the 
Governor shall be representative of business, at least one shall be represen- 
tative of agribusiness, at least one shall be representative of environmental 
interests, and at least one shall be representative of industrial interests. 

(d) Terms. — The terms of the initial members appointed by the Governor or 
the General Assembly end June 30, 1993. The initial term of a member 
appointed by a board of county commissioners or by a city council ends on the 
second June 30 after the appointment. Subsequent appointments by a board of 
county commissioners or by a city council shall be for terms of four years. The 
seven members appointed by the Governor for subsequent terms shall be 
appointed for terms of two years ending on June 30 of each odd-numbered year. 
The six members appointed by the General Assembly for subsequent terms 
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shall be divided into two classes. The first class shall consist of three persons, 
two of whom shall be appointed upon recommendation of the Speaker of the 
House of Representatives and one of whom shall be appointed upon recom- 
mendation of the President Pro Tempore of the Senate, to serve an initial term 
expiring June 30, 1995, with subsequent terms expiring each fourth June 30th 
thereafter. The second class shall consist of three persons, two of whom shall 
be appointed upon recommendation of the President Pro Tempore of the Senate 
and one of whom shall be appointed upon recommendation of the Speaker of 
the House of Representatives, to serve an initial term expiring June 30, 1997, 
with subsequent terms expiring each fourth June 30th thereafter. 

(e) Chair and Vice-chair of the Board. — The Governor shall designate one 
of the members appointed by the Governor as the Chair of the Board. The 
Governor shall convene the first meeting of the Board, at which time the 
members of the Board shall elect from their membership a Vice-chair of the 
Board. 

(f) Vacancies. — All members of the Board shall remain in office until their 
successors are appointed and qualify. A vacancy in an appointment made by 
the Governor or a board of county commissioners shall be filled by the 
Governor or the board of county commissioners for the remainder of the 
unexpired term. A vacancy in an appointment made by the General Assembly 
shall be filled in accordance with G.S. 120-122. A person appointed to fill a 
vacancy shall qualify in the same manner as a person appointed for a full term. 

(g) Removal of Board Members. — The Governor may remove any member 
of the Board for misfeasance, malfeasance, or nonfeasance in accordance with 
G.S. 148B-13(d). The person who appointed a member of the Board may 
remove the member for using improper influence in accordance with G.S. 
143B-13(c). 

(h) Organization of the Board. — The Board shall adopt bylaws with respect 
to the calling of meetings, quorums, voting procedures, the keeping of records, 
and other organizational and administrative matters as the Board may 
determine. A quorum shall consist of a majority of the members of the Board. 
No vacancy in the membership of the Board shall impair the right of a quorum 
to exercise all rights and to perform all the duties of the Board and the 
Authority. 

(1) Compensation of the Board. — No part of the revenues or assets of the 
Authority shall inure to the benefit of or be distributable to the members of the 
Board or officers or other private persons. The members of the Board shall 
receive no salary for their services but shall be entitled to receive per diem and 
allowances in accordance with the provisions of G.S. 138-5. 

(j) Treasurer. — The Board shall select the Authority’s treasurer. The Board 
shall require a surety bond of the appointee in the amount as the Board may 
fix, and the premium shall be paid by the Authority as a necessary expense of 
the Authority. 

(k) Executive Director and other Employees. — The Board shall appoint an 
executive director, whose salary shall be fixed by the Board, to serve at its 
pleasure. The executive director or a person designated by the executive 
director shall appoint, employ, dismiss, and, within the limits of available 
funding, fix the compensation of other employees as considered necessary. 

(1) Office. — The Board shall establish an office for the transaction of the 
Authority’s business at the place the Board finds advisable or necessary to 
implement the provisions of this Chapter. (1991, c. 749, s. 1; 1991 (Reg. Sess., 
1992), c. 900, s. 108(b)-(e); 1993 (Reg. Sess., 1994), c. 777, s. 4(d), (d1).) 


§ 63A-4. Powers of the Authority. 


(a) The Authority shall have all of the powers necessary to execute the 
provisions of this Chapter, which shall include at least the following powers: 
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(1) The powers of a corporate body, including the power to sue and be 
sued, to make contracts, to adopt and use a common seal, and to alter 
the adopted seal as needed. 

(2) To establish, finance, purchase, construct, operate, and regulate cargo 
airport complexes and to own, finance, lease, sell, or manage real or 
personal property. 

(3) To charge and collect fees and rents for the use of the cargo airport 
complexes or for services rendered in the operation of the complexes. 

(4) To contract and enter into agreements with the State, local govern- 
ments, other authorities of North Carolina, and other states for the 
interchange of business and to facilitate the business of cargo airport 
complexes. 

(5) To rent, lease, purchase, acquire, own, encumber, dispose of, or 
mortgage real or personal property, including the power to acquire 
property by eminent domain pursuant to G.S. 63A-6. 

(6) To establish, construct, purchase, maintain, equip, and operate any 
structure or facilities to aid commerce associated with a cargo airport 
complex, including the construction of highways, bridges, shipping 
facilities, electronic cargo transfer systems, mass transit systems, and 
other transportation facilities. Before constructing a highway or a 
bridge, the Authority shall consult with the Department of Transpor- 
tation. 

(7) To create and operate agencies and departments needed to implement 
this Chapter. 

(8) To pay all necessary costs and expenses in the formation, organization, 
administration, and operation of the Authority. 

(9) To apply for, accept, and administer loans and grants of money from 
any federal agency, from the State or its political subdivisions, or from 
any other public or private sources available, to expend the money in 
accordance with the requirements imposed by the lender or donor, and 
to give any evidences of indebtedness that are required. No indebted- 
ness of any kind incurred or created by the Authority shall constitute 
an indebtedness of the State or its political subdivisions, and no 
indebtedness of the Authority shall involve or be secured by the faith, 
credit, or taxing power of the State or its political subdivisions. 

(10) To adopt, alter, or repeal its own bylaws or rules implementing the 
provisions of this Chapter. 

(11) To execute financing agreements, security documents, and other 
instruments necessary in exercising its power under this Chapter. 

(12) To fix, charge, collect, pledge, or assign revenues of the Authority. 

(13) To employ consulting engineers, architects, attorneys, real estate 
counselors, appraisers, and other consultants and employees as may 
be required in the judgment of the Board and to fix and pay their 
compensation from funds available to the Authority, and, when 
approved by the Local Government Commission under G.S. 159- 
123(e) and (f) as if the Authority were an issuing unit, to select and 
retain financial consultants, underwriters, and bond attorneys in 
connection with the issuance of any bonds and to pay for their services 
out of the proceeds of any bond issue for which their services were 
performed. 

(14) To issue bonds or notes of the Authority as provided under this 
Chapter to pay the costs of a project. 

(15) To issue revenue refunding bonds of the Authority as provided under 
this Chapter. 

(16) To procure and maintain adequate insurance or otherwise provide for 
adequate protection to indemnify the Authority and its officers, 
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directors, agents, employees, adjoining property owners, or the gen- 
eral public against loss or liability resulting from any act or omission 
by or on behalf of the Authority. 

(17) To purchase or finance real or personal property in the manner 
provided for cities and counties under G.S. 160A-20. 

(18) To enter into agreements with counties pursuant to G.S. 63A-15. 

(19) To exercise the powers granted political subdivisions under Article 4, 
Chapter 63 of the General Statutes, and to exercise the powers 
eranted to municipalities and counties under Article 6, Chapter 638 of 
the General Statutes, governing public airports and related facilities. 

(20) To act as agent for the United States of America or any agency of the 
United States in any matter within the purpose of this Chapter. When 
acting as agent for the United States or one of its agencies, the 
Authority shall keep the interest of the State paramount. 

(21) With the approval of any unit of local government, to use officers, 
employees, agents, and facilities of the unit of local government for 
the purposes and upon the terms as may be mutually agreeable. 

(22) To issue obligations, without Local Government Commission ap- 
proval, to finance the purchase or acquisition of land or options on 
land, or the construction of buildings or facilities. An obligation may 
be secured by the land purchased or acquired, or by the buildings or 
facilities constructed, may be unsecured, or may be made payable 
from revenues, the proceeds of notes, bonds, or the sale of any lands, 
the proceeds of any bonds of the State or moneys appropriated by the 
State, or any other available moneys of the Authority. An obligation to 
finance the purchase or acquisition of land or options on land, or the 
construction of buildings or facilities, may be sold only to the Escheat 
Fund as an investment of the Fund pursuant to G.S. 147-69.2(b)(11). 

(23) To receive and use appropriations from the State, including an 
appropriation from the proceeds of State general obligation bonds or 


notes. 


(b) To execute the powers provided in subsection (a) of this section, the 
Board shall determine the policies of the Authority by majority vote of the 
members of the Board present and voting, a quorum having been established. 
Once a policy is determined, the Board shall communicate it to the executive 
director, who shall have the sole and exclusive authority to execute the policy 
of the Authority. No member of the Board shall have the responsibility or 
authority to give operational directives to any employee of the Authority other 
than the executive director. (1991, c. 749, s. 1; 2000-67, s. 25.3.) 


Editor’s Note. — Session Laws 2004-124, s. 
30.22(a), provides: “From funds borrowed from 
the Escheat Fund pursuant to G.S. 63A- 
4(a)(22) and G.S. 147-69.2(b)(11), the North 
Carolina Global TransPark Authority shall 
make a payment of two million five hundred 
thousand dollars ($2,500,000) to the Escheat 
Fund as soon as feasible after the effective date 
of this section and shall not expend or obligate 
any other funds that were borrowed from the 
Escheat Fund except after consultation with 
the Joint Legislative Commission on Govern- 
mental Operations on its intent to expend or 
obligate the funds.” 

Session Laws 2004-124, s. 30.22(c), provides: 
“All interest on funds borrowed from the Es- 
cheat Fund pursuant to G.S. 63A-4(a)(22) and 
G.S. 147-69.2(b)(11) and on account with the 


State Treasurer for the benefit of the North 
Carolina Global Trans Park Authority may only 
be used to repay the loan.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 

Session Laws 2004-138, s. 1.1, provides: “Ex- 
cept after consultation with the Joint Legisla- 
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tive Commission on Governmental Operations were borrowed from the Escheat Fund pursu- 
on its intent to expend or obligate funds, the ant to GS. 63A-4(a)(22) and G.S. 147- 
North Carolina Global TransPark Authority 69.2(b)(11), or any interest earned on those 
shall not expend or obligate any funds that funds.” 


§ 63A-5. Taxation of property of Authority. 


Property owned by the Authority is exempt from taxation in accordance with 
Article V, § 2 of the North Carolina Constitution. Property that is part of or is 
located on a cargo airport complex site and is not owned by the Authority, 
including property that is part of a special user project, is not exempt from tax 
due to its location. (1991, c. 749, s. 1.) 


§ 63A-6. Acquisition, disposition, or exchange of real 
property. 


(a) General. — The Authority may acquire real property by purchase, 
negotiation, gift, devise, or eminent domain. Any acquisition by eminent 
domain by the Authority of real property or an estate or interest in real 
property must be reviewed and approved by the Council of State before it can 
become effective. When the Authority acquires real property owned by the 
State, the Secretary of the Department of Administration shall execute and 
deliver to the Authority a deed transferring fee simple title to the property to 
the Authority. 

(b) Eminent Domain. — To exercise the power of eminent domain, the 
Authority shall commence a proceeding in its name and may follow any 
procedure set by law by which a State agency or a political subdivision of the 
State may exercise the power of eminent domain. The Authority’s exercise of 
the power of eminent domain is subject to review and approval by the Council 
of State. 

The Authority’s power of eminent domain applies to all property, including 
property that is owned by a State agency or a political subdivision of the State 
and is already devoted to a specific use other than as an airport established 
under Chapter 63 of the General Statutes. The Authority may acquire by 
eminent domain property that is owned by a political subdivision and is used 
as an airport established under Chapter 63 of the General Statutes only after 
obtaining the approval of the governing body of each political subdivision that 
established the airport. The Authority may not begin an eminent domain 
proceeding before it obtains the Council of State’s approval for the acquisition 
of the property to be condemned. 

(c) Exchange. — The Authority may exchange any property it acquires for 
other property usable in carrying out the powers conferred on the Authority 
and also, upon the payment of just compensation, may remove a building, a 
terminal, or another structure from land needed for its purposes and recon- 
struct the structure on another location. The Authority may not use the power 
of eminent domain to acquire property for exchange. 

(d) Site Selection. — In selecting a site for a cargo airport complex, the 
Authority shall consider comprehensive plans and land-use regulations 
adopted by local governments and the capability of local governments to 
provide services as specified in subdivisions (1) through (3) of this subsection. 
This subsection shall not be construed to require the Authority to comply with 
any local ordinance, regulation, or plan except as may be otherwise specifically 
provided by federal or State law, regulation, or rule. Plans, regulations, and 
capabilities to be considered are: 

(1) Local comprehensive plans, including education, emergency response, 
law enforcement, water supply, stormwater management, solid waste 
management, and wastewater treatment. 
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(2) Local land use regulations, including appearance, floodplain zoning, 
subdivision zoning, and watershed protection elements. 

(3) The capability of local governments to provide services and manage 
growth and development related to establishment of a cargo airport 
complex. (1991, c. 749, s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 108(f), 
(g).) 


§ 63A-7. Police power. 


(a) The Authority has jurisdiction within a cargo airport complex site. The 
Board may adopt ordinances regulating traffic and parking within the cargo 
airport complex site and for the safety and welfare of those using the cargo 
airport complex. An ordinance adopted under this subsection shall be recorded 
in the minutes of the Board. A copy of the ordinance shall be filed in the office 
of the Attorney General of North Carolina and shall be posted at appropriate 
places in the cargo airport complex site. Any person who violates an ordinance 
of the Authority is guilty of a Class 3 misdemeanor. 

(b) The executive director of the Authority may designate employees of the 
Authority as special police officers. A person designated as a special police 
officer has jurisdiction within the cargo airport complex site to arrest a person 
who violates any federal or State law or any ordinance of the Authority and has 
other powers to the same extent as police officers of incorporated municipali- 
ties. An employee designated as a special police officer shall take the oath of a 
law enforcement officer set out in G.S. 11-11. (1991, c. 749, s. 1; 1993, c. 539, s. 
A909 NGOS OR x Sess sec. 245. 146)! 


§ 63A-8. Authority funds. 


All Authority funds shall be deposited in one or more banks to be designated 
by the Board. Funds of the Authority shall be paid out only upon warrants 
signed by the treasurer or assistant treasurer of the Authority and counter- 
signed by the chair, the acting chair, or the executive director. No warrants 
shall be drawn or issued disbursing any of the funds of the Authority except for 
a purpose authorized by this Chapter and only when the account or expendi- 
ture has been audited and approved by the Authority or its executive director. 
(LOO TG 749 cs61)) 


§ 63A-9. Bonds and notes. 


(a) The Authority may provide for the issuance, at one time or from time to 
time, of bonds and notes, including bond anticipation notes and renewal notes, 
of the Authority to carry out its corporate purposes including financing the 
costs of projects. The principal of and interest on the bonds or notes shall be 
payable from funds provided under this Chapter for their payment. A bond 
anticipation note may be made payable from the proceeds of bonds or renewal 
notes or, in the event bond or renewal note proceeds are not available, from any 
available Authority revenues or other funds provided for this purpose. Bonds 
and notes may also be paid from the proceeds of any credit facility. 

All bonds, notes, or refunding bonds or notes of the Authority are subject to 
this section and G.S. 63A-10. All bonds, notes, or refunding bonds or notes to 
finance or refinance a special user project are also subject to G.S. 63A-11. 

The bonds and notes of each issue shall be dated and may be made 
redeemable prior to maturity at the option of the Authority or otherwise, at one 
or more prices, on one or more dates, and upon the terms and conditions set by 
the Authority. The bonds or notes may also be made payable from time to time 
on demand or tender for purchase by the owner upon terms and conditions set 
by the Authority. 
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Abond or note shall bear interest at a rate or rates, including variable rates, 
as determined by the Local Government Commission with the approval of the 
Authority. A bond or note may be secured by a reserve fund created for that 
purpose and funded from proceeds of the bond or note, revenues, or any other 
source of funds available to the Authority. 

(b) In fixing the details of bonds or notes, the Authority may provide that the 
bonds or notes may: 

(1) Be payable from time to time on demand or tender for purchase by the 
owner of the bond or note if a credit facility supports the bond or note, 
unless the Local Government Commission specifically determines 
that a credit facility is not required because the absence of a credit 
facility will not materially and adversely affect the financial position 
of the Authority and the marketing of the bonds or notes at a 
reasonable interest cost to the Authority. 

(2) Be additionally supported by a credit facility. 

(3) Be made subject to redemption or a mandatory tender for purchase 
prior to maturity. 

(4) Be capital appreciation bonds. 

(5) Bear interest at a rate or rates that may vary, including variations 
permitted pursuant to a par formula. 

(6) Be made the subject of a remarketing agreement whereby an attempt 
is made to remarket the bonds or notes to new purchasers prior to 
their presentment for payment to the provider of the credit facility or 
to the Authority. 

(c) Notes and bonds shall mature at the times determined by the Authority, 
not to exceed 40 years from the date of issue. The Authority shall determine the 
form and manner of execution of a bond or note, including any interest coupons 
to be attached to the bond or note. The Authority shall fix the denominations 
and places of payment of principal and interest of the bond or note. The 
principal of and interest on a bond or note may be paid at any bank or trust 
company, whether located inside or outside the United States of America. 

(d) The validity of a bond, note, or coupon that has the signature or facsimile 
signature of a person who was an officer when the bond, note, or coupon was 
signed or the facsimile signature attached but who is not that officer when the 
bond, note, or coupon is delivered is not affected by the change in officers. A 
bond, note, or coupon may bear the signature or facsimile signature of a person 
who will be the proper officer to sign the bond, note, or coupon when it is 
executed but who is not the officer on the date of the bond, note, or coupon. 

(e) The Authority may provide for any of the following: 

(1) Authentication of a bond or note by a trustee or other authenticating 
agent. 

(2) Issuance of a bond or note as a certificated obligation, an uncertificated 
obligation, or both. 

(3) Issuance of a bond or note in coupon form, in registered form, or both. 

(4) Registration of a coupon bond or note as to principal alone or as to both 
principal and interest. 

(5) The reconversion of a bond or note registered as to both principal and 
interest into a coupon bond or note. 

(6) The interchange of registered and coupon bonds or notes. 

(7) A system for registration in accordance with Chapter 159E of the 
General Statutes. 

(8) Replacement of a bond or note that has been mutilated, lost, or 
destroyed. 

(f) The Authority may not issue a bond or note under this Chapter, other 
than an obligation permitted under G.S. 63A-4(a)(22), unless its issuance 1s 
approved by the Local Government Commission, and it is sold by the Local 
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Government Commission. To obtain approval of a bond or note, the Authority 
shall file an application for approval with the Local Government Commission. 
The application shall contain the information required by the Local Govern- 
ment Commission. 

In determining whether to approve a proposed bond or note issue of the 
Authority, the Local Government Commission shall consider the following: 

(1) For bonds or notes to finance airport projects, the criteria for its 
approval of revenue bonds under G.S. 159-86. 

(2) For bonds or notes to finance special user projects, the criteria used for 
its approval of industrial bonds under G.S. 159C-8. 

(3) The effect of the proposed financing upon any proposed or scheduled 
sale of obligations by the State, another State agency, or a unit of local 
government. 

The Local Government Commission shall approve the proposed bond or note 
issue if it determines that the proposed financing for the issue meets the 
criteria and will effect the purposes of this Chapter. 

When the Local Government Commission approves a bond or note issue of 
the Authority, the Authority may submit a written request to the Local 
Government Commission to sell the approved bonds or notes. Upon receiving 
a written request, the Local Government Commission shall consult with the 
Authority on the manner in which the bonds or notes will be sold and the price 
or prices at which the bonds or notes will be sold. With the approval of the 
Authority, the Local Government Commission shall sell the bonds or notes 
either at public or private sale in the manner and at the prices determined to 
be in the best interest of the Authority and to effect the purposes of this 
Chapter. 

Bonds or notes may be issued under this Chapter without obtaining, except 
as otherwise expressly provided in this Chapter, the consent of any depart- 
ment, division, commission, board, body, bureau, or other agency of the State 
or without any other proceedings or conditions except as specifically autho- 
rized by this Chapter or by the provisions of the resolution authorizing the 
issuance of, or any trust agreement securing, the bonds or notes. 

(g) Each bond or note that is represented by an instrument shall contain a 
statement signed by the Secretary of the Local Government Commission, or an 
assistant designated by the Secretary, certifying that the issuance of the bond 
or note has been approved under this Chapter. The signature may be a manual 
signature or a facsimile signature, as determined by the Local Government 
Commission. Each bond or note that is not represented by an instrument shall 
be evidenced by a writing relating to the obligation that identifies the 
obligation or the issue of which it is a part, contains the signed statement 
certifying approval of the Local Government Commission that is required on 
an instrument, and is filed with the Local Government Commission. A 
certification of approval by the Local Government Commission is conclusive 
evidence that a bond or note complies with this Chapter. 

(h) The proceeds of a bond or note shall be used solely for the purposes for 
which the bond or note was issued and shall be disbursed in accordance with 
the resolution authorizing the issuance of the bond or note and with any trust 
agreement securing the bond or note. 

(1) Prior to the preparation of definitive bonds, the Authority may issue 
interim receipts or temporary bonds, with or without coupons, exchangeable 
oF definitive bonds when the bonds have been executed and are available for 

elivery. 

(j) The Authority may secure a bond or note issued under this Chapter by a 
trust agreement between the Authority and a corporate trustee. The corporate 
trustee may be any trust company or bank having the powers of a trust 
company inside or outside the State. The Authority may secure a bond or note 
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issued under this Chapter by a deed of trust. The trustee of the deed of trust 
may be an individual who is a resident of the State. A bank or trust company 
that is incorporated in this State and is a depository of the proceeds of 
obligations, revenues, or other money of an Authority may furnish indemnify- 
ing bonds or pledge securities required by the Authority. 

The pledge of any assets, income, or revenues of the Authority to the 
payment of the principal of or the interest on any obligations of the Authority 
is binding from the time the pledge is made, and any assets, income, or 
revenues of the Authority are immediately subject to the lien of the pledge 
without any physical delivery or other act. The len created by a pledge is 
binding against all persons who have claims of any kind against the Authority, 
regardless of whether they have notice of the lien. 

(k) A resolution authorizing the issuance of a bond or note and a trust 
agreement securing a bond or note may provide that any moneys held under 
the resolution or trust agreement may be temporarily invested pending 
disbursement. Any officer with whom, or any bank or trust company with 
which, the moneys are deposited is considered a trustee of the moneys and 
must hold and apply the moneys for their stated purpose in accordance with 
this Chapter and the resolution or trust agreement. The Authority may invest 
any moneys, other than the proceeds of bonds issued to finance special user 
projects, as allowed in G.S. 147-69.1 for investments of the State Treasurer or 
in this subsection. The proceeds of bonds issued to finance special user projects 
may be invested as provided in the security document for the bonds. 

In connection with or incidental to the acquisition or carrying of any 
investment relating to bonds, program of investment relating to bonds, or 
carrying of bonds, the Authority may, with the approval of the Local Govern- 
ment Commission, enter into a contract to place the investment or obligation 
of the Authority, as represented by the bonds, investment, or program of 
investment and the contract or contracts, in whole or in part, on an interest 
rate, currency, cash-flow, or other basis, including the following: 

) Interest rate swap agreements, currency swap agreements, insurance 
agreements, forward payment conversion agreements, and futures. 
(2) Contracts providing for payments based on levels of, or changes in, 
interest rates, currency exchange rates, or stock or other indices. 
(3) Contracts to exchange cash flows or a series of payments. 
(4) Contracts to hedge payment, currency, rate, spread, or similar expo- 
sure, including interest rate floors or caps, options, puts, and calls. 

The Authority may enter a contract of this type in connection with, or 
incidental to, entering into or maintaining any agreement that secures bonds. 
A contract shall contain the payment, security, term, default, remedy, and 
other terms and conditions the Board considers appropriate. The Authority 
may enter a contract of this type with any person after giving due consider- 
ation, where applicable, of the person’s credit-worthiness as determined by a 
rating by a nationally recognized rating agency or any other criteria the Board 
considers appropriate. In connection with, or incidental to, the issuance or 
carrying of bonds, or the entering of any contract described in this subsection, 
the Authority may enter into credit enhancement or liquidity agreements, with 
payment, interest rate, termination date, currency, security, default, remedy, 
and other terms and conditions as the Authority determines. Proceeds of bonds 
and any moneys set aside and pledged to secure payment of bonds or any of the 
contracts entered into under this subsection may be pledged to and used to 
service any of the contracts entered into under this section. 

(1) Bonds and notes are exempt from all State, county, and municipal 
taxation or assessment, direct or indirect, general or special, whether imposed 
for the purpose of general revenue or otherwise, excluding inheritance and gift 
taxes, income taxes on the gain from the transfer of bonds and notes, and 
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franchise taxes. The interest on bonds and notes is not subject to taxation as 
income. 

(m) Bonds or notes issued under this Chapter shall not constitute a debt 
secured by a pledge of the faith and credit of the State or a political subdivision 
of the State and shall be payable solely from the revenues, income, or assets of 
the Authority that are pledged for their payment. The face of each bond or note 
issued shall contain a statement that the Authority is obligated to pay the bond 
or note or the interest on the bond or note only from the revenues, income, or 
assets pledged in payment of the bond or note and that neither the faith and 
credit nor the taxing power of the State or any political subdivision of the State 
is pledged in payment of the principal of or the interest on the bond or note. 

(n) The State pledges to the holder of a bond or note issued under this 
Chapter that, as long as the bond or note is outstanding and unpaid, the State 
will not limit or alter the power the Authority had when the bond or note was 
issued in a way that impairs the ability of the Authority to produce revenues 
sufficient with other available funds to do all of the following: 

(1) Maintain and operate the project for which the bond or note was 
issued. 

(2) Pay the principal of, interest on, and redemption premium, if any, of 
the bond or note. 

(3) Fulfill the terms of an agreement with the holder. 

The State further pledges to the holder of a bond or note issued under this 
Chapter that the State will not impair the rights and remedies of the holder 
concerning the bond or note. 

(0) Obligations issued under this Chapter are made securities in which all 
public officers and public bodies of the State and its political subdivisions, and 
all insurance companies, trust companies, banking associations, investment 
companies, executors, administrators, trustees, and other fiduciaries may 
properly and legally invest funds, including capital in their control or belong- 
ing to them. The obligations are made securities that may properly and legally 
be deposited with and received by any State or municipal officer or any agency 
or political subdivision of the State for any purpose for which the deposit of 
bonds, notes, or obligations of the State is now or may be authorized by law. 
(1991, c. 749, s. 1; 1991 (Reg. Sess., 1992), c. 1030, s. 16; 1995, c. 46, s. 2.) 


§ 63A-10. Refunding bonds or notes. 


(a) Issuance. — The Authority may issue refunding bonds or notes for the 
purpose of refunding any outstanding bonds or notes issued under this 
Chapter, including any redemption premium on the bonds or notes and any 
interest accrued or to accrue to the date of redemption. Refunding bonds or 
notes shall be issued in accordance with the same procedures and require- 
ments as bonds or notes. Refunding bonds or notes may be sold or exchanged 
for outstanding bonds and notes issued under this Chapter. 

Refunding bonds or notes may have different interest rates and maturities 
than the bonds or notes being refunded. The proceeds of refunding bonds or 
notes may be applied to any of the following: 

(1) The payment, purchase, and retirement of the bonds or notes being 
refunded by direct application to the payment, purchase, and retire- 
ment. 

(2) The payment, purchase, and retirement of the bonds or notes being 
refunded by the deposit in trust of the proceeds. 

(3) The payment of any expenses incurred in connection with the refund- 


ing. 
(4) For any other uses not inconsistent with the refunding. 
(b) Proceeds. — The proceedings providing for the issuance of refunding 


bonds or notes may limit the investments in which the proceeds of a particular 
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refunding issue may be invested. Unless prohibited by the proceedings, the 
proceeds of refunding bonds or notes that are deposited in trust for the 
payment, purchase, and retirement of outstanding bonds or notes may be 
invested in any of the following: 

(1) Direct obligations of the United States of America. 

(2) Obligations whose principal and interest are guaranteed by the 
United States of America. 

(3) Evidences of ownership of a proportionate interest in an obligation 
that is described in subdivisions (1) or (2) of this subsection and is held 
in a custodial capacity by a bank or trust company organized under 
the laws of the United States of America or a state. 

(4) Obligations of the State or a unit of local government of the State when 
payment of the principal of and interest on the obligations has been 
provided for by depositing with a trustee or other escrow agent 
obligations that meet all of the following: 

a. Are described in subdivisions (1), (2), or (3) of this subsection. 

b. When due and payable, will provide enough money when added to 
any other money held in trust for this purpose to pay the principal 
of, premium, if any, and interest on the State or local obligations. 

c. Are rated in the highest category by Standard & Poor’s Corporation 
and Moody’s Investors Service, Inc. 

(5) Obligations of the State or a unit of local government when payment 
of the principal and interest on the obligations is insured by a bond 
insurance company rated in the highest category by Standard & 
Poor’s Corporation and Moody’s Investors Service, Inc. 

(6) Full faith and credit obligations of the State or a unit of local 
government of the State that are rated in the highest category by 
Standard & Poor’s Corporation and Moody’s Investors Service, Inc. 

(7) Any obligations or investments in which the State Treasurer is then 
authorized to invest funds of the State. 

(c) Scope. — This section does not limit any of the following: 

(1) The period for which the proceeds of refunding bonds or notes may be 
held in trust to retire the bonds or notes that are being refunded and 
have not matured, are not redeemable or, if redeemable, have not been 
called for redemption. 

(2) The power to issue bonds or notes for the combined purpose of 
refunding outstanding bonds or notes and of providing funds for any 
other corporate purpose. (1991, c. 749, s. 1.) 


§ 63A-11. Special user project bonds or notes. 


(a) The Authority may, subject to the provisions of this section, G.S. 634-9, 
and, if applicable, G.S. 63A-10, issue, at one time or from time to time, bonds 
and notes to finance or refinance special user projects. Bonds and notes to 
finance or refinance special user projects may be sold irrespective of the 
interest limitations in G.S. 24-1.1. 

(b) Bonds or notes issued by the Authority under this section are special, 
limited obligations of the Authority payable solely from the following: 

(1) The Authority’s revenues, income, or assets that it specifically assigns 
or pledges for payment. 

(2) The funds, collateral, and undertakings of a private party that are 
assigned or pledged by that party. 

(c) Bonds and notes issued under this section may be secured by one or more 
agreements, including foreclosable deeds of trust and other trust instruments. 
An agreement may pledge and assign to the trustee or the holders of its 
obligations the assets, revenues, and income provided for the security of the 
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bonds or notes, including proceeds from the sale of any special user project or 
part thereof, insurance proceeds, condemnation awards, and _ third-party 
agreements, and may convey or mortgage the project and other property and 
collateral to secure a bond issue. 

The Authority may subordinate the bonds or notes or its rights, assets, 
revenues, and income derived from any special user project to any prior, 
contemporaneous, or future securities or obligations or lien, mortgage, or other 
security interest. 

(d) Notwithstanding any other provision of law, the Authority may agree 
that all contracts relating to the acquisition, construction, installation, and 
equipping of the special user project shall be solicited, negotiated, awarded, 
and executed by the private parties for which the Authority is financing the 
special user project or any agents of the private parties subject only to approval 
by the Authority as the Authority may require. The Authority may, out of the 
proceeds of bonds or notes, make advances to or reimburse the private parties 
or their agents for all or a portion of the costs incurred in connection with the 
contracts. 

(e) Repealed by Session Laws 2001-218, s. 5, effective July 1, 2001. (1991, c. 
(AO wee GLOOBME 1553; Ss) 23 2000kI69 is 23 2OOIEZ TSitsn5)) 


§ 63A-12. Public hearing requirements. 


To the extent federal tax law requires public hearings to be held with respect 
to the issuance of bonds to finance projects, the hearings may be called for by 
the executive director and held before one or more members of the Board of the 
Authority. The hearings may be held at any place within the State pursuant to 
public notice given in accordance with current federal tax regulations. To the 
extent federal tax law requires approval following the hearing of the issuance 
of bonds to finance a project, the approval shall be sought from the Governor 
following a report to the Governor of the results of the public hearing 
accompanied by information relating to the purposes for the proposed bond 
issue. (1991, c. 749, s. 1.) 


§ 63A-13. Financing agreements. 


(a) Every financing agreement shall contain provisions ensuring all of the 
following: 

(1) That the amounts payable under the financing agreement are suffi- 
cient to pay, when due, the principal of, redemption premium, if any, 
and interest on the bonds issued to pay the costs of the special user 
project. 

(2) That the operator pays all costs incurred by the Authority in connec- 
tion with the financing and administration of the special user project, 
except costs paid out of the proceeds of bonds or otherwise, including, 
but without limitation, insurance costs, the cost of administering the 
financing agreement and the security document, and the fees and 
expenses of the fiscal agent or trustee, paying agents, attorneys, 
consultants, and others. 

(3) That the operator pays all the costs and expenses of operation, 
maintenance, and upkeep of the special user project. 

(4) That the operator’s obligation to provide for the payment of the bonds 
in full is not subject to cancellation, termination, or abatement until 
the payment of the bonds or provision for their payment is made. 

(b) The financing agreement, if in the nature of a lease agreement, shall 
either provide that the obligor shall have an option to purchase, or require that 
the obligor purchase, the special user project upon the expiration or termina- 
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tion of the financing agreement subject to the condition that payment in full of 
the principal of, and the interest and any redemption premium on, the bonds, 
or provision therefor, shall have been made. 

(c) The financing agreement may provide the Authority with rights and 
remedies in the event of a default by the obligor including, without limitation, 
any one or more of the following: 

(1) Acceleration of all amounts payable under the financing agreement. 

(2) Reentry and repossession of the special user project. 

(3) Termination of the financing agreement. 

(4) Leasing or sale of foreclosure of the special user project to others. 

(5) Taking whatever actions at law or in equity may appear necessary or 
desirable to collect the amounts payable under, and to enforce 
covenants made in, the financing agreement. 

(d) The Authority’s interest in a special user project under a financing 
agreement may be that of owner, lessor, lessee, conditional or installment 
vendor, mortgagor, mortgagee, secured party, or otherwise, but the Authority 
need not have any ownership or possessory interest in the special user project. 

(e) The Authority may assign all or any of its rights and remedies under the 
financing agreement to the trustee or the bondholders under a security 
document. 

(f) The financing agreement may contain additional provisions as in the 
determination of the Board are necessary or convenient to effectuate the 
purposes of this Chapter. When, as provided in G.S. 63A-9 and G.S. 63A-11, the 
Local Government Commission approves the issuance of bonds by the Author- 
ity, the Commission shall also approve all financing agreements and security 
documents. (1991, c. 749, s. 1; 1997-456, s. 27.) 


§ 63A-14. Security documents. 


Bonds issued under the provisions of this Chapter may be secured by a 
security document which may be a trust instrument between the Authority 
and a bank or trust company or individual within the State, or a bank or a 
trust company outside the State, as trustee. The security document may pledge 
and assign the revenues provided for the security of the bonds, including 
proceeds from the sale of any project, or part thereof, insurance proceeds and 
condemnation awards, and may convey or mortgage the project and other 
property to secure a bond issue. 

The revenues and other funds derived from the project, except for any part 
as may be necessary to provide reserves therefor, if any, may be set aside at 
regular intervals as may be provided in the security document in a sinking 
fund which may be pledged to, and charged with, the payment of the principal 
of and the interest on the bonds as the same shall become due and the 
redemption price or the purchase price of bonds retired by call or purchase as 
provided. The pledge shall be valid and binding from the time when the pledge 
is made. The revenues pledged and received by the Authority shall immedi- 
ately be subject to the lien of the pledge without any physical delivery or 
further act, and the lien of any pledge shall be valid and binding as against all 
parties having claims of any kind in tort, contract or otherwise against the 
Authority, irrespective of whether the parties have notice. The use and 
disposition of money to the credit of the sinking fund shall be subject to the 
provisions of the security document. The security document may contain 
provisions for protecting and enforcing the rights and remedies of the bond- 
holders as may be reasonable and proper and not in violation of law, including, 
without limitation, any one or more of the following: 

(1) Acceleration of all amounts payable under the security document. 
(2) Appointment of a receiver to manage the project and any other 
property mortgaged or assigned as security for the bonds. 
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(3) Foreclosure and sale of the project and any other property mortgaged 
or assigned as security for the bonds. 

(4) Rights to bring and maintain such other actions at law or in equity as 
may appear necessary or desirable to collect the amounts payable 
under, or to enforce the covenants made in, the security document. 

It shall be lawful for any bank or trust company incorporated under the laws 
of this State which may act as depository of the proceeds of bonds, revenues, or 
other funds provided under this Chapter to furnish indemnifying bonds or to 
pledge securities as may be required by the Authority. All expenses incurred in 
carrying out the provisions of the security document may be treated as a part 
of the cost of the project in connection with which bonds are issued or as an 
expense of administration of the project. 

The Authority may subordinate the bonds or its rights under the security 
document or otherwise to any prior, contemporaneous, or future securities or 
obligations or lien, mortgage, or other security interest. (1991, c. 749, s. 1.) 


§ 68A-15. County agreements. 


Any county in which all or part of a cargo airport complex site is located may 
enter into an agreement with the Authority providing for payments to be made 
by the county to the Authority. A county may not enter into an agreement to 
make payments to the Authority until after the Authority designates the cargo 
airport complex site. The county’s obligations under the agreement shall not 
constitute a pledge of its faith and credit. (1991, c. 749, s. 1.) 


§ 63A-16. Remedies. 


Any owner of bonds or notes issued under the provisions of this Chapter or 
any coupons appertaining thereto, and the trustee under any trust agreement 
securing or resolution authorizing the issuance of such bonds or notes, except 
to the extent the rights given may be restricted by the trust agreement or 
resolution, may either at law or in equity, by suit, action, mandamus, or other 
proceeding, protect and enforce any and all rights under the laws of the State 
or granted hereunder or under the trust agreement or resolution, or under any 
other contract executed by the Authority pursuant to this Chapter; and may 
enforce and compel the performance of all duties required by this Chapter or 
by the trust agreement or resolution by the Authority or by any officer of the 
Authority. (1991, c. 749, s. 1.) 


§ 63A-17. Status of bonds and notes under Uniform Com- 
mercial Code. 


All bonds and notes and interest coupons, if any, issued under this Chapter 
are made investment securities within the meaning of and for all the purposes 
of Article 8 of the Uniform Commercial Code, as enacted in Chapter 25 of the 
General Statutes. (1991, c. 749, s. 1.) 


§ 63A-18. Zoning power of Authority. 


(a) The Authority has exclusive zoning jurisdiction within a cargo airport 
complex site. The Authority has zoning jurisdiction within six miles of the 
boundaries of a cargo airport complex site. 

(b) No State agency and, in accordance with G.S. 63-31, no political 
subdivision may adopt, without obtaining the approval of the Authority, an 
airport zoning provision or other land use regulation that affects real property 
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within six miles of any cargo airport complex site if it conflicts with a zoning 
provision or land use restriction adopted by the Authority. 

A zoning provision or land use restriction adopted in violation of this subsec- 
tion is not effective. (1991, c. 749, s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 108(h).) 


§ 63A-19. Goals for participation by minorities, women, 
and the disabled. 


(a) The Authority shall verify its efforts to achieve the goals established in 
this section for participation by minority business enterprises, women’s 
business enterprises, and disabled business enterprises in the total value of 
contracts awarded by the Authority in each of the following categories: 

(1) Contracts for capital construction or repair projects. 

(2) Contracts for goods. 

(3) Contracts for professional and other services. 

(b) The goals for the Authority are as follows: 

(1) Ten percent (10%) participation by minority business enterprises. 

(2) Five percent (5%) participation by women’s business enterprises. 

(3) Two percent (2%) participation by disabled business enterprises. 

In determining participation in contract awards, a contract shall be counted 
as participation by a minority business enterprise without regard to the gender 
of the owner, but only if the business does not qualify as a disabled business 
enterprise. A contract shall be counted as participation by a women’s business 
enterprise only if the business does not also qualify as a disabled business 
enterprise. A contract shall be counted as participation by a disabled business 
enterprise without regard to the race or gender of the owner. The goals in this 
section, instead of any goals in Article 8 of Chapter 143 of the General Statutes, 
apply to the Authority. With respect to projects for which the Authority would 
not receive federal funds if it adhered to the goals in this section because the 
goals are contrary to or are inconsistent with 14 C.F.R. Part 152, Subpart E, 
Nondiscrimination in Airport Aid Program, the federal law and regulations 
supersede this section to the extent it is contrary to or inconsistent with the 
federal law and regulations. 

(c) The following definitions apply in this section: 

(1) Disabled business enterprise. — A legal entity, other than a joint 
venture, that is organized to engage in commercial transactions and is 
at least fifty-one percent (51%) owned and controlled by one or more 
disabled persons. 

(2) Disabled person. — A handicapped person as defined in G.S. 168A-3. 

(3) Minority business enterprise. — A legal entity, other than a joint 
venture, that is organized to engage in commercial transactions and is 
at least fifty-one percent (51%) owned and controlled by one or more 
minority persons. 

(4) Minority person. — A member of one of the following groups: African- 
Americans, Hispanic-Americans, American Indians, or Asian-Ameri- 
cans. 

(5) Women’s business enterprise means a legal entity, other than a joint 
venture, that is organized to engage in commercial transactions and is 
at least fifty-one percent owned and controlled by one or more women. 
lOO bec. (49.45 1h) 


§ 63A-20. Officers not liable. 


No member or officer of the Authority shall be subject to any personal 
liability or accountability by reason of his execution of any bonds or notes or 
the issuance of any bonds or notes. (1991, c. 749, s. 1.) 
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§ 63A-21. Conflicts of interest. 


If any member, officer, or employee of the Authority shall be interested either 
directly or indirectly, or shall be an officer or employee of or have an ownership 
interest in any firm or corporation, not including units of local government, 
interested directly or indirectly, in any contract with the Authority, the interest 
shall be disclosed to the Board and shall be set forth in the minutes of the 
Board. The member, officer, or employee having an interest shall not partici- 
pate on behalf of the Authority in the authorization of any contract. Other 
provisions of law notwithstanding, failure to take any or all actions necessary 
to carry out the purposes of this section may not affect the validity of any bonds 
or notes issued under this Chapter. (1991, c. 749, s. 1.) 


§ 63A-22. Cooperation by other State agencies. 


All State officers and agencies shall render the services to the Authority 
within their respective functions as may be requested by the Authority. (1991, 
@,. (AGS. 1.) 


§ 63A-23. Annual and quarterly reports. 


The Authority shall, promptly following the close of each fiscal year, submit 
an annual report of its activities for the preceding year to the Governor, the 
General Assembly, and the Local Government Commission. Each report shall 
be accompanied by an audit of its books and accounts. The audit shall be 
conducted by the State Auditor. The costs of all audits shall be paid from funds 
of the Authority. 

The Authority shall submit quarterly reports to the Joint Legislative 
Commission on Governmental Operations. The reports shall summarize the 
Authority’s activities during the quarter and contain any information about 
the Authority’s activities that is requested by the Commission. (1991, c. 749, s. 
1; 1996; 2nd Ex. Sess.,'c218, si 26)) 


§ 638A-24. General laws apply to Authority; exceptions. 


Except as provided in this section, the general laws that apply to State 
agencies apply to the Authority. The following general laws, to the extent 
provided below, do not apply to the Authority: 

(1) Article 3 of Chapter 143 of the General Statutes does not apply to 
contracts for services listed in 49 U.S.C. § 2210(a)(16) or contracts for 
special user projects. That Article also does not apply to other 
contracts for projects, but, with respect to these other contracts, the 
powers and duties established in that Article shall be exercised by the 
Authority and the Secretary of Administration, and other State 
officers, employees, or agencies shall have no duties or responsibilities 
concerning the contracts. 

(2) Article 8 of Chapter 143 of the General Statutes does not apply to 
public building contracts of the Authority, but, with respect to these 
contracts, the powers and duties established in that Article shall be 
exercised by the Authority and the Secretary of Administration, and 
other State officers, employees, or agencies shall have no duties or 
responsibilities concerning the contracts. 

(3) Except for G.S. 146-29.1, 146-79, and 146-80, Chapter 146 of the 
General Statutes does not apply to the Authority. (1991, c. 749, s. 1.) 


§ 63A-25. Dissolution. 


Whenever the Board shall by resolution determine that the purposes for 
which the Authority was formed have been substantially fulfilled and that all 
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bonds issued and all other obligations incurred by the Authority have been 
fully paid or satisfied, the Board may declare the Authority to be dissolved. On 
the effective date of the resolution, the title to all funds and other property 
owned by the Authority at the time of the dissolution shall vest in the State 
and possession of the funds and other property shall be delivered to the State. 
mooie 7497s. 1.) 
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Chapter 64. 


Aliens. 
Sec. Sec. 
64-1. Rights as to real property. 64-2. Contracts validated. 


64-1.1. Secretary of State to collect informa- 64-3. Nonresident aliens’ rights of inheritance. 
tion as to foreign ownership ofreal 64-4. Escheats. 
property. 64-5. Burden of proof. 


§ 64-1. Rights as to real property. 


It is lawful for alens to take both by purchase and descent, or other 
operation of law, any lands, tenements or hereditaments, and to hold and 
convey the same as fully as citizens of this State can or may do, any law or 
usage to the contrary notwithstanding. (1870-1, c. 255; Code, s. 7; Rev., s. 182; 
ero 935,.¢..243° 1939 -c, 19)) 


Cross References. — As to the Intestate 
Succession Act, see G.S. 29-1 et seq. 


CASE NOTES 


Right to Inherit by Intestate Succession. succession as fully as a resident alien or a 
— Except for the reciprocity provisions con- _ citizen of this country. In re Johnston, 16 N.C. 
tained in G.S. 64-3, 64-4, and 64-5, a nonresi- App. 38, 190 S.E.2d 879 (1972). 
dent alien is entitled to inherit by intestate 


§ 64-1.1. Secretary of State to collect information as to 
foreign ownership of real property. 


The Secretary of State is authorized and directed to collect all information 
obtainable from reports by aliens made to agencies of the federal government 
on ownership of real property interests in North Carolina, to be updated every 
three months, and to maintain a file on such information which shall be 
available to the members of the General Assembly and the public. (1979, c. 
610.) 


§ 64-2. Contracts validated. 


All contracts to purchase or sell real estate by or with aliens, heretofore 
made, shall be deemed and taken as valid to all intents and purposes. (1870-1, 
eos eC Ode. so; hev., Ss. 183:Ci5.4s, 193.) 


§ 64-3. Nonresident aliens’ rights of inheritance. 


No alien residing outside the United States or its territories shall be entitled 
to take personal property located in this State by succession or testamentary 
disposition if the laws of the nation of which such alien is a resident prohibit 
residents of the United States from inheriting personal property located within 
that nation. Except as hereinabove provided, no alien shall, by reason of his 
citizenship or place of residence, be disqualified from inheriting property in 
this State. (1959, c. 1208; 1985 (Reg. Sess., 1986), c. 797, s. 1.) 


465 


S024 CH. 64. ALIENS §64-5 


CASE NOTES 


This section is constitutional on its face. tained in this section and G.S. 64-4 and 64-5, a 
In re Johnston, 16 N.C. App. 38, 190 S.E.2d 879 nonresident alien is entitled to inherit by intes- 
GR eA tate succession as fully as a resident alien or a 

Right to Inherit by Intestate Succession. citizen of this country. In re Johnston, 16 N.C. 
— Except for the reciprocity provisions con- App. 38, 190 8.E.2d 879 (1972). 


S 64-4. Escheats. 


If a decedent owning personal property located within North Carolina shall 
leave no heirs, heirs at law or legatees other than persons disqualified from 
inheritance under G.S. 64-3, then such personal property shall escheat. (1959, 
GZS eP9ooonthee mess, 1900) co og esac.) 


CASE NOTES 


Right to Inherit by Intestate Succession. _ tate succession as fully as a resident alien or a 
— Except for the reciprocity provisions con- citizen of this country. In re Johnston, 16 N.C. 
tained in this section and G.S. 64-3 and 64-5,a App. 38, 190 S.E.2d 879 (1972). 
nonresident alien is entitled to inherit by intes- 


§ 64-5. Burden of proof. 


The burden of proof in any action or proceeding to disqualify a nonresident 
alien from taking personal property located within this State by succession or 
testamentary disposition by reason of the provisions of G.S. 64-3, shall be upon 
the person asserting the disqualification. (1959, c. 1208; 1985 (Reg. Sess., 
LOSG) Se al oues. 3.) 


CASE NOTES 


Right to Inherit by Intestate Succession. _ tate succession as fully as a resident alien or a 
— Except for the reciprocity provisions con- citizen of this country. In re Johnston, 16 N.C. 
tained in this section and G.S. 64-3 and 64-4,a App. 38, 190 S.E.2d 879 (1972). 
nonresident alien is entitled to inherit by intes- 
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Chapter 65. 


Cemeteries. 


Article 1. 


Care of Rural Cemeteries. 


Sec. 

65-1. County commissioners to provide list of 
public and abandoned cemeteries. 

65-2. Appropriations by county commissioners. 

65-3. County commissioners to have control of 
abandoned cemeteries; trustees. 


Article 2. 


Care of Confederate Cemetery. 


65-4. State Department of Correction to fur- 
nish labor. 


Article 3. 


Cemeteries for Inmates of County 
Homes. 


65-5. County commissioners may establish 
new cemeteries. 
65-6. Removal and reinterment of bodies. 


Article 4. 


Trust Funds for the Care of Cemeteries. 


65-7. Money deposited with clerk of superior 
court. 

65-8. Separate record of accounts to be kept. 

65-9. Funds to be kept perpetually. 

65-10. Investment of funds. 

65-11. Clerk’s bond and fees; substitution of 
bank or trust company as trustee. 

65-12. Funds exempt from taxation. 


Article 5. 
Removal of Graves. 
65-13. Removal of graves; who may disinter, 
move and reinter; notice; certifi- 
cate filed; reinterment expenses, 


due care required. 
65-14, 65-15. [Repealed.] 


Article 6. 


Cemetery Associations. 


65-16. Land holdings. 

65-17. Change of name of association or corpo- 
ration. 

65-17.1. Quorum at stockholders’ meeting of 
certain nonprofit cemetery corpo- 
rations; calling meeting; amend- 
ment of charter. 


Article 7. 


Cemeteries Operated for Private Gain. 


65-18 through 65-36. [Recodified.] 


Article 7A. 
Funeral and Burial Trust Funds. 


Sec. 
65-36.1 through 65-36.8. [Recodified.] 


Article 8. 


Municipal Cemeteries. 


65-37. Authority to take possession of and con- 
tinue the use of certain lands as 
cemetery. 

65-38. [Repealed.] 

65-39. Subdivision into burial plots; sale of lots 
and use of proceeds. 

65-40. Appropriations for improvement and 
maintenance; application of exist- 
ing laws. 

Article 8A. 
Veterans Cemeteries. 
65-41. Land acquisition. 
65-42. Location of cemeteries. 


65-43. Definitions. 

65-43.1. Eligibility for interment in a State 
veterans cemetery. 

65-43.2. Proof of eligibility. 

65-43.3. Bars to eligibility. 

65-43.4. Disinterment. 

65-43.5. Reinterment. 

65-43.6. State veterans cemeteries cost. 

65-44. Days for burial. 

65-45. [Reserved.] 


Article 9. 
North Carolina Cemetery Act. 


65-46. Short title. 

65-47. Scope. 

65-48. Definitions. 

65-49. The North Carolina Cemetery Commis- 
sion. 

65-50. Cemetery Commission; members, selec- 
tion, quorum. 

65-51. Principal office. 

65-52. Regular and special meetings. 

65-53. Powers. 

65-54. Annual budget of Commission; collec- 
tion of funds. 

65-55. License; cemetery company. 

65-56. Existing companies; effect of Article. 

65-57. Licenses for sales organizations, man- 
agement organizations and bro- 
kers. 

65-58. Licenses for persons selling preneed 


grave space. 


467 


§65-1 


Sec. 

65-59. Application for a change of control; fil- 

ing fee. 

65-60. Records. 

65-60.1. Trustees; qualifications; examination 

of records; enforcement. 

65-61. Required trust fund for care and main- 
tenance; remedy of Commission 
for noncompliance. 

Individual contracts for care and main- 
tenance. 

Requirements for perpetual care fund. 

Deposits to perpetual care fund. 

Trust fund; financial reports. 

Receipts from sale of personal property 
or services; trust account; penal- 
ties. 

Applications for license. 

License not assignable or transferable. 

Minimum acreage; sale or disposition of 
cemetery lands. 

Construction of mausoleums and below- 
ground crypts; trust fund for re- 
ceipts from sale of preconstruction 
crypts; compliance requirements. 


65-62. 


65-63. 
65-64. 
65-65. 
65-66. 


65-67. 
65-68. 
65-69. 


65-70. 


CH. 65. CEMETERIES 


§65-2 


Sec. 

65-71. Penalties. 

65-72. Burial without regard to race or color. 

65-73. Validation of certain deeds for cemetery 
lots executed by suspended corpo- 
rations. 


Article 10. 


Access to and Maintenance of Private 
Graves and Abandoned Public 
Cemeteries. 


65-74. Entering public or private property to 
maintain or visit a private grave 
or an abandoned public cemetery 
with consent. 

65-75. Entering public or private property to 
maintain or visit a private grave 
or an abandoned public cemetery 
without consent. 

65-76. [Reserved.] 


Article 11. 
Minimum Burial Depth. 


65-77. Minimum burial depth. 
65-78 through 65-82. [Reserved.] 


ARTICLE 1. 


Care of Rural Cemeteries. 


§ 65-1. County commissioners to provide list of public and 
abandoned cemeteries. 


It shall be the duty of the boards of county commissioners of the various 
counties in the State to prepare and keep on record in the office of the register 
of deeds a list of all public cemeteries in the counties outside the limits of 
incorporated towns and cities, and not established and maintained for the use 
of an incorporated town or city, together with the names and addresses of the 
persons in possession and control of the same. To such list shall be added a list 
of the public cemeteries in the rural districts of such counties which have been 
abandoned, and it shall be the duty of the boards of county commissioners to 
furnish to the division of publications in the office of the Secretary of State 
copies of the lists of such public and abandoned cemeteries, to the end that it 
may furnish to the boards, for the use of the persons in control of such 
cemeteries, suitable literature, suggesting methods of taking care of such 
places. (1917, c. 101, s. 1;.C.S., s. 5019; 1939, c. 316.) 


§ 65-2. Appropriations by county commissioners. 


To encourage the persons in possession and control of the public cemeteries 
referred to in G.S. 65-1 to take proper care of and to beautify such cemeteries, 
to mark distinctly their boundary line with evergreen hedges or rows of 
suitable trees, and otherwise to lay out the grounds in an orderly manner, the 
board of county commissioners of any county, upon being notified that two 
thirds of the expense necessary for so marking and beautifying any cemetery 
has been raised by the local governing body of the institution which owns the 
cemetery, and is actually in hand, is hereby authorized to appropriate from the 
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general fund of the county one third of the expense necessary to pay for such 
work, the amount appropriated by the board of commissioners in no case to 
exceed fifty dollars ($50.00) for each cemetery. (1917, c. 101, s. 2; C.S., s. 5020; 
POOF Cael 3.3) 


§ 65-3. County commissioners to have control of aban- 
doned cemeteries; trustees. 


The county commissioners of the various counties are required to take 
possession and control of all abandoned public cemeteries in their respective 
counties, to see that the boundaries and lines are clearly laid out, defined, and 
marked, and to take proper steps to preserve them from encroachment, and 
they are hereby authorized to appropriate from the general fund of the county 
whatever sums may be necessary from time to time for the above purposes. 

The board of county commissioners of the various counties may appoint a 
board of trustees not to exceed five in number and to serve at the will of the 
board, and may impose upon such trustees the duties required of the board of 
commissioners by this Article; and such trustees may accept gifts and dona- 
tions for the purpose of upkeep and beautification of such cemeteries. (1917, c. 
MOMeees 6051. 6.:002 1551947, ce, 236.) 


Local Modification. — Avery: 1955, c. 1013. 
ARTICLE 2. 


Care of Confederate Cemetery. 


§ 65-4. State Department of Correction to furnish labor. 


The State Department of Correction is hereby authorized and directed to 
furnish at such time, or times, as may be convenient, such prisoner’s labor as 
may be available, to properly care for the Confederate Cemetery situated in the 
City of Raleigh, such services to be rendered by the State’s prisoners without 
Compensanon. i027, c, 224s, | 1933 7c, 172; 1957, ¢. 349, s. LO; 1967, c. 996, 
si13. 


ARTICLE 3. 


Cemeteries for Inmates of County Homes. 


§ 65-5. County commissioners may establish new cemeter- 
ies. 


The boards of county commissioners of the various counties in the State are 
authorized and empowered to locate and establish new graveyards or ceme- 
teries upon the lands of their respective counties for the burial of the inmates 
Omtue county homes..(1917, c).151,:s. 1: C.S., 5.5022.) 


§ 65-6. Removal and reinterment of bodies. 


Whenever the county commissioners have established new graveyards or 
cemeteries, they are authorized and empowered to remove to such graveyards 
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or cemeteries all bodies of deceased inmates of the county homes. (1917, c. 151, 
3) 2a CuSurssb023H 


ARTICLE 4. 


Trust Funds for the Care of Cemeteries. 


§ 65-7. Money deposited with clerk of superior court. 


For the maintenance and preservation of graves, burial plats, graveyards 
and cemeteries which may be neglected, any person, firm, or corporation may, 
by will or otherwise place in the hands of the clerk of the superior court of any 
county in the State where such grave or lot is located any sum of money not 
less than one hundred dollars ($100.00) nor more than ten thousand dollars 
($10,000), the income from which is to be used for keeping in good condition 
any grave, burial plat, graveyard, or cemetery in the county in which the 
money is placed, with specific instructions as to the use of the fund. (1917, c. 
iyo tce | aCroe Seo 24 OO mce oe) 


Local Modification. — Washington: 1957, 
CoRlLEZb: 


§ 65-8. Separate record of accounts to be Kept. 


It shall be the duty of the clerk of the superior court to keep a separate record 
for keeping account of the money deposited as above provided, to keep a 
perpetual account of the same therein, and to record therein the specific 
instructions about the use of the income on such money. He shall see that the 
income is spent according to such specific instructions, and shall make report 
of the same from year to year in the same manner as if it were guardian funds. 
(LOM eC alo Sweet Oa SU 255) 


§ 65-9. Funds to be kept perpetually. 


All money placed in the office of the superior court clerk in accordance with 
this Article shall be held perpetually, or until such time as the balance of the 
trust corpus falls below one hundred dollars ($100.00), at which time the trust 
shall terminate and the clerk shall disburse the remaining balance as provided 
in G.S. 36A-147(c). Except as otherwise provided herein, no one shall have 
authority to withdraw or change the direction of the income on same. (1917, c. 
IRSSpc, Ae (Coke ch alMAee IG iseG, pause 72)) 


Legal Periodicals. — For article, “Perpetu- Nondonative Transfers, and Honorary Trusts,” 
ities Reform in North Carolina: The Uniform see 74 N.C.L. Rev. 1783 (1996). 
Statutory Rule Against Perpetuities, 


§ 65-10. Investment of funds. 


Such money shall be invested in the same manner as is provided by law for 
the investment of other trust funds by the clerk of the superior court. (1917, c. 
1955S-3; C.95,S,. 502751943 Se Ollie seals) 
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§ 65-11. Clerk’s bond and fees; substitution of bank or 
trust company as trustee. 


The official bond of the clerk of the superior court shall be liable for all such 
sums as shall be paid over to him on account of the provisions of this Article. 
The clerk shall receive for his services and responsibilities a commission of ten 
percent (10%) on the net income each year of such money; and the fees or 
commissions so received by him under this Article shall not be taken into 
consideration as a part of his salary. 

In lieu of the provisions of the first paragraph of this section, the clerk of the 
superior court may, with the consent and approval of the sheriff and register of 
deeds, appoint any bank or trust company authorized to do business in this 
State as trustee for the funds authorized to be paid into his office by virtue of 
this Article; provided, that no bank or trust company shall be appointed as 
such trustee unless such bank or trust company is authorized and licensed to 
act as fiduciary under the laws of this State. 

Before any clerk shall turn over such funds to the trustee so appointed, he 
shall require that the trustee so named qualify before him as such trustee in 
the same way and manner and to the same extent as guardians are by law 
required to so qualify. After such trustee has qualified as herein provided, all 
such funds coming into his hands may be invested by it only in the securities 
set out in G.S. 7A-112 and the income therefrom invested for the purposes and 
in the manner heretofore set out in this Article. All trustees appointed under 
the provisions of this Article shall render and file in the office of the clerk of the 
superior court all reports that are now required by law of guardians. (1917, c. 
Paws 65,1 C5..8, 0028: 1939..¢. 18: 1943..c. 97..s. 2:) 


§ 65-12. Funds exempt from taxation. 


All money referred to in the preceding sections of this Article shall be exempt 
from all State, county, township, town, and city taxes. (1917, c. 155, s. 4; C.S., 
s. 5029.) 


ARTICLE 5. 


Removal of Graves. 


§ 65-13. Removal of graves; who may disinter, move and 
reinter; notice; certificate filed; reinterment 
expenses, due care required. 


(a) The State of North Carolina and any of its agencies, public institutions, 
or political subdivisions, the United States of America or any agency thereof, 
any church, electric power or lighting company, or any person, firm, or 
corporation may effect the disinterment, removal, and reinterment of graves as 
follows: 

(1) By the State of North Carolina and any of its agencies, public 
institutions, or political subdivisions, the United States of America or 
any agency thereof, when it shall determine and certify to the board 
of county commissioners in the county from which the bodies are to be 
disinterred that such removal is reasonably necessary to perform its 
governmental functions and the duties delegated to it by law. 

(2) By any church authority in order to erect a new church, parish house, 
parsonage, or any other facility owned and operated exclusively by 
such church; in order to expand or enlarge an existing church facility; 
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or better to care for and maintain graves not located in a regular 
cemetery or burying ground for which such church has assumed 
responsibility of care and custody. 

(3) By an electric power or lighting company when it owns land that is to 
be used as a reservoir on which graves are located. 

(4) By any person, firm or corporation, which owns land on which 
abandoned cemeteries or burying grounds are located after first 
securing the consent of the governing body of the town, city or county 
in which such abandoned cemeteries or burying grounds are situated. 

(b) The party effecting the disinterment, removal and reinterment of a 
grave containing a decedent’s remains under the provisions of this Chapter 
shall, before disinterment, give 30 days written notice of such intention to the 
next of kin of the decedent, if known or subject to being ascertained by 
reasonable search and inquiry, and shall cause notice of such disinterment, 
removal and reinterment to be published at least once per week for four 
successive weeks in a newspaper of general circulation in the county where 
such grave is situated and the first publication shall be not less than 30 days 
before disinterment. Any remains disinterred and removed hereunder shall be 
reinterred in a suitable cemetery or burial ground. 

(c) The party removing or causing the removal of all such graves shall, 
within 30 days after completion of the removal and reinterment, file with the 
register of deeds of the county from which the graves were removed and with 
the register of deeds of the county in which reinterment is made, a written 
certificate of the removal facts. Such certificate shall contain the full name, if 
known or reasonably ascertainable, of each decedent whose grave is moved, a 
precise description of the site from which such grave was removed, a precise 
description of the site and specific location where the decedent’s remains have 
been reinterred, the full and correct name of the party effecting the removal, 
and a brief description of the statutory basis or bases upon which such removal 
or reinterment was effected. If the full name of any decedent cannot reasonably 
be ascertained, the removing party shall set forth all additional reasonably 
ascertainable facts about the decedent including birth date, death date, and 
family name. 

The fee for recording instruments in general, as provided in G.S. 161- 
10(a)(1), for registering a certificate of removal facts shall be paid to the 
register of deeds of each county in which such certificate is filed for registra- 
tion. 

(d) All expenses of disinterment, removal, and acquisition of the new burial 
site and reinterment shall be borne by the party effecting such disinterment, 
removal, and reinterment, including the actual reasonable expense of one of 
the next of kin incurred in attending the same, not to exceed the sum of two 
hundred dollars ($200.00). 

(e) The office of vital statistics of North Carolina shall promulgate regula- 
tions effecting the registration and indexing of the written certificate of the 
removal facts, including the form of that certificate. 

(f) The party effecting the disinterment, removal, and reinterment of a 
decedent’s remains under the provisions of this Chapter shall ensure that the 
site in which reinterment is accomplished shall be of such suitable dimensions 
to accommodate the remains of that decedent only and that such site shall be 
reasonably accessible to all relatives of that decedent, provided that the 
remains may be reinterred in a common grave where written consent is 
obtained from the next of kin. If under the authority of this Chapter 
disinterment, removal, and reinterment is effected by the State of North 
Carolina or any of its agencies, public institutions, or political subdivisions, the 
United States of America or any agency thereof, any electric power or lighting 
company, then such disinterment, removal, and reinterment shall be per- 
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formed by a funeral director duly licensed as a “funeral director” or a “funeral 
service licensee” under the provisions of Article 13A of Chapter 90 of the North 
Carolina General Statutes. 

(g) All disinterment, removal and reinterment under the provisions of this 
Chapter shall be made under the supervision and direction of the county board 
of commissioners or other appropriate official, including the local health 
director, appointed by such board for the county where the disinterment, 
removal and reinterment take place. If reinterment is effected in a county 
different from the county of disinterment with the consent of the next of kin of 
the deceased whose remains are disinterred, then the disinterment and 
removal shall be made under the supervision and direction of the county board 
of commissioners or other appropriate official, including the local health 
director, appointed by such board for the county of the disinterment, and the 
reinterment shall be made under the supervision and direction of the county 
board of commissioners or other appropriate official, including the local health 
director, appointed by such board for the county of reinterment. 

Due care shall be taken to do said work in a proper and decent manner, and, 
if necessary, to furnish suitable coffins or boxes for reinterring such remains. 
Due care shall also be taken to remove, protect and replace all tombstones or 
other markers, so as to leave such tombstones or other markers in as good 
condition as that prior to disinterment. Provided that in cases where the 
remains are to be moved to a perpetual care cemetery or other cemetery where 
upright tombstones are not permitted, a suitable replacement marker shall be 
provided. 

(h) Nothing contained in this Article shall be construed to grant or confer 
the power or authority of eminent domain, or to impair the right of the next of 
kin of a decedent to remove or cause the removal, at his or their expense, of the 
remains or grave of such decedent. (1919, c. 245; C.S., ss. 5030, 5030(a); Ex. 
Pees Ue 92 (7c. 20, 6. | chlo, Sl; 1937, © 3: 1947, cc. 168, 576° 1961, 
Ce Nemec. loess I 19650, 71 l9i hic 797s. 1; 1977, ¢ 311, 5) 1 
2001-390, s. 3.) 


Local Modification. — Orange: 1963, c. 
Ole, saLLly/Z: 
Cross References. — As to interference 


with graveyards, see G.S. 14-144, 14-149. As to 
removal of or interference with monuments and 
tombstones, see G.S. 14-148. 


CASE NOTES 


This section is much broader than the interment. — This statute does not provide 


older C.S. 5030, and reflects a recognition of 
the need for broad authority by church author- 
ity to meet the needs of a growing membership 
in relocating graves which would restrict that 
growth. Singletary v. McCormick, 36 N.C. App. 
597, 244 S.E.2d 731 (1978). 

The phrase “in order to” in subdivision 
(a)(2) of this section is synonymous with the 
phrase “as the means to.” Singletary v. McCor- 
mick, 36 N.C. App. 597, 244 S.E.2d 731 (1978). 

Relocation of Street to Enlarge Church 
Facility. — Though graves proposed to be 
relocated were within the area of a relocated 
street, the street was to be relocated “as the 
means to” expand or enlarge an existing church 
facility, and therefore relocation of the graves 
was permissible. Singletary v. McCormick, 36 
N.C. App. 597, 244 S.E.2d 731 (1978). 

Section Not Exclusive Grounds for Dis- 


the exclusive grounds for the disinterment of a 
body. The statute speaks to the situation where 
a body had been properly interred, but for some 
reason justified by the public interest or by 
some compelling private interests it is neces- 
sary to effect a disinterment, removal, and 
reinterment. This statute nowhere provides for 
the situation where there has been an improper 
interment. Strickland v. Tant, 41 N.C. App. 534, 
255 S.E.2d 325, cert. denied, 298 N.C. 304, 259 
S.H.20.917, (1979). 

Action for Removal of Grave in Violation 
of Former Provision. — See King v. Smith, 
236 N:C. 170, 72:8.H.2d 425 (1952). 

The building of a new vestry room of a 
church to be used with the one as presently 
located in relation to the use of the choir, etc., 
comes within the purview of the statute permit- 
ting the removal of the bodies buried in the 
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churchyard by the proper authorities of the in carrying out the arrangement. Mayo v. 
church, when necessary or expedient to do so, Bragaw, 191 N.C. 427, 132 S.E. 1 (1926). 


§§ 65-14, 65-15: Repealed by Session Laws 1971, c. 797, s. 2. 


ARTICLE 6. 


Cemetery Associations. 


§ 65-16. Land holdings. 


All cemetery associations or corporations created by any local, private or 
special act or resolution before January 10, 1917, are authorized and fully 
empowered to hold amounts of land in excess of the limitation provided in the 
local, private or special act or resolution incorporating or chartering such 
cemetery association or corporation. (1923, c. 76, s. 1; C.S., s. 5030(b).) 


§ 65-17. Change of name of association or corporation. 


Any corporation or association chartered or incorporated by any special act 
of the legislature, as set forth in G.S. 65-16, is authorized and fully empowered 
to change the name of such association or corporation by a majority vote of its 
directors, and upon such change in name it shall be the duty of the officers of 
the board of directors of such corporation or association to file with the clerk of 
the superior court a copy of resolution changing the name, which resolution 
must show the act of the legislature creating or incorporating the same and the 
reasons for the change thereof. (1928, c. 76, s. 2; C.S., s. 5030(c).) 


§ 65-17.1. Quorum at stockholders’ meeting of certain 
nonprofit cemetery corporations; calling meet- 
ing; amendment of charter. 


Notwithstanding any conflicting provision of law or of the charter or bylaws 
of any corporation affected by this section, in the case of any nonprofit 
cemetery corporation chartered prior to the year 1900 whose charter has 
expired prior to May 18, 1955, a quorum at any meeting of stockholders called 
for the purpose of electing directors, or of amending the charter of such 
corporation, or both, shall consist of the holders of ten percent (10%) or more 
of the outstanding shares of the capital stock of such corporation having voting 
powers, present in person or represented by proxy; and a meeting of the 
stockholders of such corporation for such purpose or purposes may be called by 
any two stockholders after 10 days’ notice by registered mail to all stockholders 
of record at their last known addresses as shown by the stock book of such 
corporation. The concurrence of a majority of the shares represented at such 
meeting shall be sufficient to authorize an amendment or amendments to the 
charter of such corporation in accordance with the provisions of G.S. 55-31. 
(1955, ec. 1084.) 


Editor’s Note. — This section refers to ments of bylaws of nonprofit corporations, see 
former G.S. 55-31 as it stood prior to the 1955 now G.S. 55A-10-01 et seq. 
revision of former Chapter 55. As to amend- 
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ARTICLE 7. 


Cemeteries Operated for Private Gain. 


§§ 65-18 through 65-36: Recodified as G.S. 65-46 through 65-72. 


Editor’s Note. — This Article was rewritten Sept. 1, 1975, and has been recodified as Article 
by Session Laws 1975, c. 768, s. 1, effective 9, G.S. 65-46 et seq., of this Chapter. 


ARTICLE 7A. 
Funeral and Burial Trust Funds. 


§§ 65-36.1 through 65-36.8: Recodified as G.S. 90-210.30 through 
90-210.37, by Session Laws 1985, c. 12, s. 1. 


ARTICLE 8. 


Municipal Cemeteries. 


§ 65-37. Authority to take possession of and continue the 
use of certain lands as cemetery. 


In any case where property not under the control or in the possession of any 
church or religious organization in any town or municipality has been 
heretofore set aside or used for cemetery purposes, and the trustees or owners 
named in the deed or deeds for said property have died, or are unknown, or the 
deeds of conveyance have been lost or misplaced and no record of title thereto 
has been found, and said property has been occupied and used for burial 
purposes for a time sufficient to identify its use as cemetery property, the 
municipality in which any such cemetery property is located is hereby 
authorized and empowered in its discretion to appropriate and take possession 
of all such land within its corporate limits which has heretofore been used for 
cemetery purposes and such adjoining land not held or owned by known 
claimants of title, and to cause the same to be surveyed and lines established 
and to designate and appropriate the said property as a cemetery, or burial 
Proundecnoaye Geo? |. sy 1.) 


§ 65-38: Repealed by Session Laws 1969, c. 1279. 


§ 65-39. Subdivision into burial plots; sale of lots and use 
of proceeds. 


Said town or municipality shall have power and authority in such cases to 
cause the same to be subdivided and to lay off and allot for family burial plots 
any property heretofore appropriated or used for burial purposes for or by 
different families without any charge therefor, and to cause the remainder of 
said property to be subdivided and laid off into lots; and shall have the power 
and authority to sell to any person or persons for burial purposes, any of said 
lots so subdivided and surveyed, except those heretofore appropriated as 
referred to in this section of this Article, and use the proceeds of such sale for 
the improvement and upkeep of said cemetery property. (1947, c. 821, s. 3.) 
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§ 65-40. Appropriations for improvement and mainte- 
nance; application of existing laws. 


In the event any town or municipality appropriates or takes possession of 
land used for cemetery purposes as set forth and described herein, it is further 
authorized and empowered to appropriate and use such funds as may be 
necessary and proper for the improvement and maintenance of said cemetery; 
and all statutes and ordinances heretofore enacted and passed relative to 
cemeteries in said town or municipality, are hereby made applicable to said 
cemetery property. (1947, c. 821, s. 4.) 


ARTICLE 8A. 


Veterans Cemeteries. 


§ 65-41. Land acquisition. 


The State may accept land for the establishment of not more than three 
veterans cemeteries. (1987, c. 183, s. 1.) 


§ 65-42. Location of cemeteries. 


These veterans cemeteries may be located in those regions of the State with 
a high concentration of veterans including the 38rd, 7th and 11th United States 
Congressional Districts. (1987, c. 183, s. 1.) 


§ 65-43. Definitions. 


For purposes of this Article, the following definitions shall apply, unless the 
context requires otherwise: 

(1) “Honorable military service” means: 

a. Service on active duty, other than for training, as a member of the 
Armed Forces of the United States, when the service was termi- 
nated under honorable conditions; 

b. Service on active duty as a member of the Armed Forces of the 
United States at the time of death under honorable conditions; 

c. Service on active duty for training or full-time service as a member 
of the Reserve component of the Armed Forces, the Army Na- 
tional Guard, the Air National Guard, or the Reserve Officer 
Training Corps of the Army, Navy, or Air Force, at the time of 
death under honorable conditions. 

(2) A“legal resident” of a state means a person whose principal residence 
or abode is in that state, who uses that state to establish his right to 
vote and other rights in a state, and who intends to live in that state, 
to the exclusion of maintaining a legal residence in any other state. 

(3) A “qualified veteran” means a veteran who meets the requirements of 
sub-subdivisions a. and b. of this subdivision: 

a. A veteran who served an honorable military service or who served 
a period of honorable nonregular service and is any of the 
following: 

1. Aveteran who is entitled to retired pay for nonregular service 
under 10 U.S.C. §§ 12731-12741, as amended. 

2. A veteran who would have been entitled to retired pay for 
nonregular service under 10 U.S.C. §§ 12731-12741, as 
perigee but for the fact that the person was under 60 years 
of age. 
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3. Aveteran who is eligible for interment in a national cemetery 

under 38 U.S.C. § 2402, as amended. 
b. Who is a legal resident of North Carolina: 

1. At the time of death, or 

2. For a period of at least 10 years, or 

3. At the time he entered the Armed Forces of the United States. 
GUST aGhecu mess.) 1988). 4 cu TOSdse 1 L9985 Geb53.. s. 24: 
2001-143,:s: 1.) 


§ 65-43.1. Eligibility for interment in a State veterans 
cemetery. 


(a) The following persons are eligible for interment at a State veterans 
cemetery: 

(1) A qualified veteran. 

(2) The spouse, widow, or widower of a qualified veteran, or a minor child 
who is unmarried and dependent on the qualified veteran at the time 
of death. For purposes of this subdivision, “minor child includes a 
child under 21 years of age or under 23 years of age if pursuing a 
course of instruction at an educational institution approved by the 
United States Department of Veterans Affairs. 

(3) An unmarried adult child of a qualified veteran when the child became 
permanently incapable of self-support because of a physical or mental 
disability before attaining the age of 18 years. 

(b) Only one grave site is authorized for a qualified veteran and his eligible 
family members. A grave site may not be reserved until the death of a person 
who is eligible for interment. When a death occurs and the deceased is 
determined to be eligible for interment in a State veteran cemetery pursuant 
to subsection (b) of this section, a grave site shall be assigned in the name of 
the veteran. 

(c) When an eligible family member dies before the qualified veteran dies, 
the veteran shall sign an agreement to be interred in the same plot with the 
family member before the deceased family member is interred in the veterans 
cemetery. (1987 (Reg. Sess, 1988), c. 1051, s. 1; 2001-148, s. 2.) 


§ 65-43.2. Proof of eligibility. 


(a) The veteran, his survivors, or his legal representative shall furnish any 
evidence necessary to establish the eligibility of the veteran or the family 
member before the veteran or eligible family member may be interred in a 
State veterans cemetery. 

(b) The survivors or legal representative of the deceased shall notify the 
funeral director that the deceased is to be interred in a veterans cemetery. The 
survivor or legal representative shall furnish the funeral director with docu- 
mentary evidence of the veteran’s honorable military service and evidence to 
establish that the veteran is a legal resident of North Carolina. The funeral 
director shall notify the superintendent of the nearest State veterans cemetery 
to arrange for the interment and convey to the superintendent all evidence to 
establish the veteran’s eligibility. (1987 (Reg. Sess., 1988), c. 1051, s. 1.) 


§ 65-43.3. Bars to eligibility. 


A veteran may not be interred in a State veterans cemetery under any of the 
following circumstances: 
(1) He was discharged or dismissed on the grounds that: 
a. He was a conscientious objector who refused to perform military 
duty; 
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b. He was a deserter; or 
c. He was an officer who accepted his resignation for the good of the 
service; 

(2) He was convicted of subversive activities against the United States 
after separation from active military service; or 

(3) He was separated from the Armed Forces of the United States for the 
good of the service due to a willful and persistent unauthorized 
absence and issued a Clemency Discharge (DD Form 1953) pursuant 
to Presidential Proclamation No. 43138. (1987 (Reg. Sess., 1988), c. 
LOD 1 esiels) 


§ 65-43.4. Disinterment. 


(a) When a veteran fails to abide by his agreement to be interred in the same 
grave site as his previously interred eligible family member, the veteran, his 
legal representative, or his heirs shall have the remains of the family member 
removed from the cemetery at no cost to the State. 

(b) A disinterment may be permitted, at no cost to the State, when the 
following conditions are satisfied: 

(1) The disinterment is requested in writing and filed with the Program 
Director of the veterans cemeteries, the Assistant Secretary for 
Veterans Affairs, or the Division of Veterans Affairs; 

(2) The request for disinterment contains the notarized signature of the 
nearest of kin, such as surviving spouse. If the spouse is deceased, the 
signatures of a majority of the surviving children of legal age will be 
required; 

(3) The funeral director has obtained all necessary permits for disinter- 
ment. (1987 (Reg. Sess., 1988), c. 1051, s. 1.) 


§ 65-43.5. Reinterment. 


(a) The remains of a qualified veteran or the remains of an eligible family 
member may be moved to a State veterans cemetery for reinterment, at no cost 
to the State, when the following conditions are satisfied: 

(1) The superintendent of the State veterans cemetery has been presented 
with proof of eligibility in accordance with G.S. 65-43.2;: 

(2) ‘The reinterment is requested in writing and filed with the Program 
Manager of veterans cemeteries, the Assistant Secretary for Veterans 
Affairs, or the Division of Veterans Affairs; and 

(3) The request for reinterment contains the notarized signatures of the 
veteran or his legal representative, all living immediate family 
members, and any other interested living family member; 

(4) The request for reinterment contains a statement of the circumstances 
and reasons for reinterment; and 

(5) The funeral director has obtained all necessary permits for 
reinterment. 

(b) If permission for reinterment is granted, an agreement shall be entered 
into between the veteran or his living representative, all living immediate 
family members, and any interested living family members, and the Assistant 
Secretary of Veterans Affairs. (1987 (Reg. Sess., 1988), c. 1051, s. 1.) 


§ 65-43.6. State veterans cemeteries cost. 


(a) There may be no charge for the grave site or the interment service of a 
qualified veteran. There may be a minimal charge, to be set by the Division of 
Veteran Affairs, for only the opening and closing of the grave of an eligible 
family member. 
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(b) All other costs, including funeral expenses and costs of the headstone, 
transportation of the remains, or grave liner or burial vault shall be paid out 
of allowances by the Veterans Administration or private funds. 

(c) All costs resulting from damage to, or destruction or theft of a grave site, 
headstone, or any other grave monument may not be borne by the State. (1987 


(Reg. Sess., 1988), c. 1051, s. 1.) 


§ 65-44. Days for burial. 


Notwithstanding any other provision of law, burial services shall be con- 
ducted at the Coastal Carolina State Veterans Cemetery and the Sandhills 
State Veterans Cemetery from Monday through Sunday, except when the day 
for services falls on a State holiday. (2004-124, s. 19.2(a).) 


Editor’s Note. — Session Laws 2004-124, s. 
33.6, made this section effective July 1, 2004. 

Session Laws 2004-124, s. 19.2(b), provides: 
“The Department of Administration may use 
funds credited to the Veterans Burial Fund for 
the 2004-2005 fiscal year to cover costs in- 
curred as a result of burials on Saturday or 
Sunday.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 


Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


§ 65-45: Reserved for future codification purposes. 


ARTICLE 9. 


North Carolina Cemetery Act. 


§ 65-46. Short title. 


This Article 9 may be cited as “North Carolina Cemetery Act.” (1975, c. 768, 


S25) 


Editor’s Note. — This Article is former 
Article 7 of this Chapter as rewritten by Ses- 
sion Laws 1975, c. 768, s. 1, effective Sept. 1, 
1975, and recodified. Where appropriate, the 


historical citations to the sections of the former 
Article have been added to corresponding sec- 
tions of the new Article. 


CASE NOTES 


Cited in Strickland v. Tant, 41 N.C. App. 534, 
255 Bilii2d 325 (1979). 


§ 65-47. Scope. 


(a) The provisions of this Article shall apply to all persons engaged in the 
business of operating a cemetery as defined herein, except cemeteries owned 
and operated by governmental agencies or churches. 
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(b) Any cemetery beneficially owned and operated by a fraternal organiza- 
tion or its corporate agent for at least 50 years prior to September 1, 1975, shall 
be exempt from the provisions of Article 9 of this Chapter. 

(c) The provisions of this Article shall not apply to persons licensed under 
Article 13D of Chapter 90 of the General Statutes when engaging in activities 
for which a license is required under the Article. (1975, c. 768, s. 1; 1977, c. 686, 
six 1s 1995 Fes509 ven 35el a) 


Editor’s Note. — Former G.S. 65-36.1 1. References to these sections in the text above 
through 65-36.8 were recodified as G.S. 90- were changed to reflect their current placement 
210.30 [Repealed] through 90-210.37, effective in light of the 1985 recodification. 

October 1, 1985, by Session Laws 1985, c. 12, s. 


§ 65-48. Definitions. 


As used in this Article, unless otherwise stated or unless the context or 
subject matter clearly indicates otherwise: 

(1) “Bank of belowground crypts” means any construction unit of 
belowground crypts acceptable to the Commission which a cemetery 
uses to initiate its belowground crypt program or to add to existing 
belowground crypt structures. 

(2) “Belowground crypts” consists of an interment space in preplaced 
chambers, either side by side or multiple depth, covered by earth and 
sod and are also known as lawn crypts, westminsters or turf top 
crypts. 

(3) “Cemetery” means any one or a combination of more than one of the 

following in a place used or to be used and dedicated or designated for 
cemetery purposes: 
a. A burial park, for earth interment. 
b. A mausoleum. 
c. A columbarium. 
“Cemetery broker” means a legal entity engaged in the business of 
arranging sales of cemetery products between legal entities and which 
sale does not involve a cemetery company, but does not mean funeral 
establishments or funeral directors operating under G.S. 90-210.25, 
when dealing between legal entities wherein one such entity shall be 
members of the family of a deceased person or other persons autho- 
rized by law to arrange for the burial and funeral of such deceased 
human being. The North Carolina Cemetery Act shall not apply to any 
cemetery broker selling less than five grave spaces per year. 

(5) “Cemetery company” means any legal entity that owns or controls 
cemetery lands or property and conducts the business of a cemetery, 
including all cemeteries owned and operated by governmental agen- 
cies, churches and fraternal organizations or their corporate agents 
for the duration of any sales and management contracts entered into 
with cemetery sales organizations or cemetery management organi- 
zations for cemetery purposes, or with any other legal entity other 
than direct employees of said governmental agency, church or frater- 
nal organization. 

(6) “Cemetery management organization” means any legal entity con- 
tracting as an independent contractor with a cemetery company to 
manage a cemetery but does not mean individual managers employed 
by and contracting directly with cemetery companies operating under 
this Article. 

(7) “Cemetery sales organization” means any legal entity contracting with 
a cemetery which is exempt or not exempt under this Article to 
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conduct sales of cemetery products, but does not mean individual 
salesmen or sales managers employed by and contracting directly 
with cemetery companies operating under this Article, nor does it 
mean funeral establishments or funeral directors operating under 
licenses authorized by G.S. 90-210.25 when dealing directly with a 
cemetery company and with members of the family of a deceased 
person or other persons authorized by law to arrange for the burial 
and funeral of such deceased human being. 

(8) “Columbarium” means a structure or building substantially exposed 
aboveground intended to be used for the interment of the cremated 
remains of a deceased person. 

(9) “Commission” means the North Carolina Cemetery Commission. 

(10) “Grave space” means a space of ground in a cemetery intended to be 
used for the interment in the ground of the remains of a deceased 
person. 

(11) “Human remains’ or “remains” means the bodies of deceased persons, 
and includes the bodies in any stage of decomposition, and cremated 
remains. 

(12) “Mausoleum” means a structure or building substantially exposed 
aboveground intended to be used for the entombment of remains of a 
deceased person. 

(13) “Mausoleum section” means any construction unit of a mausoleum 
acceptable to the Commission which a cemetery uses to initiate its 
mausoleum program or to add to its existing mausoleum structures. 

(14) “Person” means an individual, corporation, partnership, joint ven- 
ture, or association. 

(15) “Vault” means a crypt or underground receptacle which is used for 
interment in the ground and which is designed to encase and protect 
caskets or similar burial devices. For the purposes of this Article, a 
vault is a preneed item until delivery to the purchaser. (1948, c. 644, 
ceeerooy CoLOO09, se27 LOFT ec 149% she 975, 6) 168.8: 11977. 
G50 gsss OL) 


CASE NOTES 


Above-Ground Burial Facilities Did Not 
Change the Nature of Cemetery Property 
Use. — Where the zoning ordinance provided 
for the continuation of pre-existing noncon- 
forming uses of property, a cemetery construc- 
tion of above-ground burial facilities related to 
the process by which the nonconforming activ- 
ity was conducted and did not amount to a 
change in the nature and kind of use to which 
the property was devoted. Stegall v. Zoning Bd. 


of Adjustment, 87 N.C. App. 359, 361 S.E.2d 
BODLIST): 

Cemetery was not estopped from assert- 
ing that no special use permit was re- 
quired for the construction and installation of 
facilities for above-ground burial since such 
facilities were not an unlawful extension of its 
nonconforming use of its cemetery property. 
Stegall v. Zoning Bd. of Adjustment, 87 N.C. 
App. 359, 361 S.E.2d 309 (1987). 


§ 65-49. The North Carolina Cemetery Commission. 


There is hereby established in the Department of Commerce a North 
Carolina Cemetery Commission with the power and duty to adopt rules and 
regulations to be followed in the enforcement of this Article. (1975, c. 768, s. 1; 
HOSOVCA7S1,45.-7(); 1991 (Ree. Sess?, 1992), ¢.959; s. 19.) 


CASE NOTES 


Quasi-Judicial and Quasi-Legislative 
Duties. — The duties of the Commission are 


neither political nor executive. They are pre- 
dominantly quasi-judicial and quasi-legisla- 
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tive. James v. Hunt, 43 N.C. App. 109, 258 
S.E.2d 481 (1979), cert. denied, 299 N.C. 121, 
262 S.E.2d 6 (1980). 

Commission Must Act with Impartiality. 
— Since it is charged “with the power and duty 
to adopt rules and regulations to be followed in 
the enforcement” of the North Carolina Ceme- 
teries Act, including the licensing of cemeteries 
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impartiality. James v. Hunt, 43 N.C. App. 109, 
258 S.E.2d 481 (1979), cert. denied, 299 N.C. 
121, 262 S.E.2d 6 (1980). 

Members are required to exercise the 
judgment of experts in the field appointed by 
law and informed by experience. James v. 
Hunt, 43 N.C. App. 109, 258 S.E.2d 481 (1979), 
cert. denied, 299 N.C. 121, 262 S.E.2d 6 (1980). 


operating in this State, it must act with entire 


§ 65-50. Cemetery Commission; members, selection, quo- 
rum. 


(a) Membership. — The Cemetery Commission shall consist of nine mem- 
bers. The General Assembly shall appoint two members, one of whom shall be 
recommended by the President Pro Tempore of the Senate and one of whom 
shall be recommended by the Speaker of the House of Representatives. The 
Governor shall appoint seven members as follows: 

(1) Two members who own or manage cemeteries in North Carolina. 

(2) Three members who are selected from six nominees submitted by the 
North Carolina Cemetery Association. 

(3) Two public members who have no financial interest in, and are not 
involved in management of, any cemetery or funeral related business. 

(b) Terms. — Four members of the initial Commission shall be appointed for 
a term to expire June 30, 1977, and three members shall be appointed for a 
term to expire June 30, 1976. At the end of the respective terms of office of the 
initial members of the Commission, their successors shall be nominated in the 
Same manner, selected from the same categories and appointed for terms of 
four years and until their successors are appointed and qualified. Any 
appointment to fill a vacancy on the Commission created by the resignation, 
dismissal, death or disability of a member shall be for the balance of the 
unexpired term. 

(c) Removal. — The appointing authority shall have the power to remove 
any member of the Commission appointed by that authority from office for 
misfeasance, malfeasance and nonfeasance according to applicable provisions 
of law. 

(d) Quorum. — A majority of the Commission shall constitute a quorum for 
the transaction of business. 

(e) Chair. — At the first meeting of the Commission held after September 1, 
1975, the Commission shall elect one of its members as its chairman and 
another as its vice-chairman, both to serve through June 30 of the next 
following year. Thereafter, at its first meeting held on or after July 1 of each 
year, the Commission shall elect from its members a chairman and vice- 
chairman to serve through June 30 of the next following year. (1975, c. 768, s. 
1; 2001-486, s. 2.1.) 


CASE NOTES 


Administrative Procedure Act Not Ap- 
plicable to Removal. — This section gives the 
Governor the power to remove a member of the 
Cemetery Commission for cause “according to 
the provisions of G.S. 143B-13 of the Executive 
Organization Act of 1973.” There is no reference 
to the Administrative Procedure Act. Nor does 
G.S. 143B-13(d), which gives the Governor 
power to remove for cause any member of a 


commission, refer to the Administrative Proce- 
dure Act. Had the General Assembly intended 
for the Governor to be bound by the provisions 
of the Administrative Procedure Act, it could 
have referred to that act rather than the Exec- 
utive Organization Act. Absent a specific legis- 
lative enactment requiring removals by the 
Governor to be subject to the Administrative 
Procedure Act, the act is not applicable to 
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removals by the Governor. James v. Hunt, 43 
NC App +1L09,, 258 5.16.2d 431.(19793)) cert. 
denied, 299 N.C. 121, 262 S.E.2d 6 (1980). 


§ 65-51. Principal office. 


The principal office of the Commission shall be in the City of Raleigh, North 
Carolina. Notice of all regular and special meetings of the Commission shall be 
advertised 10 or more days in advance in at least three newspapers in North 
Carolina having inter-county circulation in the State. Each member of the 
Commission shall receive per diem and allowances in accordance with G.S. 
138-5. The administrator of the Commission, other employees required to 
attend and legal counsel to the Commission shall be entitled to actual expenses 
while attending regular or special meetings of the Commission held other than 
in Raleigh, North Carolina. All expenses of the Commission shall be paid from 
funds coming to the Commission pursuant to this Article. (1975, c. 768, s. 1.) 


§ 65-52. Regular and special meetings. 


The Cemetery Commission shall meet at least once in each quarter and may 
hold special meetings at any time and place within the State at the call of the 
chairman or upon the written request of at least four members. (1975, c. 768, 
Side) 


§ 65-53. Powers. 


In addition to other powers conferred by this Article, the Cemetery Commis- 
sion shall have the following powers and duties: 

(1) The administrator shall be appointed by the Governor upon recom- 
mendation of the Cemetery Commission. The compensation of the 
administrator and such other personnel as is necessary to operate the 
Commission is subject to the provisions of Chapter 126 of the General 
Statutes of North Carolina. The Commission is authorized and 
empowered to employ such staff, including legal counsel, as may be 
necessary. 

(2) To examine a cemetery company’s records when a person applies for a 
change of control of the company. 

(3) Investigate, upon its own initiative or upon a verified complaint in 
writing, the actions of any person engaged in the business or acting in 
the capacity of a licensee under this Article. The license of a licensee 
may be revoked or suspended for a period not exceeding two years, or 
until compliance with a lawful order imposed in the final order of 
suspension, or both, where the licensee in performing or attempting to 
perform any of the acts specified in this Article has been guilty of: 

a. Failing to pay the fees required herein; 

b. Failing to make any reports required by this Article; 

c. Failing to remit to the care and maintenance trust fund, merchan- 
dise trust fund, or preconstruction trust fund the required 
amounts; 

d. Making any substantial misrepresentation; 

e. Making any false statement of a character likely to influence or 
persuade; 

f. A continued and flagrant course of misrepresentation or making of 
false promises through cemetery agents or salesmen; 

g. Violating any provision of this Article or rule promulgated by the 
Commission; or 
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h. Any other conduct, whether of the same or a different character 
than specified in this section, which constitutes fraud or dishon- 
est dealing. 

(4) In all proceedings under this Article for the revocation or suspension of 
licenses, the provisions of Chapter 150B of the General Statutes shall 
be applicable. 

(5) At such time as the Commission finds it necessary it may bring an 
action in the name of the State in the court of the county in which the 
place of business is located against such person to enjoin such person 
from engaging in or continuing such violation or doing any act or acts 
in furtherance thereof. In any such action, an order or judgment may 
be entered awarding such temporary or permanent injunction as may 
be deemed proper; provided, that before any such action is brought the 
Commission shall give the cemetery at least 20 days’ notice in writing, 
stating the alleged violation and giving the cemetery an opportunity 
within the 20-day period to cure the violation. In addition to all other 
means provided by law for the enforcement of a temporary restraining 
order, temporary injunction, or permanent injunction, the court shall 
have the power and jurisdiction to impound and to appoint a receiver 
for the property and business of the defendant, including books, 
papers, documents, and records appertaining thereto or so much 
thereof as the court may deem reasonably necessary to prevent 
further violation of this Article through or by means of the use of said 
property and business. The Commission may institute proceedings 
against the cemetery or its officers, whereafter an examination, 
pursuant to this Article, a shortage in the care and maintenance trust 
fund, merchandise trust fund or mausoleum and belowground crypts 
preconstruction trust fund is discovered, to recover said shortage. 

(6) Whenever any special additional audit or examination of a licensee’s 
premises, facilities, books or records is necessary because of the 
failure of the licensee to comply with the requirements imposed in this 
Article or by the rules and regulations of the Commission, to charge a 
fee based on the cost of the special examination or audit, taking into 
consideration the salary of any employees involved in the special 
audit or examination and any expenses incurred. 

(7) Promulgate rules and regulations requiring licensees to file with the 
Commission plans and specifications for the minimum quality of any 
product sold. The sale of any product for which plans and specifica- 
tions required by the rules and regulations have not been filed or sale 
of any product of a lesser quality than the plans and specifications 
filed with the Commission is a violation of this Article. 

(8) When the Commission finds that failure by a licensee to maintain a 
cemetery properly has caused that cemetery to be a public nuisance or 
a health or safety hazard, the Commission may bring an action for 
injunctive relief, against the responsible licensee, in the superior 
court of the county in which the cemetery or any part thereof is 
located. (1943, c. 644, s. 17; 1971, c. 1149, s. 8; 1973, c. (32, Sa) LoCo 
c. 768, s. 1; 1977, c. 686, ss. 4-6; 1979, c. 888, ss. 1-3; 1981 (Reg. Sess., 
iotevan ue JRES TS nels elie, “fate cuter (o,tsy oy weenie AIS hte ejorer ce coy) 


§ 65-54. Annual budget of Commission; collection of 
funds. 


The Commission shall prepare an annual budget and shall collect the sums 
of money required for this budget from yearly fees and from any other sources 
provided in this Article. On or before July 1 of each year, each licensed 
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cemetery shall pay a license fee to be set by the Commission in an amount not 
to exceed six hundred dollars ($600.00). In addition, each licensed cemetery 
shall pay to the Commission an inspection fee for each grave space, niche, or 
mausoleum crypt when the certificate of interment right is issued and shall 
pay a fee for each vault, belowground crypt, memorial, or opening and closing 
of a grave space that is included in a preneed cemetery contract. The inspection 
fee for each grave space, niche, or mausoleum crypt is payable when the 
certificate of interment right is issued and may not exceed four dollars ($4.00). 
The fee for each of the listed items that are included in a preneed cemetery 
contract is payable when the contract is made and may not exceed ten dollars 
($10.00). (1975, c. 768, s. 1; 1977, c. 686, s. 7; 1987, c. 488, s. 1; 1991, c. 653, s. 
1 2004-202)\-s5) iit) 


Effect of Amendments. — Session Laws preceding memorial; substituted “certificate of 


2004-202, s. 1, effective August 17, 2004, sub- 
stituted “six hundred dollars ($600.00)” for 
“three hundred dollars ($300.00)” in the second 
sentence; in the third sentence, substituted 
“when the certificate of interment right is is- 
sued” for “sold” and deleted “niche” preceding 


interment right is issued and may not exceed 
four dollars ($4.00)” for “item is sold and may 
not exceed two dollars ($2.00)” in the fourth 
sentence; substituted “ten dollars ($10.00)” for 
“five dollars ($5.00)” in the last sentence; and 
made related punctuation changes. 


“belowground crypt” and “mausoleum crypt” 


§ 65-55. License; cemetery company. 


(a) No legal entity shall engage in the business of operating a cemetery 
company except as authorized by this Article and without first obtaining a 
license from the Commission. 

(b) Any legal entity wishing to establish a cemetery shall file a written 
application for authority with the Commission on forms provided by the 
Commission. 

(c) Upon receipt of the application and filing fee to be set by the Commission 
in an amount not to exceed one thousand six hundred dollars ($1,600), the 
Commission shall cause an investigation to be made to establish the following 
criteria for approval of the application: 

(1) The creation of a legal entity to conduct cemetery business, and its 
proposed financial structure. 

(2) A perpetual care trust fund agreement, with an initial deposit of not 
less than fifty thousand dollars ($50,000) and with a bank cashier’s 
check or certified check attached for the amount made payable to the 
trustee. The trust fund agreement must be executed by the applicant, 
accepted by the trustee, and conditional only upon approval of the 
application. 

(3) A plat of the land to be used for the cemetery, showing the location of 
the cemetery and the access roads to the cemetery. 

(4) Designation by the legal entity wishing to establish a cemetery of a 
general manager. The general manager must be a person of good 
moral character and have at least one year’s experience in cemeteries. 

(5) Development plans sufficient to ensure the community that the 
cemetery will provide adequate cemetery services and that the prop- 
erty is suitable for use as a cemetery. 

(d) The Commission, after receipt of the investigating report, shall grant or 
refuse to grant the authority to organize a cemetery based upon the criteria set 
forthiin 'G.S: 65-55(¢): 

(e) If the Commission intends to deny an application, it shall give written 
notice to the applicant of its intention to deny. The notice shall state a time and 
a place for a hearing before the Commission and a summary statement of the 
reasons for the proposed denial. The notice of intent shall be mailed by certified 
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mail to the applicant at the address stated in the application at least 15 days 
prior to the scheduled hearing date. The applicant shall pay the costs of this 
hearing as assessed by the Commission unless the applicant notifies the 
Commission by certified mail at least five days prior to the scheduled hearing 
date that a hearing is waived. Any appeals from the Commission’s decision 
shall be to the court having jurisdiction of the applicant or the Commission. 

(f) If the Commission intends to grant the authority, it shall give written 
notice that the authority to organize a cemetery has been granted and that a 
license to operate will be issued upon the completion of the following: 

(1) Establishment of the care and maintenance trust fund and receipt by 
the Commission of a certificate from the trust company, certifying 
receipt of the initial deposit required under this Article. 

(2) Full development, ready for burial, of not less than two acres including 
a completed paved road from a public roadway to said developed 
section, certified by inspection of the Commission or its representa- 
tive. 

(3) A description, by metes and bounds, of the acreage tract of such 
proposed cemetery, together with evidence, by title insurance policy or 
by certificate of an attorney-at-law, certifying that the applicant is the 
owner in fee simple of such tract of land, which must contain not less 
than 30 acres, and that the title to not less than 30 acres is free and 
clear of all encumbrances. In counties with a population of less than 
35,000 population according to the latest federal decennial census the 
tract need be only 15 acres. 

(4) A plat of the cemetery showing the number and location of all lots 
surveyed and permanently staked for sale. (1943, c. 644, s. 9; 1957, ¢. 
O29 NS.155 1967,C. 1009s) D519 (bc. (OG usa1ls Lo 1 COO on meee re 
Ceacous. 2. OI C200 5S 2 #2004202 5025: 


Effect of Amendments. — Session Laws dollars ($1,600)” for “of eight hundred dollars 
2004-202, s. 2, effective August 17, 2004, sub- ($800.00)” in the introductory paragraph of 
stituted “to be set by the Commission in an _ subsection (c). 
amount not to exceed one thousand six hundred 


§ 65-56. Existing companies; effect of Article. 


Existing cemetery companies at the time of the adoption of this Chapter 
shall continue in full force and effect and be granted a license but shall 
hereafter be operated in accordance with the provisions of Article 9 of this 
Chapters¢.9/5ec. (654s 1) 


§ 65-57. Licenses for sales organizations, management or- 
ganizations and brokers. 


(a) No legal entity shall engage in the business of a cemetery sales 
organization, a cemetery management organization or a cemetery broker 
except as authorized by this Article, and without first obtaining a license from 
the Commission. 

(b) Any legal entity wishing to establish and operate the business of a 
cemetery sales organization, a cemetery management organization or a 
cemetery broker shall file a written application for authority with the Com- 
mission on forms provided by the Commission which must contain such of the 
following documents and information as may be required by the Commission: 

(1) The appointment of a North Carolina resident to receive service of any 
lawful process in any noncriminal proceedings arising under this 
Chapter against the applicant, its principal owners, principal stock- 
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holders, directors and general manager or their personal representa- 
tives. 

(2) The states or other jurisdictions in which the applicant presently is 
conducting the business activity applied for or other similar busi- 
nesses and any adverse order, judgment or decree entered against the 
applicant in each jurisdiction or by any court. 

(3) The applicant’s name, address and the form, date and jurisdiction of 
the organization and the address of each of its offices within or 
without this State. 

(4) The name, address, principal occupation for the past five years of 
every director and officer of the applicant or person occupying a 
similar status or performing similar functions. 

(5) Copies of the articles of incorporation or articles of partnership or joint 
venture agreement or other instrument establishing the legal entity 
of the applicant. 

(c) The application shall be accompanied by an initial filing fee to be set by 
the Commission in an amount not to exceed one thousand dollars ($1,000) for 
cemetery sales organization and cemetery management organization and an 
initial filing fee to be set by the Commission in an amount not to exceed five 
hundred dollars ($500.00) for a cemetery broker. If ninety percent (90%) or 
more of the applicant is owned by an existing cemetery company operating 
under the North Carolina Cemetery Act, then the initial filing fee shall be one 
half of the sums set out herein. On or before July 1 of each year, each licensed 
cemetery sales organization, cemetery management organization, or cemetery 
broker shall pay a license renewal fee to be set by the Commission in an 
amount not to exceed six hundred dollars ($600.00) per year. 

(d) Upon receipt of the application and filing fee, the Commission shall 
cause an investigation to be made of the legal entity to conduct the business 
applied for and the qualification of said legal entity to do business in North 
Carolina. 

(e) The Commission, after receipt of the investigation report, shall grant or 
refuse to grant the authority to organize the organization applied for after it 
determines that the applicant possesses good character and general fitness or, 
in the case of a business association, employs and is directed by personnel of 
good character and general fitness. 

(f) If the Commission intends to deny an application, it shall give written 
notice to the applicant of its intention to deny. The notice shall state a time and 
a place for hearing before the Commission and a summary statement of the 
reasons for the proposed denial. The notice of intent shall be mailed by certified 
mail to the applicant at the address stated in the application at least 15 days 
prior to the scheduled hearing date. Any appeals from the Commission’s 
decision shall be to the court having jurisdiction of the applicant, or in the 
event of an out-of-state applicant, then to the court having jurisdiction of the 
Commission. 

(g) If the Commission intends to grant the authority, it shall give written 
notice that the authority to organize the business applied for has been granted 
and that a license to operate will be issued upon presentment to the Commis- 
sion of a statement of employment between the applicant and the cemetery or 
cemeteries to be serviced thereby. 

(h) Any person or any cemetery sales organization or any cemetery man- 
agement organization or any cemetery broker violating the provisions of this 
section is guilty of a Class 1 misdemeanor, and shall be subject to revocation of 
the license to operate. (1975, c. 768, s. 1; 1977, c. 686, ss. 9, 10; 1993, c. 539, s. 
noo: 1094) Ex: Sess., c: 24.'s) 14(c); 2004-202) s. 3.) 
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Effect of Amendments. — Session Laws 
2004-202, s. 3, effective August 17, 2004, in 
subsection (c), in the first sentence, substituted 
“to be set by the Commission in an amount not 
to exceed one thousand dollars ($1,000.00)” for 
“of four hundred dollars ($400.00)” and “to be 
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exceed five hundred dollars ($500.00)” for “of 
two hundred dollars ($200.00),” and substituted 
“to be set by the Commission in an amount not 
to exceed six hundred dollars ($600.00)” for “of 
one hundred dollars ($100.00)” in the last sen- 
tence. 


set by the Commission in an amount not to 


§ 65-58. Licenses for persons selling preneed grave space. 


(a) No person shall offer to sell preneed grave spaces, mausoleum crypts, 
niches, memorials, vaults or any other preneed cemetery merchandise or 
services under any plan authorized for any cemetery, cemetery sales group, or 
cemetery management group, before obtaining a license from the Commission. 

(b) Persons wishing to obtain a license shall file a written application with 
the Commission on forms provided by the Commission. The Commission may 
require such information and documents as it deems necessary to protect the 
public interest. 

(c) The application shall be accompanied by a filing fee to be set by the 
Commission in an amount not to exceed one hundred dollars ($100.00) to cover 
the expenses of processing and investigation. After processing and investiga- 
tion, the Commission shall grant, or refuse to grant, the license applied for. The 
license fee for a two-year term shall be set by the Commission but shall not 
exceed one hundred dollars ($100.00). 

(d) If the Commission refuses to grant the license applied for, it shall give 
written notice to the applicant. The notice shall state a time and a place for 
hearing before the Commission, and a summary statement of the reasons for 
the refusal to grant the license. The notice shall be mailed by registered mail 
or certified mail to the applicant at the address stated in the application at 
least 30 days prior to the scheduled hearing date. 

(e) If the Commission intends to grant the license, it shall give written 
notice that the license will be issued upon presentment to the Commission of 
a duly executed statement of employment between the applicant and the 
cemetery or cemeteries to be serviced thereby. 

(f) The provisions of Article 4 of Chapter 150B of the General Statutes of 
North Carolina relating to “Judicial Review” shall apply to appeals or petitions 
for judicial review by any person or persons aggrieved by an order or decision 
of the Commission. 

(g) Repealed by Session Laws 1977, c. 686, s. 12. (1943, c. 644, s. 15; 1967, 
C. LO09) sa lAa 19 7osre4 1/68, sisla lO Gece. 686.sssa ld wl 2alOe8 case pcm 
2004-202, s. 4.) 


($15.00)” in the first sentence, substituted “li- 
cense fee for a two-year term” for “annual 
license fee” and “one hundred dollars ($100.00)” 
for “ten dollars ($10.00)” in the last sentence, 
and made a minor stylistic change. 


Effect of Amendments. — Session Laws 
2004-202, s. 4, effective August 17, 2004, in 
subsection (c), substituted “to be set by the 
Commission in an amount not to exceed one 
hundred dollars ($100.00)” for “of fifteen dollars 


§ 65-59. Application for a change of control; filing fee. 


A person who proposes to acquire control of an existing cemetery company, 
whether by purchasing the capital stock of the company, purchasing an 
owner's interest in the company, or otherwise acting to effectively change the 
control of the company, shall first make application on a form supplied by the 
Commission for a certificate of approval of the proposed change of control. The 
application shall contain the name and address of each proposed new owner. 
The Commission shall issue a certificate of approval only after it determines 
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that the proposed new owners are qualified by character, experience, and 
financial responsibility to control and operate the cemetery company in a legal 
and proper manner, and that the interest of the public generally will not be 
jeopardized by the proposed change in control. An application for approval of a 
change of control must be completed and accompanied by a filing fee to be set 
by the Commission in an amount not to exceed one thousand six hundred 
dollars ($1,600). (1975, c. 768, s. 1; 1987, c. 488, s. 4; 1991, c. 653, s. 4; 2004-202, 
S71) 


Effect of Amendments. — Session Laws amount not to exceed one thousand six hundred 
2004-202, s. 5, effective August 17, 2004, sub- dollars ($1,600)” for “of two hundred dollars 
stituted “to be set by the Commission in an  ($200.00)” in the last sentence. 


§ 65-60. Records. 


A record shall be kept of every burial in the cemetery of a cemetery company, 
showing the date of burial, name of the person buried, together with lot, plot, 
and space in which such burial was made therein. All sales, trust funds, 
accounting records, and all other records of the licensee shall be available at 
the licensee’s principal place of business in this State and shall be readily 
available at all reasonable times for examination by an authorized represen- 
tative of the Commission. (1975, c. 768, s. 1.) 


CASE NOTES 


Cited in Stegall v. Zoning Bd. of Adjustment, 
87 N.C. App. 359, 361 S.E.2d 309 (1987). 


§ 65-60.1. Trustees; qualifications; examination of records; 
enforcement. 


(a) The term “corporate trustee” as used in this Article shall mean either a 
bank or trust company authorized to do business in North Carolina under the 
supervision of the Commissioner of Banks or any other corporate entity; 
provided that any corporate entity other than a bank or trust company which 
acts as trustee under this Article shall first be approved by the Cemetery 
Commission and shall be subject to supervision by the Cemetery Commission 
as provided herein. 

(b) Any corporate entity, other than a bank or trust company, which desires 
to act as trustee for cemetery funds under this Article shall make application 
to the Commission for approval. The Commission shall approve the trustee 
when it has become satisfied that: 

(1) The applicant employs and is directed by persons who are qualified by 
character, experience, and financial responsibility to care for and 
invest the funds of others. 

(2) The applicant will perform its duties in a proper and legal manner and 
the trust funds and interest of the public generally will not be 
jeopardized. 

(3) The applicant will act as trustee for cemetery funds which will exceed 
five hundred thousand dollars ($500,000) in the aggregate. 

(4) The applicant is authorized to do business in North Carolina and has 
adequate facilities to perform its duties as trustee. 

(c) Any trustee under this Article, other than a bank or trust company under 
the supervision of the Commissioner of Banks, shall maintain records relative 
to cemetery trust funds as the Commission may by regulation prescribe. The 
records shall be available at the trustee’s place of business in North Carolina 
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and shall be available at all reasonable times for examination by a represen- 
tative of the Commission. The records shall be audited annually, within 90 
days from the end of the trust fund’s fiscal year, by an independent certified 
public accountant, and a copy of the audit report shall be promptly forwarded 
to the Commission. 

(d) Whenever it appears that an officer, director, or employee of a trustee, 
other than a bank or trust company, is dishonest, incompetent, or reckless in 
the management of a cemetery trust fund, the Commission may bring an 
action in the courts to remove the trustee and to impound the property and 
business of the trustee as may be reasonably necessary to protect the trust 
funds. 

(e) Any trustee shall invest and reinvest cemetery trust funds in the same 
manner as provided by law for the investment of trust funds by the clerk of the 
superior court; provided, however, that cemetery trust funds held in a fund 
designated as Trust Fund “A” pursuant to G.S. 65-64(e) may be invested and 
reinvested in accordance with G.S. 36A-2. (1977, c. 686, s. 15; 1979, c. 888, s. 
91999 "6. 509) 's. 135°3))) 


§ 65-61. Required trust fund for care and maintenance; 
remedy of Commission for noncompliance. 


No cemetery company shall be permitted to establish, or operate if already 
established, a cemetery unless provision is made for the future care and 
maintenance of such cemetery by establishing a trust fund and designating a 
corporate trustee to administer said fund in accordance with a written trust 
agreement. If any cemetery company refuses or otherwise fails to provide or 
maintain an adequate care and maintenance trust fund in accordance with the 
provisions of this Article, the Commission, after reasonable notice, shall 
proceed to enforce compliance under the powers vested in it under this Article; 
provided any nonprofit cemetery corporation, incorporated and engaged in the 
cemetery business continuously since and prior to 1915 and whose current 
trust assets exceed seven hundred fifty thousand dollars ($750,000) shall not 
be required to designate a corporate trustee. The trust fund agreement shall 
contain and include the following: name, location, and address of both the 
licensee and the trustee showing the date of agreement together with the 
amounts required deposited as stated in this Article. No person shall withdraw 
or transfer any portion of the corpus of the care and maintenance trust fund 
without first obtaining written consent from the Commission. (1948, c. 644, s. 
Dy 1957 e529 4513: 1 967 Mess O09 NSO; AD TS Ncw 168s le LO Mipicn Ocoee mas 


§ 65-62. Individual contracts for care and maintenance. 


At the time of making a sale or receiving the initial deposit hereunder, the 
cemetery company shall deliver to the person to whom such sale is made, or 
who makes such deposit, an instrument in writing which shall specifically 
state that the net income of the care and maintenance trust fund shall be used 
solely for the care and maintenance of the cemetery, for reasonable costs of 
administering such care and maintenance and for reasonable costs of admin- 
istering the trust fund. (1975, c. 768, s. 1.) 


§ 65-63. Requirements for perpetual care fund. 


A cemetery company may not cause or permit advertising of a perpetual care 
fund in connection with the sale or offer for sale of its property unless the 
amount deposited in the fund is at least one hundred dollars ($100.00) or ten 
percent (10%) of the retail sale price, whichever is greater, per grave space, 
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niche, or mausoleum crypt sold. Nothing may prohibit an individual cemetery 
from requiring a perpetual care deposit for grave memorial markers to be 
deposited in the perpetual care fund so long as the same assessment is 
uniformly applied to all grave memorial markers installed in the cemetery. 
(11945 fren644 84551957 6.529;'s.1; 1967; c, 1009, s. 3; 1971, c 1149)-s. 8: 1975, 
@ ee pale 97 951e 1838 su4 9 1987,'69 4885 8.75551991 eo: 653.08. 59 2004-202 6. 
6. 


Effect of Amendments. — Session Laws _ percent (10%) of the retail sale price, whichever 
2004-202, s. 6, effective August 17, 2004, sub- is greater” for “forty dollars ($40.00)” in the first 
stituted “one hundred dollars ($100.00) or ten sentence. 


§ 65-64. Deposits to perpetual care fund. 


(a) Deposits to the care and maintenance trust fund must be made by the 
cemetery company holding title to the subject cemetery lands on or before the 
last day of the calendar month following the calendar month in which final 
payment is received as provided herein; however the entire amount required to 
be deposited into the fund shall be paid within four years from the date of any 
contract requiring such payment regardless of whether all amounts have been 
received by the cemetery company. If the cemetery company fails to make 
timely deposit, the Commission may levy and collect a late filing fee of one 
dollar ($1.00) per day for each day the deposit is delinquent on each grave 
space, niche or mausoleum crypt sold. The care and maintenance trust fund 
shall be invested and reinvested by the trustee in the same manner as provided 
by law for the investment of other trust funds by the clerk of the superior court 
except that such investments may be made through means of a common trust 
fund as described in G.S. 36A-90; provided, further, that cemetery trust funds 
held in a fund designated as Trust Fund “A” pursuant to G.S. 65-64(e) may be 
invested and reinvested in accordance with G.S. 36A-2. The fees and other 
expenses of the trust fund shall be paid by the trustee from the net income 
thereof and may not be paid from the corpus. To the extent that the said net 
income is not sufficient to pay such fees and other expenses, the same shall be 
paid by the cemetery company. 

(b) When a municipal, church-owned or fraternal cemetery converts to a 
private cemetery as defined in G.S. 65-48, then said cemetery shall establish 
and maintain a care and maintenance trust fund pursuant to this section; 
provided, however, the initial deposit for establishment of this trust fund shall 
be an amount equal to fifty dollars ($50.00) per space for all spaces either 
previously sold or contracted for sale in said cemetery at the time of conversion 
or fifty thousand dollars ($50,000), whichever sum is greater. 

(c) Repealed by 1991 (Regular Session, 1992), c. 1007, s. 35. 

(d) In each sales contract, reservation or agreement wherein burial rights 
are priced separately, the purchase price of said burial rights shall be the only 
item subject to care and maintenance trust fund deposits; but if the burial 
rights are not priced separately therein, the full amount of the contract, 
reservations or agreement shall be subject to care and maintenance trust fund 
deposits as provided herein, unless the purchase price of said burial rights can 
be determined from the accounting records of the cemetery company. 

(e) When the amount deposited in the perpetual care fund required by this 
Article of any cemetery company shall amount to one hundred fifty thousand 
dollars ($150,000), anything in this Article to the contrary notwithstanding, 
the cemetery company may make all deposits thereafter either into the 
original perpetual care trust fund or into a separate fund established as an 
irrevocable trust, designated as Perpetual Care Trust Fund “A,” and invested 
by the trustee, in accordance with G.S. 36A-2, as directed by the cemetery 
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company. Funds in a trust fund designated as Trust Fund “A” may not be 
invested in another cemetery company. 

(f) For special endowments for a specific lot, grave, or a family mausoleum, 
memorial, marker, or monument, the cemetery may set aside the full amounts 
received for this individual special care in a separate trust or by a deposit toa 
savings account in a bank or savings and loan association located within and 
authorized to do business in the State; provided, however, if the licensee does 
not set up a separate trust or savings account for the special endowment the 
full amount thereof shall be deposited in Perpetual Care Trust Fund “A.” (1948, 
e.644) s; 109509529) 5347 967i c. L009 SA03 19 Flac Sioa Ne 
768, s. 1; 1977, c. 686, s. 14; 1979;'c. 888) ss 5/6; 1987; c488i ss) 376; booms 
c. 653, s. 6; 1991 (Ree. Sess.,. 1992) c: 1007,-s: 35; 1995;.¢..509, s  135ss(oeie 
2004-202, ss. 7, 8.) 


Effect of Amendments. — Session Laws subsection (b), substituted “fifty dollars 
2004-202, ss. 7, 8, effective August 17, 2004,  ($50.00)” for “ten dollars ($10.00)” and “fifty 
substituted “a late filing fee” for “a penalty” in thousand dollars ($50,000)” for “twenty five 
the second sentence of subsection (a); and in thousand dollars ($25,000).” 


§ 65-65. Trust fund; financial reports. 


Within 60 days after the end of the calendar or fiscal year of the cemetery 
company, the trustee shall furnish adequate financial reports with respect to 
the care fund on forms provided by the Commission. However, the Commission 
may require the trustee to make such additional financial reports as it may 
deem advisable. (1975, c. 768, s. 1.) 


§ 65-66. Receipts from sale of personal property or ser- 
vices; trust account; penalties. 


(a) It shall be deemed contrary to public policy if any person or legal entity 
receives, holds, controls or manages funds or proceeds received from the sale 
of, or from a contract to sell, personal property or services which may be used 
in a cemetery in connection with the burial of or the commemoration of the 
memory of a deceased human being, where payments for the same are made 
either outright or on an installment basis prior to the demise of the person or 
persons so purchasing them or for whom they are so purchased, unless such 
person or legal entity holds, controls or manages said funds, subject to the 
limitations and regulations prescribed in this section. This section shall apply 
to all cemetery companies or other legal entities that offer for sale or sell 
personal property or services which may be used in a cemetery in connection 
with the burial of, or the commemoration of the memory of, a deceased human 
being, but shall exclude persons holding a license under Article 13D of Chapter 
90 of the General Statutes. 

(b) Any cemetery company or other entity entering into a contract for the 
sale of personal property or services, to be used in a cemetery in connection 
with disposing of, or commemorating the memory of a deceased human being 
wherein the use of the personal property or the furnishing of services is not 
immediately requested or required, shall comply with the following require- 
ments and conditions: 

(1) The cemetery company or other entity shall deposit an amount equal 
to sixty percent (60%) of all proceeds received on such contracts into a 
trust account, either in the form of an account governed by a trust 
agreement and handled by a corporate trustee or in the form of a 
passbook savings account, certificates of deposit for time certificates, 
and/or money-market certificates with a licensed and insured bank or 
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Savings institution located in the State of North Carolina until the 
amount deposited equals sixty percent (60%) of the actual sale price of 
the property or services sold. Such accounts and/or deposits shall be in 
the name of the cemetery company or other entity in a form which will 
permit withdrawals only with the participation and consent of the 
Cemetery Commission as required by subdivision (4) of this subsec- 
tion. 


(2) All funds received on account of a contract for the sale of such personal 


property or services, whether the funds be received directly from the 
purchaser or from the sale or assignment of notes entered into by the 
purchase or otherwise, shall be deposited into the trust account as 
required by subdivision (1) of this section. 


(3) All deposits required herein shall be made into the trust account so 


established on or before the last day of the month following receipt of 
the funds by the cemetery company or other entity. 


(4) Withdrawals from a trust account may be made by the depositor, but 


only with the written approval of the Commission or officer or 
employee of the Commission authorized to act for the Commission. 
Withdrawals may be made only upon delivery of the merchandise or 
services for which the funds were deposited, cancellation of a contract, 
the presence of excess funds in the trust account, or under other 
circumstances deemed appropriate by the Commission. The Commis- 
sion shall promulgate rules and regulations governing withdrawals 
from trust accounts, including time and frequency of withdrawals, 
notice to the Commission prior to withdrawals, the number and 
identity of persons other than the owner who are authorized by the 
owner to make withdrawals, the officers and employees of the Com- 
mission authorized to approve withdrawals, and any other matters 
necessary to implement the provisions of this subdivision. Withdraw- 
als will not be allowed if the amount remaining in the trust account 
would fall below sixty percent (60%) of all proceeds received on 
account of contracts for the sale of such personal property or services. 


(5) If for any reason a cemetery company or other entity who has entered 


into a contract for the sale of personal property or services cannot or 
does not provide the personal property or perform the services called 
for by the contract after request in writing to do so, the purchaser or 
his heirs or assigns or duly authorized representative shall be entitled 
to receive the entire amount paid on the contract and any income if 
any, earned thereon by the trust account. 


(6) Every year after September 1, 1975, the cemetery company, the 


trustee or other entity shall within 75 days after the end of the 
calendar year, file a financial report of the trust funds with the 
Commission, setting forth the principal thereof, the investments and 
payments made, the income earned and disbursed; provided, however, 
that the Commission may require the cemetery, trustee, or other 
entity to make such additional financial reports as it may deem 
advisable. 


(c) Whenever a contract for the sale of personal property and/or services 
allocates payments to apply to one item at a time under a specific schedule, the 
contract shall be considered divisible. Title to each item of personal property or 
the right to each item of services shall pass to the purchaser upon full payment 
for that item regardless of the remaining balance on other items under the 
same contract. 

(d) Any contract for the sale of personal property and/or services shall state 
separate costs for each item of personal property, for each act of installation 
required by the contract, and for each other item of services included in the 
contract. 


493 


§65-67 CH. 65. CEMETERIES §65-67 


(e) All contracts for the sale of personal property and/or services must be 
printed in type size as required by the Truth in Lending Act, 15 U.S.C. § 1601 
et seq., and regulations adopted pursuant to that act. 

(f) In the event of prepayment, interest charged shall be no more than the 
interest earned on the unpaid balance computed on a percent per month basis 
for each month or part of a month up to the date of final payment. Any excess 
interest which has been paid by the purchaser must be refunded to him, his 
assigns, or his representative within 30 days after the final payment. No 
penalty or additional charge for prepayment may be required. 

(g) In lieu of the deposits required under subsection (b) of this section, the 
cemetery company or other entity may post with the Commission a good and 
sufficient performance bond by surety company licensed to do business in 
North Carolina and in an amount sufficient to cover all payments made 
directly or indirectly by or on account of purchasers who have not received the 
purchased property and services. Money received from the sale or assignment 
of notes entered into by the purchasers, or otherwise, shall be treated as 
payments made by the purchasers. 

(h) The Commission shall have the power and is required from time to time 
as it may deem necessary to examine the business of any cemetery company or 
other entity writing contracts for the sale of the property or services as herein 
contemplated. The written report of such examination shall be filed in the 
office of the Commission. Any person or entity being examined shall produce 
the records of the company needed for such examination. 

(i) Any provision of any contract for the sale of the personal property or the 
performance of services herein contemplated under which the purchaser or 
beneficiary waives any of the provisions of this section shall be void. 

(j) Repealed by Session Laws 1991, c. 653, s. 7. 

(k) Nothing in this section shall apply to persons or legal entities holding 
licenses under Article 13D of Chapter 90 of the General Statutes when 
engaging in activities for which a license is required under that Article. 

(1) If any report is not received within the time stipulated by the Commis- 
sion or herein, the Commission may levy and collect a late filing fee of 
twenty-five dollars ($25.00) per month for each month of delinquency. 

(m) Within 30 days following the execution of a contract for the sale of 
personal property or performance of services, a purchaser may cancel his 
contract by giving written notice to the seller. The seller may cancel the 
contract, upon default by purchaser, by giving written notice to the purchaser. 
Within 30 days of notice of cancellation, the cemetery company or other entity 
shall refund to purchaser the principal amount on deposit in the trust account 
for his benefit on any undelivered merchandise or services. This amount (no 
other obligations owed the purchaser by the seller) shall constitute the 
purchaser’s entire entitlements under the contract. The seller may not 
terminate the contract without complying with this subsection. (1975, c. 768, 
s, 1, 1979" cr 888, Ss. (5 1987" c 488s 7 1990N ce) Gos, set 199b ec eee 
135.1Q), (k); 2004-202, s. 9.) 


Editor’s Note. — Former G.S. 65-36.1 ment, in light of the 1985 recodification. 
through 65-36.8 were recodified as G.S. 90- Effect of Amendments. — Session Laws 
210.30 [Repealed] through 90-210.37, effective 2004-202, s. 9, effective August 17, 2004, in 
October 1, 1985, by Session Laws 1985, c.12,s. subsection (/) substituted “a late filing fee” for 
1. References to these sections in the text above “a penalty” and “month for each month” for “day 
were changed to reflect their current place- for each day.” 


§ 65-67. Applications for license. 


Applications for renewal license must be submitted on or before July 1 each 
and every year in the case of an existing cemetery company. Before any sale of 
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cemetery property in the case of a new cemetery company or a change of 
ownership or control as indicated in G.S. 65-59, an application for license must 
be submitted and license issued. (1975, c. 768, s. 1.) 


§ 65-68. License not assignable or transferable. 


No license issued under G.S. 65-67 shall be transferable or assignable and no 
licensee shall develop or operate any cemetery authorized by this Article under 
any name or at any location other than that contained in the application for 
such license. (1975, c. 768, s. 1.) 


§ 65-69. Minimum acreage; sale or disposition of cemetery 
lands. 


(a) Each licensee shall set aside a minimum of 30 acres of land for use by 
said licensee as a cemetery, and shall not sell, mortgage, lease or encumber the 
same. 

(b) The fee simple title, or lesser estate, in any lands owned by licensee and 
dedicated for use by it as a cemetery, which are contiguous, adjoining, or 
adjacent to the minimum of 30 acres described in subsection (a), may be sold, 
conveyed, or disposed of, or any part thereof, by the licensee, for use by the new 
owner for other purposes than as a cemetery; provided that no bodies have 
been previously interred therein; and provided further, that any and all titles, 
interests, or burial rights which may have been sold or contracted to be sold in 
such lands which are the subject of such sale shall be conveyed to and revested 
in the licensee prior to consummation of any such sale, conveyance or 
disposition. 

(c) Any licensee may convey and transfer to a municipality or county its real 
and personal property together with moneys deposited with the trustee: 
provided said municipality or county will accept responsibility for maintenance 
thereof and prior written approval of the Commission is first obtained. 

(d) The provisions of subsections (a) and (b) relating to a requirement for 
minimum acreage shall not apply to those cemeteries licensed by the Commis- 
sion on or before July 1, 1967, which own or control a total of less than 30 acres 
of land; provided that such cemeteries shall not dispose of any of such lands. A 
nongovernment lien or other interest in land acquired in violation of this 
Ppuguma Voldatboaro, Cc. (06; 8, 1; 1991, -c; 653, s.,8.) 


§ 65-70. Construction of mausoleums and belowground 
crypts; trust fund for receipts from sale of 
preconstruction crypts; compliance require- 
ments. 


(a) A cemetery company shall be required to start construction of that 
section of a mausoleum or bank of belowground crypts in which sales, contracts 
for sale, reservations for sales or agreements for sales are being made, within 
48 months after the date of the first such sale. The construction of such 
mausoleum section or bank of belowground crypts shall be completed within 
five years after the date of the first sale made; provided, however, extensions 
for completion, not to exceed one year, may be granted by the Commission for 
good reasons shown. 

(b) A cemetery company which plans to offer for sale space in a section of a 
mausoleum or bank of underground crypts prior to its construction shall 
establish a preconstruction trust account. The trust account shall be admin- 
istered and operated in the same manner as the merchandise trust account 
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provided for in G.S. 65-66 and shall be exclusive of the merchandise trust 
account or such other trust accounts or funds that may be required by law. The 
personal representative of any purchaser of such space who dies before 
completion of construction shall be entitled to a refund of all moneys paid for 
such space including any income earned thereon. 

(c) Before a sale, contract for sale, reservation for sale or agreement for sale 
in the first mausoleum section or bank of underground crypts in each cemetery 
may be made the funds (one hundred twenty percent (120%) of construction 
cost) to be deposited to the preconstruction trust account shall be computed as 
to said section or bank of crypts and such trust account payments must be 
made on or before the last day of the calendar month following receipt by the 
cemetery company or its agent of each payment. The trust account portion of 
each such payment shall be computed by dividing the cost of the project plus 
twenty percent (20%) of said cost, as computed by a licensed contractor, 
engineer or architect by the number of crypts in the section or bank of crypts 
to ascertain the cost per unit. The unit cost shall be divided by the contract 
sales price of each unit to obtain a percentage which shall be multiphed by the 
amount of each payment. The formula shall be computed as follows: 

Cost plus twenty percent (20%) divided by number of crypts = cost per unit 

Cost per unit divided by contract sales price = percentage 

Percentage x payment received = deposit required to preconstruction trust 
account. 

(d) The cemetery company shall be entitled to withdraw the funds from said 
preconstruction trust account only after the Commission has become satisfied 
that construction has been completed; provided, however, that during con- 
struction of the mausoleum or bank of belowground crypts the Commission 
may, in its discretion, authorize a specific percentage of the funds to be 
withdrawn when it appears that at least an equivalent percentage of construc- 
tion has been completed. 

(e) If a mausoleum section or bank of underground crypts is not completed 
within the time limits set out in this section the corporate trustee, if any, shall 
contract for and cause said project to be completed and paid therefor from the 
trust account funds deposited to the project’s account paying any balance, less 
cost and expenses, to the cemetery company. In the event there is no corporate 
trustee, the Commission shall appoint a committee to serve as trustees to 
contract for and cause said project to be completed and paid therefor from the 
trust account funds deposited to the project’s account paying any balance, less 
cost and expenses, to the cemetery company. 

(f) In lieu of the payments outlined hereunder to the preconstruction trust 
account the cemetery company may deliver to the Commission a good and 
sufficient completion or performance bond in an amount and by surety 
companies acceptable to the Commission. (1975, c. 768, s. 1; 1977, c. 686, ss. 16, 
INVES ATS WISE 6. Metoisl, Sa tou) 


§ 65-71. Penalties. 


(a) Except as provided in this subsection, a person violating any provisions 
of this Article, of any order or rule promulgated under this Article, or of any 
license issued by the Commission is guilty of a Class 1 misdemeanor. Each 
failure to deposit funds in a trust fund in accordance with this Article is a 
separate offense. A person who has failed to deposit funds in a trust fund in 
accordance with this Article and whose delinquent deposits equal or exceed 
twenty thousand dollars ($20,000) is guilty of a Class I felony. 

(b) The officers and directors or persons occupying similar status or per- 
forming similar functions of any cemetery company, cemetery sales organiza- 
tion, cemetery management organization or cemetery broker, as defined in this 
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Chapter, failing to make required contributions to the care and maintenance 
trust fund and any other trust fund or escrow account shall be liable for any 
offense based on the failure and upon conviction for the offense shall be 
punished in the manner prescribed by law. (1943, c. 644, s. 14; 1967, c. 1009, 
Bald; dO15c. (68, 8. 1;-1991, 6,653; s,.9;,1993, c. 539, ss. 501, 1281: 1994, Ex. 
Sess., c. 24, s. 14(c).) 


§ 65-72. Burial without regard to race or color. 


(a) It shall be the public policy of the State that all cemetery companies or 
other legal entities conducting or maintaining public or private cemeteries 
shall sell to all applicants and bury all deceased human beings on equal terms 
without regard to race or color. Anything contrary hereto is void and of no legal 
effect. Bylaws, rules and regulations, contracts, deeds, etc., may permit 
designation of parts of cemeteries or burial grounds for the specific use of 
persons whose religious code required isolation. Any program offering free 
burial rights to veterans or any other person or group of persons shall not be 
conditioned by any requirement to purchase additional burial rights or 
merchandise. 

(b) Any cemetery company or other legal entity violating the provisions of 
this section shall be guilty of a Class 1 misdemeanor, and each violation of this 
section shall constitute a separate offense. (1975, c. 768, s. 1; 1993, c. 539, s. 
5902; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 65-73. Validation of certain deeds for cemetery lots exe- 
cuted by suspended corporations. 


Any deed for a cemetery lot or lots which was executed prior to January 1, 
1979, and which would have been valid if the charter of the grantor corporation 
had not been suspended at the time the deed was executed, is hereby validated. 
ee 2. Ss. 1.) 


ARTICLE 10. 


Access to and Maintenance of Private Graves and Abandoned 
Public Cemeteries. 


§ 65-74. Entering public or private property to maintain 
or visit a private grave or an abandoned public 
cemetery with consent. 


Any of the following persons, with the consent of the public or private 
landowner, may enter the property of another to discover, restore, maintain, or 
visit a private grave or abandoned public cemetery: 

(1) A descendant of the person whose remains are reasonably believed to 
be interred in the grave; 

(2) A descendant’s designee; or 

(3) Any other person who has a special personal interest in the grave or 
abandoned public cemetery. (1987, c. 686, s. 1; 1991, c. 36, s. 1.) 


§ 65-75. Entering public or private property to maintain 
or visit a private grave or an abandoned public 
cemetery without consent. 


(a) If the consent of the landowner cannot be obtained, any person listed in 
G.S. 65-74(1), (2), or (3) may commence a special proceeding by petitioning the 
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clerk of superior court of the county in which the petitioner has reasonable 
grounds to believe the deceased is buried, or in the case of an abandoned public 
cemetery, in the county in which the abandoned public cemetery is located, for 
an order allowing the petitioner to enter the property to discover, restore, 
maintain, or visit the grave or abandoned public cemetery. The petition shall 
be verified. The special proceeding shall be in accordance with the provisions 
of Articles 27A and 33 of Chapter 1 of the General Statutes. The clerk shall 
issue an order allowing the petitioner to enter the property if the clerk finds all 
of the following: 

(1) There are reasonable grounds to believe that the grave or abandoned 
public cemetery is located on the property or that it is reasonably 
necessary to enter or cross the landowner’s property to reach the 
grave or abandoned public cemetery. 

(2) The petitioner, or his designee, is a descendant of the deceased, or that 
the petitioner has a special interest in the grave or abandoned public 
cemetery. 

(3) The entry on the property would not unreasonably interfere with the 
enjoyment of the property by the landowner. 

(b) The clerk’s order may: 

(1) Specify the dates and the daylight hours that the petitioner may enter 
and remain on the property; 

(2) Grant to the petitioner the right to enter the landowner’s property 
periodically, as specified in the order, after the time needed for initial 
restoration of the grave or abandoned public cemetery; or 

(3) Specify a reasonable route from which the petitioner may not deviate 
in all entries and exits from the property. (1987, c. 686, s. 1; 1991, c. 
aye, TR IGE Me tye 1B) 


§ 65-76: Reserved for future codification purposes. 


ARTICLE 11. 
Minimum Burial Depth. 


§ 65-77. Minimum burial depth. 


When final disposition of a human body entails interment, the top of the 
uppermost part of the burial vault or other encasement shall be a minimum of 
18 inches below the ground surface. This section does not apply to: 

(1) Burials where no part of the burial vault or other encasement 
containing the body is touching the ground. 

(2) Burials where the land is located in a family owned cemetery that was 
established by deed recorded prior to January 1, 1989, and the 
individual to be buried is to be buried in a surface burial vault in a 
manner similar to that of the individual’s deceased spouse who was 
buried prior to January 1, 1981. (1995, c. 123, s. 16; 1999-425, s. 4; 
2003-420, s. 8(b).) 


Editor’s Note. — This section is former G.S. section has been added to this section as recod- 
90-210.25A as recodified by Session Laws 2003- ified. 
420, s. 8(b). The historical citation of the former 


S$ 65-78 through 65-82: Reserved for future codification purposes. 
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Chapter 66. 


Commerce and Business. 


Article 1. 


Regulation and Inspection. 


. County commissioners to appoint inspec- 

tors. 

. [Repealed.] 

. Bond of inspector; fees. 

. Falsely acting as inspector. 

. Penalty for sale without inspection. 

. Penalty on master receiving without in- 

spection. 

. Who to pay inspectors’ fees; penalty for 

extortion. 

. [Repealed.] 

-9. Gas and electric light bills to show read- 

ing of meter. 

66-10. Failure of dealers of scrap, salvage, or 
surplus to keep record of pur- 
chases of certain items misde- 
meanor. 

66-11. Dealing in regulated metals property; 
violations of section Class 1 mis- 
demeanor. 

66-11.1. Transportation of copper. 


Article 2. 
Manufacture and Sale of Matches. 


66-12. Requirements for matches permitted to 
be sold. 

Packages to be marked. 

Storage and packing regulated. 

Shipping containers regulated. 


Violation of Article a misdemeanor. 


Article 3. 
Candy and Similar Products. 


66-17 through 66-22. [Repealed.] 
Article 4. 


66-13. 
66-14. 
66-15. 
66-16. 


Electrical Materials, Devices, Appliances 
and Equipment. 


66-23. 
66-24. 
66-25. 
66-26. 


Sale of electrical goods regulated. 

Identification marks required. 

Acceptable listings as to safety of goods. 

Legal responsibility of proper installa- 
tions unaffected. 

66-27. Violation made misdemeanor. 

66-27.01. Enforcement. 


Article 4A. 
Safety Features of Hot Water Heaters. 


66-27.1. Certain automatic hot water tanks or 
heaters to have approved relief 


Sec. 
valves; installation or sale of un- 
approved relief valves forbidden. 
66-27.1A. Water heater thermostat settings. 
66-27.2. Certain hot water supply storage tank 
or heater baffles, heat traps, etc., 
to be tested before installation or 


sale. 
66-27.3. Violation of Article made misde- 
meanor. 


66-27.4. Local regulation of hot water heater 
safety features. 


Article 4B. 
Safety Features of Trailers. 


66-27.5. House trailers to have two doors. 
66-27A. [Recodified.] 


Article 5. 


Sale of Phonograph Records or 
Electrical Transcriptions. 


66-28. Prohibition of rights to further restrict 
or to collect royalties on commer- 
cial use. 


Article 6. 
Sale of Nursery Stock. 


66-29. [Repealed.] 


Article 7. 
Tagging Secondhand Watches. 


66-30 through 66-34. [Repealed.] 
Article 8. 


Public Warehouses. 


66-35. Who may become public warehouse- 
men. 

66-36. Bond required. 

66-37. Person injured may sue on bond. 

66-38. When insurance required; storage re- 
ceipts. 

66-39. Books of account kept; open to inspec- 
tion. 

66-40. Unlawful disposition of property stored. 

Article 9. 


Collection of Accounts. 
66-41 through 66-49. [Recodified.] 
Article 9A. 
Private Detectives. 


66-49.1 through 66-49.8. [Repealed.| 
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Article 9B. 
Motor Clubs and Associations. 
Sec. 
66-49.9 through 66-49.23. [Recodified.] 


Article 9C. 


Collection Agencies. 
66-49.24 through 66-49.50. [Recodified.] 


Article 10. 
Fair Trade. 


66-50 through 66-57. [Repealed.] 
Article 10A. 


Inventions Developed by Employee. 


66-57.1. Employee’s right to certain inven- 
tions. 
66-57.2. Employer’s rights. 


Article 11. 


Government in Business. 


66-58. Sale of merchandise or services by gov- 
ernmental units. 


Article 11A. 


Electronic Commerce in Government. 


66-58.1. Title; purpose. 

66-58.2. Definitions. 

66-58.3. Certification authority licensing. 

66-58.4. Use of electronic signatures. 

66-58.5. Validity of electronic signatures. 

66-58.6. Enforcement. 

66-58.7. Civil penalty. 

66-58.8. Criminal penalty. 

66-58.9. Exemptions. 

66-58.10. Rule making. 

66-58.11. Reciprocal agreements. 

66-58.12. Agencies may provide access to ser- 
vices through electronic and digi- 
tal transactions; fees authorized. 

66-58.13 through 66.58.19. [Reserved.] 


Article 11B. 
Electronic Access to State Services. 


66-58.20. Development and implementation of 
Web portals; public agency links. 


Article 12. 
Coupons for Products of Photography. 
66-59 through 66-64. [Repealed.] 
Article 13. 


Miscellaneous Provisions. 


66-65. Indemnity bonds required of agents, 
etc., to state maximum liability 
and period of liability. 


Sec. 

66-66. Manufacture or sale of antifreeze solu- 
tions compounded with inorganic 
salts or petroleum distillates pro- 
hibited. 

66-67. Disposition by laundries and dry clean- 
ing establishments of certain un- 
claimed clothing. 

66-67.1. Disposal by repair businesses of cer- 
tain unclaimed property. 

66-67.2. Persons who sell used goods on con- 


signment must keep certain 
records. 
66-67.3. Disposal of dies, molds, forms, and 
patterns. 
Article 14. 


Business under Assumed Name 
Regulated. 


66-68. Certificate to be filed; contents; exemp- 
tion of certain partnerships and 
limited lability companies en- 
gaged in rendering professional 
services; withdrawal or transfer of 
assumed name. 

66-69. Index of certificates kept by register of 
deeds. 

66-69.1. Copy of certificate prima facie evi- 
dence. 

66-70. [Repealed.] 

66-71. Violation of Article a misdemeanor; civil 
penalty. 


Article 15. 
Person Trading as “Company” or “Agent”. 


66-72. Person trading as “company” or “agent” 
to disclose real parties. 


Article 16. 


Unfair Trade Practices in Diamond 
Industry. 


66-73. 
66-74. 
66-75. 


Definitions. 

What constitutes unfair trade practice. 

Penalty for violation; each practice a 
separate offense. 


Article 17. 
Closing-Out Sales. 


Definitions. 

License required; contents of applica- 
tions; inventory required; fees; 
bond; extension of _ licenses; 
records; false statements. 

Additions to stock in contemplation of 
sale prohibited. 

Replenishment of stock prohibited. 

Continuation of sale or business beyond 
termination date. 


66-76. 
66-77. 


66-78. 


66-79. 
66-80. 
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Sec. 

66-81. Advertising or conducting sale contrary 
to Article; penalty. 

66-82. Sales excepted; liability for dissemina- 
tion of false advertisement. 

66-83. Restraining or enjoining illegal act. 

66-84. [Repealed.] 


Article 18. 
Labeling of Household Cleaners. 


66-85. Labeling cleaners containing volatile 
substances capable of producing 
toxic effects; definition. 

66-86. Penalty for selling product in violation 
of Article. 

66-87. Injunctions. 

66-88. Application of Article after enactment of 
federal legislation. 

66-89 through 66-93. [Reserved.] 


Article 19. 
Business Opportunity Sales. 


66-94. Definition. 

66-94.1. Responsible sellers exemption. 

66-95. Required disclosure statement. 

66-96. Bond or trust account required. 

66-97. Filing with Secretary of State. 

66-98. Prohibited acts. 

66-99. Contracts to be in writing; form; provi- 
sions. 

66-100. Remedies. 

66-101 through 66-105. [Reserved.] 


Article 20. 


Loan Brokers. 


66-106. 
66-107. 
66-108. 
66-109. 
66-110. 


Definitions. 

Required disclosure statement. 
Bond or trust account required. 
Filing with Secretary of State. 
Contracts to be in writing. 
66-111. Remedies. 

66-112. Scope. 

66-113 through 66-117. [Reserved.] 


Article 21. 


Prepaid Entertainment Contracts. 


66-118. 
66-119. 
66-120. 
66-121. 
66-122. 


Definitions. 

Contract requirements. 

Buyer’s rights. 

Buyer’s right to cancel. 

Rights and responsibilities after can- 
cellation. 

66-123. Prohibited practices. 

66-124. Bond or escrow account required. 

66-124.1. Record keeping; provision of records 

to the Attorney General. 
66-125. Remedies. 
66-126 through 66-130. [Reserved.| 


Article 22. 
Discount Buying Clubs. 


Sec. 

66-131. 
66-132. 
66-133. 
66-134. 
66-135. 


Definition. 

Contracts to be in writing. 
Customer’s right to cancel. 
Prohibited acts. 

Bond and trust account required. 
66-136. Remedies. 

66-137. Taxes. 

66-138 through 66-141. [Reserved.] 


Article 23. 
Rental Referral Agencies. 


66-142. 
66-143. 
66-144. 


Definition. 

Fees and deposits. 
Representations of availability. 
66-145. Bond or trust account required. 
66-146. Remedies. 

66-147 through 66-151. [Reserved.] 


Article 24. 
Trade Secrets Protection Act. 


66-152. 
66-153. 
66-154. 
66-155. 


Definitions. 

Action for misappropriation. 
Remedies. 

Burden of proof. 

66-156. Preservation of secrecy. 
66-157. Statute of limitations. 
66-158 through 66-162. [Reserved.] 


Article 25. 


Regulation of Precious Metal Businesses. 


66-163. 
66-164. 
66-165. 
66-166. 
66-167. 
66-168. 
66-169. 
66-170. 
66-171. 


Legislative finding. 
Definitions. 

Permits required. 
Exemption from permits. 
Perjury; punishment. 

Bond or trust account required. 
Records to be kept. 

Items not to be modified. 
Purchasing from juvenile. 
66-172. Penalties. 

66-173. Portable smelters prohibited. 
66-174 through 66-179. [Reserved.] 


Article 26. 


Farm Machinery Agreements. 


66-180. 
66-181. 
66-182. 
66-183. 
66-184. 
66-185. 


Definitions. 

Usage of trade. 

Notice of termination of agreements. 
Supplier’s duty to repurchase. 
Repurchase terms. 

Exceptions to repurchase requirement. 
66-186. Uniform commercial practice. 

66-187. Warranty obligations. 

66-187.1. Prohibited acts. 

66-188. Failure to repurchase; civil remedy. 
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Sec. 
66-189. [Reserved.| 


Article 27. 


Sales Representative Commissions. 


66-190. Definitions. 

66-190.1. Written contracts. 

66-191. Payment of commissions; termination. 

66-192. Civil liability. 

66-192.1. Revocable offers of commission; enti- 
tlement. 

66-193. Contracts void. 

66-194 through 66-199. [Reserved.] 


Article 28. 


Rental Car Advertising and Sales 
Practices. 


66-200. 
66-201. 
66-202. 
66-203. 
66-204. 
66-205. 
66-206. 
66-207. 


Scope. 

Definitions. 

Rental car advertising. 

Prohibited charges. 

Permitted charges. 

Agent licenses required. 

Effects of violations. 

Rental car companies assist in publi- 
cizing law. 

[Reserved.] 


Article 29. 


Invention Development Services. 


66-209. 
66-210. 
66-211. 
66-212. 
66-213. 
66-214. 


66-208. 


Definitions. 

Disclosures made prior to contract. 
Standard provisions for cover notice. 
Contracting requirements. 
Mandatory contract terms. 
Financial requirements. 

66-215. Remedies. 

66-216. Enforcement. 

66-217 through 66-219. [Reserved.] 


Article 30. 
Credit Repair Services Act. 


66-220. 
66-221. 
66-222. 
66-223. 
66-224. 


Short title and purpose. 
Definitions. 

Bond or trust account required. 
Prohibited acts. 

Contractual requirements. 
66-225. Violations. 

66-226. Scope. 

66-227 through 66-229. [Reserved.] 


Article 31. 
Membership Camping Act. 


Title. 

Applicability. 

Definitions. 

Administration; unlawful offer or exe- 
cution of membership camping 
contract. 


66-230. 
66-231. 
66-232. 
66-233. 


Sec. 

66-234. Registration of membership camping 
operator. 

Time of effect of registration. 

Registration fees. 

Registration of salespersons. 

Membership camping operator’s dis- 
closure statement. 

Contract terms. 

Cancellation. 

Escrow account. 

Advertising, solicitations. 

Provision of records to the Secretary of 
State. 

Limitation on duration of contract 
term. 

Prohibited practices. 

66-246. Nondisturbance provisions. 

66-247. Remedies. 

66-248, 66-249. [Reserved.] 


Article 32. 


Peddlers, Itinerant Merchants, and 
Specialty Markets. 


66-250. Definitions. 
66-251. Itinerant merchant and peddler must 


66-235. 
66-236. 
66-237. 
66-238. 


66-239. 
66-240. 
66-241. 
66-242. 
66-243. 


66-244. 


66-245. 


have permission of property 
owner. 

66-252. Display and possession of certificate of 
registration. 


66-253. Display of identification upon request. 

66-254. Records of source of new merchandise. 

66-254.1. (Effective January 15, 2006) Certain 
sales prohibited. 

Specialty market registration list. 

Exemptions from Article. 

Misdemeanor violations. 

Local regulation not affected. 

[Reserved.] 


Article 33. 


Telephonic Seller Registration and Bond 
Requirement. 


66-255. 
66-256. 
66-257. 
66-258. 
66-259. 


66-260. 
66-261. 
66-262. 
66-263. 
66-264. 


Definitions. 

Registration of telephonic sellers. 
Filing information. 

Bond requirement; prizes and gifts. 
Calls made to minors. 

66-265. Offers of gifts or prizes. 

66-266. Penalties. 

66-267 through 66-269. [Reserved.] 


Article 34. 
Certificates of Authentication. 


66-270. Authority of Secretary of State to au- 
thenticate documents. 

Definitions. 

Certificate of authentication. 

Prerequisites for authentication. 


Limitations on authentication. 


66-271. 
66-272. 
66-273. 
66-274. 
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Sec. 

66-275. Other methods of authentication not 
precluded. 

66-276 through 66-279. [Reserved.] 


Article 35. 


Agreements Between North Carolina and 
Foreign Governments. 


66-280. Agreements between North Carolina 
and foreign governments to be 
filed. 

66-281 through 66-284. [Reserved.] 


Article 36. 


Truthful Advertisements of Costs of 
Servicing or Repairing Private 
Passenger Vehicles. 


66-285. Advertisements of servicing or repair- 
ing private passenger vehicles. 
66-286 through 66-289. [Reserved.]| 


Article 37. 


Tobacco Reserve Fund and Escrow 
Compliance. 


Part 1. Tobacco Reserve Fund. 


66-290. Definitions. 
66-291. Requirements. 


Part 2. Tobacco Escrow Compliance. 


66-292. Definitions. 

66-293. Sale of certain cigarettes prohibited. 
66-294. Duties of manufacturers. 

66-294.1. Duties of Attorney General. 


Article 38. 


Year 2000 Liability and Damages 
(Expired December 31, 2004). 


66-295 through 66-299. [Expired.] 
Article 39. 
Self-Service Storage Rental Contracts. 


66-305. Contract requirements. 
66-306. Late fees. 

66-307. Violations. 

66-308 through 66-310. [Reserved.] 


ART. 1. REGULATION AND INSPECTION 


$66-1 
Article 40. 
Uniform Electronic Transactions Act. 

Sec. 

66-311. Short title. 

66-312. Definitions. 

66-313. Scope. 

66-314. Prospective application. 

66-315. Use of electronic records and electronic 
signatures; variation by agree- 
ment. 

66-316. Construction and application. 

66-317. Legal recognition of electronic records, 
electronic signatures, and elec- 
tronic contracts. 

66-318. Provision of information in writing; 
presentation of records. 

66-319. Attribution and effect of electronic 
record and electronic signature. 

66-320. Effect of change or error. 

66-321. Notarization and acknowledgment. 

66-322. Retention of electronic records; origi- 
nals. 

66-323. Admissibility in evidence. 

66-324. Automated transaction. 

66-325. Time and place of sending and receipt. 

66-326. Transferable records. 

66-327. Consumer transactions; alternative 
procedures for use or acceptance 
of electronic records or electronic 
signatures. 

66-328. Procedures consistent with federal 
law. 

66-329. Choice of law in computer information 
agreement. 


66-330. Severability clause. 
66-331 through 66-339. [Reserved.]| 


Article 41. 


Manufacturing Redevelopment Districts. 


66-340. 
66-341. 
66-342. 
66-343. 


Legislative findings. 

Purpose. 

Establishment; criteria. 

Qualified immunity for third-party 
claims; enforcement of environ- 
mental requirements. 

Assignment of liability. 

Transfer of property to a subsequent 
manufacturer. 

Donation and transfer of the district; 
transfer to the State. 


66-344. 
66-345. 


66-346. 


ARTICLE 1. 


Regulation and Inspection. 


§ 66-1. County commissioners to appoint inspectors. 


The board of county commissioners may appoint for their county or any 
township thereof inspectors for any article of commerce the inspection of which 
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is not otherwise provided for by law, who shall hold office for the term of five 
years after their employment. (Rev., ss. 4637, 4669; C.S., s. 5068.) 


§ 66-2: Repealed by Session Laws 1973, c. 108, s. 22. 


§ 66-3. Bond of inspector; fees. 


The said inspector shall enter into bond in the sum of five hundred dollars 
($500.00), payable to the State of North Carolina, conditioned for the faithful 
performance of the duties of his office, which bond the board shall take; and he 
shall be entitled to such fees as may be prescribed by the board. (1848, c. 43, 
s. O° R.C., ¢ 60rs 76: Code, s. 3053: Revs s. 46/120. Sse50m.) 


§ 66-4. Falsely acting as inspector. 


If any person, who is not a legal or sworn inspector of lumber or other 
articles, presume to act as such, he shall forfeit and pay one hundred dollars 
($100.00), and be guilty of a Class 1 misdemeanor. (1824, c. 1254, s. 3; R.C., ¢. 
60, s. 69; Code, s. 3046: Rev.,.s. 3580;,C.55.6; 5072; 1993, ¢ b39nsapU sao 
Hxepess C.245.5,.14(0))) 


§ 66-5. Penalty for sale without inspection. 


If any person shall sell any article of forage or provision, of which inspection 
is required in accordance with this Article, without the same having been 
inspected as required, he shall, for every offense, forfeit and pay one hundred 
dollars ($100.00). 

The clear proceeds of penalties provided for in this section shall be remitted 
to the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 
(18505 c. 74: s. 2° RC. 'c 605s. 77° Code, 6.3054; Revsy46/24G Seto 0e 
1998-215, s. 40.) 


§ 66-6. Penalty on master receiving without inspection. 


No master or commander of any vessel shall take on board any cask or barrel 
or other commodity, lable to inspection as aforesaid, without its being 
inspected and branded as required, under the penalty of two hundred dollars 
($200.00) for each offense. 

The clear proceeds of penalties provided for in this section shall be remitted 
to the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 
(1784, c. 206, s. 6; R.C., c. 60, s. 59; Code, ss. 3036, 3037; Rev., ss. 4657, 4658: 
Coes. 00 (44 o9S.2 1. sa] ) 


Local Modification. — Town of New Bern: 
Cis: Geo. DOTA 


§ 66-7. Who to pay inspectors’ fees; penalty for extortion. 


The fees of inspectors shall be paid by the purchaser or exporter of the 
articles inspected, and if any inspector shall receive any greater fees than are 
by law allowed, he shall forfeit and pay ten dollars ($10.00) for every offense to 
any person suing for the same.(1624 c. 1254 ss) 2° h.C 2c 6058/9: Cade 
Bp.o0dD;. Rev.,.S..46/(3450.5.. 6.50 (a. 
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§ 66-8: Repealed by Session Laws 1995, c. 379, s. 18.3. 


§ 66-9. Gas and electric light bills to show reading of 
meter. 


It shall be the duty of all gas companies and electric light companies selling 
gas and electricity to the public to show, among other things, on all statements 
or bills rendered to consumers, the reading of the meter at the end of the 
preceding month, and the reading of the meter at the end of the current month, 
and the amount of electricity, in kilowatt hours, and of gas, in feet, consumed 
for the current month; provided, however, that nothing herein contained shall 
be construed to prohibit any gas or electric company from adopting any method 
of and times of reading meters and rendering bills that may be approved by the 
North Carolina Utilities Commission. 

Any gas or electric light company failing to render bills or statements, as 
provided for in this section, shall be subject to a penalty of ten dollars ($10.00) 
for each violation of this section or failure to render such statements, 
recoverable in the district court by any person suing for the same; but this 
section shall not apply to bills and accounts rendered customers on flat rate 
contracts,(1915, c. 259; C.S., s. 5082; 1959, c.. 987; 1973, c. 108, .s. 23.) 


§ 66-10. Failure of dealers of scrap, salvage, or surplus to 
keep record of purchases of certain items mis- 
demeanor. 


(a) Every person, firm, or corporation buying rubber or leather, rubber belts, 
and belting, as scrap, salvage, or surplus shall keep a register containing a true 
and accurate record of each purchase, including the description of the article 
purchased, the name from whom purchased, the amount paid for the article 
purchased, the date of the purchase, and any and all marks or brands upon the 
rubber or leather, rubber belts, and belting. This register and the rubber, 
leather, rubber belts, and belting purchased shall be at all times open to the 
inspection of the public. A failure to comply with these requirements or the 
making of a false entry concerning the rubber or leather, rubber belts, or 
belting shall constitute a Class 1 misdemeanor. 

(b) Every person, firm, or corporation engaged in the business of buying or 
dealing in scrap, salvage, or surplus, including glass, waste paper, burlap, 
cloth, cordage, rubber, leather, or belting of every kind, in addition to the above 
requirements under subsection (a) of this section, shall make and keep a record 
of the name and address of the person from whom this scrap, salvage, or 
surplus is purchased and the license number, if any, and if there is no license, 
a description of the vehicle in which this scrap, salvage, or surplus is delivered. 
Any person, firm, or corporation which fails to comply with the requirements 
of this subsection shall be guilty of a Class 3 misdemeanor and upon conviction 
shall only be fined not in excess of fifty dollars ($50.00) in the discretion of the 
tout. 1917,.c. 46; C.5., s: 5090; 1957, c. 791; 19938, c. 295, s. 1; 1993, c. 539, s. 
p47 to94. Hx..Sess...c. 24,.s. 14(c).) 


Local Modification. — Anson: C.S., G.S. Perquimans: 1953, c. 1154; Randolph, Robeson: 
5090; Beaufort, Bertie: 1953, c. 1154; Caldwell, C.S., G.S. 5090; Stanly: 1939, c. 154; Washing- 
Davidson: C.S., G.S. 5090; Harnett, Martin, ton: 1953, c. 1154. 
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Dealing in regulated metals property; violations 
of section Class 1 misdemeanor. 


(a) Definitions. — As used in this section: 
(1) “Law enforcement officer” means any duly constituted law enforce- 
ment officer of the State or of any municipality or county. 
3) “Regulated metals property” means all ferrous and nonferrous metals. 
(3) “Secondary metals recycler” means any person, firm, or corporation in 
the State: 


a. 


b. 


That, from a fixed location or otherwise, is predominately engaged 
in the business of gathering or obtaining ferrous or nonferrous 
metals that have served their original economic purpose or is in 
the business of performing the manufacturing process by which 
ferrous metals or nonferrous metals are converted into raw 
material products consisting of prepared grades and having an 
existing or potential economic value; or 

That has facilities for performing the manufacturing process by 
which ferrous metals or nonferrous metals are converted into raw 
material products consisting of prepared grades and having an 
existing or potential economic value, by methods including, but 
not limited to, the processing, sorting, cutting, classifying, clean- 
ing, baling, wrapping, shredding, shearing, or changing the 
physical form or chemical content of the metals, but not including 
the exclusive use of hand tools. 


(4) “Fixed location” means any site occupied by a secondary metals 
recycler as the owner of the site or as a lessee of the site under a lease 
or other rental agreement providing for occupation of the site by the 
secondary metals recycler for a total duration of not less than 364 


ays. 
(b) Records Required. — 

(1) A secondary metals recycler shall maintain a record of all purchase 
transactions in which the secondary metals recycler purchases regu- 
lated metals property. 

(2) The following information shall be maintained for transactions in 
which a secondary metals recycler purchases regulated metals prop- 
erty: 


ms 


a 7 


. The name and address of the secondary metals recycler. 
b. 


The name, initials, or other identification of the individual enter- 
ing the information. 


. The date of the transaction. 
. The weight of the regulated metals property purchased. 
. The description made in accordance with the custom of the trade of 


the type of regulated metals property purchased. 
The amount of consideration given for the regulated metals prop- 
erty. 


. The name and address of the vendor of the regulated metals 


property. 


. The drivers license number or identification card number issued by 


the Division of Motor Vehicles of the person delivering the 
regulated metals property to the secondary metals recycler, or, if 
the person delivering the regulated metals property does not have 
a drivers license or an identification card issued by the Division of 
Motor Vehicles, a signed written statement that the delivery 
person does not have a drivers license or an identification card 
issued by the Division of Motor Vehicles. 


(3) Asecondary metals recycler shall keep and maintain the information 
required under this subsection for not less than two years from the 
date of the purchase of the regulated metals property. 
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(c) Inspection of Regulated Metals Property and Records. — During the 
usual and customary business hours of a secondary metals recycler, a law 
enforcement officer shall have the right to inspect either of the following: 

(1) Any and all purchased regulated metals property in the possession of 
the secondary metals recycler. 

(2) Any and all records required to be maintained under subsection (b) of 
this section. 

(d) Cash Transactions. — No secondary metals recycler shall purchase 
regulated metals property for cash consideration from other than a fixed 
location. 

(e) Right to Restitution. — The court may order a defendant to make 
restitution to the secondary metals recycler for any damage or loss caused by 
the defendant arising out of an offense committed by the defendant. 

(f) Violations. — Any person violating any of the provisions of this section 
shall be guilty of a Class 1 misdemeanor. 

(g) Exemptions. — This section shall not apply to purchases of regulated 
metals property from a manufacturing, industrial, or other commercial vendor 
that generates or sells regulated metals property in the ordinary course of its 
business. 

(h) Preemption. — A county or municipality shall not enact any local law, 
ordinance, or regulation regulating secondary metals recyclers or regulated 
metals property that conflicts with this section, and this law preempts all 
existing laws, ordinances, or regulations. (1907, c. 464; 1909, c. 855, s. 1; C.S., 
moO evOOr for O251971 seh 231 ,is. 15)1975;-¢,,182, 6) 21993, ¢:295,s. 2: c. 
039, Ss. 505; 1994, Ex. Sess., c. 14, s. 40; c. 24, s. 14(c).) 


§ 66-11.1. Transportation of copper. 


It shall be unlawful for any person to transport or have in his possession on 
highways of this State, in any vehicle other than a vehicle used in the ordinary 
course of business for the purpose of transporting such copper, an amount of 
such copper of an aggregate weight of more than 25 pounds, unless such person 
shall have in his possession 

(1) A bill of sale pertaining to such copper signed by (i) a holder of a sales 
and use tax registration number from the North Carolina Department 
of Revenue; or (ii) an authorized wholesaler engaged in the sale of 
such copper; or (iii) a registered dealer in scrap metals; or (iv) a seller 
of antiques or objects of art; or 

(2) In the event the person from whom such copper was purchased was 
other than one of the above enumerated persons or firms, a certificate 
of origin signed by the sheriff, or his designated representative, of the 
county in which the purchase was made. 

Such bill of sale or certificate of origin shall clearly identify the material to 
which it applies and show thereon the name and address of the seller, license 
plate of the vehicle in which such material is delivered to the purchaser, 
identified by license number, year and state of issue, the name and address of 
the purchaser, the date of sale, and the type and amount of such copper 
purchased. 

Any person violating the provisions of this section shall be deemed guilty of 
a Class 2 misdemeanor. (1975, c. 182, s. 1; 1993, c. 539, s. 506; 1994, Ex. Sess., 
Gears. 1A(c),) 
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ARTICLE 2. 


Manufacture and Sale of Matches. 


§ 66-12. Requirements for matches permitted to be sold. 


No person, association, or corporation shall manufacture, store, offer for 
sale, sell or otherwise dispose of or distribute white phosphorous, single- 
dipped, strike-anywhere matches of the type popularly known as “parlor 
matches”; nor manufacture, store, sell, offer for sale, or otherwise dispose of, or 
distribute, white phosphorous, double-dipped, strike-anywhere matches or any 
other type of double-dipped matches, unless the bulb or first dip of such match 
is composed of a so-called safety or inert composition, nonignitible as an 
abrasive surface; nor manufacture, store, sell, or offer for sale, or otherwise 
dispose of or distribute matches which when packed in a carton of 500 
approximate capacity and placed in an oven maintained at a constant 
temperature of 200 degrees F’, will ignite in eight hours; nor manufacture, 
store, offer for sale, sell or otherwise dispose of, or distribute, blazer, or 
so-called wind matches, whether of the so-called safety or strike-anywhere 
type CL9d 5c, LOOMS r12 21 eS ismodil3e) 


§ 66-13. Packages to be marked. 


No person, association, or corporation shall offer for sale, sell or otherwise 
dispose of, or distribute, any matches, unless the package or container in which 
such matches are packed bears, plainly marked on the outside thereof, the 
name of the manufacturer and the brand or trademark under which the 
matches are sold, disposed of, or distributed. (1915, c. 109, s. 12, II; C.S., s. 
5114.) 


§ 66-14. Storage and packing regulated. 


No more than one case of each brand of matches of any type or manufacture 
shall be opened at any one time in the retail store where matches are sold or 
otherwise disposed of; nor shall loose boxes or paper-wrapped packages of 
matches be kept on shelves or stored in such retail stores at a height exceeding 
five feet from the floor; all matches when stored in warehouses must be kept 
only in properly secured cases, and not piled to a height exceeding 10 feet from 
the floor; nor be stored within a horizontal distance of 10 feet from any boiler, 
furnace, stove, or other like heating apparatus; nor within a horizontal 
distance of 25 feet from any explosive material kept or stored on the same floor. 
All matches shall be packed in boxes or suitable packages, containing not more 
than 700 matches in any one box or package: Provided, however, that when 
more than 300 matches are packed in any one box or package the said matches 
shall be arranged in two nearly equal portions, the heads of the matches in the 
two portions shall be placed in opposite directions, and all boxes containing 350 
or more matches shall have placed over the matches a center-holding or 
protecting strip, made of chip board, not less than one and one-quarter inches 
wide; said strip shall be flanged down to hold the matches in position when the 
box is nested into the shuck or withdrawn from it. (1915, c. 109, s. 12, II; C:S., 
s. 5115.) 


§ 66-15. Shipping containers regulated. 


All match boxes or packages shall be packed in strong shipping containers or 
cases; maximum number of match boxes or packages contained in any one 
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shipping container or case shall not exceed the following number: 


Nominal Number 


Number of Boxes of Matches per Box 
1/2 gross 700 
1 gross 500 
2 gross 400 
3 gross 300 
5 gross 200 
12 gross 100 
20 gross over 50 and under 100 
25 gross under 50 


No shipping container or case constructed of fiber board, corrugated fiber 
board, or wood, nailed or wirebound, shall exceed a weight, including its 
contents, of 75 pounds; and no lock-cornered wooden case containing matches 
shall have a weight, including its contents, exceeding 85 pounds; nor shall any 
other article or commodity be packed with matches in any such container or 
case; and all such containers and cases in which matches are packed shall have 
plainly marked on the outside of the container or case the words “Strike- 
aanaehere Matches” or “Strike-on-the-Box Matches.” (1915, c. 109, s. 12, III; 

»., 8. 5116.) 


§ 66-16. Violation of Article a misdemeanor. 


Any person, association, or corporation violating any of the provisions of this 
Article shall be guilty of a Class 3 misdemeanor and shall only be fined for the 
first offense not less than five dollars ($5.00) nor more than twenty-five dollars 
($25.00), and for each subsequent violation not less than twenty-five dollars 
($2500). (1915, c. 109, s. 12, IV; C.S., s. 5117; 1998, c. 539, s. 507; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


ARTICLE 3. 
Candy and Similar Products. 


8§ 66-17 through 66-22: Repealed by Session Laws 1998-98, s. 37. 


ARTICLE 4. 


Electrical Materials, Devices, Appliances and Equipment. 


§ 66-23. Sale of electrical goods regulated. 


Every person, firm or corporation before selling, offering for sale, assigning, 
or disposing of by gift as premiums or in any similar manner any electrical 
material, devices, appliances or equipment shall first determine if such 
electrical materials, devices, appliances and equipment comply with the 
Provision of this Article. (1933, c. 555, s. 1; 1989; ¢..681,. s, 1.) 


OPINIONS OF ATTORNEY GENERAL 


Electrical Equipment Purchasers. — General to The Honorable Constance K. Wilson 
This section does not apply to purchasers of Representative 57th District, 1998 N.C.A.G. 57 
electrical equipment. See opinion of Attorney (12/22/98). 
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§ 66-24. Identification marks required. 


All electrical materials, devices, appliances and equipment shall have the 
maker’s name, trademark, or other identification symbol placed thereon, 
together with such other markings giving voltage, current, wattage, or other 
appropriate ratings as may be necessary to determine the character of the 
material, device, appliance or equipment and the use for which it is intended: 
and it shall be unlawful for any person, firm or corporation to remove, alter, 
change or deface the maker’s name, trademark or other identification symbol. 
(L935) Co d0o0mes oo 1989 (Cy Ooi. 1) 


§ 66-25. Acceptable listings as to safety of goods. 


All electrical materials, devices, appliances, and equipment shall be evalu- 
ated for safety and suitability for intended use. This evaluation shall be 
conducted in accordance with nationally recognized standards and shall be 
conducted by a qualified testing laboratory. The Commissioner of Insurance, 
through the Engineering Division of the Department of Insurance, shall 
implement the procedures necessary to approve suitable national standards 
and to approve suitable qualified testing laboratories. The Commissioner may 
assign his authority to implement the procedures for specific materials, 
devices, appliances, or equipment to other agencies or bodies when they would 
be uniquely qualified to implement those procedures. 

In the event that the Commissioner determines that electrical materials, 
devices, appliances, or equipment in question cannot be adequately evaluated 
through the use of approved national standards or by approved qualified 
testing laboratories, the Engineering Division of the Department of Insurance 
shall specify any alternative evaluations which safety requires. 

The Engineering Division of the Department of Insurance shall keep in file, 
where practical, copies of all approved national standards and resumes of 
approved qualified testing laboratories. (1933, c. 555, s. 3; 1989, c. 681), Sela} 


§ 66-26. Legal responsibility of proper installations unaf- 
fected. 


This Article shall not construed to relieve from or to lessen the responsibility 
or liability of any party owning, operating, controlling or installing any 
electrical materials, devices, appliances or equipment for damages to persons 
or property caused by any defect therein, nor shall the electrical inspector, the 
Commissioner, or agents of the Commissioner be held as assuming any such 
liability by reason of the approval of any material, device, appliance or 
equipment authorized herein. (1933, c. 555, s. 4; 1989, c. 631) sys) 


§ 66-27. Violation made misdemeanor. 


Any person, firm or corporation who shall violate any of the provisions of this 
Article shall be guilty of a Class 2 misdemeanor. (1933, c. 555, s. 5; 1989, c. 681, 
s. 1; 1993, c. 539, s. 509; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 66-27.01. Enforcement. 


The Commissioner or his designee or the electrical inspector of any State or 
local governing agency may initiate any appropriate action or proceedings to 
prevent, restrain, or correct any violation of this Article. The Commissioner or 
his designee, upon showing proper credentials and in discharge of his duties 
pursuant to this Article may, at reasonable times and without advance notice, 
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enter and inspect any facility within the State in which there is reasonable 
cause to suspect that electrical materials, devices, appliances, or equipment 
not in conformance with the requirements of this Article are being sold, offered 
for sale, assigned, or disposed of by gift, as premiums, or in any other similar 
manner. (1989, c. 681, s. 1; 1997-456, s. 27.) 


Editor’s Note. — Former 66-27A was recod- _ sections having a number or letter designation 
ified as this section pursuant to S.L. 1997-456, that is incompatible with the General Assem- 
s. 27 which authorized the Revisor of Statutes _ bly’s computer database. 
to renumber or reletter sections and parts of 


ARTICLE 4A. 
Safety Features of Hot Water Heaters. 


§ 66-27.1. Certain automatic hot water tanks or heaters to 
have approved relief valves; installation or 
sale of unapproved relief valves forbidden. 


(a) No individual, firm, corporation or business shall install, sell or offer for 
sale any automatic hot water tank or heater of 120-gallon capacity or less, 
except for a tankless water heater, which does not have installed thereon by 
the manufacturer of the tank or heater an American Society of Mechanical 
Engineers and National Board of Boiler and Pressure Vessel Inspectors 
approved type pressure-temperature relief valve set at or below the safe 
working pressure of the tank as indicated, and so labeled by the manufactur- 
er’s identification stamped or cast upon the tank or heater or upon a plate 
secured to it. 

(b) No individual, firm, corporation or business shall install, sell, or offer for 
sale any relief valve, whether it be pressure type, temperature type or 
pressure-temperature type, which does not carry the stamp of approval of the 
American Society of Mechanical Engineers and the National Board of Boiler 
and Pressure Vessel Inspectors. (1965, c. 860, s. 1; 1967, c. 453; 2004-199, s. 
24.) 


Effect of Amendments. — Session Laws’ water heater” following “120-gallon capacity or 
2004-199, s. 24, effective August 17, 2004, in less,” and made a minor stylistic change. 
subsection (a), inserted “except for a tankless 


§ 66-27.1A. Water heater thermostat settings. 


(a) The thermostat of any new residential water heater offered for sale or 
lease for use in a single-family or multifamily dwelling in the State shall be 
preset by the manufacturer or installer no higher than approximately 120 
degrees Fahrenheit (or 49 degrees Celsius). A water heater reservoir temper- 
ature may be set higher if it is supplying space heaters that require higher 
temperatures. For purposes of this section, a water heater shall mean the 
primary source of hot water for any single-family or multifamily residential 
dwelling including, but not limited to any solar or other hot water heating 
systems. 

(b) Nothing in this section shall prohibit the occupant of a single-family or 
multiunit residential dwelling with an individual water heater from resetting 
or having reset the thermostat on the water heater. Any such resetting shall 
relieve the manufacturer or installer of the water heater and, in the case of a 
residential dwelling that is leased or rented, also the unit’s owner, from 
hability for damages attributed to the resetting. 
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(c) A warning tag or sticker shall be placed on or near the operating 
thermostat control of any residential water heater. This tag or sticker shall 
state that the thermostat settings above the preset temperature may cause 
severe burns. This tag or sticker may carry such other appropriate warnings as 
may be agreed upon by manufacturers, installers, and other interested parties. 
GOO. ce LOOMS as) 


§ 66-27.2. Certain hot water supply storage tank or heater 
baffles, heat traps, etec., to be tested before 
installation or sale. 


(a) No individual, firm, corporation or business shall install, sell or offer for 
sale any hot water supply storage tanks or heaters of 120-gallon capacity or 
less which utilize dip tubes, supply and hot water nipples, supply water baffles 
or heat traps that have not been tested to withstand a temperature of 400 
degrees Fahrenheit without deteriorating in any manner, and such tank or 
heater so labeled by the manufacturer. 

(b) No individual, firm, corporation or business shall install, sell, or offer for 
sale any water baffles or heat traps, which are not constructed and tested to 
withstand a temperature of 400 degrees Fahrenheit without deterioration in 
any manner and such baffles or heat traps to be so labeled by the manufac- 
Cuteie MIO > ece oO .s. 2) 


§ 66-27.3. Violation of Article made misdemeanor. 


Violation of any provision of this Article is hereby made a Class 1 misde- 
meanor. (1965, c. 860, s. 3; 1993, c. 539, s. 510; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 66-27.4. Local regulation of hot water heater safety fea- 
tures. 


Nothing in this Article shall be interpreted as relieving any individual, firm, 
corporation or business from complying with additional protective regulations 
relating to the safety features of hot water heaters as may be prescribed by 
local law, county or municipal charter or ordinance; provided, however, that no 
local law, county or municipal charter or ordinance shall fix or govern the 
temperature or pressure settings of a pressure-temperature relief valve on an 
automatic hot water tank or heater covered by this Article if there is installed 
on such tank or heater a pressure-temperature relief valve having settings in 
compliance with the North Carolina Building Code. (1965, c. 860, s. 4.) 


ARTICLE 4B. 
Safety Features of Trailers. 


§ 66-27.5. House trailers to have two doors. 


(a) In order to provide greater protection from the dangers of fire, every new 
house trailer having a body length exceeding 32 feet and manufactured or 
assembled after January 1, 1970, and sold in this State shall, if such house 
trailer is to be used as a residence or dwelling within this State, be equipped 
with at least two doors. These doors shall be located in the vicinity of the front 
and rear rooms of the house trailer. Provided, however, this section shall not 
apply: to any (i) travel trailer which is factory equipped for the road and 
designed to be used as a dwelling for travel, recreational or vacation use, if 
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such travel trailer does not exceed 32 feet in length; (ii) to any house trailer of 
any length sold in North Carolina for use in a state other than North Carolina. 

(b) It shall be unlawful for any dealer to sell in this State any house trailer 
manufactured or assembled after January 1, 1970, having a body length 
exceeding 32 feet which does not conform to the specifications set forth in 
subsection (a). Any dealer who violates this section shall be guilty of a Class 3 
misdemeanor. (1969, c. 463; 1993, c. 539, s. 511; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 66-27A: Recodified as G.S. 66-27.01 by Session Laws 1997-456, s. 27. 


ARTICLE 5D. 


Sale of Phonograph Records or Electrical Transcriptions. 


§ 66-28. Prohibition of rights to further restrict or to 
collect royalties on commercial use. 


When any phonograph record or electrical transcription, upon which musical 
performances are embodied, is sold in commerce for use within this State, all 
asserted common-law rights to further restrict or to collect royalties on the 
commercial use made of such recorded performances by any person is hereby 
abrogated and expressly repealed. When such article or chattel has been sold 
in commerce, any asserted intangible rights shall be deemed to have passed to 
the purchaser upon the purchase of the chattel itself, and the right to further 
restrict the use made of phonograph records or electrical transcriptions, whose 
sole value is in their use, is hereby forbidden and abrogated. 

Nothing in this section shall be deemed to deny the rights granted any 
person by the United States copyright laws. The sole intendment of this 
enactment is to abolish any common-law rights attaching to phonograph 
records and electrical transcriptions, whose sole value is in their use, and to 
forbid further restrictions of the collection of subsequent fees and royalties on 
phonograph records and electrical transcriptions by performers who were paid 
for the initial performance at the recording thereof. (1939, c. 113.) 


Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 


CASE NOTES 


The effect of this section was to eliminate 
any common-law right to restrict the use of a 
recording sold for use in this State. Liberty/UA, 
Inc. v. Eastern Tape Corp., 11 N.C. App. 20, 180 
». Eevdo4l4. cert. denied; 278 N.C. 702, 181 
S.E.2d 600 (1971). 

“Use,” as employed in this section, means the 
use for which a recording is intended; i1.e., the 
playing of the recording. Thus, under this sec- 
tion, any record sold in commerce for use in this 
State may be played privately, publicly, and 
commercially without restriction. It does not 
follow that the performance contained on the 
record can be rerecorded onto another record 


and the rerecording sold in competition with 
the original producer. Liberty/UA, Inc. v. East- 
ern Tape Corp., 11 N.C. App. 20, 180 S.E.2d 
414 cert. denied, 278 N.C. 702, 181 S.E.2d 600 
GRSWAS): 

Copying Sound Recordings. — In North 
Carolina the conduct and techniques employed 
to copy and appropriate sound recordings are 
not justified either under this section or by the 
fact that such recordings are in the public 
domain. United Artists Records, Inc. v. Eastern 
Tape Corp., 19 N.C. App. 207, 198 S.E.2d 452 
(1973); 
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ARTICLE 6. 
Sale of Nursery Stock. 


§ 66-29: Repealed by Session Laws 1973, c. 918. 


ARTICLE 7. 
Tagging Secondhand Watches. 


8§ 66-30 through 66-34: Repealed by Session Laws 1995, c. 379, s. 18.4. 


ARTICLE 8. 


Public Warehouses. 


§ 66-35. Who may become public warehousemen. 


Any person or any corporation organized under the laws of this State whose 
charter authorizes it to engage in the business of a warehouseman may become 
a public warehouseman and authorized to keep and maintain public ware- 
houses for the storage of cotton, goods, wares, and other merchandise as 
hereinafter prescribed upon giving the bond hereinafter required. (1901, c. 
G75 nev. 6 0029 191952127 @ Sriswoll sy 


CASE NOTES 


Cited in Champion Shoe Mach. Co. v. Sell- 
ers, 197 N.C. 30; 147 S.E. 674 (1929). 


§ 66-36. Bond required. 


Every person or every corporation organized under G.S. 66-35, to become a 
public warehouseman, except such as shall have a capital stock of not less than 
five thousand dollars ($5,000), shall give bond in a reliable bonding or surety 
company, or an individual bond with sufficient sureties, payable to the State of 
North Carolina, in an amount not less than ten thousand dollars ($10,000), to 
be approved, filed with and recorded by the clerk of the superior court of the 
county in which the warehouse is located, for the faithful performance of the 
duties of a public warehouseman; but if such person or corporation has a 
capital stock of not less than five thousand dollars ($5,000), then it shall not be 
required to give the bond mentioned in this section. (1901, c. 678, s. 2; 1905, c. 
940; Rev., s. 8030; 1908, c. 56; 1919, c. 212; C.S., s. 5119.) 


§ 66-37. Person injured may sue on bond. 


Whenever such warehouseman fails to perform any duty or violates any of 
the provisions of this Article, any person injured by such failure or violation 
may bring an action in his name and to his own use in any court of competent 
Beacon on the bond of said warehouseman. (1901, c. 678, s. 3; Rev., s. 3031; 

aan L205) 
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CASE NOTES 


Warehousemen are liable under the gen- 
eral law for their negligence causing dam- 
age to articles stored with them. Motley v. 
Southern Finishing & Whse. Co., 122 N.C. 347, 
30 S.E. 3 (1898); A.H. Motley Co. v. Southern 
Finishing & Whse. Co., 124 N.C. 232, 32 S.E. 
555 (1899). 

Care Required of Bailee. — Where it was 
known to bailor at time of storage that the 
bailee knew nothing about tobacco, and had no 
experience in handling it, the bailee will not be 
held lable for injury resulting from want of 
skill and experience; but will be bound to use 
such ordinary care as a prudent man would 
exercise to guard against moisture in the struc- 
ture of the warehouse and the location of the 
tobacco. A.H. Motley Co. v. Southern Finishing 
& Whse. Co., 126 N.C. 339, 35 S.E. 601 (1900). 

Provision Against Liability. — A provision 
in a charter of a warehouse corporation to the 


effect that such corporation shall not be liable 
for loss or damages not provided for in its 
warehouse receipt or contract attempts to con- 
fer exclusive privileges and is therefore uncon- 
stitutional and void. Motley v. Southern Finish- 
ing & Whse. Co., 122 N.C. 347, 30 S.E. 3 (1898). 

The measure of damages for property 
damaged while in the care of a storage or 
warehouse company is the difference between 
the market value of the property in its damaged 
condition and what it would have sold for, if 
undamaged, on the day of its return to the 
owner. Motley v. Southern Finishing & Whse. 
Co., 122 N.C. 347, 30 S.E. 3 (1898). 

Carrier’s Liability as Warehouseman. — 
See Poythress v. Durham & S. Ry., 148 N.C. 
391, 62 S.E. 515 (1908); Citizens & Marine 
Bank v. Southern Ry., 153 N.C. 346, 69 S.E. 261 
(1910). 


§ 66-38. When insurance required; storage receipts. 


Every such warehouseman shall, when requested thereto in writing by a 
party placing property with it on storage, cause such property to be insured; 
every such warehouseman shall give to each person depositing property with 
it for storage a receipt therefor. (1901, c. 678, s. 4; 1905, c. 540, s. 2; Rev., s. 
Hiey) (Oem cen Al) 


Cross References. — As to warehouse re- 
ceipts, see Chapter 27. 


§ 66-39. Books of account kept; open to inspection. 


Every such warehouseman shall keep a book in which shall be entered an 
account of all its transactions relating to warehousing, storing, and insuring 
cotton, goods, wares and merchandise, and to the issuing of receipts therefor, 
which books shall be open to the inspection of any person actually interested 
in the property to which such entry relates. (1901, c. 678, s. 7; Rev., s. 3035; 
CS eee.) 


§ 66-40. Unlawful disposition of property stored. 


If any person unlawfully sells, pledges, lends, or in any other way disposes 
of or permits or is a party to the unlawful selling, pledging, lending, or other 
disposition of any goods, wares, merchandise, or anything deposited in a public 
warehouse, without the authority of the party who deposited the same, he shall 
be punished by a fine not to exceed two thousand dollars ($2,000) and by 
imprisonment in the State’s prison for not more than three years; but no officer, 
manager, or agent of such public warehouse shall be lable to the penalties 
provided in this section unless, with the intent to injure or defraud any person, 
he so sells, pledges, lends, or in any other way disposes of the same, or is a 
party to the selling, pledging, lending, or other disposition of any goods, wares, 
merchandise, article, or thing so deposited. (1901, c. 678, s. 11; Rev., s. 3831; 
Go's 95123°) 
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Cross References. — As to warehouse re- 
ceipts, see Chapter 27. 


ARTICLE 9. 


Collection of Accounts. 


§§ 66-41 through 66-49: Recodified as G.S. 66-49.24 through 66-49.50. 


Editor’s Note. — This Article was rewritten _recodified as Article 9C, G.S. 66-49.24 through 
by Session Laws 1979, c. 835, and has been  66-49.50. 


ARTICLE 9A. 


Private Detectives. 


$$ 66-49.1 through 66-49.8: Repealed by Session Laws 1977, c. 712, s. 
Dae 


ARTICLE 9B. 


Motor Clubs and Associations. 


§§ 66-49.9 through 66-49.23: Recodified as Article 69 of Chapter 58. 


Editor’s Note. — This Article was recodified Laws 1987 (Reg. Sess., 1988), c. 975, s. 34. 
as Article 69 of Chapter 58 under the authority G.S. 66-49.19 through 66-49.23 had been 
of Session Laws 1987, c. 752, s.9 and Session reserved for future codification purposes. 


ARTICLE 9C. 


Collection Agencies. 


S$ 66-49.24 through 66-49.50: Recodified as Article 70 of Chapter 58. 


Editor’s Note. — This Article was recodified of Session Laws 1987, c. 752, s. 9 and Session 
as Article 70 of Chapter 58 under the authority Laws 1987 (Reg. Sess., 1988), c. 975, s. 34. 


ARTICLE 10. 
Fair Trade. 


S$ 66-50 through 66-57: Repealed by Session Laws 1975, c. 172. 


ARTICLE LOA. 
Inventions Developed by Employee. 


§ 66-57.1. Employee’s right to certain inventions. 


Any provision in an employment agreement which provides that the employ- 
ees shall assign or offer to assign any of his rights in an invention to his 
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employer shall not apply to an invention that the employee developed entirely 
on his own time without using the employer’s equipment, supplies, facility or 
trade secret information except for those inventions that (1) relate to the 
employer’s business or actual or demonstrably anticipated research or devel- 
opment, or (ii) result from any work performed by the employee for the 
employer. To the extent a provision in an employment agreement purports to 
apply to the type of invention described, it is against the public policy of this 
State and in unenforceable. The employee shall bear the burden of proof in 
establishing that his invention qualifies under this section. (1981, c. 488, s. 1.) 


Cross References. — As to larceny of secret 
technical processes, see G.S. 14-75.1. 


§ 66-57.2. Employer’s rights. 


An employer may not require a provision of an employment agreement made 
unenforceable under G.S. 66-57.1 as a condition of employment or continued 
employment. An employer, in an employment agreement, may require that the 
employee report all inventions developed by the employee, solely or jointly, 
during the term of his employment to the employer, including those asserted by 
the employee as nonassignable, for the purpose of determining employee or 
employer rights. If required by a contract between the employer and the 
United States or its agencies, the employer may require that full title to certain 
patents and inventions be in the United States. (1981, c. 488, s. ip) 


ARTICLE 11. 


Government in Business. 


§ 66-58. Sale of merchandise or services by governmental 
units. 


(a) Except as may be provided in this section, it shall be unlawful for any 
unit, department or agency of the State government, or any division or 
subdivision of the unit, department or agency, or any individual employee or 
employees of the unit, department or agency in his, or her, or their capacity as 
employee or employees thereof, to engage directly or indirectly in the sale of 
goods, wares or merchandise in competition with citizens of the State, or to 
engage in the operation of restaurants, cafeterias or other eating places in any 
building owned by or leased in the name of the State, or to maintain service 
establishments for the rendering of services to the public ordinarily and 
customarily rendered by private enterprises, or to provide transportation 
services, or to contract with any person, firm or corporation for the operation 
or rendering of the businesses or services on behalf of the unit, department or 
agency, or to purchase for or sell to any person, firm or corporation any article 
of merchandise in competition with private enterprise. The leasing or subleas- 
ing of space in any building owned, leased or operated by any unit, department 
or agency or division or subdivision thereof of the State for the purpose of 
operating or rendering of any of the businesses or services herein referred to is 
hereby prohibited. 

(b) The provisions of subsection (a) of this section shall not apply to: 

(1) Counties and municipalities. 

(2) The Department of Health and Human Services or the Department of 
Agriculture and Consumer Services for the sale of serums, vaccines, 
and other like products. 
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(3) The Department of Administration, except that the agency shall not 
exceed the authority granted in the act creating the agency. 

(4) The State hospitals for the mentally ill. 

(5) The Department of Health and Human Services. 

(6) The North Carolina School for the Blind at Raleigh. 

(6a) The Department of Juvenile Justice and Delinquency Prevention. 

(7) The North Carolina Schools for the Deaf. 

(8) The University of North Carolina with regard to: 

a. The University’s utilities and other services operated by it prior to 
January 1, 2005. 

b. The sale of articles produced incident to the operation of instruc- 
tional departments, articles incident to educational research, 
articles of merchandise incident to classroom work, meals, books, 
or to articles of merchandise when sold to members of the 
educational staff or staff auxiliary to education or to duly enrolled 
students or occasionally to immediate members of the families of 
members of the educational staff or of duly enrolled students. 

c. The sale of meals or merchandise to persons attending meetings or 
conventions as invited guests. 

d. The operation by the University of North Carolina of an inn or 
hotel and dining and other facilities usually connected with a 
hotel or inn. 

e. The hospital and Medical School of the University of North 
Carolina. 

f. The Coliseum of North Carolina State University at Raleigh, and 
the other schools and colleges for higher education maintained or 
supported by the State. 

g. The Centennial Campus of North Carolina State University at 
Raleigh. 

h. The Horace Williams Campus of the University of North Carolina 
at Chapel Hill. 

1. A Millennial Campus of a constituent institution of The University 
of North Carolina. 

j. The comprehensive student health services or the comprehensive 
student infirmaries maintained by the constituent institutions of 
the University of North Carolina. 

k. Agreements by the North Carolina School of the Arts to the use of 
that school’s facilities, equipment, and services of students, 
faculty, and staff for the creation of commercial materials and 
productions that may be unrelated to educational purposes, so 
long as the proceeds from those agreements are used for the 
benefit of the educational mission of the North Carolina School of 
the Arts. 

bs vey that further the mission of the University as stated in 
G.S. 116-1. 

m. Activities that serve students or employees of the University or 
members of the immediate families or guests of students or 
employees. 

n. Activities that provide University-related services or market Uni- 
versity-related merchandise to alumni of the University and 
members of their immediate families. 

o. Activities that enable the community in which the constituent 
institution or other University entity is located, or the people of 
the State to utilize the University’s facilities, equipment, or 
expertise. If the University proposes to engage in a new type of 
activity under this subdivision, then the University shall provide 
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electronic notice of the proposal to the persons who have re- 
quested to be included in the registry created pursuant to 
subdivision (j)(2) of this section prior to engaging in the new type 
of activity. 

(8a) The University of North Carolina with regard to the operation of gift 
shops, snack bars, and food service facilities physically connected to 
any of The University of North Carolina’s public exhibition spaces, 
including the North Carolina Arboretum, provided that the resulting 
profits are used to support the operation of the public exhibition space. 

(9) The Department of Environment and Natural Resources, except that 
the Department shall not construct, maintain, operate or lease a hotel 
or tourist inn in any park over which it has jurisdiction. The North 
Carolina Wildlife Resources Commission may sell wildlife memora- 
bilia as a service to members of the public interested in wildlife 
conservation. 

(10) Child-caring institutions or orphanages receiving State aid. 

(11) Highlands School in Macon County. 

(12) The North Carolina State Fair. 

(13) Rural electric memberships corporations. 

(13a) State Farm Operations Commission. 

(13b) The Department of Agriculture and Consumer Services with regard 
to its lessees at farmers’ markets operated by the Department. 

(13c) The Western North Carolina Agricultural Center. 

(13d) Agricultural centers or livestock facilities operated by the Depart- 
ment of Agriculture and Consumer Services. 

(14) Nothing herein contained shall be construed to prohibit the engage- 
ment in any of the activities described in subsection (a) hereof by a 
firm, corporation or person who or which is a lessee of space only of the 
State of North Carolina or any of its departments or agencies; 
provided the leases shall be awarded by the Department of Adminis- 
tration to the highest bidder, as provided by law in the case of State 
contracts and which lease shall be for a term of not less than one year 
and not more than five years. 

(15) The State Department of Correction is authorized to purchase and 
install automobile license tag plant equipment for the purpose of 
manufacturing license tags for the State and local governments and 
for such other purposes as the Department may direct. 

The Commissioner of Motor Vehicles, or such other authority as 
may exercise the authority to purchase automobile license tags is 
hereby directed to purchase from, and to contract with, the State 
Department of Correction for the State automobile license tag re- 
quirements from year to year. 

The price to be paid to the State Department of Correction for the 
tags shall be fixed and agreed upon by the Governor, the State 
Department of Correction, and the Motor Vehicle Commissioner, or 
such authority as may be authorized to purchase the supplies. 

(16) Laundry services performed by the Department of Correction may be 
provided only for agencies and instrumentalities of the State which 
are supported by State funds and for county or municipally controlled 
and supported hospitals presently being served by the Department of 
Correction, or for which services have been contracted or applied for in 
writing, as of May 22, 1973. In addition to the prior sentence, laundry 
services performed by the Department of Correction may be provided 
for the Governor Morehead School and the North Carolina School for 
the Deaf. 

The services shall be limited to wet-washing, drying and ironing of 
flatwear or flat goods such as towels, sheets and bedding, linens and 
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those uniforms prescribed for wear by the institutions and further 
limited to only flat goods or apparel owned, distributed or controlled 
entirely by the institutions and shall not include processing by any 
dry-cleaning methods; provided, however, those garments and items 
presently being serviced by wet-washing, drying and ironing may in 
the future, at the election of the Department of Correction, be 
processed by a dry-cleaning method. 


(17) The North Carolina Global TransPark Authority or a lessee of the 


Authority. 


(18) The activities and products of private enterprise carried on or 


manufactured within a State prison facility pursuant to G.S. 148-70. 


(19) The North Carolina Justice Academy. 
(20) The Department of Transportation, or any nonprofit lessee of the 


Department, for the sale of books, crafts, gifts, and other tourism- 
related items at visitor centers owned by the Department. 


(21) The North Carolina Rural Redevelopment Authority or a lessee of the 


Authority. 


(22) The North Carolina State Highway Patrol. 
(23) The North Carolina State Lottery Commission. 
(c) The provisions of subsection (a) shall not prohibit: 
(1) The sale of products of experiment stations or test farms. 
(la) The sale of products raised or produced incident to the operation of a 


community college viticulture/enology program as authorized by G.S. 
18B-1114.4. 


(1b) The sale by North Carolina State University at University-owned 


facilities of dairy products, including ice cream, cheeses, milk-based 
beverages, and the by-products of heavy cream, produced by the Dairy 
and Process Applications Laboratory, so long as any profits are used to 
support the Department of Food Science and College of Agriculture 
and Life Sciences at North Carolina State University. 


(2) The sale of learned journals, works of art, books or publications of the 


Department of Cultural Resources or other agencies, or the Supreme 
Court Reports or Session Laws of the General Assembly. 


(3) The business operation of endowment funds established for the 


purpose of producing income for educational purposes; for purposes of 
this section, the phrase “operation of endowment funds” shall include 
the operation by public postsecondary educational institutions of 
campus stores, the profits from which are used exclusively for award- 
ing scholarships to defray the expenses of students attending the 
institution; provided, that the operation of the stores must be ap- 
proved by the board of trustees of the institution, and the merchan- 
dise sold shall be limited to educational materials and supplies, gift 
items and miscellaneous personal-use articles. Provided further that 
sales at campus stores are limited to employees of the institution and 
members of their immediate families, to duly enrolled students of the 
campus at which a campus store is located and their immediate 
families, to duly enrolled students of other campuses of the University 
of North Carolina other than the campus at which the campus store is 
located, to other campus stores and to other persons who are on 
campus other than for the purpose of purchasing merchandise from 
campus stores. It is the intent of this subdivision that campus stores 
be established and operated for the purpose of assuring the availabil- 
ity of merchandise described in this Article for sale to persons 
enumerated herein and not for the purpose of competing with stores 
operated in the communities surrounding the campuses of the Uni- 
versity of North Carolina. 
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(3a) The use of community college personnel or facilities, with the consent 
of the trustees of that college, in support of or by a private business 
enterprise located on a community college campus or in the service 
area of a community college for one or more of the following specific 
services in support of economic development: 

a. Small business incubators. — As used in this sub-subdivision, the 
term “small business incubators” means sites for new business 
ventures in the service area of the community college that are in 
need of the support and assistance provided by the college; and, 
without which, the likelihood of success of the business would be 
greatly diminished. The services of the small business incubator 
shall not extend to any such new business venture for a period of 
more than 24 months. 

b. Product testing services. 

c. Videoconferencing services provided to the public for occasional 
use. 

(3b) The operation of a military business center by a community college. 
For the purposes of this subdivision, the term “military business 
center” means a facility that serves to coordinate and facilitate 
interactions between the United States Armed Forces; military per- 
sonnel, veterans, and their families; and private businesses. 

(3c) The use of the personnel and facilities of Western Piedmont Commu- 
nity College, with the consent of the trustees of the college, in support 
of economic development through the operation of the East Campus 
and its companion facilities as an event venue. 

(3d) The use of community college facilities by a private business enter- 
prise that has loaned or donated instructional equipment to the 
college to demonstrate that equipment to customers. This use of 
college facilities shall be in accordance with policies adopted by the 
board of trustees of the college. 

(4) The operation of lunch counters by the Department of Health and 
Human Services as blind enterprises of the type operated on January 
1, 1951, in State buildings in the City of Raleigh. 

(5) The operation of a snack bar and cafeteria in the State Legislative 
Building, and a snack bar in the Legislative Office Building. 

(6) The maintenance by the prison system authorities of eating and 
sleeping facilities at units of the State prison system for prisoners and 
for members of the prison staff while on duty, or the maintenance by 
the highway system authorities of eating and sleeping facilities for 
working crews on highway construction or maintenance when actu- 
ally engaged in such work on parts of the highway system. 

(7) The operation by penal, correctional or facilities operated by the 
Department of Health and Human Services, the Department of 
Juvenile Justice and Delinquency Prevention, or by the Department 
of Agriculture and Consumer Services, of dining rooms for the inmates 
or clients or members of the staff while on duty and for the accom- 
modation of persons visiting the inmates or clients, and other bona 
fide visitors. 

(8) The sale by the Department of Agriculture and Consumer Services of 
livestock, poultry and publications in keeping with its present live- 
stock and farm program. 

(9) The operation by the public schools of school cafeterias. 

(9a) The use of a public school bus or public school activity bus for a 
purpose allowed under G.S. 115C-242 or the use of a public school 
activity bus for a purpose authorized by G.S. 115C-247. 

(9b) The use of a public school activity bus by a nonprofit corporation or a 
unit of local government to provide transportation services for school- 
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aged and preschool-aged children, their caretakers, and their instruc- 
tors to or from activities being held on the property of a nonprofit 
corporation or a unit of local government. The local board of education 
that owns the bus shall ensure that the person driving the bus is 
licensed to operate the bus and that the lessee has adequate liability 
insurance to cover the use and operation of the leased bus. 

(10) Sale by any State correctional or other institution of farm, dairy, 
livestock or poultry products raised or produced by it in its normal 
operations as authorized by the act creating it. 

(11) The sale of textbooks, library books, forms, bulletins, and instruc- 
tional supplies by the State Board of Education, State Department of 
Public Instruction, and local school authorities. 

(12) The sale of North Carolina flags by or through the auspices of the 
Department of Administration, to the citizens of North Carolina. 

(13) The operation by the Department of Correction of forestry manage- 
ment programs on State-owned lands, including the sale on the open 
market of timber cut as a part of the management program. 

(14) The operation by the Department of Correction of facilities to 
manufacture and produce traffic and street name signs for use on the 
public streets and highways of the State. 

(15) The operation by the Department of Correction of facilities to 
manufacture and produce paint for use on the public streets and 
highways of the State. 

(16) The performance by the Department of Transportation of dredging 
services for a unit of local government. 

(17) The sale by the State Board of Elections to political committees and 
candidate committees of computer software designed by or for the 
State Board of Elections to provide a uniform system of electronic 
filing of the campaign finance reports required by Article 22A of 
Chapter 163 of the General Statutes and to facilitate the State Board’s 
monitoring of compliance with that Article. This computer software 
for electronic filing of campaign finance reports shall not exceed a cost 
of one hundred dollars ($100.00) to any political committee or candi- 
date committee without the State Board of Elections first notifying in 
writing the Joint Legislative Commission on Governmental Opera- 
tions. 

(18) The leasing of no more than 50 acres within the North Carolina 
Zoological Park by the Department of Environment and Natural 
Resources to the North Carolina Zoological Society for the mainte- 
nance or operation, pursuant to a contract or otherwise, of an 
exhibition center, theater, conference center, and associated restau- 
rants and lodging facilities. 

(19) The use of the North Carolina Museum of Art’s conservation lab by 
the Regional Conservation Services Program of the North Carolina 
Museum of Art Foundation for the provision of conservation treat- 
ment services on privately owned works of art. However, when 
providing this service, the Regional Conservation Services Program 
shall give priority to publicly owned works of art. 

(d) A department, agency or educational unit named in subsection (b) shall 
not perform any of the prohibited acts for or on behalf of any other department, 
agency or educational unit. 

(e) Any person, whether employee of the State of North Carolina or not, who 
shall violate, or participate in the violation of this section, shall be guilty of a 
Class 1 misdemeanor. 

(f) Notwithstanding the provisions of GS. 66-58(a), the operation by the 
Department of Correction of facilities for the manufacture of any product or the 
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providing of any service pursuant to G.S. 148-70 not regulated by the 
provisions of subsection (c) hereof, shall be subject to the prior approval of the 
Governor, with biennial review by the General Assembly, at the beginning of 
each fiscal year commencing after October 1, 1975. The Department of 
Correction shall file with the Director of the Budget quarterly reports detailing 
prison enterprise operations in such a format as shall be required by the 
Director of the Budget. 

(g) The North Carolina School of Science and Mathematics may engage in 
any of the activities permitted by G.S. 66-58(b)(8) and (c)(3). 

(h) Notwithstanding the provisions of G.S. 66-58(b)(8), The University of 
North Carolina, its constituent institutions, the Centennial Campus of North 
Carolina State University, the Horace Williams Campus of the University of 
North Carolina at Chapel Hill, a Millennial Campus of a constituent institu- 
tion of The University of North Carolina, or any corporation or other legal 
entity created or directly controlled by and using land owned by The Univer- 
sity of North Carolina shall consult with and provide the following information 
to the Joint Legislative Commission on Governmental Operations before 
issuing debt or executing a contract for a golf course or for any transient 
accommodations facility, including a hotel or motel: 

(1) Architectural concepts. 

(2) Financial and debt service projections. 

(3) Business plans. 

(4) Operating plans. 

(5) Feasibililty studies and consultant reports. 

(i) The Board of Governors of The University of North Carolina shall 
establish a panel to determine whether The University of North Carolina is 
authorized pursuant to sub-subdivisions m., n., and o. of subdivision (8) of 
subsection (b) of this section to undertake an activity in competition with an 
existing or proposed nongovernmental entity. Pursuant to G.S. 138-5, panel 
members shall receive the same per diem and reimbursement for travel 
expenses as members of State boards and commissions. The University of 
North Carolina shall be responsible for staffing and paying the expenses of the 
panel. The panel shall consist of nine members as follows: 

(1) Two members who are familiar with the interests of the business 
community of the State appointed by the Governor. 

(2) Two members who are familiar with the interests of the business 
community of the State appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives 
under G.S. 120-121. 

(3) Two members who are familiar with the interests of the business 
community of the State appointed by the General Assembly upon the 
recommendation of the President Pro Tempore of the Senate under 
Sipe 4 WO teal 

(4) Three members who are not employees of The University of North 
Carolina appointed by the Board of Governors. 

The panel may make the determination whether a proposed or ongoing 
activity undertaken under sub-subdivisions m. or n. of subdivision (8) of 
subsection (b) of this section is unauthorized competition. The panel may also 
make a determination whether a proposed or ongoing activity undertaken 
under sub-subdivision 0. of subdivision (8) of subsection (b) of this section is 
either unauthorized or unfair competition. The University will be bound by a 
decision of the panel that a proposed or ongoing activity is not justified by the 
exceptions set out in sub-subdivisions m., n., or 0. of subdivision (8) of 
subsection (b) of this section. 

The panel established by this subsection shall report to the Joint Legislative 
Economic Development Oversight Committee. The panel shall report to the 
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Committee by May 1 of each year on the number and types of determinations 
made during the preceding year. 

(j) The Board of Governors shall establish and publish procedures to be used 
by the panel created under subsection (i) of this section in making determina- 
tions. The procedures shall: 

(1) Include that a determination may be initiated based on a request from 
any nongovernmental entity in the State that is in or proposes to be in 
the same or a similar or competing business or based on a request 
from the constituent institution or other university system entity 
engaging in or proposing to engage in the activity. 

(2) Require the panel to maintain a registry of all parties that request to 
receive notification of the panel’s proceedings. The notification may be 
electronic and shall be given to all parties that have requested to be 
notified at least seven days prior to the panel’s meeting. The notice 
shall include the name of the constituent institution or other univer- 
sity system entity engaging in or proposing to engage in the activity 
and the nature of the activity. The panel shall provide the documents 
relating to any agenda item to anyone requesting them in advance of 
the panel’s proceedings. 

(3) Provide that the agendas for the panel’s meetings, the minutes of the 
meetings, and the determinations of the panel shall be posted on The 
University of North Carolina Web site. 

(k) The University of North Carolina and its employees may rely on a 
determination made by the panel created under subsection (i) of this section as 
to whether an activity violates this section, and a determination that an 
activity is authorized shall be an absolute defense in any prosecution for any 
activity undertaken before a contrary determination is made by a court or by 
an opinion of the Attorney General. The panel shall not have the power to 
overrule a prior determination of the Attorney General. 

(1) The proceeds of any activity undertaken under sub-subdivisions m., n., or 
0. of subdivision (8) of subsection (b) of this section shall be placed in an 
institutional trust fund pursuant to G.S. 116-36.1 and shall be used to continue 
to conduct the activity that generated the proceeds or to further the mission of 
the constituent institution or other University entity engaging in the activity. 
(1929, c. 221, s. 151933, ¢c. 172, s. 18; 1939, .c. 122; 1941) c. 86; 1951) c. 109075. 
1; 1957, c. 349, ss. 6, 10; 1967, c. 996, s. 18; 1973, c. 476, ss. 48, 128, 143; e671, 
84 1 e969; CN 262 657 86710. 12945 cMI45N he. Te 97 be. 30NBSaoeS ac 5407 
8797846; 197% cc. 35D, 715; '¢. 771s 471979) cx830 su 4 198IMen6s hans. 
1983, €. 8, ¢ 476;¢ 717, s. 13; ¢. 761, S. 168; 1985, e2589Ns 28-c1 yas 20ord. 
1989, c. 727, s. 218(9); 1989 (Reg. Sess., 1990), c. 1004, s. 1; 1991, c. 749, s. 7; 
1991 (Reg. Sess., 1992), c. 902, s. 3; 1993, c. 539, s. 513; 1994, Ex. Sess., c. 24, 
s. 14(c)w 1993 (Reg? Sess. 1994), 'c. 7690s. 17. love (17g 4a) 1995%c, 949 ae 
2; c. 507, s. 13.1(a); 1997-258, s. 1; 1997-261, ss. 4-6; 1997-315, s. 1; 1997-4438, 
s. 11A.21; 1997-456, s. 55.2A; 1997-527, s. 1; 1998-202, s. 4(d), (e); 1998-212, ss. 
9.9, 13.3; 1999-234, s. 9; 1999-237, ss. 19.7, 27.23A; 2000-137, ss. 4(f), 4(g); 
2000-148,'s. 6;°2000-177, s. 10; 2001441 5. 2:"2007-127)'s. 1 200368. 1 
2002-102, s. 3; 2002-109, s. 1; 2002-126, ss. 9.15(a), 18.5; 2004-124, ss. 8.17(b), 
9.13; 2005-20, s. 1; 2005-63, s. 1; 2005-247, s. 1; 2005-344, s. 5; 2005-397, ss. 1, 
Paealig, 


Local Modification. — Columbus: 1977, c. property to construct and provide up to three 
850; Moore County Board of Education: 1999- _ affordable rental housing projects with priority 
176, s. 1 (use of buses for tournament June 12, for teachers). 
1999-June 20, 1999); 2004-68; Dare County Editor’s Note. — Session Laws 1991 (Reg. 
Board of Education: 2004-16 (as to lease of  Sess., 1992), c. 902, s. 3 added a subdivision 
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(b)(17) to this section, which was redesignated 
as present subdivision (b)(18) at the direction of 
the Revisor of Statutes. 

Session Laws 2003-284, s. 15.10(a)-(c), pro- 
vides: “The Department of Juvenile Justice and 
Delinquency Prevention shall harvest and sell 
a portion of the timber on the real property at 
Samarkand Youth Academy. Notwithstanding 
Chapter 146 of the General Statutes, G.S. 66- 
58, and any other provision of law, the net 
proceeds derived from the sale of the timber in 
an amount not to exceed two hundred fifty 
thousand dollars ($250,000) shall be deposited 
with the State Treasurer in a capital improve- 
ment and repair and renovation account to the 
credit of the Department of Juvenile Justice 
and Delinquency Prevention. The Department 
shall use the funds for major repair to the 
streets and parking lots at the Samarkand 
Youth Academy and for additional street light- 
ing and repairs of buildings at the Academy. 

“The Department of Juvenile Justice and 
Delinquency Prevention shall report to the 
Joint Legislative Commission on Governmental 
Operations by December 1, 2003, on the 
progress of the harvest and sale of the timber at 
Samarkand Youth Academy pursuant to sub- 
section (a) of this section. 

“The remainder of the net proceeds from the 
sale of the timber at Samarkand Youth Acad- 
emy, if any, shall revert to the General Fund.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2008-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a severabil- 
ity clause. 

Session Laws 2002-126, s. 9.15, which added 
subsection (h), provides: “This section [s. 9.15 of 
Session Laws 2002-126] does not apply if the 
golf course or transient accommodations facil- 
ity 1s owned, operated, or leased by The Uni- 
versity of North Carolina or one of its constit- 
uent institutions on or before July 1, 2002. This 
section [s. 9.15 of Session Laws 2002-126] is 
effective when it becomes law.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5, contains a 
severability clause. 

Session Laws 2005-276, s. 8.11, as amended 
by Session Laws 2005-345, s. 10, provides: “Of 
the funds appropriated in this act to the Com- 
munity Colleges System Office, the sum of two 
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million dollars ($2,000,000) for the 2005-2006 
fiscal year shall be allocated to the Partnership 
for Defense Innovation for the establishment of 
the Defense Technology Innovation Center. 
These funds shall be used for the following: 

“(1) Site selection and acquisition, including 
the purchase or lease of real property to house 
the Center; the construction of buildings or 
other site structures; the improvement or refur- 
bishment of existing structures to provide ap- 
propriate laboratory and administrative space; 
and the improvement of existing infrastructure 
at the facility, including improvements to util- 
ity, telecommunications, and Internet infra- 
structure. 

“(2) Equipment acquisition, including acqui- 
sition of laboratory equipment and supplies 
and office furniture, equipment, and supplies. 

“(3) Employment of staff to support the mis- 
sion of the Center and to oversee day-to-day 
operations of the Center. 

“(4) Implementation of the business and mar- 
keting plan delivered to the General Assembly 
in 2005 by the North Carolina Electronics and 
Information Technologies Association 
(NCEITA) as directed by Section 8.17 of S.L. 
2004-124, including contracting with an expe- 
rienced incubator development team to develop 
the Center and implement the business plan. 

“(5) Development of a tenant screening pro- 
cess and the recruitment of appropriate tenants 
for the Center. 

“(6) Administration and operation of the Cen- 
ter and the development of a sustainable busi- 
ness plan for the Center.” 

Session Laws 2005-344, s. 14, provides: 
“Nothing in this act [enacting the North Caro- 
lina State Lottery] shall be construed to obli- 
gate the General Assembly to appropriate 
funds to implement this act.” 

Effect of Amendments. — Session Laws 
2005-397, s. 4, was codified as the last para- 
graph in subsection (i) at the direction of the 
Revisor of Statutes. 

Session Laws 2004-124, ss. 8.17(b) and 9.13, 
effective July 1, 2004, rewrote subdivision 
(b)(8); and added subdivision (c)(3b). 

Session Laws 2005-20, s. 1, effective April 28, 
2005, added subdivision (c)(1b). 

Session Laws 2005-63, s. 1, effective May 26, 
2005, added subdivision (c)(3c). 

Session Laws 2005-247, s. 1, effective August 
4, 2005, added subdivision (c)(3d). 

Session Laws 2005-344, s. 5, effective August 
31, 2005, added subdivision (b)(23). 

Session Laws 2005-397, ss. 1 and 2, effective 
September 14, 2005, substituted “operated by it 
prior to January 1, 2005” for “now operated by 
it” in subdivision (b)(8)a.; deleted “not exceed- 
ing twenty-five cents (25¢) in value” preceding 
“when sold to” in subdivision (b)(8)b.; added 
subdivisions (b)(8)/. through (b)(8)o.; and added 
subsections (i) through (J). 

Legal Periodicals. — For note on the rejec- 
tion of the “public purpose” requirement for 
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state tax exemption, see 17 Wake Forest L. Rev. 
293 (1981). 
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CASE NOTES 


Enforcement of Section. — Governmental 
units created by the state have no duty or 
authority to attempt to enforce the provisions of 
this section by ad valorem taxation of State 
property. In re University of N.C., 300 N.C. 568, 
268 S.E.2d 472 (1980). 

Section Does Not Create Private Cause 
of Action. — Although businesses claimed uni- 
versity, through its trademark licensing pro- 
gram, violated this section by engaging indi- 
rectly in the sale of goods, the court declined to 


find that the statute created a private cause of 
action; subsection (e) denominating violation of 
section a misdemeanor provided an exclusive 
remedy and there was no clear indication that 
the section was intended to protect any special 
class of which businesses might have been 
members. Board of Governors v. Helpingstine, 
714 F. Supp. 167 (M.D.N.C. 1989). 

Cited in N.C. Motorcoach Ass’n v. Guilford 
County Bd. of Educ., 315 F. Supp. 2d 784, 2004 
U.S. Dist. LEXIS 7288 (M.D.N.C. 2004). 


OPINIONS OF ATTORNEY GENERAL 


The North Carolina State Fair exemp- 
tion in subsection (b) of this section applies 
to the buildings and grounds on a year-round 
basis. See opinion of Attorney General to Gov- 
ernor James B. Hunt, Jr., and the Council of 
State, 53 N.C.A.G. 36 (1983). 

Concessions on Ferries. — G.S. 136-82, 
which authorizes the Department of Transpor- 
tation to provide certain items at concessions 
on ferries and at ferry facilities, must be read in 
conjunction with the clearly expressed public 
policy stated in subsection (a) of this section 
that prohibits government agencies from com- 
peting with private industries in business. See 
opinion of Attorney General to E.H. McEntire, 
P.E., State Highway Chief Engineer, 59 
N.C.A.G. 53 (1989). 

TACIT Program Not Violative of Section. 
— The TACIT Program, offered by North Caro- 
lina State University’s Department of Urban 
Affairs to units of local government to educate 
employees with respect to selecting appropriate 
computer equipment, does not violate the pro- 
visions of this section. See opinion of the Attor- 
ney General to Mr. George E. Tatum, Register 
of Deeds, Cumberland County, 55 N.C.A.G. 101 
(1986). 

Hearing Aid Fitting Services May Be 
Provided at UNC Clinics. — Hearing aid 
fitting services provided in University of North 
Carolina (UNC) clinics by graduate students in 
the UNC Audiology Master Degree programs 
were an integral part of their professional edu- 
cation and training and, therefore, the constit- 
uent institutions of UNC did not violate the 
Umstead Act by operating clinics in which their 
graduate students provided hearing aid evalu- 
ation and fitting services to the public. See 
opinion of Attorney General to M. Jackson 
Nichols, Allen & Pinnex, PA., 2002 N.C. AG 
LEXIS 2 (1/8/02). 


Conference Center/Hotel and _ Golf 
Course on Centennial Campus of North 
Carolina State University. — The expendi- 
ture of public funds by North Carolina State 
University for all purposes, business-related 
and otherwise, is not unlimited, but is subject 
to the “public purpose” constitutional analysis; 
1.e., an expenditure must be reasonably related 
to the purposes for which the university was 
established, and must primarily benefit public, 
as opposed to private interests. See opinion of 
Attorney General to Representative Martin L. 
Nesbitt, North Carolina General Assembly, 
2002 N.C.A.G. 33 (11/26/02). 

University of North Carolina Center for 
Public Television. — Agreements between 
the University of North Carolina Center for 
Public Television and private entities involving 
the production of commercial, noneducational 
products would both exceed its statutory au- 
thority and violate the Umstead Act; however, 
the Center is authorized to enter into agree- 
ments with private or public entities where 
such agreements will result in the creation of 
noncommercial, educational products. See 
opinion of Attorney General to Leslie J. Winner, 
University of North Carolina Vice President 
and General Counsel, 2002 N.C.A.G. 34 (10/16/ 
02). 

The endowment fund of the University of 
North Carolina Center for Public Television 
may enter into agreements with private or 
public entities for the use of the Center’s facil- 
ities to create commercial materials which may 
be unrelated to educational purposes, so long as 
the proceeds of such agreements are used for 
the benefit of the Center’s educational mission. 
See opinion of Attorney General to Leslie J. 
Winner, University of North Carolina Vice 
President and General Counsel, 2002 N.C.A.G. 
34 (10/16/02). 
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ARTICLE 11A. 


Electronic Commerce in Government. 


§ 66-58.1. Title; purpose. 


This Article shall be known and may be cited as the Electronic Commerce 
Act. The purpose of this Article is to facilitate electronic commerce with public 
agencies and regulate the application of electronic signatures when used in 
commerce with public agencies. (1998-127, s. 1.) 


§ 66-58.2. Definitions. 


The following definitions apply in this Article: 

(1) “Certification authority” means a person authorized by the Secretary 
to facilitate electronic commerce by vouching for the relationship 
between a person or public agency and that person’s or public agency’s 
electronic signature. 

(2) “Electronic signature” means any identifier or authentication tech- 
nique attached to or logically associated with an electronic record 
which is intended by the party using it to have the same force and 
effect as the party’s manual signature. 

(3) “Person” means any individual, firm, partnership, corporation, or 
combination thereof of whatsoever form or character. 

(4) “Public agencies” means and includes every public office, public officer 
or official (State or local, elected or appointed), institution, board, 
commission, bureau, council, department, authority, or other unit of 
government of the State or of any county, unit, special district, or 
other political subdivision of government. 

(5) “Secretary” means Secretary of State. 

(6) “Transaction” means an electronic transmission of data between a 
person and a public agency, or between public agencies, including, but 
not limited to, contracts, filings, and legally operative documents. 
O199S=127, s. 1.) 


§ 66-58.3. Certification authority licensing. 


All persons acting as a certification authority with respect to transactions 
under this Article shall be licensed by the Secretary prior to representing 
themselves or acting as a certification authority under this Article. Certifica- 
tion authority licensing standards set by the Secretary may include, but are 
not limited to, technical, physical, procedural, and personnel security controls, 
repository obligations, and financial responsibility standards. Upon payment 
of the required fees, a certification authority meeting the standards adopted by 
the Secretary by rule shall be licensed for a period of one year. Licenses of 
certification authorities complying with the standards adopted by the Secre- 
tary may be renewed for additional one-year terms upon payment of the 
required renewal fee. (1998-127, s. 1.) 


§ 66-58.4. Use of electronic signatures. 


All public agencies may accept electronic signatures pursuant to this Article, 
pursuant to Article 40 of this Chapter (the Uniform Electronic Transactions 
Act), or pursuant to other law. (1998-127, s. 1; 2003-233, s. 1.) 
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Local Modification. — Cabarrus: 2002-115, 
s. 1; Durham: 2003-326, s. 2.1; Harnett: 2003- 
326, s. 2.1; Mecklenburg: 2002-115, s. 1; Moore: 
2003-326, s. 2.1; New Hanover: 2003-326, s. 2.1; 
Randolph: 2003-326, s. 2.1. 

Editor’s Note. — Session Laws 2003-238, s. 
5(a), provides: “This act is enacted or adopted 
after the date of the enactment of the Electronic 
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Signatures in Global and National Commerce 
Act, 15 U.S.C. § 7001, et seq., and hereby 
makes specific reference as required by that 
law.” 

Effect of Amendments. — Session Laws 
2003-233, s. 1, effective June 19, 2003, and 
applicable to all filings made on or after that 
date, rewrote the section. 


§ 66-58.5. Validity of electronic signatures. 


(a) An electronic signature contained in a transaction undertaken pursuant 
to this Article between a person and a public agency, or between public 
agencies, shall have the same force and ‘effect as a manual signature provided 
all of the following requirements are met: 

(1) The public agency involved in the transaction requests or requires the 
use of electronic signatures. 
(2) The electronic signature contained in the transaction embodies all of 
the following attributes: 
. It is unique to the person using it; 
b. It is capable of certification; 
c. It is under sole control of the person using it; 
d. It is linked to data in such a manner that if the data are changed, 
the electronic signature is invalidated; and 
e. It conforms to rules adopted by the Secretary pursuant to this 
Article. 

(b) A transaction undertaken pursuant to this Article between a person and 
a public agency, or between public agencies, is not unenforceable, nor is it 
inadmissible into evidence, on the sole ground that the transaction is evi- 
denced by an electronic record or that it has been signed with an electronic 
signature. 

(c) This Article does not affect the validity of, presumptions relating to, or 
burdens of proof regarding an electronic signature that is accepted pursuant to 
Article 40 of this Chapter or other law. (1998-127, s. 1; 2003-233, s. 2.) 


ja) 


Editor’s Note. — Session Laws 2003-233, s. 
5(a), provides: “This act is enacted or adopted 
after the date of the enactment of the Electronic 
Signatures in Global and National Commerce 


Act, 15 U.S.C. § 7001, et seq., and hereby 
makes specific reference as required by that 
law.” 


§ 66-58.6. Enforcement. 


(a) The Secretary may investigate complaints or other information indicat- 
ing fraudulent or unlawful conduct that violates this Article or the rules 
promulgated thereunder. : 

(b) The Superior Court Division of the General Court of Justice has 
jurisdiction and authority upon application of the Secretary to enjoin or 
restrain violations of this Article. 

(c) It shall be the duty of the Attorney General, when requested, to represent 
the Secretary in actions or proceedings in connection with this Article. 

(d) Nothing in this Article shall adversely affect any rights or the enforce- 
ment of any rights acquired by any person or public agency under any other 
statute or at common law with respect to matters also covered by this Article. 
Sain Bh ke) 
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§ 66-58.7. Civil penalty. 


The Secretary may assess a civil penalty of not more than five thousand 
dollars ($5,000) per violation against any certification authority that violates a 
provision of this Article or any rule promulgated thereunder. In determining 
the amount of a penalty under this section, the Secretary shall give due 
consideration to each of the following factors: 

(1) The organizational size of the certification authority cited; 

(2) The good faith of the certification authority cited; 

(3) The gravity of the violation; 

(4) The prior record of the violator in complying or failing to comply with 
this Article or a rule adopted pursuant to this Article; and 

(5) The risk of harm caused by the violation. 

Chapter 150B of the General Statutes governs the imposition of a civil 
penalty under this section. A civil penalty owed under this section may be 
recovered in a civil action brought by the Secretary or the Attorney General. 
(1998-127, s. 1.) 


§ 66-58.8. Criminal penalty. 


(a) Any person who willfully violates any provision of this Article, or who 
willfully violates any rule or order under this Article, with intent to defraud, is 
guilty of a Class I felony. 

(b) The Secretary shall provide such evidence as is available concerning 
criminal violations of this Article or of any rule or order promulgated 
hereunder to the proper district attorney, who may, with or without such a 
reference, institute appropriate criminal proceedings under this Article. 

(c) Nothing in this Article limits the power of the State to punish any person 
for any conduct which constitutes a crime by statute or common law. (1998-127, 
s. 1.) 


§ 66-58.9. Exemptions. 


This Article shall not apply to any of the following: 

(1) Electronic signatures and facsimile signatures that are otherwise 
allowed by law. 

(2) The execution of documents filed with, issued, or entered by a court of 
the General Court of Justice. However, a document or transaction 
validly executed under this Article is not rendered invalid because it 
is filed with, or attached to, a document issued or entered by a court 
of the General Court of Justice. 

(3) Transactions where a public agency is not a party. (1998-127, s. 1.) 


§ 66-58.10. Rule making. 


(a) The Secretary may promulgate rules under this Article. Such rules may 
include, but are not limited to: 
(1) Definitions, including, but not limited to, more technical definitions of 
“certification authority” and “electronic signature’; 
(2) The creation, accreditation, bonding, licensing, operation, regulation, 
and sanctioning of certification authorities; 
(3) The imposition of licensing and renewal fees in amounts not to exceed 
five thousand dollars ($5,000) per year; and 
(4) The imposition of civil monetary penalties for noncompliance with this 
Article or the rules promulgated thereunder. 
(b) Notwithstanding G.S. 150B-21.1(a), the Secretary may adopt temporary 
rules to implement the certification authority technology provisions of this 
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Article using the procedure for adoption of temporary rules under G.S. 
150B-21.1(a2). 

(c) The Secretary shall deposit licensing and renewal fees in the General 
Fund. (1998-127, s. 1.) 


§ 66-58.11. Reciprocal agreements. 


The Secretary is hereby authorized to enter into reciprocal arrangements 
with appropriate and duly authorized public agencies of other jurisdictions 
having a law substantially similar to this Article so as to further the purpose 
of this Article. (1998-127, s. 1.) 


§ 66-58.12. Agencies may provide access to _ services 
through electronic and digital transactions; 
fees authorized. 


(a) Public agencies are encouraged to maximize citizen and business access 
to their services through the use of electronic and digital transactions. A public 
agency may determine, through program and transaction analysis, which of its 
services may be made available to the public through electronic means, 
including the Internet. The agency shall identify any inhibitors to electronic 
transactions between the agency and the public, including legal, policy, 
financial, or privacy concerns and specific inhibitors unique to the agency or 
type of transaction. An agency shall not provide a transaction through the 
Internet that is impractical, unreasonable, or not permitted by laws pertaining 
to privacy or security. 

(b) An agency may charge a fee to cover its costs of permitting a person to 
complete a transaction through the World Wide Web or other means of 
electronic access. The fee may be applied on a per transaction basis and may 
be calculated either as a flat fee or a percentage fee, as determined under an 
agreement between a person and a public agency. The fee may be collected by 
the agency or by its third party agent. 

(c) The fee imposed under subsection (b) of this section must be approved by 
the Office of State Budget and Management, in consultation with the State 
Chief Information Officer and the Joint Legislative Commission on Govern- 
mental Operations. The revenue derived from the fee must be credited to a 
nonreverting agency reserve account. The funds in the account may be 
expended only for e-commerce initiatives and projects approved by the State 
Chief Information Officer, in consultation with the Joint Legislative Oversight 
Committee on Information Technology. For purposes of this subsection, the 
term “public agencies” does not include a county, unit, special district, or other 
political subdivision of government. 

(d) This section does not apply to the Judicial Department. (2000-109, s. 8; 
2004-129, s. 27; 2005-92, s. 1.) 


Effect of Amendments. — Session Laws Session Laws 2005-92, s. 1, effective June 21, 
2004-129, s. 27, effective July 1, 2004, in sub- 2005, substituted “the Office of State Budget 
section (c), substituted “State Chief Informa- and Management, in consultation with the 
tion Officer” for “Information Resource Man- State Chief Information Officer and the Joint” 
agement Commission” twice and substituted for “the State Chief Information Officer, in 
“Legislative Oversight” for “Select.” consultation with the Joint” in subsection (c). 
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§§ 66-58.13 through 66-58.19: Reserved for future codification pur- 


poses. 


ARTICLE 11B. 


Electronic Access to State Services. 


§ 66-58.20. Development and implementation of Web por- 
tals; public agency links. 


(a) The Office of Information Technology Services (ITS) shall develop the 
architecture, requirements, and standards for the development, implementa- 
tion and operation of one or more centralized Web portals that will allow 
persons to access State government services on a 24-hour basis. ITS shall 
submit its plan for the implementation of the Web portals to the State Chief 
Information Officer for review and approval. When the plan is approved by the 
State Chief Information Officer, ITS shall move forward with development and 
implementation of the statewide Web Portal system. 

(b) Each State department, agency, and institution under the review of the 
State Chief Information Officer shall functionally link its Internet or electronic 
services to a centralized Web portal system established pursuant to subsection 
(a) of this section. (2000-67, s. 7.9; 2004-129, s. 28.) 


Editor’s Note. — Session Laws 2000-67, s. tuted “State Chief Information Officer” for “In- 
7.9, enacted this section as G.S. 66-58.12;it was formation Resource Management Commission 
recodified as this section at the direction of the (IRMC)” in subsection (a); and substituted 
Revisor of Statutes. “State Chief Information Officer” for “IRMC” in 

Effect of Amendments. — Session Laws _ subsections (a) and (b). 

2004-129, s. 28, effective July 1, 2004, substi- 


ARTICLE 12. 
Coupons for Products of Photography. 


8§ 66-59 through 66-64: Repealed by Session Laws 1995, c. 379, s. 18.5. 


ARTICLE’ 13: 


Miscellaneous Provisions. 


§ 66-65. Indemnity bonds required of agents, etc., to state 
maximum liability and period of liability. 


Wherever any person, firm, or corporation, engaged in the business of 
merchandising any articles whatsoever, shall require of its agents, solicitors, 
salesmen, representatives, consignees, or peddlers, or other persons selling or 
handling its merchandise, as a condition precedent to selling or handling any 
of the merchandise of said person, firm, or corporation, that such agents, 
solicitors, salesmen, representatives, consignees, or peddlers should furnish 
and provide a bond or guaranty or indemnity contract guaranteeing the full 
and faithful accounting of moneys collected from such merchandise, such bond 
or indemnity contract shall state specifically therein the maximum amount of 
money or other lability which the principal and the sureties or guarantors 
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thereof undertake thereby to pay in event of default of said bond or indemnity 
or guaranty contract; and said bond or indemnity or guaranty contract shall 
also state specifically the period of time during which liability may be incurred 
on account of any default in said bond or indemnity or guaranty contract. 

Any bond or indemnity or guaranty contract which does not comply with the 
provisions of this section shall be null and void and no action may be 
maintained against the surety or guarantor to recover any sum due thereon in 
any court of this State. (19438, c. 604, ss. 1, 2.) 


Legal Periodicals. — For comment on this 
section, see 21 N.C.L. Rev. 362 (1943). 


§ 66-66. Manufacture or sale of antifreeze solutions com- 
pounded with inorganic salts or petroleum 
distillates prohibited. 


The manufacture or sale of antifreeze solutions which are designated, 
intended, advertised, or recommended by the manufacturer or seller for use in 
the cooling systems of motor vehicles or gasoline combustion engines, and 
which are compounded with calcium chloride, magnesium chloride, sodium 
chloride, or other inorganic salts or with petroleum distillates is hereby 
prohibited. 

Any person, firm, or corporation violating the provisions of this section shall 
be guilty of a Class 1 misdemeanor. (1948, c. 625, ss. 1, 2; 1998, c. 539, s. 515; 
1994. Exepess.. c. 245. 14(c)) 


§ 66-67. Disposition by laundries and dry cleaning estab- 
lishments of certain unclaimed clothing. 


(a) If any person fails to claim any garment, clothing, household article or 
other article delivered for laundering, cleaning or pressing to any laundry or 
dry cleaning establishment as defined in G.S. 105-85, or any dry cleaning 
establishment as defined in G.S. 105-74, for a period of 90 days after the 
surrender of such articles for processing, the laundry or dry cleaning estab- 
lishment may dispose of such garments, clothing, household articles or other 
articles by whatever means it may choose, without liability or responsibility to 
the owner, 30 days after a notice has been mailed by certified mail, return 
receipt requested, to the last known address of the owner of the garment, 
clothing, or other article, stating that the article will be disposed of unless it is 
redeemed within 30 days of the mailing of the notice. Provided, however, that 
before such laundry or dry cleaning establishment may claim the benefit of this 
section it shall at the time of receiving such garments, clothing, household 
articles or other articles, have a notice of dimensions of not less than eight and 
one-half by 11 inches, prominently displayed in a conspicuous place in the 
office, branch office or retail outlet where said clothes, garments or articles are 
received, if the same be received at an office, on which notice shall appear the 
words “NOT RESPONSIBLE FOR GOODS LEFT ON HAND FOR MORE 
THAN 90 DAYS”. 

(b) If any person fails to claim any garment, clothing, household article or 
other article delivered to any laundry or dry cleaning establishment described 
in subsection (a) of this section and displaying the notice described in that 
subsection, for a period of 180 days, the laundry or dry cleaning establishment 
may, without giving notice to the owner, dispose of such garment, clothing, 
household article, or other article by whatever means it may choose, without 
liability or responsibility to the owner. 
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(c) The provisions of this section shall also be applicable with respect to the 
storage of garments, furs, rugs, clothing or other articles after the completion 
of the period for which storage was agreed to be provided. (1947, c. 975; 1953, 
Gm atoG 1, c, Jol 1087 ce, lboml99 ic So lesrE,) 


§ 66-67.1. Disposal by repair businesses of certain un- 
claimed property. 


(a) Disposal Authorized. — Notwithstanding the provisions of Article 1 of 
Chapter 44A of the General Statutes, a person who repairs, alters, treats, or 
improves personal property in the ordinary course of his business pursuant to 
an express or implied contract with an owner or legal possessor of the personal 
property may, upon compliance with the notice requirement of subsection (b), 
dispose of any personal property of a value of five hundred dollars ($500.00) or 
less, other than a motor vehicle, that has not been claimed by the owner or 
legal possessor for a period of sixty days or more after his receipt of written 
notice that the property is ready to be claimed. 

(b) Notice Requirement. — The repair business shall, at the time the 
property is surrendered, have a written notice of dimensions of not less than 
eight and one-half by eleven inches prominently displayed in a conspicuous 
place in the office or shop where the property was surrendered containing the 
following message: “NOT RESPONSIBLE FOR GOODS LEFT ON HAND 
FOR MORE THAN 60 DAYS”. When the property has been repaired or 
otherwise processed, the repair business shall notify the owner or legal 
possessor of the property, by certified mail with return receipt requested, that 
the property is ready to be claimed. 

(c) Liability. — A person who disposes of property in accordance with this 
section is not liable for damages to the owner of the property disposed of. 

(d) Definitions. — As used in this section, the terms “legal possessor” and 
“owner” have the meanings provided in G.S. 44A-1. (1987, c. 386.) 


§ 66-67.2. Persons who sell used goods on consignment 
must Keep certain records. 


(a) Aperson who is engaged in the business of selling used tangible personal 
property on consignment must keep a record of each piece of property 
consigned to that person for sale. The record must contain all of the following 
information: 

(1) A description of the property, including any model or serial number of 
the property. 

(2) The name, residence address, telephone number, and drivers license 
number or other identifying number of the owner of the property. 

(3) The date the property was consigned. 

(4) The owner’s stated value of the property. 

(b) The consignee shall provide the owner with a copy of the record required 
by subsection (a) of this section. 

(c) A person who fails to keep the records required by this section is guilty 
of a Class 2 misdemeanor. A law enforcement agency may examine the records 
required to be kept under this section during business hours. 

(d) This section does not apply to a motor vehicle. 

(e) This section does not apply to any nonprofit organization exempt from 
taxation under section 501(c)(3) of the Internal Revenue Code (26 U.S.C. 
oni c)(3)): (1991, 6.536, se 12 1993, c: 539, s. 516; 1994, Ex. Sess., c. 24, s:. 
14(c).) 
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§ 66-67.3. Disposal of dies, molds, forms, and patterns. 


(a) Definitions. — The following definitions apply in this section: 
(1) Customer. — Either of the following: 
a. A person who causes or caused a molder to fabricate, cast, or 
otherwise make a die, mold, form, or pattern. 
b. A person who causes or caused a molder to use a die, mold, form, or 
pattern to manufacture, assemble, or otherwise make a product. 
(2) Molder. — A tool or die maker or any other person who does either of 
the following: 
a. Fabricates, casts, or otherwise makes a die, mold, form, or pattern. 
b. Uses a die, mold, form, or pattern to manufacture, assemble, or 
otherwise make a product. 

(b) Ownership and Transfer. — A customer has all rights, title, and interest 
to a die, mold, form, or pattern made or used by a molder on behalf of the 
customer unless an agreement provides otherwise. If the customer does not 
claim possession of the die, mold, form, or pattern from the molder within three 
years after the last time it is used, the molder may choose to obtain all rights, 
title, and interest to the die, mold, form, or pattern by operation of law unless 
a written agreement provides otherwise. 

(c) Procedure. — If a molder chooses to have all rights, title, and interest to 
a die, mold, form, or pattern transferred to the molder by operation of law, the 
molder must send a written notice, by registered mail, return receipt re- 
quested, to the customer and to any known secured creditor. The notice must 
state that the molder intends to terminate the customer’s rights, title, and 
interest in a mold, die, form, or pattern by having those rights, title, and 
interest transferred to the molder by operation of law pursuant to this section. 
The notice to the customer must be sent to the customer’s last known address 
or, if the customer has designated in writing a different address for receipt of 
the notice, to the designated address. If a return receipt cannot be obtained for 
a notice that is mailed, the molder may give notice by publication in accordance 
with G.S. 1A- 1, Rule 4G1). The rights, title, and interest in a die, mold, form, 
or pattern are transferred by operation of law to a molder who gives notice as 
required by this section unless, within 30 days after the date the molder 
receives acknowledgement of the return receipt of a notice that is mailed or 45 
days after the date of first publication of a notice made by publication, the 
customer takes possession of the die, mold, form, or pattern, or makes other 
contractual arrangements with the molder for taking possession of or for 
storing the die, mold, form, or pattern. 

(d) Use Upon Transfer. — A molder to whom the rights, title, and interest in 
a die, mold, form, or pattern is transferred by operation of law under this 
section may destroy or otherwise dispose of the die, mold, form, or pattern as 
the molder’s own property without any risk of liability to the customer. The 
molder may not use the die, mold, form, or pattern for any other purpose. 

(e) Scope. — This section does not affect a right of a customer under federal 
patent or copyright law or any state or federal law pertaining to unfair 
competition. (1993, c. 541, s. 9.) 


534 


$66-68 ART. 14. BUSINESS UNDER ASSUMED NAME $66-68 


ARTICLE 14, 


Business under Assumed Name Regulated. 


§ 66-68. Certificate to be filed; contents; exemption of cer- 
tain partnerships and limited liability compa- 
nies engaged in rendering professional ser- 
vices; withdrawal or transfer of assumed 
name. 


(a) Unless exempt under subsection (e) hereof, before any person or part- 
nership engages in business in any county in this State under an assumed 
name or under any designation, name or style other than the real name of the 
owner or owners thereof, before any limited partnership engaged in business 
in any county in this State other than under the name set out in the Certificate 
filed with the Office of the Secretary of State, before any limited liability 
company engages in business in any county other than under the name set out 
in the articles of organization filed with the Office of the Secretary of State, or 
before a corporation engages in business in any county other than under its 
corporate name, such person, partnership, limited partnership, limited labil- 
ity company, or corporation must file in the office of the register of deeds of such 
county a certificate giving the following information: 

(1) The name under which the business is to be conducted; and 
(2) The name and address of the owner, or if there is more than one owner, 
the name and address of each. 

(b) If the owner is an individual or a partnership, the certificate must be 
signed and duly acknowledged by the individual owner, or by each general 
partner. If the owner is a corporation or limited liability company, it must be 
signed in the name. of the corporation or limited lability company and duly 
acknowledged as provided by G.S. 47-41.01 or G.S. 47-41.02. 

(c) Whenever a general partner withdraws from or a new general partner 
joins a partnership, a new certificate shall be filed. For limited partnerships, 
the requirement of this subsection (c) shall be deemed satisfied if the 
partnership is identified as the owner as provided in subsection (a) and the 
partnership’s certificate of limited partnership is amended as provided in G.S. 
59-202. 

(d) It is not necessary that any person, partnership, limited liability 
company, or corporation file such certificate in any county where no place of 
business is maintained and where the only business done in such county is the 
sale of goods by sample or by traveling agents or by mail. 

(e) Any partnership or limited liability company engaged in rendering 
professional services, as defined in G.S. 55B-2(6), in this State, shall be exempt 
from the requirements of this section if it shall file annually with the licensing 
board responsible for regulating the rendering of such professional services, or 
at such intervals as shall be designated from time to time by such licensing 
board, a listing of the names and addresses of its partners or members. The 
listing shall be open to public inspection during normal working hours. 

(f) Any person, partnership, limited liability company, or corporation exe- 
cuting and filing a certificate of assumed name as required by this section may, 
upon ceasing to engage in business in this State under the assumed name, 
withdraw the assumed name or transfer the assumed name to any other 
person, partnership, or corporation by filing in the office of the register of deeds 
of the county in which the certificate of assumed name is filed a certificate of 
withdrawal or a certificate of transfer executed as provided in subsection (b) of 
this section and setting forth: 
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(1) The assumed name being withdrawn or transferred; 

(2) The date of filing of the certificate of assumed name; 

(3) The name and address of the owner or owners of the business; 

(4) A statement that such owner or owners have ceased engaging in 


business under the assumed name; 


(5) If the assumed name is to be withdrawn, the effective date (which 


shall be a date certain but not more than 20 days from the date of 
filing) of the withdrawal if it is not to be effective upon the filing of the 
certificate of withdrawal; and 


(6) If the assumed name is to be transferred, the name and address of the 


transferee or transferees, and the effective date (which shall be a date 
certain but not more than 20 days from the date of filing) of the 
transfer if it is not to be effective upon the filing of the certificate of 
transfer. This subsection does not relieve a transferee of the obligation 
to file a certificate of assumed name as required by this Article. (1918, 
Chlits IC 5. Ss) S288 195 IVC SSe sero. 1 1907 Ceo200e 67 oO are 
c. 384; 1985, c. 264; 1987, c°723, ss. 12? 1987 (Res Sess 19380 re 
1031, s. 4; 1991 (Reg. Sess., 1992), c. 1030, s. 18; 1999-189) s:"6:; 


2000-140, s. 101(t).) 


Cross References. — As to prohibition of 
use of title “certified public accountant” by 
partnership or association unless all members 
qualified, see G.S. 93-4. 

Editor’s Note. — Subsection (a) was 
amended by Session Laws 1987 (Reg. Sess., 
1988), c. 1031, s. 4, in the coded bill drafting 
format provided by G.S. 120-20.1. It has been 


CASE 


Statute Is Highly Penal. — Chapter 77, 
Laws of 1913, codified as G.S. 66-68 through 
66-71, is of a highly penal character, and its 
meaning will not be extended by interpretation 
to include cases that do not come clearly within 
its provision. Jennette v. Coppersmith, 176 
N.C. 82, 97 S.E. 54 (1918); Security Fin. Co. v. 
Hendry, 189 N.C. 549, 127 S.E. 629 (1925). 

And the courts will not lend their aid to 
extend a highly penal statute, although it is 
within the police power, unless the case comes 
within the letter of the law, and also within its 
meaning and palpable design. It is just as 
clearly the policy of the law that it will not lend 
its aid in enforcing a claim founded on its own 
violation. Security Fin. Co. v. Hendry, 189 N.C. 
549, 127 S.E. 629 (1925). 

Intent of the statute is to prevent fraud 
or imposition upon those dealing with a busi- 
ness conducted under an assumed name, and to 
afford them means for knowing the status and 
responsibility of the concern with which they 
deal. Price v. Edwards, 178 N.C. 493, 101 S.E. 
33 (1919). 

The statute was enacted as a police regula- 
tion to protect the general public from fraud 
and imposition. Courtney v. Parker, 173 N.C. 
479, 92 S.E. 324 (1917); Security Fin. Co. v. 
Hendry, 189 N.C. 549, 127 S.E. 629 (1925). 


set out in the form above at the direction of the 
Revisor of Statutes. 

Legal Periodicals. — For comment on the 
1951 amendments to this Article, see 29 N.C.L. 
Rev. 377 (1951). 

For note, “The North Carolina Court of Ap- 
peals Provides a Solution to the Business Name 
Game,” see 66 N.C.L. Rev. 1064 (1988). 


NOTES 


The statute manifestly is for the protection of 
creditors of persons who fail to comply with its 
provisions, or of others who do business with 
them. The consequences of a violation are pre- 
scribed by G.S. 66-71. They seem to be limited 
to punishment as a misdemeanor, for it is 
expressly provided that failure to comply with 
this section, shall not prevent a recovery in a 
civil action by the person who shall violate the 
statute. Farmers’ Bank & Trust Co. v. Murphy, 
189 Ni 24 79m 127 gS, 27 1925), 

This section is intended to protect the public 
and creditors against fraud. Wilder v. Hobson, 
101 N.C. App. 199, 398 S.E.2d 625 (1990). 

Statute does not apply between part- 
ners who are presumed to know the status and 
responsibility of the partnership; and a surviv- 
ing partner may maintain his action against 
the heirs of the dead one to recover his share in 
the assets of a partnership in a legitimate 
business, notwithstanding the business had 
been conducted in the name solely of the dead 
partner, and the requirements of the statute 
had not been complied with. Price v. Edwards, 
TSN CAIs, LOTS i. oe (191 o): 

Where a partnership in a legitimate business 
has been conducted in the name of one of the 
partners alone, as between themselves the stat- 
ute does not apply; and an action of the silent 
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partner to recover his share of the assets from 
the other is not founded upon any wrong avoid- 
ing his recovery. Price v. Edwards, 178 N.C. 
493, 101 S.E. 33 (1919). 

Association Must Be Registered Under 
Section to Bring Suit Concerning Real 
Property. — Under the wording of G.S. 39-25, 
unincorporated, unregistered association may 
hold real property in its common name; how- 
ever, if the association wishes to bring suit 
concerning this property, it must be registered 
in accordance with G.S. 66-68. Cherokee Home 
Demonstration Club v. Oxendine, 100 N.C. App. 
622,397 S.E.2d 643 (1990). 

Filing of Certificate Does Not Manifest 
Intent to Form Partnership. — Filing of a 
certificate to transact business under an as- 
sumed name, pursuant to this section, does not 
manifest intent to form a partnership. Wilder v. 
Hobson, 101 N.C. App. 199, 398 S.E.2d 625 
(1990). 

Controlling Effect of G.S. 1-69.1 over G.S. 
39-24. — G.S. 39-24 was enacted in 1939. The 
amendment to G.S. 1-69.1, which added the 
requirement of an allegation of recordation 
under this section before suit may be brought 
by an unincorporated association in its common 
name, was enacted effective October 1, 1975. In 
the face of any irreconcilable conflict between 
the provisions of these two statutes, G.S. 
1-69.1, being the later enactment, will control 
or be regarded as a qualification of the earlier 
statute. Cherokee Home Demonstration Club v. 
Oxendine, 100 N.C. App. 622, 397 S.E.2d 643 
(1990). 

Failure to Comply with G.S. 1-69.1 Held 
Fatal to Complaint. — Failure of plaintiff 
unincorporated association to comply with the 
directives of G.S. 1-69.1 was fatal to its com- 
plaint. G.S. 1-69.1 requires an allegation of a 
recordation under this section before suit may 
be brought by an unincorporated association in 
its common name. Cherokee Home Demonstra- 
tion Club v. Oxendine, 100 N.C. App. 622, 397 
S.E.2d 643 (1990). 

Requirement That Unincorporated As- 
sociation Allege Its Registration. — While 
it is true that G.S. 1-69.1 requires unincorpo- 
rated association to allege its registration for 
purposes of bringing suit in its collective name, 
there is no concomitant requirement attached 
to its right to hold property under G.S. 39-25. 
Cherokee Home Demonstration Club v. 
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Oxendine, 100 N.C. App. 622, 397 S.E.2d 643 
(1990). 

Where a partnership is being conducted 
under the surname of the proprietors in 
such manner as to afford a reasonable and 
sufficient guide to a correct knowledge of the 
individuals composing the firm, the statute 
does not apply. Befarah v. Spell, 176 N.C. 193, 
96 S.E. 949 (1918). 

In Jennette v. Coppersmith, 176 N.C. 82, 97 
S.E. 54 (1918), it was held that the title of the 
plaintiffs’ firm, Jennette Bros., afforded a rea- 
sonable and sufficient guide to correct knowl- 
edge of the individuals composing the firm, and 
therefore did not come clearly within the doc- 
trine of “assumed” names within the meaning 
of this statute. 

Delay in Substituting Correct Name Not 
Fatal. — Where plaintiffs sued and served the 
appropriate party, their delay in substituting 
the correct name of that party was not fatal. 
Tyson v. Leggs Prods., Inc., 84 N.C. App. 1, 351 
S.E.2d 834 (1987). 

Sufficient Service on Corporate Agent. 
— Where at the time that plaintiffs instituted 
their action, corporation had not complied with 
this section, but was actively conducting busi- 
ness under an assumed name and holding itself 
out to the public and to its employees under 
that name, and where service of process was 
accomplished upon a corporate agent who 
might have been expected to know that the 
assumed name was a name used by the corpo- 
ration, corporation was adequately served with 
sufficient legal process under its assumed 
name, and the trial court had jurisdiction. 
Tyson v. Leggs Prods., Inc., 84 N.C. App. 1, 351 
S.E.2d 834 (1987). 

Where corporation failed to comply with 
the provisions of former G.S. 55-13 (see now 
G.S. 55-5-01) and this section, it was estopped 
to complain that it did not receive complaint 
and summons forwarded to it by the Secretary 
of State, as its own dereliction resulted in those 
documents being returned undelivered. South 
Carolina Ins. Co. v. Hallmark Enters., Inc., 88 
N.C. App. 642, 364 S.E.2d 678, cert. denied, 322 
N:C14627370'S.E.2d 228 (1988): 

Cited in Patterson v. Southern Ry., 214 N.C. 
38, 198 S.E. 364 (1938); In re Estate of Nissen, 
345 F.2d 230 (4th Cir. 1965); Huggins v. Hall- 
mark Enters., Inc., 84 N.C. App. 15, 351 S.E.2d 
779 (1987); Strang v. Hollowell, 97 N.C. App. 
316, 387 S.E.2d 664 (1990). 


OPINIONS OF ATTORNEY GENERAL 


There is no authority for allowing a 
foreign limited partnership to operate un- 
der any more than one assumed name, and 
the assumed name under which it operates 
must be the one registered with the Secretary 
of State. See opinion of Attorney General to Mr. 


Clyde Smith, Deputy Secretary of State, 57 
N.C.A.G. 21 (1987), issued under the law in 
effect prior to enactment of the 1987 and 1987 
(Reg. Sess., 1988) amendments. 

Domestic limited partnerships may not 
operate under assumed names in North 
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effect prior to enactment of the 1987 and 1987 
(Reg. Sess., 1988) amendments. 


Carolina. See opinion of Attorney General to 
Mr. Clyde Smith, Deputy Secretary of State, 57 
N.C.A.G. 21 (1987), issued under the law in 


§ 66-69. Index of certificates kept by register of deeds. 


Each register of deeds of this State shall keep an index which will show 
alphabetically every assumed name with respect to which a certificate is 
hereafter so filed in his county. The index shall also contain notations of any 
certificates of withdrawal or certificates of transfer filed in the county. (1913, c. 
11,8. 2; C.9.,, 5.0299; 1951, c. 381, ss. 40% 1967618234609: 198 fen eee 
3.) 


§ 66-69.1. Copy of certificate prima facie evidence. 


A copy of such certificate duly certified by the register of deeds in whose office 
it has been filed shall be prima facie evidence of the facts required to be stated 
herein; G913,-c. 77s. 2; C.9., 823299; 1951, co 3Siless. b97:41967) c) S23 acme 


§ 66-70: Repealed by Session Laws 1969, c. 751, s. 45. 


§ 66-71. Violation of Article a misdemeanor; civil penalty. 


(a) Any person, partner or corporation failing to file the certificate as 
required by G.S. 66-68(a) or G.S. 66-68(c) — 
(1) Shall be guilty of a Class 3 misdemeanor, and 
(2) Shall be liable in the amount of fifty dollars ($50.00) to any person 
demanding that such certificate be filed if he fails to file the certificate 
within seven days after such demand. Such penalty may be collected 
in a civil action therefor. 

(b) The failure of any person to comply with the provisions of this Article 
does not prevent a recovery by such person in any civil action brought in any 
of the courts of this State. (1913, c: 77, s. 4; 1919. ¢. 2: C:S3613291- 195 lenge 
88:6, 7; 198776. 723, s. 4; 1993, c 539, s75172 1994) hx" Sess, cc 240 Gea 


Legal Periodicals. — For note, “The North 
Carolina Court of Appeals Provides a Solution 


to the Business Name Game,” see 66 N.C.L. 
Rev. 1064 (1988). 


CASE NOTES 


Contracts in Violation of Statute Not 
Void. — It is clear that the legislature in- 
tended, by adding what is now subsection (b) of 
this section, that the punishment should be 
confined to the fine or imprisonment set out, 
but that contracts made by persons carrying on 
or conducting or transacting business in viola- 
tion of G.S. 66-68 should not be void. Security 
Fin. Co. v. Hendry, 189 N.C. 549, 127 S.E. 629 
(1925). See also Williamson Real Estate Co. v. 


Sasser, 179 N.C. 497, 103 S.E. 73 (1920); Farm- 
ers’ Bank & Trust Co. v. Murphy, 189 N.C. 479, 
AFD teed abs al WMV 259) 

Subsection (b) had the effect of changing the 
decision in Courtney v. Parker, 173 N.C. 479, 92 
S.E. 324 (1917). See Security Fin. Co. v. Hendry, 
189 N.C. 549, 127 S.E. 629 (1925). 

Applied in Highlands Tp. Taxpayers Ass’n v. 
Highlands Tp. Taxpayers Ass’n, 62 N.C. App. 
537, 303 S.EH.2d 234 (1983). 
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ARTICLE 15. 
Person Trading as “Company” or “Agent”. 


§ 66-72. Person trading as “company” or “agent” to dis- 
close real parties. 


If any person shall transact business as trader or merchant, with the 
addition of the words “factor,” “agent,” “& Company” or “& Co.,” or shall conduct 
such business under any name or style other than his own, except in case of a 
corporation, and fail to disclose the name of his principal or partner by a sign 
placed conspicuously at the place wherein such business is conducted, then all 
the property, stock of goods and merchandise, and choses in action purchased, 
used and contracted in the course of such business shall, as to creditors, be 
hable for the debts contracted in the course of such business by the person in 
charge of same. Provided, this section shall not apply to any person transacting 
business under license as an auctioneer, broker, or commission merchant; in all 
actions under this section it is incumbent on such trader or merchant to prove 
ey oe aa wit thiessame. (lo0o C4457 nev. 6.7116, Cro, 6. 0292: L951. c, 
O61, 8. 8. 


Cross References. — As to running of stat- ments and the consignor’s duty to satisfy public 
ute of limitations against undisclosed partner, notice requirements, see 13 Wake Forest L. 
see G.S. 1-28. Rev. 0074977): 

Legal Periodicals. — For note on consign- 


CASE NOTES 


Purpose Similar to G.S. 25-2-326(3). — A _ glass, Inc., 46 Bankr. 1009 (E.D.N.C. 1985). 


fair reading of this section’s terms suggests Cited in In re Griffin, 225 F. Supp. 482 
that its purpose is similar to that of GS. (W.D.N.C. 1963). 
25-2-326(3). BFC Chems., Inc. v. Smith-Dou- 


ARTICLE 16. 
Unfair Trade Practices in Diamond Industry. 


§ 66-73. Definitions. 


For the purpose of this Article: 

(1) A “diamond” is a natural mineral consisting essentially of pure carbon 
crystallized in the isometric system and is found in many colors. Its 
hardness is 10; its specific gravity approximately 3.52; and it has a 
refractive index 2.42. 

(2) “A member of the diamond industry” shall be construed to mean any 
person, firm, corporation or organization engaged in the business of 
selling, offering for sale, or distributing in commerce, diamonds (other 
than industrial diamonds), whether cut, polished, or in the rough, 
synthetic diamonds and imitation diamonds, and of any jewelry items 
or other products containing diamonds, synthetic diamonds, or imita- 
tion diamonds. 

(3) “The diamond industry” or “the industry” as used in this Article is a 
trade, industry or business which shall be construed to embrace all 
persons, firms, corporations and organizations engaged in selling, 
offering for sale, or the distribution in commerce of diamonds (other 
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than industrial diamonds), whether cut, polished or in the rough, 
synthetic diamonds and imitation diamonds, and of any jewelry item 
or other products containing diamonds, synthetic diamonds or imita- 
tion diamonds. 

(4) “Unfair trade practices” as referred to herein are unfair methods of 
competition, unfair or deceptive acts or practices and other illegal 
practices which are prohibited by law. (1957, c. 585, s. 1.) 


Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 


§ 66-74. What constitutes unfair trade practice. 


It is an unfair trade practice for any member of the diamond industry: 

(1) To use, or cause or promote the use of, any trade promotional 
literature, advertising matter, guarantee, warranty, mark, brand, 
label, trade name, picture, design or device, designation, or other type 
of oral or written representation, however disseminated or published, 
which has the capacity and tendency or effect of misleading or 
deceiving purchasers or prospective purchasers with respect to the 
type, kind, grade, quality, color, cut, quantity, size, weight, nature, 
substance, durability, serviceability, origin, preparation, production, 
manufacture, distribution, or customary or regular price, of any 
diamond or other product of the industry, or which has the capacity 
and tendency or effect of misleading or deceiving the purchasing or 
consuming public in any other material respect. 

(2) In the sale, offering for sale, or distribution of products of the industry 
to use the unqualified word “diamond” as descriptive of or as an 
identification for any object or product not meeting the requirement 
specified in the definition of diamond hereinabove set forth, or which, 
though meeting such requirements, has not been symmetrically 
fashioned with at least 17 polished facets. 

The foregoing provisions of subdivision (2) have application to the 
unqualified use of the word “diamond.” They are not to be construed as 
inhibiting: 

a. The use of the words “rough diamond” as descriptive of or as a 
designation for, uncut or unfaceted objects or products meeting 
the requirements specified in the mentioned definition of dia- 
mond; or 

b. The use of the word “diamond” as descriptive of or as a designation 
for objects or products meeting the requirements of said definition 
of diamond, but which have not been symmetrically fashioned 
with at least 17 polished facets when in immediate conjunction 
with the word “diamond,” there is either a disclosure of the 
number of facets and shape of the diamond or the name of a type 
of diamond which denotes shape and which usually has less than 
17 facets (e.g., “rose diamond”); or 

c. The use of the words “imitation diamond” as descriptive of or as a 
designation for objects or products which do not meet the require- 
ments of said definition of diamond but have an appearance 
similar to that of a cut and polished diamond. 

When the word “diamond” is so used, the qualifying word or 
words shall be of at least equal conspicuousness as the word 
“diamond.” 

(3) To use the words “reproduction,” “replica,” “diamond-like,” or similar 
terms as descriptive of imitation diamonds. 
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(4) To use the term “synthetic diamond” as descriptive of any object or 


product unless such object or product has in fact been artificially 
created and is of similar appearance and of essentially the same 
optical and physical properties and chemical structure as a diamond, 
or to apply the term “diamond” to any man-made objects or products 
unless it is immediately preceded in each instance with equal 
conspicuity by the word “synthetic.” 


(5) To use the word “perfect” or any other word, expression or represen- 


tation of similar import, as descriptive of any diamond which discloses 
flaws, cracks, carbon spots, clouds, or other blemishes or imperfection 
of any sort when examined in normal daylight, or its equivalent, by a 
trained eye under a 10-power corrected diamond eye loupe or other 
equal magnifier. 

The use with respect to a stone which is not perfect of any phase 
(such as “commercially perfect”) containing the word “perfect” or 
“perfectly” is regarded as misleading and in violation of this subdivi- 
sion, and this subdivision shall not be construed as approving of the 
use of the word “perfect,” or any word or representation of like import, 
as descriptive of any diamond that is of inferior color or make. 
Nothing is to be construed as inhibiting the use of the word “flawless” 
as descriptive of a diamond which meets the requirements for “per- 
fect” set forth in this subdivision. 


(6) In connection with the offering of any ring or rings or other articles of 


jewelry having a perfect center stone or stones, and side or supple- 
mentary stones which are not of such quality, to use the word “perfect” 
without clearly disclosing that such description applies only to the 
center stone or center stones. 


(7) To use the term “blue white” or any other term, expression or 


representation of similar import as descriptive of any diamond which 
under normal, north daylight or its equivalent, shows any color or any 
trace of any color, other than blue or bluish. 


(8) To advertise, offer for sale, or sell any diamond which has been 


(9) To use the terms “properly cut, 


artificially colored or tinted by coating, irradiating, or heating, or by 
use of nuclear bombardment, or by any other means, without disclo- 
sure of such fact to purchasers or prospective purchasers, or without 
disclosure that such artificial coloring or tinting is not permanent, if 
such is the fact. 
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proper cut,” “modern cut,” “well 
made,” or expressions of similar import, to describe any diamond that 
is lopsided or so thick or so thin in depth as materially to detract from 
the brilliance of the stone. 


(10) To use the unqualified expressions “brilliant,” or “brilliant cut,” or 


(11) To use the terms “clean, 


“full cut” to describe, identify or refer to any diamond except a round 
diamond which has at least 32 facets, plus the table above the girdle 
and at least 24 facets below. 

Such terms should not be applied to single or rose-cut diamonds, 

either with or without qualification. They may be applied to emerald 
(rectangular) cut and marquise (pointed oval) cut diamonds meeting 
the above stated facet requirements when, in immediate conjunction 
with the term used, disclosure is made of the fact that the diamond is 
of emerald or marquise form. 
” “eve clean,” “commercially clean,” “commer- 
cially white,” or any other terms, expressions, or representations of 
similar import in advertising, labeling, representing, or describing 
any diamond when such terms are used for the purpose, or with the 
capacity and tendency or effect, of misleading or deceiving purchasers, 
prospective purchasers, or the consuming public. 
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(12) To misrepresent the weight of any diamond or to deceive purchasers 
or prospective purchasers as to the weight of any diamond. 

The standard unit for designation of the weight of a diamond is the 
carat, which is equivalent to 200 milligrams (one-fifth gram). While 
advertisements may state the approximate weight or range of weights 
of a group of products, all weight representations regarding individual 
products shall state the exact weight of the stone or stones and be 
accurate to within 1/200th of a carat (one-half “point”). 

(13) To state or otherwise represent the weight of all diamonds contained 
in a ring or other article of jewelry unless such weight figure is 
accompanied with equal conspicuity by the words “total weight” or 
words of similar import, so as to indicate clearly that the weight 
shown is that of all stones in the article and not that of the center or 
largest stone. 

(14) To use the word “gem” to describe, identify or refer to any diamond 
which does not possess the requisite beauty, brilliance, value and 
other qualities necessary for classification as a gem. 

Not all diamonds are gems. For example: Small pieces of diamond 
rough or melee weighing only one or two points are not to be described 
as “gems.” Neither should stones which are grossly imperfect or of 
decidedly poor color be so classified unless they are of such a size as to 
be rare and desirable and valuable for that reason. 

No imitation diamond can be described as a gem under any 
circumstances. 

(15) In connection with the offering for sale, sale, or distribution of 
diamonds or articles set with diamonds, to use as part of any 
advertisement, label, packaging material, or other sales promotion 
literature, any illustration, picture, diagram or other depiction which 
either alone or in conjunction with accompanying words or phrases 
has the capacity and tendency or effect of misleading or deceiving 
purchasers or prospective purchasers concerning the type, kind, 
grade, color, cut, quality, size, weight, or character of any diamond, or 
which has the capacity and tendency or effect of misleading the 
purchasing or consuming public in any other material respect. 

(16) To use as part of any advertisement, label, packaging material, or 
other sales promotion literature, any illustration which exaggerates 
the size of a diamond inset or enlarges it out of proper proportion to 
the mounting, without clearly and conspicuously stating either the 
amount that the diamond has been enlarged in the illustration, or 
that 1 diamond in the illustration has been “enlarged to show 
detail.” 

(17) To represent, directly or indirectly, through the use of any statement 
or representation in advertising or through the use of any word or 
term in a corporate or trade name, or otherwise, that said member is 
a producer, cutter, or importer of diamonds, or owns or controls a 
cutting plant, or has connections abroad, through which importations 
of rough or cut stones are secured, or maintains offices abroad, when 
such is not the fact, or in any other manner to misrepresent the 
character, extent, volume, or type of business being conducted. 

(18) To publish or circulate false or misleading price quotations, price 
lists, terms or conditions of sale or reports as to production or sales 
which have the capacity and tendency or effect of misleading purchas- 
ers, prospective purchasers, or the consuming public, or to advertise, 
sell or offer to sell diamonds or articles set with diamonds at prices 
purporting to be reduced from what are, in fact, fictitious or exagger- 
ated manufacturer’s or distributor’s suggested retail selling price, or 
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that contains what purport to be bona fide price quotations which are 
in fact higher than the prices at which such products are regularly 
and customarily sold in bona fide retail transactions. It is likewise an 
unfair trade practice to distribute, sell or offer for sale to the 
consuming public in such manner diamonds or articles set with 
aoe bearing such false, fictitious, or exaggerated price tags or 
abels. 

(19) To offer for sale, sell, advertise, describe, or otherwise represent 
diamonds or diamond-set merchandise as “close-outs,” “discontinued 
lines,” or “special bargains,” by use of such terms or by words or 
representations of similar import, when such is not true in fact; or to 
offer for sale, sell, advertise, describe or otherwise represent such 
articles where the capacity and tendency or effect thereof is to lead the 
purchasing or consuming public to believe the same are being offered 
for sale or sold at greatly reduced prices, or at so-called “bargain” 
prices when such is not the fact. 

(20) To advertise a particular style or type of product for sale when 
purchasers or prospective purchasers responding to such advertise- 
ment cannot readily purchase the advertised style or type of product 
from the industry member and the purpose of the advertisement is to 
obtain prospects for the sale of a different style or type of product than 
that advertised. 

(21) To use sale practices or methods which: 

a. Deprive prospective customers of a fair opportunity to purchase 
any advertised style or type of product; or 

b. To falsely disparage any advertised style or type of product or, 
without the knowledge of the customer, to substitute other styles 
or types of products which the advertiser intends to sell instead of 
the advertised style or type of product. 

(22) To advertise or offer for sale a grossly inadequate supply of products 
at reduced or bargain prices without disclosure of the inadequacy of 
the supply available at such prices when such advertisement or offer 
has the capacity and tendency or effect of misleading or deceiving 
purchasers or prospective purchasers. 

(23) To describe, identify or refer to a diamond as “certified,” or to use 
respecting it any other word or words of similar meaning or import 
unless: 

a. The identity of the certifier and the specific matters or qualities 
certified are clearly disclosed in conjunction therewith; and 

b. The certifier has examined such diamond, has made such certifi- 
cation and is qualified to certify as to such matters and qualities; 
and 

c. There is furnished the purchaser a certificate setting forth clearly 
and nondeceptively the name of the certifier and the matters and 
qualities certified. 

(24) To aid, abet, coerce or induce another, directly or indirectly, to use or 
promote the use of any unfair trade practice specified in this Article. 
(ont c 000, ce 


Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 
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§ 66-75. Penalty for violation; each practice a separate 
offense. 


Any person, firm, corporation or organization engaging in any unfair trade 
practice, as defined in this Article, shall be guilty of a Class 1 misdemeanor; 
and each and every unfair trade practice engaged in shall be deemed a 
separate offense. (1957, c. 585, s. 3; 1993, c. 539) s: 518; 1994, Ex.Sessic) 24: 
s. 14(c).) 


Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 


ARTICLE 17. 


Closing-Out Sales. 


§ 66-76. Definitions. 


For the purposes of this Article, “closing-out sale” shall mean and include all 
sales advertised, represented or held forth under the designation of “going out 
of business,” “discontinuance of business,” “selling out,” “liquidation,” “lost our 
lease,” “must vacate,” “forced out,” “removal,” or any other designation of like 
meaning; “distress sale” shall mean and include all sales in which it is 
represented or implied that going out of business is possible or anticipated, in © 
which closing out is referred to in any way, or in which it is implied that 
business conditions are so difficult that the seller is forced to conduct the sale; 
and “person” shall mean and include individuals, partnerships, voluntary 
associations and corporations. (1957, c. 1058, s. 1; 1981, c. 633, s. 1.) 


§ 66-77. License required; contents of applications; inven- 
tory required; fees; bond; extension of licenses; 
records; false statements. 


(a) No person shall advertise or offer for sale a stock of goods, wares or 
merchandise under the description of closing-out sale, or a sale of goods, wares 
or merchandise damaged by fire, smoke, water or otherwise, or a distress sale 
unless he shall have obtained a license to conduct such sale from the clerk of 
the city or town in which he proposes to conduct such a sale or from the officer 
designated by the Board of County Commissioners if the sale is conducted in 
an unincorporated area. The applicant for such a license shall make to such 
clerk an application therefor, in writing and under oath at least seven days 
prior to the opening date of sale, showing all the facts relating to the reasons 
and character of such sale, including the opening and terminating dates of the 
proposed sale, the opening and terminating dates of any previous distress sale 
or closing-out sale held by the applicant within that county during the 
preceding 12 months, a complete inventory of the goods, wares or merchandise 
actually on hand in the place whereat such sale is to be conducted, and all 
details necessary to locate exactly and identify fully the goods, wares or 
merchandise to be sold. Provided, the seller in a distress sale need not file an 
inventory. 

(b) If such clerk shall be satisfied from said application that the proposed 
sale is of the character which the applicant desires to advertise and conduct, 
the clerk shall issue a license, upon the payment of a fee of fifty dollars ($50.00) 
therefor, together with a bond, payable to the city or town or county in the 
penal sum of five hundred dollars ($500.00), conditioned upon compliance with 
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this Article, to the applicant authorizing him to advertise and conduct a sale of 
the particular kind mentioned in the application. The license fee provided for 
herein shall be good for a period of 30 days from its date, and if the applicant 
shall not complete said sale within said 30-day period then the applicant shall 
make application to such clerk for a license for a new permit, which shall be 
good for an additional period of 30 days, and shall pay therefor the sum of fifty 
dollars ($50.00), and a second extension period of 30 days may be similarly 
applied for and granted by the clerk upon payment of an additional fee of fifty 
dollars ($50.00) and upon the clerk being satisfied that the applicant is holding 
a bona fide sale of the kind contemplated by this Article and is acting in a bona 
fide manner; provided, however, that the clerk may not grant an extension 
period as provided in this subsection if (i) the applicant conducted a distress 
sale immediately preceding the current sale for which the extension is applied 
for and (ii) the period of the extension applied for, when added to the period of 
the preceding sale and the period of the current sale, will exceed 120 days. No 
additional bond shall be required in the event of one or more extensions as 
herein provided for. Any merchant who shall have been conducting a business 
in the same location where the sale is to be held for a period of not less than one 
year, prior to the date of holding such sale, or any merchant who shall have 
been conducting a business in one location for such period but who shall, by 
reason of the building being untenantable or by reason of the fact that said 
merchant shall have no existing lease or ownership of the building and shall be 
forced to hold such sale at another location, shall be exempted from the 
payment of the fees and the filing of the bond herein provided for. 

(c) Every city or town or county to whom application is made shall endorse 
upon such application the date of its filing, and shall preserve the same as a 
record of his office, and shall make an abstract of the facts set forth in such 
application, and shall indicate whether the license was granted or refused. 

(d) Any person making a false statement in the application provided for in 
this section shall, upon conviction, be deemed guilty of perjury. (1957, c. 1058, 
ot) 981860) 1633; ss}'2-4; 1987, c: 387, s) 1.) 


Local Modification. — City of Charlotte: 
2002-33, s. 1; city of Greensboro: 2002-33, s. 1, 
as amended by 2005-12. 


§ 66-78. Additions to stock in contemplation of sale pro- 
hibited. 


No person in contemplation of a closing-out sale shall order any goods, wares 
or merchandise for the purpose of selling and disposing of the same at such 
sale, and any unusual purchase and additions to the stock of such goods, wares 
or merchandise within 60 days prior to the filing of application for a license to 
conduct such sale shall be presumptive evidence that such purchases and 
additions to stock were made in contemplation of such sale. (1957, c. 1058, s. 
Soldol,c. 6333S; 0.) 


§ 66-79. Replenishment of stock prohibited. 


No person carrying on or conducting a closing-out sale or a sale of goods, 
wares or merchandise damaged by fire, smoke, water or otherwise, shall, 
during the continuance of such sale, add any goods, wares or merchandise to 
the damaged stock inventoried in his original application for such license, and 
no goods, wares or merchandise shall be sold as damaged merchandise at or 
during such sale, excepting the goods, wares or merchandise described and 
inventoried in such original application. (1957, c. 1058, s. 4; 1981, c. 633, s. 5.) 
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§ 66-80. Continuation of sale or business beyond termina- 
tion date. 


No person shall conduct a closing-out sale or a sale of goods, wares or 
merchandise damaged by fire, smoke, water or otherwise or a distress sale 
beyond the termination date specified for such sale, except as otherwise 
provided for in subsection (b) of G.S. 66-77; nor shall any person, upon 
conclusion of such sale, continue that business which had been represented as 
closing out or going out of business under the same name, or under a different 
name, at the same location, or elsewhere in the same city or town where the 
inventory for such sale was filed for a period of 12 months; nor shall any 
person, upon conclusion of such sale, continue business contrary to the 
designation of such sale. As used in this section, the term “person” includes 
individuals, partnerships, corporations, and other business entities. If a 
business entity that is prohibited from continuing a business under this 
section reformulates itself as a new entity or as an individual, whether by sale, 
merger, acquisition, bankruptcy, dissolution, or any other transaction, for the 
purpose of continuing the business, the successor entity or individual shall be 
considered the same person as the original entity for the purpose of this 
section. If an individual who is prohibited from continuing a business under 
this section forms a new business entity to continue the business, that entity 
shall be considered the same person as the individual for the purpose of this 
section. (199i-¢, 1053.16) 5, 1981, C163a6, 6: 19S (ece oo) aos 


§ 66-81. Advertising or conducting sale contrary to Arti- 
cle; penalty. 


Any person who shall advertise, hold, conduct or carry on any sale of goods, 
wares or merchandise under the description of closing-out sale or a sale of 
goods, wares or merchandise damaged by fire, smoke, water or otherwise or a 
distress sale, contrary to the provisions of this Article, or who shall violate any 
of the provisions of this Article shall be deemed guilty of a Class 1 misde- 
meanor. (1957, c. 1058, s. 6; 1981, c. 633, s. 7; 1993, c. 539, s. 519; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


§ 66-82. Sales excepted; liability for dissemination of false 
advertisement. 


The provisions of this Article shall not apply to sheriffs, constables or other 
public or court officers, or to any other person or persons acting under the 
license, direction or authority of any court, State or federal, selling goods, 
wares or merchandise in the course of their official duties; provided, however, 
that no newspaper publisher, radio-broadcast licensee, television-broadcast 
licensee, or other agency or medium for the dissemination of advertising shall 
be liable under this Article by reason of the dissemination of any false 
advertisement prohibited by this Article, unless he has refused, on the written 
request of any law-enforcement officer or agency of this State, to furnish to 
such officer or agency the name and address of the person who caused the 
dissemination of such advertisement. (1957, c. 1058, is. 7) 


§ 66-83. Restraining or enjoining illegal act. 


Upon complaint of any person the superior court shall have jurisdiction to 
restrain and enjoin any act forbidden or declared illegal by any provisions of 
this Article. (1957, c. 1058, s. 8.) 
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§ 66-84: Repealed by Session Laws 1981, c. 633, s. 8. 


ARTICLE 18. 
Labeling of Household Cleaners. 


§ 66-85. Labeling cleaners containing volatile substances 
capable of producing toxic effects; definition. 


It shall be unlawful for any person, firm, or corporation manufacturing 
household cleaners which contain volatile substances capable of producing 
toxic effects in or on their users when used for their intended domestic 
purposes to sell or offer for sale any such cleaner unless such cleaner shall be 
labeled with the word “caution” or other word of similar import and unless 
directions shall plainly appear thereon as to the safe and proper use of the 
contents. Such label shall identify the particular substance contained therein. 
The phrase “volatile substances capable of producing toxic effect” as used 
herein shall include, but shall not be limited to, the following: benzene (benzol), 
toluene (toluol), coal tar naphtha, carbon tetrachloride, trichlorethylene, 
tetrachlorethylene (perchlorethylene), tetrachlorethane, methyl alcohol, and 
aromatic and chlorinated hydrocarbons of comparable volatility and toxicity. 
Gor Cw aa s. 1.) 


§ 66-86. Penalty for selling product in violation of Article. 


Any person, firm or corporation selling or offering to sell any product in 
violation of the terms of this Article shall be guilty of a Class 1 misdemeanor. 
(1957, c. 1241, s. 2; 1993, c. 539, s. 520; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 66-87. Injunctions. 


Upon complaint by the Department of Health and Human Services, the 
superior court shall have jurisdiction to enjoin any sale or offer of sale which 
is in violation of the provisions of this Article. (1957, c. 1241, s. 3; 1973, c. 476, 
s. 128; 1997-4438, s. 11A.118(a).) 


§ 66-88. Application of Article after enactment of federal 
legislation. 


If the Congress of the United States shall, at any time hereafter, enact in any 
form legislation designed to regulate the interstate distribution, labeling and 
sale of hazardous articles in packages suitable for or intended for household 
use, the Department of Health and Human Services shall, upon so determin- 
ing, issue a proclamation to such effect and, from and after the date of such 
proclamation, this Article shall be applicable only with respect to intrastate 
manufacture, distribution, sale and labeling by persons, firms or corporations 
who do not comply with the federal legislation as to interstate distribution, 
labeling and sale of the materials or articles described in G.5466-350.(1957.c. 
1241, s. 31/2; 1973, c. 476, s. 128; 1997-443, s. 11A.118(a).) 


$$ 66-89 through 66-93: Reserved for future codification purposes. 
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ARTICLE 19. 
Business Opportunity Sales. 


§ 66-94. Definition. 


For purposes of this Article, “business opportunity” means the sale or lease 
of any products, equipment, supplies or services for the purpose of enabling the 
purchaser to start a business, and in which the seller represents: 

(1) That the seller will provide locations or assist the purchaser in finding 
locations for the use or operation of vending machines, racks, display 
cases or other similar devices, or currency-operated amusement 
machines or devices, on premises neither owned nor leased by the 
purchaser or seller; or 

(2) That it may, in the ordinary course of business, purchase any or all 
products made, produced, fabricated, grown, bred or modified by the 
purchaser using in whole or in part the supplies, services or chattels 
sold to the purchaser; or 

(3) The seller guarantees that the purchaser will derive income from the 
business opportunity which exceeds the price paid for the business 
opportunity; or that the seller will refund all or part of the price paid 
for the business opportunity, or repurchase any of the products, 
equipment, supplies or chattels supplied by the seller, if the purchaser 
is unsatisfied with the business opportunity and pays to the seller an 
initial, required consideration which exceeds two hundred dollars 
($200.00); or 

(4) That it will provide a sales program or marketing program which will 
enable the purchaser to derive income from the business opportunity 
which exceeds the price paid for the business opportunity, provided 
that this subsection shall not apply to the sale of a marketing program 
made in conjunction with the licensing of a federally registered 
trademark or a federally registered service mark, or when the 
purchaser pays less than two hundred dollars ($200.00). 

Provided, that “business opportunity” does not include the sale of an on-going 
business when the owner of that business sells and intends to sell only that one 
business opportunity; nor does it include the not-for-profit sale of sales 
demonstration equipment, materials, or samples, for a total price of two 
hundred dollars ($200.00) or less. (1977, c. 884, s. 1 1931 ce 81 7s. lee lSeaes 
AAS cee oe Ace y) 


Legal Periodicals. — For survey of 1977 For comment on the Business Opportunity 


law on trade regulation, see 56 N.C.L. Rev. 934 
(1978). 


Sales Act of 1977, see 17 Wake Forest L. Rev. 
623 (1981). 


CASE NOTES 


In order for the Business Opportunity 
Sales Act to apply there must be a sale or 
lease of products, equipment, supplies, or ser- 
vices, for the purpose of enabling the purchaser 
to start a business; in addition, the seller must 
make one of the four types of representations 
listed in this section to the purchaser. Bunting 
v. Perdue, Inc., 611 F Supp. 682 (E.D.N.C. 
1985). 

Violation Predating Effective Date of Ar- 


ticle. — Where plaintiff initially contracted 
with defendant in June, 1976, over one year 
before October 1, 1977, the effective date of the 
Business Opportunity Sales Act, and all further 
contracts between plaintiff and defendant en- 
abled plaintiff to continue and/or expand his 
business as an independent contract grower, 
none of them being for the purpose of starting a 
business, any violation of the Business Oppor- 
tunity Sales Act, assuming its applicability, 
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occurred before the statute became operative. 
Bunting v. Perdue, Inc., 611 F. Supp. 682 
(E.D.N.C. 1985). 

Precontract Dealings Regulated. — This 
section is not confined to regulating the behav- 
ior of the seller at the time the contract of sale 
is signed, but seeks to regulate precontract 
dealings as well. Martin v. Pilot Indus., 632 
F.2d 271 (4th Cir. 1980). 

When seller guaranteed income from a 
franchise, it came within statute’s scope 
and had to comply with the act in its dealings 
with purchaser. Seller could not then remove 
the sale of the franchise from the act’s require- 


ART. 19. BUSINESS OPPORTUNITY SALES 


§66-94.1 


profit. Martin v. Pilot Indus., 632 F.2d 271 (4th 
Cir: 1980): 

Act Held Inapplicable. — Where the trial 
court found that no representations were made 
until after the sale was consummated and that 
the agreement was for sellers to be sales and 
purchase agents on a commission basis, based 
on these filings, the transaction did not come 
within the purview of the Business Opportu- 
nity Sales Act and plaintiffs were not required 
to comply with the provisions of the Act. Anchor 
Paper Corp. v. Anchor Converting Co., 79 N.C. 
App. 144, 338 S.E.2d 821, cert. denied, 317 N.C. 


ments by later disclaiming any guarantee of 332, 346 S.E.2d 134 (1986). 


§ 66-94.1. Responsible sellers exemption. 


(a) The provisions of Article 19 shall not apply to the sale or lease of any 
products, equipment, supplies or services where: 

(1) The seller has not derived net income from such sales within the State 
during either of its two previous fiscal years, and does not intend to 
derive net income from such sales during its current fiscal year; and 

(2) The primary commercial activity of the seller or its affiliate is 
substantially different from the sale of the goods or services to the 
purchaser, and the gross revenues received by the seller from all such 
sales during the current and each of the two previous fiscal years do 
not exceed ten percent (10%) of the total gross revenues from all 
operations for the same period of the seller and any other affiliated 
entity contractually obligated to compensate the purchaser for the 
purchaser’s business activities arising from the sale; and 

(3) The sale results in an improvement to realty owned or leased by the 
purchaser which enables the purchaser to receive goods on consign- 
ment from the seller or its affiliate. An “improvement to realty” occurs 
when a building or other structure is constructed or when significant 
improvements to an existing building or structure are made; and 

(4) The seller has either a net worth on a consolidated basis, according to 
its most recent audited financial statement, of not less than five 
million dollars ($5,000,000) or has obtained a surety bond from a 
surety company authorized to do business in this State in an amount 
equal to or greater than the gross revenues received from the sale or 
lease of products, equipment, supplies or services in this State during 
the preceding 12-month period which enabled the purchaser to start a 
business. 

(b) The provisions of Article 19 shall not apply to the sale or lease of any 
products, equipment, supplies, or services where: 

(1) The seller has a net worth on a consolidated basis, according to its 
most recent audited financial statement, of not less than five million 
dollars ($5,000,000); and 

(2) The primary commercial activity of the seller is motor carrier trans- 
portation and the seller is subject to the jurisdiction of the Interstate 
Commerce Commission or any other federal agency that regulates 
motor carrier transportation. | 

(c) Any seller satisfying the requirements of subsections (a) or (b) of this 
section shall file with the Secretary of State two copies of a document signed 
under oath by the seller or one authorized to sign on behalf of the seller 
containing the following information: 

(1) The name of the seller and whether the seller is doing business as an 
individual, partnership, or corporation; 
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(2) The principal business address of the seller; 

(3) A brief description of the products, equipment, supplies, or services 
being sold or leased by the seller; and 

(4) A statement which explains the manner in which each of the require- 
ments of subsections (a) or (b) of this section are met. (1983, c. 421, s. 
BARS els do. Peay) 


§ 66-95. Required disclosure statement. 


At least 48 hours prior to the time the purchaser signs a business opportu- 
nity contract, or at least 48 hours prior to the receipt of any consideration by 
the seller, whichever occurs first, the seller must provide the prospective 
purchaser a written document, the cover sheet of which is entitled in at least 
10-point bold face capital letters “DISCLOSURES REQUIRED BY NORTH 
CAROLINA LAW.” Under this title shall appear the statement in at least 
10-point type that “The State of North Carolina has not reviewed and does not 
approve, recommend, endorse or sponsor any business opportunity. The 
information contained in this disclosure has not been verified by the State. If 
you have any questions about this investment, see an attorney before you sign 
a contract or agreement.” Nothing except the title and required statement shall 
appear on the cover sheet. The disclosure document shall contain the following 
information: 

(1) The name of the seller, whether the seller is doing business as an 
individual, partnership, or corporation, the names under which the 
seller has done, is doing or intends to do business, and the name of any 
parent or affiliated company that will engage in business transactions 
with purchasers or who takes responsibility for statements made by 
the seller. 

(2) The names and addresses and titles of the seller’s officers, directors, 
trustees, general partners, general managers, principal executives, 
and any other persons charged with responsibility for the seller’s 
business activities relating to the sale of business opportunities. The 
disclosure document shall additionally contain a statement disclosing 
who, if any, of the above persons: 

a. Has been the subject of any legal or administrative proceeding 
alleging the violation of any business opportunity or franchise 
law, or fraud, embezzlement, fraudulent conversion, restraint of 
trade, unfair or deceptive practices, misappropriation of property 
or comparable allegations; 

b. Has been the subject of any bankruptcy, reorganization or receiv- 
ership proceeding, or was an owner, a principal officer or a 
general partner of any entity which has been subject to such 
proceeding. 

The disclosure document shall set forth the name of the person, the 
nature of and the parties to the action or proceeding, the court or other 
forum, the date, the current status of the action or proceeding, the 
terms and conditions of any order of decree, the penalties or damages 
assessed and/or terms of settlement, and any other information to 
ee the purchaser to assess the prior business activities of the 
seller. 

(3) The prior business experience of the seller relating to business 
opportunities including: 

a. The name, address, and a description of any business opportunity 
previously offered by the seller; 

b. The length of time the seller has offered each such business 
opportunity; 
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c. The length of time the seller has conducted the business opportu- 
nity currently being offered to the purchaser. 

(4) A full and detailed description of the actual services that the business 
opportunity seller undertakes to perform for the purchaser. 

(5) A copy of a current (not older than 13 months) financial statement of 
the seller, updated to reflect any material changes in the seller’s 
financial condition. 

(6) If training of any type is promised by the seller, the disclosure 
statement must set forth a complete description of the training and 
the length of the training. 

(7) If the seller promises services to be performed in connection with the 
placement of the equipment, product(s) or supplies at various loca- 
tion(s), the disclosure statement must set forth the full nature of those 
services as well as the nature of the agreements to be made with the 
owners or managers of these location(s) where the purchaser’s equip- 
ment, product(s) or supplies will be placed. 

(8) If the business opportunity seller is required to secure a bond or 
establish a trust deposit pursuant to G.S. 66-96, the document shall 
state either: 

a. “As required by North Carolina law, the seller has secured a bond 
issued by 

(name and address of surety company) 
a surety company authorized to do business in this State. Before 
signing a contract to purchase this business opportunity, you 
should check with the surety company to determine the bond’s 
current status,” or 

b. “As required by North Carolina law, the seller has established a 
| HUEY Wa VET WN a a ea a ee eee 

(number of account) 
with 
(name and address of bank or savings institution) 
Before signing a contract to purchase this business opportunity, 
you should check with the bank or savings institution to deter- 
mine the current status of the trust account.” 

(9) The following statement: 

“Tf the seller fails to deliver the product(s), equipment or supplies 
necessary to begin substantial operation of the business within 45 
days of the delivery date stated in your contract, you may notify the 
seller in writing and demand that the contract be cancelled.” 

(10) If the seller makes any statement concerning sales or earnings, or 
range of sales or earnings that may be made through this business 
opportunity, the document must disclose: 

a. The total number of purchasers of business opportunities involving 
the product(s), equipment, supplies or services being offered who 
to the seller’s knowledge have actually received earnings in the 
amount or range specified, within three years prior to the date of 
the disclosure statement. 

b. The total number of purchasers of business opportunities involving 
the product(s), equipment, supplies or services being offered 
within three years prior to the date of the disclosure statement. 
Udi cused se tir LOS disc S dis) ee 2s) 


CASE NOTES 


Purchaser’s Remedies for Failure to make the disclosures required under this sec- 
Make Disclosures. — Where seller failed to tion, purchaser was entitled under G.S. 66- 
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100(a) to void the contract and receive all sums Cited in Wiggins v. Triesler Co., 115 N.C. 
paid to seller. Martin v. Pilot Indus., 632 F.2d App. 368, 444 S.E.2d 245 (1994). 
271 (4th Cir. 1980). 


§ 66-96. Bond or trust account required. 


If the business opportunity seller makes any of the representations set forth 
in G.S. 66-94(3), the seller must either have obtained a surety bond issued by 
a surety company authorized to do business in this State or have established 
a trust account with a licensed and insured bank or savings institution located 
in the State of North Carolina. The amount of the bond or trust account shall 
be an amount not less than fifty thousand dollars ($50,000). The bond or trust 
account shall be in favor of the State of North Carolina. Any person who is 
damaged by any violation of this Article, or by the seller’s breach of the 
contract for the business opportunity sale or of any obligation arising there- 
from may bring an action against the bond or trust account to recover damages 
suffered; provided, however, that the aggregate liability of the surety or trustee 
shall be only for actual damages and in no event shall exceed the amount of the 
bond or trust account. (1977, c. 884, s. 1.) 


CASE NOTES 


Cited in Martin v. Pilot Indus., 632 F.2d 271 
(4th Cir. 1980). 


§ 66-97. Filing with Secretary of State. 


(a) The seller of every business opportunity shall file with the Secretary of 
State two copies of the disclosure statement required by G.S. 66-95, accompa- 
nied by a fee in the amount of two hundred fifty dollars ($250.00) made payable 
to the Secretary of State, prior to placing any advertisement or making any 
other representations to prospective purchasers in this State. The seller shall 
update this filing as any material change in the required information occurs, 
but no less than annually. 

(b) Every seller shall file, in such form as the Secretary of State may 
prescribe, an irrevocable consent appointing the Secretary of State or his 
successors in office to be his attorney to receive service of any lawful process in 
any noncriminal suit, action or proceeding against the seller or his successor, 
executor or administrator which arises under this Article after the consent has 
been filed, with the same force and validity as if served personally on the 
person filing the consent. Service may be made by leaving a copy of the process 
in the office of the Secretary of State, but is not effective unless (i) the plaintiff, 
who may be the Attorney General in a suit, action or proceeding instituted by 
him, forthwith sends notice of the service and a copy of the process by 
registered mail to the defendant or respondent at his address on file with the 
Secretary of State, and (ii) the plaintiff’s affidavit of compliance with this 
section is filed in the case on or before the return date of the process, if any, or 
within such further time as the court allows. 

(c) If the seller of a business opportunity is required by G.S. 66-96 to provide 
a bond or establish a trust account, he shall file with the Secretary of State two 
copies of the bond or two copies of the formal notification by the depository that 
the trust account is established contemporaneously with compliance with 
subsections (a) or (d). 

(d) The Secretary of State may accept the Uniform Franchise Offering 
Circular (UFOC) or the Federal Trade Commission Basic Disclosure Docu- 
ment, provided, that the alternative disclosure document shall be accompanied 
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by a separate sheet setting forth the caption and statement and any other 


information required by G.S. 66-95. 


(e) Failure to so file shall be a Class 1 misdemeanor. (1977, c. 884, s. 1; 1981, 
mole oma, 1993c, 539)8;-021. 1994. Ex. Sess! c: 246s. 14(c) 20082284 s: 


B5B.3(a).) 


Editor’s Note. — Session Laws 2003-284, s. 
48.1, provides: “Parts 32 through 47 of this act 
do not affect the rights or liabilities of the State, 
a taxpayer, or another person arising under a 


before the effective date of its amendment or 
repeal; nor do they affect the right to any 
refund or credit of a tax that accrued under the 
amended or repealed statute before the effec- 


statute amended or repealed by those parts _ tive date of its amendment or repeal.” 


§ 66-98. Prohibited acts. 


Business opportunity sellers shall not: 

(1) Represent that the business opportunity provides income or earning 
potential of any kind unless the seller has documented data to 
substantiate the claims of income or earning potential and discloses 
this data to the prospective purchaser at the time such representa- 
tions are made; 

(2) Use the trademark, service mark, trade names, logotype, advertising 
or other commercial symbol of any business which does not either 
control the ownership interest in the seller or accept responsibility for 
all representations made by the seller in regard to the business 
opportunity, unless it is clear from the circumstances that the owner 
of the commercial symbol is not involved in the sale of the business 
opportunity; 

(3) Make or authorize the making of any reference to its compliance with 
this Article in any advertisement or other contact with prospective 
purchasers. (1977, c. 884, s. 1.) 


CASE NOTES 


Evidence Required. — Trial court erred by 
failing to make findings of fact as to whether 
defendant made representations of income or 
earning potential and whether it further failed 


representations. Wiggins vy. Triesler Co., 115 
N.C. App. 368, 444 S.E.2d 245 (1994). 

Cited in Martin v. Pilot Indus., 632 F.2d 271 
(4th Cir. 1980). 


to disclose information substantiating those 


§ 66-99. Contracts to be in writing; form; provisions. 


(a) Every business opportunity contract shall be in writing and a copy shall 
be given to the purchaser at the time he signs the contract. 
(b) Every contract for a business opportunity shall include the following: 

(1) The terms and conditions of payment; 

(2) A full and detailed description of the acts or services that the business 
opportunity seller undertakes to perform for the purchaser; 

(3) The seller’s principal business address and the name and address of 
its agent in the State of North Carolina authorized to receive service 
of process in addition to the Secretary of State as provided in GS. 
66-97(b); 

(4) The approximate delivery date of any product(s), equipment or sup- 
plies the business opportunity seller is to deliver to the purchaser. 
C197 Feces Stes IerlOSI an ere li si41983; 6. 721; s-4)) 


Cross References. — As to contracts requir- 
ing writing, see G.S. 22-1 through 22-4. 
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CASE NOTES 


Cited in Varnell v. Henry M. Milgrom, Inc., 
78 N.C. App. 451, 337 S.E.2d 616 (1985). 


§ 66-100. Remedies. 


(a) If a business opportunity seller uses any untrue or misleading state- 
ments in the sale of a business opportunity, or fails to give the proper 
disclosures in the manner required by G.S. 66-95, or fails to deliver the 
equipment, supplies or product(s) necessary to begin substantial operation of 
the business within 45 days of the delivery date stated in the business 
opportunity contract, or if the contract does not comply with the requirements 
of G.S. 66-99, then, within one year of the date of the contract, upon written 
notice to seller, the purchaser may void the contract and shall be entitled to 
receive from the business opportunity seller all sums paid to the business 
opportunity seller. Upon receipt of such sums, the purchaser shall make 
available to the seller at purchaser’s address or at the places at which they are 
located at the time notice is given, all product(s), equipment or supplies 
received by the purchaser. Provided, that purchaser shall not be entitled to 
unjust enrichment by exercising the remedies provided in this subsection. 

(b) Any purchaser injured by a violation of this Article or by the business 
opportunity seller’s breach of a contract subject to this Article or any obligation 
arising therefrom may bring an action for recovery of damages, including 
reasonable attorneys’ fees. 

(c) Upon complaint of any person that a business opportunity seller has 
violated the provisions of this Article, the superior court shall have jurisdiction 
to enjoin the defendant from further such violations. 

(d) The remedies provided herein shall be in addition to any other remedies 
provided for by law or in equity. 

(e) The violation of any provisions of this Article shall constitute an unfair 
practice under G.S. 75-1.1. (1977, c. 884, s. 1.) 


Legal Periodicals. — For note, “Consumer the Insurance Code: Does Per Se Necessarily 
Protection—The Unfair Trade Practice Act and Preempt?” see 10 Campbell L. Rev. 487 (1988). 


CASE NOTES 
Where seller failed to make the disclo- _Indus., 632 F.2d 271 (4th Cir. 1980). 
sures required under G.S. 66-95 to pur- Cited in Marshall v. Miller, 302 N.C. 539, 


chaser, purchaser was entitled under subsec- 276 S.E.2d 397 (1981); Wiggins v. Triesler Co., 


tion (a) of this section to void the contract and 115 N.C. App. 368, 444 S.E.2d 245 (1994). 
receive all sums paid to seller. Martin v. Pilot 


S§ 66-101 through 66-105: Reserved for future codification purposes. 


ARTICLE 20. 


Loan Brokers. 


§ 66-106. Definitions. 


(a) For purposes of this Article the following definitions apply: 
(1) A “loan broker” is any person, firm, or corporation who, in return for 
any consideration from any person, promises to (i) procure for such 
person, or assist such person in procuring, a loan from any third 
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party; or (11) consider whether or not it will make a loan to such 
person. 

(2) A “loan” is an agreement to advance money or property in return for 
the promise to make payments therefor, whether such agreement is 
styled as a loan, credit card, line of credit, a lease or otherwise. 

(b) Except for mortgage loans as defined in G.S. 53-243.01(15), this Article 
shall not apply to any party approved as a mortgagee by the Secretary of 
Housing and Urban Development, the Federal Housing Administration, the 
Veterans Administration, a National Mortgage Association or any federal 
agency; nor to any party currently designated and compensated by a North 
Carolina licensed insurance company as its agent to service loans it makes in 
this State; nor to any insurance company registered with and licensed by the 
North Carolina Insurance Commissioner; nor, with respect to residential 
mortgage loans, to any residential mortgage banker or mortgage broker 
licensed pursuant to Article 19A of Chapter 53 of the General Statutes or 
exempt from licensure pursuant to G.S. 53-243.01(8) and G.S. 53-243.02:; nor to 
any attorney-at-law, public accountant, or dealer registered under the North 
Carolina Securities Act, acting in the professional capacity for which such 
attorney-at-law, public accountant, or dealer is registered or licensed under the 
laws of the State of North Carolina. Provided further that subdivision (1)(ii) 
above shall not apply to any lender whose loans or advances to any person, firm 
or corporation in North Carolina aggregate more than one million dollars 
($1,000,000) in the preceding calendar year. (1979, c. 705, s. 1; 1981, c. 785, s. 
Oe re.25393ts..:2;°2001-393) s:4.) 


CASE NOTES 


“Loan Broker.” — Court erred in granting 
summary judgment in favor of an investor 
where a business owner asserted that the in- 
vestor was a loan broker, and the evidence 
showed that investor procured a loan to the 
owner’s business from a third party in return 
for consideration. Johnson v. Wornom, 167 N.C. 
App. 789, 606 S.E.2d 372, 2005 N.C. App. 


Cited in Wilson Heights Church of God v. 
Autry, 94 N.C. App. 111, 379 S.E.2d 691 (1989); 
L.C. Williams Oil Co. v. NAFCO Capital Corp., 
130 N:GC. App. 286, 502 S.E.2d 415 (1998); 
Tomika Invs., Inc. v. Macedonia True Vine Pen- 
tecostal Holiness Church of God, 136 N.C. App. 
493, 524 S.E.2d 591, 2000 N.C. App. LEXIS 52 
(2000). 


LEXIS 2 (2005), cert. denied, 359 N.C. 411, 612 
S.E.2d 321 (2005). 


§ 66-107. Required disclosure statement. 


At least seven days prior to the time any person signs a contract for the 
services of a loan broker, or the time of the receipt of any consideration by the 
loan broker, whichever occurs first, the broker must provide to the party with 
whom he contracts a written document, the cover sheet of which is entitled in 
at least 10-point bold face capital letters “DISCLOSURES REQUIRED BY 
NORTH CAROLINA LAW.” Under this title shall appear the statement in at 
least 10-point type that “The State of North Carolina has not reviewed and 
does not approve, recommend, endorse or sponsor any loan brokerage contract. 
The information contained in this disclosure has not been verified by the State. 
If you have any questions see an attorney before you sign a contract or 
agreement.” Nothing except the title and required statement shall appear on 
the cover sheet. The disclosure document shall contain the following informa- 
tion: 

(1) The name of the broker; whether the broker is doing business as an 
individual, partnership, or corporation; the names under which the 
broker has done, is doing or intends to do business; and the name of 
any parent or affiliated companies; 
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(2) The names, addresses and titles of the broker’s officers, directors, 
trustees, general partners, general managers, principal executives, 
and any other persons charged with responsibility for the broker’s 
business activities; and all the broker’s employees located in North 
Carolina; 

(3) The length of time the broker has conducted business as a loan broker; 

(4) The total number of loan brokerage contracts the broker has entered 
within the past 12 months; 

(5) The number of loan brokerage contracts in which the broker has 
successfully obtained a loan for the prospective borrower within the 
past 12 months; 

(6) A copy of a current (not older than 13 months) financial statement of 
the broker, updated to reflect any material changes in the broker’s 
financial condition; 

(7) A full and detailed description of the actual services that the broker 
undertakes to perform for the prospective borrower; 

(8) A specific statement of the circumstances in which the broker will be 
entitled to obtain or retain consideration from the party with whom he 
contracts; 

(9) One of the following statements, whichever is appropriate: 

a. “As required by North Carolina law, this loan broker has secured a 
bond by 
(name and address of surety company) 
a surety authorized to do business in this State. Before signing a 
contract with this loan broker, you should check with the surety 
company to determine the bond’s current status,” or 
b. “As required by North Carolina law, this loan broker has estab- 
lishedJastrustiaccoumtt) suet ose ae ee ei ee 
(number of account) 
with 
(name/address of bank or savings institution). 
Before signing a contract with this loan broker you should check 
with the bank or savings institution to determine the current 
status of the trust account.” (1979, c. 705, s. 1.) 


CASE NOTES 


Cited in Goleta Nat’l Bank v. Lingerfelt, 211 
F. Supp. 2d 711, 2002 U.S. Dist. LEXIS 19350 
(E.D.N.C. 2002). 


§ 66-108. Bond or trust account required. 


(a) Every loan broker must obtain a surety bond issued by a surety company 
authorized to do business in this State, or establish a trust account with a 
licensed and insured bank or savings institution located in the State of North 
Carolina. The amount of the bond or trust account shall be ten thousand 
dollars ($10,000). The bond or trust account shall be in favor of the State of 
North Carolina. Any person damaged by the loan broker’s breach of contract or 
of any obligation arising therefrom, or by any violation of this Article, may 
bring an action against the bond or trust account to recover damages suffered. 
The aggregate liability of the surety or trustee shall be only for actual damages 
and in no event shall exceed the amount of the bond or trust account. 

(b) Failure to comply with subsection (a) shall be a Class 1 misdemeanor. 

(c) No loan broker shall collect any advance fee or other valuable consider- 
ation from a borrower prior to the closing of the loan. This prohibition shall not 
preclude the loan broker from collecting reasonable and necessary fees payable 
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to third parties for appraisal, property survey, title examination, and credit 
Bae pions GVO5RS 11 O98 ce 839) 605: 'c) 539%s, 5222 L994. hs Sess 
gestya 4.(0): 


CASE NOTES 


Cited in Goleta Nat’l Bank v. Lingerfelt, 211 
F. Supp. 2d 711, 2002 U.S. Dist. LEXIS 19350 
(EDN... 2002). 


§ 66-109. Filing with Secretary of State. 


(a) Prior to placing any advertisement or making any other representations 
to prospective borrowers in this State, every loan broker shall file with the 
Secretary of State two copies of the disclosure statement required by G.S. 
66-107, and either a copy of the bond required by G.S. 66-108, or a copy of the 
formal notification by the depository that the trust account required by G.S. 
66-108 is established. These filings shall be updated as any material changes 
in the required information or the status of the bond or trust account occur, but 
no less than annually. 

(b) Failure to comply with subsection (a) shall be a Class 1 misdemeanor. 
SRO ee eo elo dC. Oo, S22 LOINC ogo 6.020, 1994. Hix. sess. c 24) 
s. 14(c). 


CASE NOTES 


Cited in Wilson Heights Church of God v. 711, 2002 U.S. Dist. LEXIS 19350 (E.D.N.C. 
Autry, 94 N.C. App. 111, 379 S.E.2d 691 (1989); 2002). 
Goleta Nat’] Bank v. Lingerfelt, 211 F. Supp. 2d 


§ 66-110. Contracts to be in writing. 


Every loan brokerage contract shall be in writing, and signed by all 
contracting parties. A copy of the contract shall be given to the prospective 
borrower at the time he signs the contract. (1979, c. 705, s. 1.) 


§ 66-111. Remedies. 


(a) Ifa loan broker uses any untrue or misleading statements in connection 
with a loan brokerage contract, fails to fully comply with the requirements of 
this Article, fails to comply with the terms of the contract or any obligation 
arising therefrom, or fails to make diligent effort to grant a loan to or procure 
a loan on behalf of the prospective borrower, then, upon written notice to the 
broker, the prospective borrower may void the contract, and shall be entitled to 
receive from the broker all sums paid to the broker, and recover any additional 
damages including attorney’s fees. 

(b) Upon complaint of any person that a loan broker has violated the 
provisions of this Article, the superior court shall have jurisdiction to enjoin 
that defendant from further such violations. 

(c) The remedies provided herein shall be in addition to any other remedies 
provided for by law or in equity. 

(d) The violation of any provisions of this Article shall constitute an unfair 
peactuice’ under G:S.75-1.1. (1979, c. 705,-s. 1.) 


Legal Periodicals. — For note, “Consumer the Insurance Code: Does Per Se Necessarily 
Protection—The Unfair Trade Practice Act and Preempt?” see 10 Campbell L. Rev. 487 (1988). 
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CASE NOTES 


Borrower Not Estopped from Contest- 
ing Compensation Paid. — The language in 
subsection (a) obviously contemplates that a 
borrower has received some form of “benefit” or 
service for which a broker received compensa- 
tion; therefore, it logically follows that the fact 
that a broker rendered the agreed upon ser- 


vices to a prospective borrower would not estop 
the borrower from seeking recovery under the 
provisions of this section. Wilson Heights 
Church of God v. Autry, 94 N.C. App. 111, 379 
Slee 2d. oo (i939) 

Cited in Marshall v. Miller, 302 N.C. 539, 
21 Ono Hed 3971 93h). 


§ 66-112. Scope. 


The provisions of this Article shall apply in all circumstances in which any 
party to the contract conducted any contractual activity (including but not 
limited to solicitation, discussion, negotiation, offer, acceptance, signing, or 
performance) in this State. (1979, c. 705, s. 1.) 


§§ 66-113 through 66-117: Reserved for future codification purposes. 


ARTICLE 21. 


Prepaid Entertainment Contracts. 


§ 66-118. Definitions. 


As used in this Article, unless the context clearly requires otherwise: 
(1) “Contract cost” means the total consideration paid by a buyer pursu- 
ant to a contract including but not limited to: 
a. Any initiation or nonrecurring fee charged; 
b. All periodic fees required by the contract; 
c. All dues or maintenance fees; and 
d. All finance charges, time-price differentials, interest, and other 
similar fees and charges. 
(2) “Contract duration” means the total period of use allowed by a buyer’s 
contract, including months or time periods that are called “free” or 
“bonus” or that are described in any other terms suggesting that they 
are provided free of charge. 
(3) “Prepaid entertainment contract” means any contract in which: 
a. The buyer of a service pays for or is obligated to pay for service 
prior to the buyer’s receipt of or enjoyment of any or all of the 
services; 
b. The seller is other than a licensed nonprofit school, college, or 
university; the State or any subdivision thereof; or a nonprofit 
religious, ethnic, or community organization; and 
c. The services to be performed are related to any one of the following: 
1. Dance lessons or facilities, or any related services or events; 
2. Matching, dating, or social club services or facilities, including 
any service represented as providing names of, introduction 
to, or opportunity to meet members of the opposite sex; 

3. Martial arts training; 

4. Health or athletic club services or facilities. (1979, c. 833, s. 1; 
1991 (Reg. Sess., 1992), c. 1009, s. 1.) 


§ 66-119. Contract requirements. 


Every prepaid entertainment contract shall: 
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(1) Be in writing, fully completed, dated and signed by all contracting 
parties. A copy of the contract shall be given to the buyer at the time 
he signs the contract; 

(2) Have a duration of service that is a precisely measured period of years 
or any definite part of a year; 

(3) Contain a full statement of the buyer’s rights under G.S. 66-120; 

(4) Contain, in immediate proximity to the space reserved for the signa- 
ture of the buyer, in bold face type of a minimum size of 10 points, a 
statement of the buyer’s rights under G.S. 66-121, in substantially the 
following form: 

“You the buyer, may cancel this contract at any time prior to 
midnight of the third business day after the date of this contract. To 
cancel, you must notify the seller in writing not later than midnight of 


(Date) 
ON Seuss Cray) 


§ 66-120. Buyer’s rights. 


Every seller of a prepaid entertainment contract must: 

(1) Deliver to the buyer all information of a personal or private nature, 
including but not limited to answers to tests or questionnaires, 
photographs, evaluations, and background information, within 30 
days after request therefor; 

(2) Refund to the buyer at least ninety percent (90%) of the pro rata cost 
of any unused services, within 30 days after request therefor, if: 

a. The buyer is unable to receive benefits from the seller’s services by 
reason of death or disability; or 

b. The buyer relocates more than eight miles from his present 
location, and more than 30 miles from the seller’s facility and any 
substantially similar facility that will accept the seller’s obliga- 
tion under the contract and this Article; or 

c. The seller relocates his facility more than eight miles from its 
present location, or the services provided by the seller are 
materially impaired. 

(3) Refund to the buyer the pro rata cost of any unused services under all 
contracts between the parties, within 30 days after request therefor, if 
the aggregate price of all contracts in force between the parties 
exceeds one thousand five hundred dollars ($1,500). Provided, if the 
contract so provides, the seller may retain a cancellation fee of not 
more than 25 percent (25%) of the pro rata cost of unused services on 
all contracts, not to exceed five hundred dollars ($500.00). (1979, c. 
630/8!4)) 


§ 66-121. Buyer’s right to cancel. 


(a) In addition to any right otherwise to revoke an offer or cancel a sale or 
contract, the buyer has the right to cancel a prepaid entertainment contract 
sale until midnight of the third business day after the buyer signs a contract 
which complies with G.S. 66-119(4). 

(b) Cancellation occurs when the buyer gives written notice of cancellation 
to the seller at the address stated in the contract. 

(c) Notice of cancellation, if given by mail, is given when it is deposited in 
the United States mail properly addressed and postage prepaid. 

(d) Notice of cancellation need not take a particular form and is sufficient if 
it indicates by any form of written expression the intention of the buyer not to 
be bound by the contract. 
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(e) For purposes of this Article, business days are all days other than 
Saturdays, Sundays, holidays, and days on which the seller’s facility is not 
open to the buyer. (1979, c. 833, s. 1.) 


§ 66-122. Rights and responsibilities after cancellation. 


Within 30 days after a prepaid entertainment contract has been cancelled in 
accordance with G.S. 66-121, the seller must tender to the buyer any payments 
made by the buyer and any note or other evidence of indebtedness. (1979, c. 
reyars weet: dle)) 


§ 66-123. Prohibited practices. 


(a) No person shall sell any prepaid entertainment contract or contracts 
which, when taken together with all other contracts in force between the 
parties have an aggregate duration of service in excess of three years. 

(b) No person shall sell any prepaid entertainment contract unless perfor- 
mance of that contract is to begin within 180 days. (1979, c. 833, s. 1.) 


§ 66-124. Bond or escrow account required. 


(a) Prior to the sale of any prepaid entertainment contract for services 
which are available on the day of sale, the seller shall purchase a surety bond 
issued by a surety company authorized to do business in this State, as follows: 

(1) The amount of the surety bond shall be equal to the aggregate value of 
outstanding liabilities to buyers, or ten thousand dollars ($10,000), 
whichever is greater. For purposes of this section, “liabilities” means 
the moneys actually received in advance from the buyer on or after 
January 1, 1998, for contract costs, less the prorated value of services 
rendered by the seller. The bond shall be in favor of the State of North 
Carolina and in a form approved by the Attorney General. The surety 
company shall have a duty to disclose the amount and status of the 
bond to the public upon request. Any person who is damaged by 
reason of the closing of a facility or bankruptcy of the seller, may bring 
an action against the bond to recover damages suffered; provided, 
however, that the aggregate liability of the surety shall be only for 
actual damages and in no event shall exceed the amount of the bond. 

(2) The amount of the bond shall be based upon a written sworn 
statement by the seller under penalty of perjury stating the seller’s 
outstanding liabilities to buyers. A corporate seller’s statement shall 
be signed by the president of the corporation; the statement of a 
partnership shall be signed by a general partner; and the statement of 
a sole proprietorship shall be signed by the sole proprietor. The 
statement and a copy of the bond shall be filed with the Attorney 
General within 90 days after the first contract is sold and at 180-day 
intervals thereafter. 

(3) The amount of the bond shall be increased or may be decreased, as 
necessary, to take into account changes in the seller’s outstanding 
liabilities to buyers on a semiannual basis. 

(4) The bonding requirement of this section applies to each location of the 
seller in any case where a seller operates or plans to operate more 
than one facility in the State. A separate bond for each separately 
located facility shall be filed with the Attorney General. 

(5) Notwithstanding any other provision of this section, no seller is 
required to purchase a bond in excess of two hundred fifty thousand 
dollars ($250,000) per facility. 
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(6) A change in ownership shall not release, cancel, or terminate hability 
under any bond previously established unless the Attorney General 
agrees in writing to the release, cancellation, or termination because 
the new owner has established a new bond for the benefit of the 
previous owner’s members, or because the former owner has paid the 
required funds to its members. 

(7) In lieu of purchasing the bond required by subdivision (1), an irrevo- 
cable letter of credit from a bank insured by the Federal Deposit 
Insurance Corporation, in a form acceptable to the Attorney General, 
may be filed with the Attorney General. 

(8) Claims and actions by a buyer of prepaid entertainment contract 
Services: 

a. A buyer of prepaid entertainment contract services who suffers or 
sustains any loss or damage by reason of the closing of a facility 
or bankruptcy of the seller shall file a claim with the surety, and, 
if the claim is not paid, may bring an action based on the bond and 
recover against the surety. In the case of a letter of credit that has 
been filed with the Attorney General, the buyer may file a claim 
with the Attorney General; 

b. Any claim under paragraph a. of this subdivision shall be filed no 
later than one year from the date on which the facility closed or 
bankruptcy was filed; 

c. The Attorney General may file a claim with the surety on behalf of 
any buyer in paragraph a. of this subdivision. The surety shall 
pay the amount of the claims to the Attorney General for 
distribution to claimants entitled to restitution and shall be 
relieved of liability to that extent; 

d. The liability of the surety under any bond may not exceed the 
aggregate amount of the bond, regardless of the number or 
amount of claims filed; 

. If the claims filed should exceed the amount of the bond, the surety 
shall pay the amount of the bond to the Attorney General for 
distribution to claimants entitled to restitution and shall be 
relieved of all liability under the bond. 

(9) The seller shall be exempt from the bonding requirement if all of its 
unexpired contracts and present membership plans meet the follow- 
ing criteria: (1) no initiation fee or similar nonrecurring fee is charged, 
and (ii) at no time is any member charged to pay for the use of 
facilities or services more than 31 days in advance. 

(b) If, for any reason, services under a prepaid entertainment contract are 
not available to the buyer on the date of sale, then: 

(1) The seller shall establish a surety bond issued by a surety company 
authorized to do business in the State or shall establish an escrow 
account with a licensed and insured bank or savings institution 
located in this State. The surety bond or escrow account shall be in the 
amount of ten thousand dollars ($10,000) per location or in an amount 
equal to all contract costs received from the buyer, whichever is 
greater. The bond or escrow account shall be in favor of the State of 
North Carolina and a copy of the bond or escrow agreement shall be 
filed with the Attorney General prior to the sale of any prepaid 
entertainment contracts. The bond or escrow account shall remain in 
force until 60 days after all services of the seller are available to the 
buyer, at which time the seller shall comply with the bonding 
requirement of subsection (a) of this section. The escrow account shall 
be established and maintained only in a financial institution which 
agrees in writing with the Attorney General to hold all funds depos- 
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ited and not to release such funds until receipt of written authoriza- 
tion from the Attorney General. The funds deposited will be eligible 
for withdrawal by the depositor after the facility has been open and 
providing services for 60 days and the Attorney General gives written 
authorization for withdrawal. Any person who is damaged by any 
violation of this Article, or by the seller’s breach of the contract for sale 
or any obligation arising therefrom may bring an action against the 
bond or escrow account to recover damages suffered; provided, how- 
ever, that the aggregate liability of the surety or escrow agent shall be 
for actual damages only and in no event shall exceed the amount of 
the bond or escrow account. 

(2) The buyer’s right to cancel the contract pursuant to G.S. 66-121 shall 
be extended until midnight of the third business day after the date 
upon which the services become available and the buyer is notified 
that the services are available. (1979, c. 833, s. 1; 1991 (Reg. Sess., 
OOD) cesLO0O Ms 2) 


§ 66-124.1. Record keeping; provision of records to the 
Attorney General. 


(a) Any person or business bonded under this Article shall maintain 
accurate records of the bond and of premium payments on it. These records 
shall be open to inspection by the Attorney General at any time during normal 
business hours. 

(b) Any person who sells prepaid entertainment contracts shall maintain 
accurate records, updated as necessary, of the name, address, contract terms, 
and payments of each buyer of services. These records shall be open to 
inspection by the Attorney General, upon reasonable notice not to exceed 72 
hours, at any time during normal business hours. 

(c) On the permanent closing of a facility, the seller of the services shall 
provide the following information to the Attorney General within 15 business 
days: 

(1) A list of the names and addresses of all buyers holding unexpired 
contracts; 

(2) The original or a copy of all buyers’ contracts; and 

(3) A record of all payments received under buyers’ agreements. (1991 
(Reg. Sess., 1992), c. 1009, s. 3.) 


§ 66-125. Remedies. 


(a) Any buyer injured by any violation of this Article may bring an action for 
recovery of damages, including reasonable attorney’s fees. 

(b) The remedies herein shall be in addition to any other remedies provided 
for by law or in equity, but the damages assessed shall not exceed the largest 
amount of damages available by any single remedy. 

(c) The violation of any provisions of this Article shall constitute an unfair 
practice under G.S. 75-1.1. (1979, c. 833, s. 1.) 


Legal Periodicals. — For note, “Consumer the Insurance Code: Does Per Se Necessarily 
Protection—The Unfair Trade Practice Act and Preempt?” see 10 Campbell L. Rev. 487 (1988). 


CASE NOTES 


Cited in Marshall v. Miller, 302 N.C. 539, 
976 S:H.2d 397 (1981). 
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§§ 66-126 through 66-130: Reserved for future codification purposes. 


ARTICLE 22. 
Discount Buying Clubs. 


§ 66-131. Definition. 


For the purpose of this Article, a “discount buying club” is any person, firm 
or corporation, which in exchange for any valuable consideration offers to sell 
or to arrange the sale of goods or services to its customers at prices represented 
to be lower than are generally available. “Discount buying club” shall not 
include any cooperative buying association or other group in which no person 
is intended to profit or actually profits beyond the benefit that all members 
receive from buying at a discount; nor shall any person, firm or corporation be 
deemed “a discount buying club” solely by virtue of the fact that (i) for fifty 
dollars ($50.00) or less it sells tickets or coupons valid for use in obtaining 
goods or services from a retail merchant, or (ii) as a service collateral to its 
principal business, and for no additional charge it arranges for its members or 
customers to purchase or lease directly from particular merchants at a 
specified discount. (1981, c. 594, s. 1.) 


Legal Periodicals. — For survey of 1981 
commercial law, see 60 N.C.L. Rev. 1238 (1982). 


§ 66-132. Contracts to be in writing. 


(a) Every contract between a discount buying club and its customers shall 
be in writing, fully completed, dated and signed by all contracting parties. A 
copy of the completed contract shall be given to the buyer at the time he signs 
it. The contract shall in clear, conspicuous and simple language: 

(1) State the duration of the contract in a definite period of years or 
months. If the contract may be periodically renewed, the contract 
shall state specifically the terms under which it may be renewed; and 
the amount of any renewal fees must be stated unless the contract 
meets the requirements of subsection (b) of this section. 

(2) State that the buying club will maintain a trust account and bond in 
compliance with G.S. 66-135, and identify the location of the trust 
account and the name and address of the surety company. 

(3) Contain, immediately above the customer’s signature in boldface type 
of not less than 10 points size, a statement substantially as follows: 

“You, the customer, may cancel this contract at any time prior to 
midnight of the third business day after the date of this contract. To 
cancel you must notify the company in writing of your intent to 
cancel.” 

(4) List the categories of goods and services the buying club contracts to 
make available. 

(5) State the procedures by which the customer can select, order, and pay 
for merchandise or services and state the time and manner of delivery. 

(6) State the method the discount buying club will use in setting the price 
customers will pay for goods or services. 

(7) List any charges, however denominated, which are incidental to the 
purchase of goods or services and which must be paid by the customer. 

(8) State the discount buying club’s obligations with respect to warranties 
on goods or services ordered. 
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(9) State the customer’s rights and obligations with respect to the 
cancellation or return of ordered goods. 

(b) The written contract required by subsection (a) above need not be signed 
or dated by the customer if the following requirements are met: 

(1) The total consideration paid by each member or customer does not 
exceed a one-time or annual fee of one hundred dollars ($100.00); 

(2) The member or customer has the unconditional right to cancel the 
contract at any time and receive within 10 days a full refund of the 
one-time membership fee, or the annual membership fee covering the 
current membership period, whichever the case may be; 

(3) Instead of the notice required in subsection (a)(3), above, the written 
contract contains on its first page in boldface type of not less than 10 
points size, or not less than the point size of the contract terms or 
information printed immediately adjacent thereto, whichever point 
size shall be larger, a statement substantially as follows: 

“You, the customer, may cancel this contract at any time and receive 
a total refund of any fees or consideration already paid for the current 
membership period. To cancel you must notify the company in writing 
of your intent to cancel.”; and 

(4) The written contract is mailed to the buyer on or before the date the 
membership is first charged or billed. (1981, c. 594, s. 1; 1989, c. 495, 
s. 1.) 


Cross References. — As to contracts requir- 
ing writing, see G.S. 22-1 through 22-4. 


§ 66-133. Customer’s right to cancel. 


(a) In addition to any other right to revoke an offer or cancel a sale or 
contract, the customer has the right to cancel a contract for the services of a 
discount buying club until midnight of the third business day after the buyer 
signs a contract which complies with G.S. 66-132. 

(b) Cancellation occurs when the customer gives written notice of cancella- 
tion to the discount buying club at the address stated in the contract. 

(c) Notice of cancellation, if given by mail, is given when it is deposited in 
the United States mail properly addressed with postage prepaid. 

(d) Notice of cancellation need not take any particular form and is sufficient 
if it indicates by any form of written expression that the customer intends or 
wishes not to be bound by the contract. 

(e) For purposes of this Article, business days are all days other than 
Saturdays, Sundays, holidays, and days on which the discount buying club is 
not open for business. (1981, c. 594, s. 1.) 


§ 66-134. Prohibited acts. 


Discount buying clubs shall not: 

(1) Represent to any potential customer that his opportunity to join is 
limited in time or that his delay in joining may subject him to an 
increased price. This shall not preclude reference to a general price 
increase that will take effect on a specified date. 

(2) Discourage or refuse to allow potential customers to inspect all of their 
current merchandise catalogs and price lists during normal business 
hours at their place of business. 

(3) Compare their prices for goods or services with other prices unless the 
comparison prices are prices at which substantial sales of the same 
goods or services were made in the same area within the past 90 days, 
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ee unless a written copy of the comparison is given to the buyer to 
eep. 
(4) Fail upon the customer’s request to cancel without charge any pur- 
chase order for: 
a. Services, if such services have not been substantially performed: 
b. Goods to be specially manufactured, if such manufacture has not 
been substantially performed; or 
c. Any other goods, if they have not been delivered to the customer or 
consigned to a certified public carrier for delivery; 
within 90 days after the purchase order was received by the buying 
club. This provision shall not be construed to limit a customer’s right 
to earlier performance created by contract or by any other applicable 
law or regulation. 
(5) Charge any amount in excess of demonstrable actual damages upon a 
customer’s cancellation of an order. (1981, c. 594, s. 1.) 


§ 66-135. Bond and trust account required. 


(a) Every discount buying club shall obtain and maintain a bond from a 
surety company licensed to do business in North Carolina. Such bond shall be 
in an amount not less than one hundred times the one-time or annual 
membership fee, or fifty thousand dollars ($50,000), whichever is greater. 

(b) Every discount buying club shall hold advance payments for goods and 
services in trust in a separate account used solely for that purpose. The funds 
in such account shall be held free from all liens. Records of such account shall 
be kept by the buying club in the regular course of its business sufficient to 
identify the amount held for each customer, the dates of the receipt and 
withdrawal of funds, and the purpose of withdrawal. Such records must be 
retained for a period not less than four years following withdrawal. Funds may 
not be withdrawn from the trust account unless and until (i) the ordered goods 
have been actually delivered to the customer or consigned to a certified public 
carrier, or (ii) ordered services have been provided in full, or (iii) the buying 
club has refunded the customer’s payment. Provided, the discount buying club 
shall not be required to comply with the foregoing trust account requirements 
if the discount buying club meets the requirements of G.S. 66-132(b), bills its 
customers through a credit card account and obtains and maintains an 
additional bond in the amount of fifty thousand dollars ($50,000) from a surety 
company licensed to do business in North Carolina. 

(c) Any person who is damaged by any violation of this Article, or by any 
breach by the discount buying club of its contract, may bring an action against 
the bond, provided that the aggregate liability of the surety shall not exceed 
the amount of the bond. 

(d) Violations of subsections (a) or (b) of this section shall constitute a Class 
I felony. (1981, c. 594, s. 1; 1989, c. 495, ss. 2, 3; 1993, c. 539, s. 1282; 1994, Ex. 
Bees C24..5.14(c).) 


§ 66-136. Remedies. 


(a) Any person injured by a violation of this Article, or breach of any 
obligation created by this Article or contract subject thereto, may bring an 
action for recovery of damages, including reasonable attorneys’ fees. 

(b) The violation of any provision of this Article shall constitute an unfair act 
or practice under G.S. 75-1.1. 

(c) The remedies provided herein shall be in addition to any other remedies 
provided by law or equity. (1981, c. 594, s. 1.) 
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§ 66-137. Taxes. 


Discount buying clubs must pay North Carolina sales taxes and other 
applicable North Carolina taxes. (1989, c. 495, s. 4.) 


§§ 66-138 through 66-141: Reserved for future codification purposes. 


ARTICLE 23. 
Rental Referral Agencies. 


§ 66-142. Definition. 


For the purposes of this Article, a “rental referral agency” is a person or 
business which offers to assist any person in locating residential rental 
property in return for any consideration from a prospective tenant. (1981, c. 
610 eseety 


§ 66-143. Fees and deposits. 


(a) Arental referral agency shall not charge or attempt to collect any fees or 
other consideration from any prospective tenant except where rental housing 
is in fact obtained by such person through the assistance of that agency. For 
the purposes of this Article, such housing is obtained when the prospective 
tenant has contracted to rent the property. 

(b) Deposits to be applied toward fees may be required by a rental referral 
agency pursuant to a written contract which includes provisions stating: 

(1) The specifications of housing sought by the prospective tenant, includ- 
ing maximum rent, desired lease period, geographic area, number of 
bedrooms required, number of children to be housed, and number and 
type of pets; 

(2) That the deposit will be refunded within 10 days of the prospective 
tenant’s request should the specified housing not be obtained through 
the agency’s assistance within 30 days of the date of the contract; 

(3) That the rental referral agency will maintain a trust account or bond 
in compliance with G.S. 66-145, and identifying the depository insti- 
tution or bonding company by name and address. 

(c) Notwithstanding subsections (a) and (b) of this section, a rental referral 
agency may charge or retain from any deposit a fee, not to exceed twenty 
dollars ($20.00), even if the prospective tenant fails to obtain rental housing 
through its assistance, provided that the following conditions are met: 

(1) Any and all advertising for the rental referral agency discloses in a 
clear and conspicuous manner the agency’s name, the fact that it is a 
“rental referral agency” using that term, and the fact that it charges 
a fee; and 

(2) Ifa prospective tenant contacts the rental referral agency in response 
to an advertisement for a specific property listed by the agency and 
inquires about that property, the rental referral agency shall neither 
collect a fee nor obtain the prospective tenant’s signature on a contract 
without first verifying that the advertised property remains available 
and disclosing to the prospective tenant whether or not it is still 
available. 

(d) Prospective tenants shall apply in writing for a refund no sooner than 30 
days after the date of the contract and no later than one year after the date of 
the contract. If the prospective tenant does not apply for a refund before one 
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year has elapsed, the fee shall be deemed earned by the rental referral agency 
and may be removed from the trust account. (1981, c. 610, s. LOO Tea ot 8 
is) 


§ 66-144. Representations of availability. 


(a) A rental referral agency shall not make any representation that any 
property is available for rent unless availability has been verified by the 
agency within 48 hours prior to the representation. The availability of property 
described in media advertisements shall be verified within eight hours before 
being submitted to the advertising medium and in no event earlier than 96 
hours prior to publication of the advertisement. 

(b) Notations of the time and date of verification and the verifier’s identity 
shall be recorded by the agency and made available for inspection by any 
person from whom the agency has received a deposit or a fee. (1981, c. 610, s. 
HERE UT GAG 1) Sa 2.) 


§ 66-145. Bond or trust account required. 


(a) Every rental referral agency before beginning business shall establish a 
trust account with a licensed and insured bank or savings institution located 
in the State of North Carolina. Each deposit to be applied towards a fee 
collected under G.S. 66-143(b) shall be placed in the trust account and shall be 
withdrawn only to refund the deposit to the applicant pursuant to GS. 
66-143(b)(2) or when a fee is earned by the agency as provided in GS. 
66-143(a). 

(b) A rental referral agency may elect to post a bond in lieu of the trust 
account required by this section. The amount of the bond shall at no time be 
less than the amount that would be required by this section to be held in trust. 
In no event, however, shall the bond be less than five thousand dollars ($5,000). 
The rental referral agency shall file the bond with the clerk of the superior 
court of the county in which its principal place of business is located. 

(c) Any person who is damaged by any violation of this Article, or by any 
breach by the rental referral agency of its contract, may bring an action for the 
remedies referred to and provided in G.S. 66-146 against the bond or trust 
account; provided that the aggregate liability of the surety or trustee shall not 
exceed the amount of the bond or trust account. 

(d) Violation of subsections (a) or (b) of this section shall constitute a Class 
1 misdemeanor. (1981, c. 610, s. 1; 1993, c. 539, s. 524; 1994, Ex. Sess., c. 24, 
s. 14(c).) 


§ 66-146. Remedies. 


(a) Any person injured by a violation of this Article, or breach of any 
obligation created by this Article or contract subject thereto, may bring an 
action for recovery of damages, including reasonable attorneys’ fees. 

(b) The violation of any provision of this Article shall constitute an unfair act 
or practice under G.S. 75-1.1. 

(c) The remedies provided herein shall be in addition to any other remedies 
provided by law or equity. (1981, c. 610, s. 1.) 
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S$ 66-147 through 66-151: Reserved for future codification purposes. 


ARTICLE 24. 
Trade Secrets Protection Act. 


§ 66-152. Definitions. 


As used in this Article, unless the context requires otherwise: 

(1) “Misappropriation” means acquisition, disclosure, or use of a trade 
secret of another without express or implied authority or consent, 
unless such trade secret was arrived at by independent development, 
reverse engineering, or was obtained from another person with a right 


to disclose the trade secret. 


(2) “Person” means an individual, corporation, government, governmental 
subdivision or agency, business trust, estate, trust, partnership, 
association, joint venture, or any other legal or commercial entity. 

(3) “Trade secret” means business or technical information, including but 
not limited to a formula, pattern, program, device, compilation of 
information, method, technique, or process that: 

a. Derives independent actual or potential commercial value from not 
being generally known or readily ascertainable through indepen- 
dent development or reverse engineering by persons who can 
obtain economic value from its disclosure or use; and 

b. Is the subject of efforts that are reasonable under the circum- 
stances to maintain its secrecy. 

The existence of a trade secret shall not be negated merely because the 
information comprising the trade secret has also been developed, used, or 
owned independently by more than one person, or licensed to other persons. 


(OS se eo0nse 1) 


Legal Periodicals. — For survey of 1981 
commercial law, see 60 N.C.L. Rev. 1238 (1982). 

For article discussing the North Carolina 
Trade Secrets Protection Act, see 18 Wake For- 
est L. Rev. 823 (1982). 

For comment, “The Incompatibility of Copy- 
right and Computer Software: An Economic 


Evaluation and a Proposal for a Market-Place 
Solution,” see 66 N.C.L. Rev. 977 (1988). 

For comment, “Is the North Carolina Trade 
Secrets Protection Act Itself a Secret, and Is the 
Act Worth Protecting?,” see 77 N.C.L. Rev. 2149 
(1999). 


CASE NOTES 


G.S. 75-1.1 Applicable to Violations of 
This Act. — G.S. 75-1.1 is applicable to viola- 
tions of the Trade Secrets Protection Act. 
Drouillard v. Keister Williams Newspaper 
Servs., Inc., 108 N.C. App. 169, 423 S.E.2d 324 
(1992), cert. denied, 333 N.C. 344, 427 S.E.2d 
617 (1993). 

Duty to Maintain Trade Secret. — Subdi- 
vision (3)(b) of this section places upon trade 
secret owners an affirmative duty to take rea- 
sonable measures to maintain the information’s 
secrecy as a definitional element of the property 
right. Glaxo, Inc. v. Novopharm Ltd., 931 F. 
Supp. 1280 (E.D.N.C. 1996), aff’d, 110 F.3d 
1562 (Fed. Cir. 1997). 

Kstablishing a Trade Secret. — Subdivi- 
sion (3) of this section, defines a trade secret as 


valuable business or technical information that 
a) is neither “generally known nor readily 
ascertainable through independent develop- 
ment or reverse engineering,” and b) has been 
subject to “efforts that are reasonable under the 
circumstances to maintain its secrecy.” In order 
to resist a motion for summary judgment, 
plaintiff must allege facts sufficient to allow a 
reasonable finder of fact to conclude that his 
concept satisfies these two requirements. Bank 
Travel Bank v. McCoy, 802 F. Supp. 1358 
(E.D.N.C. 1992), aff'd sub nom., Amariglio- 
Dunn v. McCoy, 4 F.3d 984 (4th Cir. 1993). 
Plaintiff adequately defined its trade secrets 
for the purposes of summary judgment by iden- 
tifying its customer list, vendor lists, and tech- 
nical information as trade secrets accessed by 
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defendant competitor; plaintiff produced the 
actual customer list and vendor information 
that it claimed were trade secrets and a list of 
employees who could explain in detail which 
technical information was classified as a trade 
secret. Static Control Components, Inc. v. 
Darkprint Imaging, Inc., 200 F. Supp. 2d 541, 
2002 U.S. Dist. LEXIS 13271 (M.D.N.C. 2002). 

Factors in Determining Whether Infor- 
mation Is Trade Secret. — Proper factors to 
consider when determining whether informa- 
tion is a trade secret are: (1) the extent to which 
it is known outside the business; (2) the extent 
to which it is known to employees and others 
involved in the business; (3) the extent of mea- 
sures taken to guard its secrecy; (4) its value to 
the business and competitors; (5) the amount of 
money or effort expended in its development; 
and (6) the ease or difficulty with which it could 
properly be acquired or duplicated by others. 
State ex rel. Utilities Comm’n v. MCI Telecom- 
munications Corp., 132 N.C. App. 625, 514 
S.E.2d 276 (1999). 

A trade secret need not be comprised of 
positive information, such as specific formula, 
but can include negative, inconclusive, or suffi- 
ciently suggestive research data that would 
give a person skilled in the art a competitive 
advantage one might not otherwise enjoy but 
for the knowledge gleaned from the owner’s 
research investment. Glaxo, Inc. v. Novopharm 
Ltd., 931 F. Supp. 1280 (E.D.N.C. 1996), aff’d, 
110 F.3d 1562 (Fed. Cir. 1997). 

Plaintiffs showed that projected launch dates 
and marketing plan for new drug was compet- 
itively valuable information, not generally 
known, sufficient to enjoin disclosure by former 
employee to his new employer, plaintiff’s com- 
petitor. Merck & Co. v. Lyon, 941 F. Supp. 1443 
(M.D.N.C. 1996). 

Customer List Is Not Trade Secret. — 
Defendant former employees had the right to 
utilize information contained in plaintiff’s cus- 
tomer lists, as a list of customer names and 
addresses is not a “trade secret” under this 
section. UBS PaineWebber, Inc. v. Aiken, 197 F. 
Supp. 2d 436, 2002 U.S. Dist. LEXIS 4510 
(W.D.N.C. 2002). 

Trade Secret Properly Found to Have 
Been Misappropriated. — The plaintiff, a 
lawn and landscaping corporation, presented 
sufficient evidence to support a finding that its 
historical cost information was a trade secret as 
defined by this section and that the defendant, 
an ex-employee, misappropriated the informa- 
tion in order to underbid and compete with the 
plaintiff. Byrd’s Lawn & Landscaping, Inc. v. 
Smith, 142 N.C. App. 371, 542 S.E.2d 689, 2001 
N.C. App. LEXIS 99 (2001). 

Establishing Misappropriation. — Plain- 
tiff proved a real threat of misappropriation of 
information by former employee to competitor 
where plaintiff showed employee had access to 
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trade secret information, employee’s new posi- 
tion involved similar responsibilities as his 
former position, and employee was not entirely 
forthright with his former employer regarding 
his new employment. Merck & Co. v. Lyon, 941 
F. Supp. 1443 (M.D.N.C. 1996). 

Trade Secrets Not Shown. — Plaintiff did 
not present sufficient evidence that its pro- 
cesses were trade secrets where defendant 
came forward with evidence that it could pur- 
chase the same technology on the market from 
three or four other vendors. FMC Corp. v. 
Cyprus Foote Mineral Co., 899 F. Supp. 1477 
(W.D.N.C. 1995). 

Where drug manufacturer’s choice of solvent 
system, pH, temperature and seeding could or 
would determine the polymorphic form of 
ranitidine hydrochloride was generally known, 
it could not be a secret. Glaxo, Inc. v. 
Novopharm Ltd., 931 F. Supp. 1280 (E.D.N.C. 
1996), aff'd, 110 F.3d 1562 (Fed. Cir. 1997). 

Employee did not misappropriate trade se- 
crets, as defined by G.S. 66-152(3), when the 
information he communicated was not subject 
to reasonable efforts to maintain its secrecy, 
could have been compiled from public informa- 
tion, or originated with another party. Combs & 
Assocs., Inc. v. Kennedy, 147 N.C. App. 362, 555 
S.E.2d 634, 2001 N.C. App. LEXIS 1169 (2001). 

Plaintiff’s claim that its former customer’s 
employee revealed to plaintiff’s competitor con- 
fidential information from plaintiff’s bid that 
allowed the competitor to underbid, thereby 
committing fraud and violating G.S. 66-153 and 
G.S. 75-1.1, was properly dismissed on sum- 
mary judgment; plaintiff, by submitting infor- 
mation to its customer and allowing it to use 
and disclose bid information at its sole discre- 
tion, did not act reasonably to maintain the 
secrecy of its bid information, so that it was not 
a “trade secret.” Area Landscaping, L.L.C. v. 
Glaxo-Wellcome, Inc., 160 N.C. App. 520, 586 
S.E.2d 507, 2003 N.C. App. LEXIS 1825 (2008). 

A lessee of facilities for pig breeding and 
nursery failed to prove that the genetic infor- 
mation contained in the pigs was not a trade 
secret with a confidential and proprietary in- 
terest; therefore, the lessee failed to show irrep- 
arable harm and was not entitled to a prelimi- 
nary injunction seeking to prevent the lessor 
from appropriating any genetic information in- 
corporated into the animals. N.C. Farm P’ship 
v. Pig Improvement Co., 163 N.C. App. 318, 593 
S.E.2d 126, 2004 N.C. App. LEXIS 374 (2004), 
cert. denied, 358 N.C. 544, 599 S.E.2d 401 
(2004). 

The trial court correctly denied plain- 
tiff’s motion for a preliminary injunction 
where plaintiff did not establish a likelihood of 
success on the merits regarding its claim for 
trade secret protection because it failed to pro- 
duce any evidence to show that company took 
any special precautions to ensure the confiden- 
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tiality of its customer information. Novacare 
Orthotics & Prosthetics E., Inc. v. Speelman, 
137 N.C. App. 471, 528 S.E.2d 918, 2000 N.C. 
App. LEXIS 407 (2000). 

Trial court did not err in refusing to issue a 
preliminary injunction in favor of a former 
employer after two of its former employees 
began working for a competitor, as misappro- 
priation of its trade secrets by the competitor 
was unlikely because the evidence at trial indi- 
cated that the products made by the former 
employer and the competitor were too diver- 
gent to allow interchangeable use of the former 
employer’s trade secrets. Therefore, misappro- 
priation of the former employer’s trade secrets 
by the competitor was unlikely, and a claim of 
misappropriation on the evidence presented to 
the trial court had to fail. Analog Devices, Inc. v. 
Michalski, 157 N.C. App. 462, 579 S.E.2d 449, 
2003 N.C. App. LEXIS 752 (2003). 

A prima facie case of misappropriation 
existed so as to support a preliminary injunc- 
tion where defendant helped to develop soft- 
ware during his employ with plaintiff, had 
access to copies of the software source code 
prior to his resignation, and where it was 
practically impossible to make any substantial 
modification to the software without access to 
the source code. Barr-Mullin, Inc. v. Browning, 
108 N.C. App. 590, 424 S.E.2d 226 (1993). 

Animals in Research Projects. — What 
type and how many animals are going to be 
used in a particular research project is not a 
trade secret, nor is whether surgery is going to 
be performed or the type of anesthesia to be 
used. Pre and post operative procedures are not 
trade secrets, nor is how the animal’s pain and 
discomfort are to be minimized nor the method 
of euthanasia, if any. S.E.T.A. Unc-Ch, Ince. v. 
Huffines, 101 N.C. App. 292, 399 S.E.2d 340 
(1991). 

An employee will not be enjoined from 
working for its former employer’s compet- 
itor under the doctrine of “inevitable discov- 
ery” absent some showing of bad faith, under- 
handed dealing, or employment by an entity so 
plainly lacking comparable technology that 
misappropriation can be inferred. FMC Corp. v. 
Cyprus Foote Mineral Co., 899 F. Supp. 1477 
(W.D.N.C. 1995). 

Trial court did not err in refusing to issue a 
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preliminary injunction in favor of a former 
employer after two of its former employees 
began working for a competitor, as misappro- 
priation of its trade secrets by the competitor 
was unlikely because the evidence at trial indi- 
cated that the products made by the former 
employer and the competitor were too diver- 
gent to allow interchangeable use of the former 
employer’s trade secrets. Therefore, misappro- 
priation of the former employer’s trade secrets 
by the competitor was unlikely, and a claim of 
misappropriation on the evidence presented to 
the trial court had to fail. Analog Devices, Inc. v. 
Michalski, 157 N.C. App. 462, 579 S.E.2d 449, 
2003 N.C. App. LEXIS 752 (2003). 

Where price lists in a contract betweena 
public hospital and a private HMO were 
not property of a private person within the 
meaning of G.S. 132-1.2(2), they were not trade 
secrets as defined by this section and were 
subject to disclosure under the North Carolina 
Public Records Act, pursuant to G.S. 132-1 et 
seq. Wilmington Star-News, Inc. v. New Ha- 
nover Regional Medical Ctr., Inc., 125 N.C. App. 
174, 480 S.E.2d 53 (1997), appeal dismissed, 
346 N.C. 557, 488 S.E.2d 826 (1997). 

Applied in Moore v. American Barmag 
Corp., 710 F. Supp. 1050 (W.D.N.C. 1989); 
Barker Indus., Inc. v. Gould, 146 N.C. App. 561, 
5do 9.E.2d 227, 2001 NC? App: LEXIS 9974 
(2001). 

Cited in Western Steer — Mom ‘N’ Pop’s, Inc. 
v. FMT Invs., Inc., 578 F. Supp. 260 (W.D.N.C. 
1984); Industrial Innovators, Inc. v. Myrick- 
White, Inc., 99 N.C. App. 42, 392 S.E.2d 425 
(1990); North Carolina Elec. Membership Corp. 
v. North Carolina Dep’t of Economic & Commu- 
nity Dev., 108 N.C. App. 711, 425 S.E.2d 440 
(1993); Cox v. Dine-A-Mate, Inc., 129 N.C. App. 
773, 501 S.E.2d 3538 (1998), cert. denied, 349 
N.C. 3855 (1998); Replacements, Ltd. v. 
Midwesterling, 133 N.C. App. 1389, 515 S.E.2d 
46 (1999); Cook Group, Inc. v. Wilson, 248 
Bankr. 745, 2000 U.S. Dist. LEXIS 7380 
(M.D.N.C. 2000); Marketing Assocs. v. Baker, — 
F. Supp. 2d —, 2000 U.S. Dist. LEXIS 2536 
(M.D.N.C. Jan. 21, 2000); Precision Walls, Inc. 
v. Servie, 152 N.C. App. 630, 568 S.E.2d 267, 
2002 N.C. App. LEXIS 980 (2002); Eli Research 
Inc. v. United Communs. Group, LLC, 312 F. 
Supp. 2d 748, 2004 U.S. Dist. LEXIS 5792 
(M.D.N.C. 2004). 


§ 66-153. Action for misappropriation. 


The owner of a trade secret shall have remedy by civil action for misappro- 
priation of his trade secret. (1981, c. 890, s. 1.) 


CASE NOTES 


Summary Judgment Held Proper. — 
Plaintiff’s claim that its former customer’s em- 


ployee revealed to plaintiff’s competitor confi- 
dential information from plaintiff’s bid that 
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allowed the competitor to underbid, thereby 
committing fraud and violating G.S. 66-153 and 
G.S. 75-1.1, was properly dismissed on sum- 
mary judgment; plaintiff, by submitting infor- 
mation to its customer and allowing it to use 
and disclose bid information at its sole discre- 
tion, did not act reasonably to maintain the 
secrecy of its bid information, so that it was not 
a “trade secret.” Area Landscaping, L.L.C. v. 
Glaxo-Wellcome, Inc., 160 N.C. App. 520, 586 
S.E.2d 507, 2003 N.C. App. LEXIS 1825 (2003). 

Court Denied Defendants’ Motion to Dis- 
miss. — In an action filed by plaintiffs, two 
corporations, against defendants, its former 
editors and their new employer, the court de- 
nied defendants’ motion to dismiss, filed under 
Fed. R. Civ. P. 12(b)(6), as to plaintiffs’ misap- 
propriation of trade secrets claim under G.S. 
66-153 because plaintiffs: (1) alleged the iden- 
tity of the trade secrets; (2) the measures taken 
to protect their secrecy; (3) their value to plain- 
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be duplicated. Eli Research Inc. v. United 
Communs. Group, LLC, 312 F. Supp. 2d 748, 
2004 U.S. Dist. LEXIS 5792 (M.D.N.C. 2004). 

In an action filed by plaintiffs, two corpora- 
tions, against defendants, its former editors 
and their new employer, the court denied de- 
fendants’ motion to dismiss, filed under Fed. R. 
Civ. P. 12(b)(6), as to plaintiffs’ negligence 
claims, based on defendants’ alleged failure to 
act with due care in protecting the corporations’ 
trade secrets, because the North Carolina 
Trade Secret Protection Act, N.C. Gen. Stat. 
§ 66-153, was not the type of statute upon 
which a negligence duty could be based, as the 
protection of trade secrets had nothing to do 
with protecting the public; in addition, North 
Carolina did not recognize a common law duty 
to protect trade secrets. Eli Research Ine. v. 
United Communs. Group, LLC, 312 F. Supp. 2d 
748, 2004 U.S. Dist. LEXIS 5792 (M.D.N.C. 
2004). 


tiffs; (4) and the fact that they could not easily 


§ 66-154. Remedies. 


(a) Except as provided herein, actual or threatened misappropriation of a 
trade secret may be preliminarily enjoined during the pendency of the action 
and shall be permanently enjoined upon judgment finding misappropriation 
for the period that the trade secret exists plus an additional period as the court 
may deem necessary under the circumstances to eliminate any inequitable or 
unjust advantage arising from the misappropriation. 

(1) If the court determines that it would be unreasonable to enjoin use 
after a judgment finding misappropriation, an injunction may condi- 
tion such use upon payment of a reasonable royalty for any period the 
court may deem just. In appropriate circumstances, affirmative acts to 
protect the trade secret may be compelled by order of the court. 

(2) Aperson who in good faith derives knowledge of a trade secret from or 
through misappropriation or by mistake, or any other person subse- 
quently acquiring the trade secret therefrom or thereby, shall be 
enjoined from disclosing the trade secret, but no damages shall be 
awarded against any person for any misappropriation prior to the 
time the person knows or has reason to know that it is a trade secret. 
If the person has substantially changed his position in good faith 
reliance upon the availability of the trade secret for future use, he 
shall not be enjoined from using the trade secret but may be required 
to pay a reasonable royalty as deemed just by the court. If the person 
has acquired inventory through such knowledge or use of a trade 
secret, he can dispose of the inventory without payment of royalty. If 
his use of the trade secret has no adverse economic effect upon the 
owner of the trade secret, the only available remedy shall be an 
injunction against disclosure. 

(b) In addition to the relief authorized by subsection (a), actual damages 
may be recovered, measured by the economic loss or the unjust enrichment 
caused by misappropriation of a trade secret, whichever is greater. 

(c) If willful and malicious misappropriation exists, the trier of fact also may 
award punitive damages in its discretion. 

(d) If a claim of misappropriation is made in bad faith or if willful and 
malicious misappropriation exists, the court may award reasonable attorneys’ 
fees to the prevailing party. (1981, c. 890, s. 1.) 
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CASE NOTES 


Failure to Provide Evidence of Misap- 
propriation. — Where appellant presented 
sufficient evidence that it was likely to succeed 
in showing that certain documents sought by 
an adverse party in an arbitration proceeding 
contained trade secrets, but it offered no evi- 
dence of misappropriation, it failed to show a 
likelihood of success on the merits with respect 
to any claim brought pursuant to the Trade 
Secret Protection Act to enjoin disclosure of the 
documents. North Carolina Elec. Membership 
Corp. v. North Carolina Dep’t of Economic & 
Community Dev., 108 N.C. App. 711, 425 S.E.2d 
440 (1993). 

Trade Secrets Not Shown. — Plaintiff did 
not present sufficient evidence that its pro- 
cesses were trade secrets where defendant 
came forward with evidence that it could pur- 
chase the same technology on the market from 
three or four other vendors. FMC Corp. v. 
Cyprus Foote Mineral Co., 899 F. Supp. 1477 
(W.D.N.C. 1995). 

A lessee of facilities for pig breeding and 
nursery failed to prove that the genetic infor- 
mation contained in the pigs was not a trade 
secret with a confidential and proprietary in- 
terest; therefore, the lessee failed to show irrep- 
arable harm and was not entitled to a prelimi- 
nary injunction seeking to prevent the lessor 
from appropriating any genetic information in- 
corporated into the animals. N.C. Farm P’ship 
v. Pig Improvement Co., 163 N.C. App. 318, 593 
S.E.2d 126, 2004 N.C. App. LEXIS 374 (2004), 
cert. denied, 358 N.C. 544, 599 S.E.2d 401 
(2004). 

Trial court held that a covenant not to com- 
pete was overbroad and unenforceable, and 
thus properly denied a company’s motion for a 
preliminary injunction against a competitor 
and a former employee given the unlikelihood 
of success on the merits; the company failed to 
show a violation of the North Carolina Trade 
Secrets Protection Act, G.S. 66-154(a), because 
the company did not identify any specific trade 
secrets that were endangered. VisionAIR, Inc. 
v. James, — N.C. App. —, 606 S.E.2d 359, 2004 
N.C. App. LEXIS 2389 (2004). 

An employee will not be enjoined from 
working for its former employer’s compet- 
itor under the doctrine of “inevitable discov- 
ery” absent some showing of bad faith, under- 
handed dealing, or employment by an entity so 
plainly lacking comparable technology that 
misappropriation can be inferred. FMC Corp. v. 
Cyprus Foote Mineral Co., 899 F. Supp. 1477 
(W.D.N.C. 1995). 

Inevitable Disclosure of Trade Secret. — 
A threatened misappropriation of information 
based upon inevitable disclosure by a former 
employee to his new employer can be enjoined 


where the injunction is hmited to protecting 
specifically defined trade secrets, clearly iden- 
tified, and of significant value. Merck & Co. v. 
Lyon, 941 F. Supp. 1448 (M.D.N.C. 1996). 

Injunctive Relief Granted. — Plaintiffs 
showed that projected launch dates and mar- 
keting plan for new drug was competitively 
valuable information, not generally known, suf- 
ficient to enjoin disclosure by former employee 
to his new employer, plaintiff’s competitor. 
Merck & Co. v. Lyon, 941 F. Supp. 1443 
CMEDIN: C2996). 

Injunction Sufficiently Narrow. — In- 
junction sought by plaintiffs to prohibit em- 
ployee from disclosing trade secrets was suffi- 
ciently narrow where plaintiffs sought only to 
prevent employee from working on a particular 
competitor’s product and plaintiffs produced 
evidence of the precise nature of at least a 
portion of the information they claimed as a 
trade secret. Merck & Co. v. Lyon, 941 F. Supp. 
1443 (M.D.N.C. 1996). 

Injunctive Relief Not Required. — Plain- 
tiff failed to show a likelihood of irreparable 
harm to justify injunctive relief, because the 
Trade Secrets Protection Act provides a wide 
range of relief to which plaintiff would be 
entitled including royalties, actual and puni- 
tive damages, and attorney’s fees for violation. 
FMC Corp. v. Cyprus Foote Mineral Co., 899 F. 
Supp. 1477 (W.D.N.C. 1995). 

Trial court did not err in refusing to issue a 
preliminary injunction in favor of a former 
employer after two of its former employees 
began working for a competitor, as misappro- 
priation of its trade secrets by the competitor 
was unlikely because the evidence at trial indi- 
cated that the products made by the former 
employer and the competitor were too diver- 
gent to allow interchangeable use of the former 
employer’s trade secrets. Therefore, misappro- 
priation of the former employer’s trade secrets 
by the competitor was unlikely, and a claim of 
misappropriation on the evidence presented to 
the trial court had to fail. Analog Devices, Inc. v. 
Michalski, 157 N.C. App. 462, 579 S.E.2d 449, 
2003 N.C. App. LEXIS 752 (2008). 

Measure of Damages. — Trial court prop- 
erly looked to G.S. 66-154(b) of the North Caro- 
lina Trade Secrets Protection Act, G.S. 66-152 
et seq., for guidance in fashioning a remedy for 
violation of a consent judgment because the 
consent judgment made it appear that, as be- 
tween the parties, Substance X was considered 
a trade secret; appellants’ unjust enrichment 
was an appropriate measure of damages, al- 
though attorney’s fees were inappropriate since 
the misappropriation of Substance X was not 
malicious. Potter v. Hilemn Labs., Inc., 150 
N.C. App. 326, 564 S.E.2d 259, 2002 N.C. App. 
LEXIS 492 (2002). 
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Attorney’s Fees. — Finding that a suit was 
brought with malicious intent did not exclude 
the possibility that it was brought in good faith, 
which excluded an award of attorney’s fees 
under G.S. 66-154(d). Reichhold Chems., Inc. v. 
Goel, 146 N.C. App. 137, 555 S.E.2d 281, 2001 
N.C. App. LEXIS 854 (2001), cert. dismissed, 
ano N.G.677, 577 S:B.2d 685 (20038), 

Cited in Moore v. American Barmag Corp., 
710 F. Supp. 1050 (W.D.N.C. 1989); Barr-Mul- 
lin, Inc. v. Browning, 108 N.C. App. 590, 424 


§ 66-155. Burden of proof. 
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S.E.2d 226 (1993); Cook Group, Inc. v. Wilson, 
248 Bankr. 745, 2000 U.S. Dist. LEXIS 7380 
(M.D.N.C. 2000); Static Control Components, 
Inc. v. Darkprint Imaging, Inc., 240 F. Supp. 2d 
465, 2002 U.S. Dist. LEXIS 25255 (M.D.N.C. 
2002); Area Landscaping, L.L.C. v. Glaxo- 
Wellcome, Inc., 160 N.C. App. 520, 586 S.E.2d 
507, 2003 N.C. App. LEXIS 1825 (2003); WMS, 
Inc. v. Weaver, 166 N.C. App. 352, 602 S.E.2d 
706, 2004 N.C. App. LEXIS 1782 (2004), cert. 
denied, 359 N.C. 197, 608 S.E.2d 330 (2004). 


Misappropriation of a trade secret is prima facie established by the intro- 
duction of substantial evidence that the person against whom relief is sought 


both: 


(1) Knows or should have known of the trade secret; and 
(2) Has had a specific opportunity to acquire it for disclosure or use or has 
acquired, disclosed, or used it without the express or implied consent 


or authority of the owner. 


This prima facie evidence is rebutted by the introduction of substantial 
evidence that the person against whom relief is sought acquired the informa- 
tion comprising the trade secret by independent development, reverse engi- 
neering, or it was obtained from another person with a right to disclose the 
trade secret. This section shall not be construed to deprive the person against 
whom a is sought of any other defenses provided under the law. (1981, c. 
890. s. I. 


CASE NOTES 


A prima facie case of misappropriation 
existed so as to support a preliminary injunc- 
tion where defendant helped to develop soft- 
ware during his employ with plaintiff, had 
access to copies of the software source code 
prior to his resignation, and where it was 
practically impossible to make any substantial 
modification to the software without access to 
the source code. Barr-Mullin, Inc. v. Browning, 
108 N.C. App. 590, 424 S.E.2d 226 (1993). 

Plaintiff proved a real threat of misappropri- 
ation of information by former employee to 
competitor where plaintiff showed employee 
had access to trade secret information, employ- 
ee’s new position involved similar responsibili- 
ties as his former position, and employee was 
not entirely forthright with his former em- 
ployer regarding his new employment. Merck & 
Co. v. Lyon, 941 F. Supp. 1443 (M.D.N.C. 1996). 

Court Denied Defendants’ Motion to Dis- 
miss. — In an action filed by plaintiffs, two 
corporations, against defendants, its former 
editors and their new employer, the court de- 
nied defendants’ motion to dismiss, filed under 
Fed. R. Civ. P. 12(b)(6), as to plaintiffs’ misap- 
propriation of trade secrets claim under G.S. 
66-153 because plaintiffs: (1) alleged the iden- 
tity of the trade secrets; (2) the measures taken 
to protect their secrecy; (3) their value to plain- 


tiffs; (4) and the fact that they could not easily 
be duplicated. Eli Research Inc. v. United 
Communs. Group, LLC, 312 F. Supp. 2d 748, 
2004 U.S. Dist. LEXIS 5792 (M.D.N.C. 2004). 

Burden of Proof. — Where plaintiff as- 
signed as error the jury instruction that it was 
required to prove a violation of the trade secrets 
act by a preponderance of the evidence, rather 
than by “substantial evidence,”, and where 
plaintiff failed to object to this instruction, and 
where it invited error when it proposed the 
preponderance-of-the-evidence instruction, the 
error was harmless. AG Sys. v. United Decora- 
tive Plastics Corp., 55 F.3d 970 (4th Cir. 1995). 

Strong circumstantial evidence as to the mis- 
appropriation of trade secrets, which included 
hiring away plaintiff’s employees including its 
top scientist and then developing competing 
products in a brief period of time, was sufficient 
to withstand defendant competitor’s motion for 
summary judgment. Static Control Compo- 
nents, Inc. v. Darkprint Imaging, Inc., 200 F. 
Supp. 2d 541, 2002 U.S. Dist. LEXIS 13271 
(M.D.N.C. 2002). 

Defendant’s Burden of Proof. — After an 
initial finding of misappropriation in 1995, the 
burden should have been placed on the defen- 
dant to show that it obtained the processes that 
it was using in October of 1997, during the 
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plaintiff's surprise inspection, either through 
independent development or from someone 
with a right to disclose the processes. Cook 
Group, Inc. v. Wilson, 248 Bankr. 745, 2000 
U.S. Dist. LEXIS 7380 (M.D.N.C. 2000). 

Independent development is an abso- 
lute defense to claim of trade secret mis- 
appropriation. Glaxo, Inc. v. Novopharm Ltd., 
931 F. Supp. 1280 (E.D.N.C. 1996), aff’d, 110 
F.3d 1562 (Fed. Cir. 1997). 

Maintenance of Secrets. — Measures 
taken to maintain the integrity of trade secrets 
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must be narrowly tailored so as not to need- 
lessly encroach upon the strong public interest 
in maintaining open courts. Glaxo, Inc. v. 
Novopharm Ltd., 931 F. Supp. 1280 (E.D.N.C. 
1996), aff'd, 110 F.3d 1562 (Fed. Cir. 1997). 
Cited in  Dowless’ v. Warren-Rupp 
Houdailles, Inc., 800 F.2d 1305 (4th Cir. 1986); 
Moore v. American Barmag Corp., 710 F. Supp. 
1050 (W.D.N.C. 1989); Byrd’s Lawn & Land- 
scaping, Inc. v. Smith, 142 N.C. App. 371, 542 
S.E.2d 689, 2001 N.C. App. LEXIS 99 (2001). 


§ 66-156. Preservation of secrecy. 


In an action under this Article, a court shall protect an alleged trade secret 
by reasonable steps which may include granting protective orders in connec- 
tion with discovery proceedings, holding in-camera hearings, sealing the 
records of the action subject to further court order, and ordering any person 
who gains access to an alleged trade secret during the litigation not to disclose 
such alleged trade secret without prior court approval. (1981, c. 890, s. 1.) 


§ 66-157. Statute of limitations. 


An action for misappropriation of a trade secret must be commenced within 
three years after the misappropriation complained of is or reasonably should 
have been discovered. (1981, c. 890, s. 1.) 


§§ 66-158 through 66-162: Reserved for future codification purposes. 


ARTICLE 25. 


Regulation of Precious Metal Businesses. 


§ 66-163. Legislative finding. 


The General Assembly finds and declares that precious metal businesses in 
North Carolina vitally affect the general economy of the State and the public 
interest and public welfare, and in the exercise of its police power, it is 
necessary to regulate such businesses, in order to prevent thefts, disposal of 
stolen property, and other abuses upon its citizens. (1981, c. 956, s. 1.) 


Editor’s Note. — Session Laws 1981, c. 956, 
which enacted this Article, provided in s. 3: “All 


general or local laws governing precious metals 
businesses in counties or towns are repealed.” 


§ 66-164. Definitions. 


Unless the context clearly indicates otherwise, the following words and 
phrases shall have the following meanings: 

(1) “Dealer” means a person who engages in the business of purchasing 
precious metals from the public in the form of jewelry, flatware, silver 
services or other forms and holds himself out to the public by signs, 
advertising or other methods as engaging in such purchases including 
any independent contractor purchasing precious metals under any 
arrangement in any department store; provided, however, that per- 
manently located retail merchants shall be exempted insofar as they 
make purchases directly from manufacturers or wholesalers of pre- 
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cious metals for their inventories. Provided further, a permanently 
located retail merchant who is primarily engaged in the business of 
purchasing or acquiring jewelry, secondhand furniture, antique fur- 
niture, objects of art, artifacts, nonprecious metal collector items, 
antiquities and other used household furnishings or fixtures for resale 
to the public, and who purchases precious metals, articles or items 
from the public only incidentally to his main business, may be 
exempted as provided in G.S. 66-166 if his total purchases or acqui- 
sitions of precious metals from the public constituted ten percent 

(10%) or less in dollar volume of the total purchases or acquisitions in 

dollar volume made by such merchant for all such secondhand items 

or articles in the 12-month period next preceding the date of applica- 
tion for an exemption under G.S. 66-166. Provided further that 
pawnbrokers as defined in G.S. 91A-3 shall be exempted insofar as 
they accept pawns or pledges of items made of precious metals under 
the provisions of Chapter 91A of the General Statutes. 

(2) “Local law enforcement agency” means: 

a. The county police force; or 

b. The county sheriff’s office in a county with no county police force for 
any business located outside the corporate limits of a municipal- 
ity or inside the corporate limits of a municipality having no 
municipal police force. “Local law enforcement agency” means the 
municipal police for any business located within the corporate 
limits of a municipality having a police force. 

(3) “Precious metal” means gold, silver, or platinum. 

a. “Gold” is defined as any item or article containing ten (10) karat of 
gold os more which may be in combination or alloy with any other 
metal. 

b. “Silver” is defined as any item or article containing 925 parts per 
thousand of silver which may be in combination or alloy with any 
nonprecious metal or which is marked “sterling”. 

c. “Platinum” is defined as any item or article containing 900 parts 
per thousand or more of platinum which may be in combination or 
alloy with any metal. 

For purposes of this Article, “precious metal” does not include coins, medals, 
medallions, tokens, numismatic items, art ingots, or art bars. (1981, c. 956, s. 
1; c. 1001, s. 3; 1989 (Reg. Sess., 1990), c. 1024, s. 10(b).) 


§ 66-165. Permits required. 


(a) Except as provided in subsection (c), it shall be unlawful for any person 
to engage as a dealer in the business of purchasing precious metals either as 
a separate business or in connection with other business operations without 
first obtaining a permit for the business from the local law-enforcement agency. 
The form of the permit and application therefor shall be as approved by the 
Department of Crime Control and Public Safety. The application shall be given 
under oath and shall be notarized. A 30-day waiting period from the date of 
filing of the application is required prior to initial issuance of a permit. A 
separate permit shall be issued for each location, place, or premises within the 
jurisdiction of the local law-enforcement agency which is used for the conduc- 
tion of a precious metals business, and each permit shall designate the 
location, place or premises to which it applies. Such business shall not be 
conducted in any other place than that designated in the permit, and no 
business shall be conducted in a mobile home, trailer, camper, or other vehicle, 
or structure not permanently affixed to the ground or in any room customarily 
used for lodging in any hotel, motel, tourist court, or tourist home as defined in 
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G.S. 105-61. The permit shall be posted in a prominent place on the designated 
premises. Permits shall be valid for a period of 12 months from the date issued 
and may be renewed without a waiting period upon filing of an application and 
payment of the annual fee. The annual fee for each dealer’s permits within 
each jurisdiction shall be ten dollars ($10.00) to provide for the administrative 
costs of the local law-enforcement agency, including purchase of required 
forms. The fee shall not be refundable even if the permits are denied or later 
suspended or revoked. Such permits shall be in addition to and not in lieu of 
other business licenses and are not transferable. 

Any dealer applying to the local law-enforcement agency for a permit shall 
furnish the local law-enforcement agency with the following information: 

(1) His full name, and any other names used by the applicant during the 
preceding five years. In the case of a partnership, association, or 
corporation, the applicant shall list any partnership, association, or 
corporate names used during the preceding five years; 

(2) Current address, and all addresses used by the applicant during the 
preceding five years; 

(3) Physical description; 

(4) Age; 

(5) Driver’s license number, if any, and state of issuance; 

(6) Recent photograph; 

(7) Record of felony convictions; 

(8) Record of other convictions during the preceding five years; and 

(9) A full set of fingerprints of the applicant. 

If the applicant for a dealer’s permit is a partnership or association, all 
persons owning a ten percent (10%) or more interest in the partnership or 
association shall comply with the provisions of this subsection. Any such 
permits shall be issued in the name of the partnership or association. 

If the applicant for a dealer’s permit is a corporation, each officer, director 
and stockholder owning ten percent (10%) or more of the corporation’s stock, of 
any class, shall comply with the provisions of this subsection. Any such permits 
shall be issued in the name of the corporation. 

No permit shall be issued to an applicant who, within five years prior to the 
date of application, has been convicted of a felony involving a crime of moral 
turpitude, or larceny, or receiving stolen goods or of similar charges in any 
federal court or a court of this or any other state. In the case of a partnership, 
association, or corporation, no permit shall be issued to any applicant with an 
officer, partner, or director who has, within five years prior to the date of 
application, been convicted of a felony involving a crime of moral turpitude, or 
larceny, or receiving stolen goods or of similar charges in any federal court or 
a court of this or any other state. 

The Department of Justice may provide a criminal record check to the local 
law-enforcement agency for a person who has applied for a permit through the 
agency. The agency shall provide to the Department of Justice, along with the 
request, the fingerprints of the applicant, any additional information required 
by the Department of Justice, and a form signed by the applicant consenting to 
the check of the criminal record and to the use of the fingerprints and other 
identifying information required by the State or national repositories. The 
applicant’s fingerprints shall be forwarded to the State Bureau of Investigation 
for a search of the State’s criminal history record file, and the State Bureau of 
Investigation shall forward a set of the fingerprints to the Federal Bureau of 
Investigation for a national criminal history check. The agency shall keep all 
information pursuant to this subsection privileged, in accordance with appli- 
cable State law and federal guidelines, and the information shall be confiden- 
tial and shall not be a public record under Chapter 132 of the General Statutes. 

The Department of Justice may charge each applicant a fee for conducting 
the checks of criminal history records authorized by this subsection. 
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(b) Every employee engaged in the precious metal business shall, within two 
days of being so engaged, register his name and address with the local 
law-enforcement agency and have his photograph taken by the agency. The 
agency shall issue to him a certificate of compliance with this section upon the 
applicant’s payment of the sum of three dollars ($3.00) to the agency. The 
permit shall be posted in the work area of the permit holder. 

(c) Aspecial occasion permit authorizes the permittee to purchase precious 
metals as a dealer participating in any trade shows, antique shows, and crafts 
shows conducted within the State. A special occasion permit shall be issued by 
any local law-enforcement agency; provided, however, that a permittee under 
subsection (a) shall apply for a special occasion permit with the local law- 
enforcement agency which issued such dealer’s permit. An application for a 
permit shall be on a form as approved by the Department of Crime Control and 
Public Safety and shall be given under oath and notarized. A 30-day waiting 
period from the date of filing of the application is required prior to initial 
issuance of a permit. 

Any dealer applying to a local law-enforcement agency for a special occasion 
permit shall furnish the local law-enforcement agency with the information 
required in an application for a dealer’s permit as set forth in (a). 

If the applicant for a special occasion permit is a partnership or association, 
all persons owning a ten percent (10%) or more interest in the partnership or 
association shall comply with the provisions of this subsection. Any such 
permits shall be issued in the name of the partnership or association. 

If the applicant for a special occasion permit is a corporation, each officer, 
director and stockholder owning ten percent (10%) or more of the corporation’s 
stock, of any class, shall comply with the provisions of this subsection. Any 
such permits shall be issued in the name of the corporation. 

No permit shall be issued to an applicant who, within five years prior to the 
date of application, has been convicted of a felony involving a crime of moral 
turpitude, or larceny, or receiving stolen goods or of similar charges in any 
federal court or a court of this or any other state. In the case of a partnership, 
association, or corporation, no permit shall be issued to any applicant with an 
officer, partner, or director who has, within five years prior to the date of 
application, been convicted of a felony involving a crime of moral turpitude, or 
larceny, or receiving stolen goods or of similar charges in any federal court or 
a court of this or any other state. 

The Department of Justice may provide a criminal record check to the local 
law-enforcement agency for a person who has applied for a permit through the 
agency. The agency shall provide to the Department of Justice, along with the 
request, the fingerprints of the applicant, any additional information required 
by the Department of Justice, and a form signed by the applicant consenting to 
the check of the criminal record and to the use of the fingerprints and other 
identifying information required by the State or national repositories. The 
applicant’s fingerprints shall be forwarded to the State Bureau of Investigation 
for a search of the State’s criminal history record file, and the State Bureau of 
Investigation shall forward a set of the fingerprints to the Federal Bureau of 
Investigation for a national criminal history check. The agency shall keep all 
information pursuant to this subsection privileged, in accordance with appli- 
cable State law and federal guidelines, and the information shall be confiden- 
tial and shall not be a public record under Chapter 132 of the General Statutes. 

The Department of Justice may charge each applicant a fee for conducting 
the checks of criminal history records authorized by this subsection. 

The fee for an application for a special occasion permit shall be ten dollars 
($10.00) to provide for the administrative cost of the local law-enforcement 
agency including purchase of required forms. The fee shall not be refundable 
even if the permit is denied or is later suspended or revoked. Such permits 
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shall be in addition to and not in lieu of other business licenses and are not 
transferable. 

A special occasion permit shall be valid for 12 months from the date issued, 
unless earlier surrendered, suspended, or revoked. Application for renewal of 
a permit for an additional 12 months shall be on a form as approved by the 
Department of Crime Control and Public Safety and shall be accompanied by 
an application fee of ten dollars ($10.00). A renewal fee shall not be refundable. 

Each special occasion permit shall be posted in a prominent place on the 
premises of any show at which the permittee purchases precious metals. (1981, 
Cu95G6, Ss) 1ks2002 3147.65.39 )) 


§ 66-166. Exemption from permits. 


Any merchant claiming an exemption from the requirements of G.S. 66-165, 
66-168, and 66-170 due to the percentage of his total business which consti- 
tutes precious metals purchases shall file an application therefor with the local 
law-enforcement agency at the same time as applications for dealers’ permits 
are required to be filed under the provisions of this Article. The application 
shall be upon a form approved by the Department of Crime Control and Public 
Safety and shall contain as a minimum the following information: the name, 
home address and business address of the applicant; the name and location of 
the business at its permanent address; the primary nature of the business both 
as to purchases and sales; the total dollar volume of purchases of precious 
metals during the 12-month period next preceding the date of application; the 
total dollar volume of all secondhand goods purchased during the same period 
by the business; the percentage of precious metals purchases or acquisitions to 
total purchases or acquisitions of secondhand goods; and the date when the 
merchant commenced the business under which the exemption is claimed. 
Such application shall be filed under the same oath as is required for a precious 
metals dealer permit, shall be notarized, and shall be accompanied by a fee of 
five dollars ($5.00), which fee shall be retained by the local law-enforcement 
agency as cost for administering claims for exemptions. 

The application for exemption, if granted, shall be valid for a period of 12 
months. Thereafter, if the applicant seeks an exemption for the ensuing year 
he shall file an application for exemption 30 days before the expiration of the 
prior exemption. 

If in any calendar month the percentage of precious metals purchased by an 
exempted merchant exceeds ten percent (10%) of his total purchases, he shall 
file notice thereof with the local law-enforcement agency. (1981, c. 956, s. 1.) 


§ 66-167. Perjury; punishment. 


Any person who shall willfully commit perjury in any application for a 
permit or exemption filed pursuant to this Article shall be guilty of a Class 2 
misdemeanor. (1981, c. 956, s. 1; 1993, c. 539, s. 525; 1994, Ex. Sess., c. 24, s. 
14(c).) 


§ 66-168. Bond or trust account required. 


Before any permit shall be issued to a dealer pursuant to G:S. 66-165, the 
dealer shall execute a satisfactory cash or surety bond or establish a trust 
account with a licensed and insured bank or savings institution located in the 
State of North Carolina in the sum of ten thousand dollars ($ 10,000). The bond 
or trust account shall be in favor of the State of North Carolina. A surety bond 
is to be executed by the dealer and by two responsible sureties or a surety 
company licensed to do business in the State of North Carolina and shall be on 


578 


§66-169 ART. 25. REGULATION OF PRECIOUS METAL §66-170 


a form approved by the Department of Crime Control and Public Safety. Any 
bond shall be kept in full force and effect and shall be delivered to the 
law-enforcement agency which first issued a current permit to the dealer. A 
bond or trust account shall be for the faithful performance of the requirements 
and obligations of the dealer’s business in conformity with this Article. Any 
law-enforcement agency shall have full power and authority to revoke the 
permit and sue for forfeiture of the bond or trust account upon a breach 
thereof. Any person who shall have suffered any loss or damage by any act of 
the permittee that constitutes a violation of this Article shall have the right to 
institute an action to recover against such permittee and the surety or trust 
account. Upon termination of the bond or trust account the permit shall 
become void. (1981, c. 956, s. 1; c. 1001, s..4.) 


§ 66-169. Records to be kept. 


Every dealer to whom a permit has been issued pursuant to G.S. 66-165 
shall maintain a tightly bound book or books (not loose- leaf), with pages 
numbered in sequence, in which shall be recorded, at the time of any purchase 
of precious metal, a serially numbered account and description of the specific 
items purchased, including, if applicable, the manufacturer’s name, the model, 
the model number, the serial number, and any engraved numbers or initials 
found on the items, the date of the transaction, and the name, sex, race, 
residence, telephone number and driver’s license number, if any, of the person 
selling the items purchased. Both the dealer and the seller shall sign the record 
entry. In the event the seller cannot furnish his driver’s license, passport, or 
military identification card bearing his photograph, the dealer shall require 
two forms of positive identification. 

The record book shall be open at all reasonable times to inspection on the 
premises by law-enforcement agencies and shall not be destroyed until two 
years following the last transaction which the record book reflects. A copy of 
each record book entry shall be filed within 48 hours of the transaction in the 
office of the local law-enforcement agency. Mailing the required copy to the 
local law-enforcement agency within 48 hours shall constitute compliance with 
this section. 

The files of local law-enforcement agencies which contain such copies of 
record book entries shall not be subject to inspection and examination as 
authorized by G.S. 132-6. Any public official or employee who shall knowingly 
and willfully permit any person to have access to or custody or possession of 
any portion of such files, unless the person is one specifically authorized by the 
local law-enforcement agency to have access thereto for purposes of law- 
enforcement investigation or civil or criminal proceedings, shall be guilty of a 
Class 3 misdemeanor and upon conviction shall only be fined in the discretion 
of the court but not in excess of five hundred dollars ($500.00). 

Every merchant to whom an exemption has been issued pursuant to G.S. 
66-166 shall maintain a book in which shall be recorded, at the time of any 
purchase of precious metal, a description of the specific items purchased and 
the date of the transaction. This book shall be open at all reasonable times to 
inspection on the premises by law-enforcement agencies and shall not be 
destroyed until two years following the last transaction which the record book 
reflects. (1981, c. 956, s. 1; 1993, c. 539, s. 526; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 66-170. Items not to be modified. 


No item included in a dealer purchase shall be sold, traded or otherwise 
disposed of, melted, cut or otherwise changed in form nor shall any such item 
be removed from the licensed premises for a period of five days from the date 
the purchase was made. (1981, c. 956, s. 1.) 
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OPINIONS OF ATTORNEY GENERAL 


The five-day time period during which a the sixth day. See opinion of Attorney General 
precious metal dealer must hold purchased to Mr. Robert F. Thomas, Jr., Police Attorney, 
items before sale is calculated under G.S. 1A-1, Charlotte Police Department, 52 N.C.A.G. 74 
Rule 6(a), and the dealer may sell suchitemson (1983). 


§ 66-171. Purchasing from juvenile. 


No dealer or employee or agent thereof shall purchase from any juvenile 
under 18 years of age any article made, in whole or in part, of precious metal. 
CLOG TE GnoG sy) 


§ 66-172. Penalties. 


Any dealer who violates the provisions of this Article shall be deemed guilty 
of a Class 2 misdemeanor. In addition any dealer so convicted shall be 
ineligible for a dealer’s permit for a period of three years from the date of 
conviction. Hach and every violation shall constitute a separate and distinct 
oftense: (1931,.¢, 956;,611511993 c7539).s)-527; 994, Wx iSesscn24ucu item 


§ 66-173. Portable smelters prohibited. 


It shall be unlawful for any person to possess or operate a smelter in any 
mobile home, trailer, camper, or other vehicle or structure not permanently 
affixed to the ground, for the purpose of refining precious metals. Violation of 
the provisions of this section shall constitute a Class 2 misdemeanor. (1981, c. 
956,85 119938 sc) 539464528:41994 bx) Séess.ca24asi Ate) 


§§ 66-174 through 66-179: Reserved for future codification purposes. 


ARTICLE 26. 


Farm Machinery Agreements. 


§ 66-180. Definitions. 


As used in this Article, unless the context requires otherwise: 

(1) “Agreement” means a written or oral contract or agreement between a 
dealer and a wholesaler, manufacturer, or distributor by which the 
dealer is granted one or more of the following rights: 

a. To sell or distribute goods or services. 
b. To use a trade name, trademark, service mark, logo type, or 
advertising or other commercial symbol. 

(2) “Current model” means a model listed in the wholesaler’s, manufac- 
turer's, or distributor’s current sales manual or any supplements. 

(3) “Current net price” means the price listed in the supplier’s price list or 
catalog in effect at the time the agreement is terminated, less any 
applicable discounts allowed. 

(4) “Dealer” means a person engaged in the business of selling at retail 
farm, construction, utility or industrial, equipment, implements, 
machinery, attachments, outdoor power equipment, or repair parts. 
“Family member” means a spouse, brother, sister, parent, grandpar- 
ent, child, grandchild, mother-in-law, father-in-law, daughter-in-law, 
son-in-law, stepparent, or stepchild, or a lineal descendant of the 
dealer or principal owner of the dealership. 


Or 
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(6) “Good cause” means failure by a dealer to comply with requirements 
imposed upon the dealer by the agreement if the requirements are not 
different from those imposed on other dealers similarly situated in 
this State. In addition, good cause exists in any of the following 
circumstances: 

a. A petition under bankruptcy or receivership law has been filed 
against the dealer. 

b. The dealer has made an intentional misrepresentation with the 
intent to defraud supplier. 

c. Default by the dealer under a chattel mortgage or other security 
agreement between the dealer and the supplier or a revocation or 
discontinuance of a guarantee of a present or future obligation of 
the retailer to the supplier. 

d. Closeout or sale of a substantial part of the dealer’s business 
related to the handling of goods; the commencement or dissolu- 
tion or liquidation of the dealer if the dealer is a partnership or 
corporation; or a change, without the prior written approval of the 
supplier, which shall not be unreasonably withheld, in the loca- 
tion of the dealer’s principal place of business or additional 
locations set forth in the agreement. 

e. Withdrawal of an individual proprietor, partner, major share- 
holder, or manager of the dealership, or a substantial reduction in 
interest of a partner or major shareholder, without the prior 
written consent of the supplier. 

f. Revocation or discontinuance of any guarantee of the dealer’s 
present or future obligations to the supplier. 

g. The dealer has failed to operate in the normal course of business 
for seven consecutive business days or has otherwise abandoned 
the business. 

h. The dealer has pleaded guilty to or has been convicted of a felony 
affecting the relationship between the dealer and the supplier. 

i. The dealer transfers an interest in the dealership, or a person with 
a substantial interest in the ownership or control of the dealer- 
ship, including an individual proprietor, partner, or major share- 
holder, withdraws from the dealership or dies, or a substantial 
reduction occurs in the interest of a partner or major shareholder 
in the dealership. 

(7) “Inventory” means farm implements and machinery, construction, 
utility and industrial equipment, consumer products, outdoor power 
equipment, attachments, or repair parts. 

(8) “Net cost” means the price the dealer paid the supplier for the 
inventory, less all applicable discounts allowed, plus the amount the 
dealer paid for freight costs from the supplier’s location to the dealer’s 
location, plus reasonable cost of assembly or disassembly performed 
by the dealer. 

(9) “Supplier” means a wholesaler, manufacturer, distributor, or any 
purchaser of assets or stock of any surviving corporation resulting 
from a merger or liquidation, any receiver or assignee, or any trustee 
of the original manufacturer, wholesaler, or distributor who enters 
into an agreement with a dealer. 

(10) “Superseded part” means any part that will provide the same 
function as a currently available part as of the date of cancellation. 

(11) “Termination” of an agreement means the termination, cancellation, 
nonrenewal, or noncontinuance of the agreement. P1I9Gp.c.44 a 
2001-3438, s. 1.) 
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Editor’s Note. — Session Laws 2001-343, s. 
1, effective October 1, 2001, rewrote the Article 
head, which formerly read “Farm Machinery 
Franchises.” 

Legal Periodicals. — For comment, “The 


CH. 66. COMMERCE AND BUSINESS 


§66-182 


North Carolina Farm Machinery Franchise 
Act: Its Provisions, Context and Contribution to 
the Law of Franchising,” see 8 Campbell L. Rev. 
289 (1986). 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under former Article 26, regarding Farm 
Machinery Franchises. 

Article Applies Only to Agreements Cre- 
ated After October 1, 1985. — There is no 
indication in either the express language or in 
the necessary application of the statute that 
the General Assembly intended that the war- 
ranty obligations created by this article should 


apply to franchise agreements (now “agree- 
ment”) created prior to the act’s effective date. 
Without the expression of such an intent, the 
entire statute must be interpreted as applying 
only to franchise agreements (now “agree- 
ment”) created after October 1, 1985. Wilson 
Ford Tractor, Inc. v. Massey-Ferguson, Inc., 105 
N.C. App, 570,414 Si8i.2d 43, aff'd, 332 NG 
662, 422 S.E.2d 576 (1992). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s notes.. — The opinions below were 
rendered under former Article 26. 

Agreements Regulated by Article. — The 
use of the language “granted the right to sell or 
distribute goods or services” in the definition of 
“franchise agreement” (now “agreement”) in 
defining the scope of this Article evidences an 
intent to regulate only those agreements in 
which an ongoing franchise relationship exists 
between a supplier and a dealer. See opinion of 
Attorney General to the Honorable H. Martin 
Lancaster, 55 N.C.A.G. 47 (1985). 

“Franchise Agreement” (Now “Agree- 
ment”) Does Not Include Item-by-Item 


§ 66-181. Usage of trade. 
The terms “utility” and 


Sale Arrangement. — An arrangement 
whereby a business sells farm equipment and 
parts to various retailers on an item-by-item 
basis, with each sale constituting a completed 
and final transaction, and with no requirement 
that a retailer maintain an inventory of the 
equipment or parts or that a retailer continue 
to purchase equipment or parts from the busi- 
ness in the future, does not constitute a “fran- 
chise agreement” (now “agreement”) within the 
scope of this Article. See opinion of Attorney 
General to the Honorable H. Martin Lancaster, 
55 N.C.A.G. 47 (1985). 


“industrial”, when used to refer to equipment, 


implements, machinery, attachments, or repair parts, shall have the meaning 
commonly used and understood among dealers and suppliers of farm equip- 
ment as a usage of trade in accordance with G.S. 25-1-205(2). (L985 rc 4441 


Ls) 


§ 66-182. Notice of termination of agreements. 


(a) Notwithstanding any agreement to the contrary, a supplier who termi- 


nates or otherwise fails to renew or substantially changes 


the competitive 


circumstances of an agreement with a dealer without good cause shall notify 
the dealer of the termination not less than 90 days prior to the effective date 
of the termination and shall provide a 60-day right-to-cure the deficiency. If the 
deficiency is cured within the allotted time, the notice is void. In the case where 
cancellation is enacted due to market penetration, a reasonable period of time 
shall have existed where the supplier has worked with the dealer to gain the 
desired market share. If there is any reason constituting good cause for action, 


the notice shall state that reason. 


(al) Notwithstanding any agreement to the contrary, a supplier who termi- 
nates or otherwise fails to renew or substantially changes the competitive 
circumstances of an agreement with a dealer for good cause is not required to 
notify the dealer of the termination or to provide a right-to-cure the deficiency. 
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(b) Notwithstanding any agreement to the contrary, a dealer who termi- 
nates an agreement with a supplier shall notify the supplier of the termination 
not less than 90 days prior to the effective date of the termination. 

(b1) Repealed by Session Laws 2003-195, s. 1, effective October 1, 2003. 

(c) Notification under this section shall be in writing and shall be by 
certified mail or personally delivered to the recipient. It shall contain all of the 
following: 

(1) A statement of intention to terminate the dealership. 

(2) A statement of the reasons for the termination. 

(3) The date on which the termination takes effect. (1985, c. 441, s. 1; 
20012343; $91; 2003-195, sv 19 


§ 66-183. Supplier’s duty to repurchase. 


(a) Whenever a dealer enters into an agreement evidenced by a written or 
oral contract in which the dealer agrees to maintain an inventory, and the 
agreement is terminated by either party, the supplier shall repurchase the 
dealer’s inventory as provided in this Article unless the dealer chooses to keep 
the inventory. If the dealer has any outstanding debts to the supplier, then the 
repurchase amount may be set off or credited to the retailer’s account. 

(b) Whenever a dealer enters into an agreement in which the dealer agrees 
to maintain an inventory, and the dealer or the majority stockholder of the 
dealer, if the dealer is a corporation, dies or becomes incompetent, the supplier 
shall, at the option of the heir, personal representative, or guardian of the 
dealer, or the person who succeeds to the stock of the majority stockholder, 
repurchase the inventory as if the agreement had been terminated. The heir, 
personal representative, guardian, or succeeding stockholder has one year 
from the date of the death of the dealer or majority stockholder to exercise the 
option under this Article. (1985, c. 441, s. 1; 2001-343, s. 1.) 


§ 66-184. Repurchase terms. 


(a) The supplier shall repurchase from the dealer within 90 days after 
termination of the agreement all inventory previously purchased from the 
supplier that remains unsold on the date of termination of the agreement. 

(b) The supplier shall pay the dealer: 

(1) One hundred percent (100%) of the current net price of all new, 
unused, unsold, undamaged, and complete farm, construction, utility, 
and industrial equipment, implements, machinery, outdoor power 
equipment, and attachments. 

(2) Ninety percent (90%) of the current net price of all new, unused, and 
undamaged repair and superseded parts. 

(3) Seventy-five percent (75%) of the net cost of all specialized repair tools 
purchased in the previous three years and fifty percent (50%) of the 
net cost of all specialized repair tools purchased in the previous four 
through six years pursuant to the requirements of the supplier and 
held by the dealer on the date of termination. Such specialized repair 
tools shall be unique to the supplier’s product line and shall be in 
complete and resalable condition. Farm implements, machinery, util- 
ity and industrial equipment, and outdoor power equipment used in 
demonstrations, including equipment leased primarily for demonstra- 
tion or lease, shall also be subject to repurchase under this section at 
its agreed depreciated value, provided the equipment is in new 
condition and has not been damaged. 

(4) At its amortized value, the price of any specific data processing 
hardware and software and telecommunications equipment that the 
supplier required the dealer to purchase within the past five years. 
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(c) Repealed by Session Laws 2001-343, s. 1, effective October 1-200 ne 

(d) The supplier shall pay the cost of shipping the inventory from the 
dealer’s location and shall pay the dealer ten percent (10%) of the current net 
price of all new, unused, undamaged repair parts returned, to cover the cost of 
handling, packing, and loading. The supplier may perform the handling, 
packing, and loading instead of paying the ten percent (10%) for the services. 
The dealer and the supplier may each furnish a representative to inspect all 
parts and certify their acceptability when packed for shipment. 

(e) The supplier shall pay the full repurchase amount to the dealer not later 
than 30 days after receipt of the inventory. If the dealer has any outstanding 
debts to the supplier, then the repurchase amount may be credited to the 
dealer’s account. 

(f) Upon payment of the repurchase amount to the dealer, the title and right 
of possession to the repurchased inventory shall transfer to the supplier. 
Annually, at the end of each calendar year, or after termination or cancellation 
of the agreement, the dealer’s reserve account for recourse, retail sale, or lease 
contracts shall not be debited by a supplier or lender for any deficiency unless 
the dealer or the heirs of the dealer have been given at least seven business 
days’ notice by certified or registered United States mail, return receipt 
requested, of any proposed sale of the equipment financed and an opportunity 
to purchase the equipment. The former dealer or the heirs of the dealer shail 
be given quarterly status reports on any remaining outstanding recourse 
contracts. As the recourse contracts are reduced, any reserve account funds 
shall be returned to the dealer or the heirs of the dealer in direct proportion to 
the liabilities outstanding. 

(g) In the event of the death of the dealer or the majority stockholder of a 
corporation operating as a dealer, the supplier shall, at the option of the heir, 
repurchase the inventory from the heir of the dealer or majority stockholder as 
if the supplier had terminated the agreement. The heir shall have one year 
from the date of the death of the dealer or majority stockholder to exercise the 
heir’s options under this section. Nothing in this section shall require the 
repurchase of any inventory if the heir and the supplier enter into a new 
agreement to operate the retail dealership. 

(h) A supplier shall have 90 days in which to consider and make a 
determination upon a request by a family member to enter into a new 
agreement to operate the dealership. In the event the supplier determines that 
the requesting family member is not acceptable, the supplier shall provide the 
family member with a written notice of its determination with the stated 
reasons for nonacceptance. This section does not entitle an heir, personal 
representative, or family member to operate a dealership without the specific 
written consent of the supplier. 

(i) Notwithstanding the provisions of this section, in the event that a 
supplier and a dealer have executed an agreement concerning succession 
rights prior to the dealer’s death, and if the agreement has not been revoked, 
that agreement shall be enforced even if it designates someone other than the 
surviving spouse or heir of the decedent as the successor. CLOsarenA4 sae 
2001-348, s. 1.) 


§ 66-185. Exceptions to repurchase requirement. 


This Article does not require the repurchase from a dealer of: 

(1) A repair part with a limited storage life or otherwise subject to 
deterioration, such as gaskets or batteries, except for industrial “press 
on” or industrial pneumatic tires. 

(2) A single repair part that is priced as a set of two or more items. 

(3) A repair part that, because of its condition, is not resalable as a new 
part without repackaging or reconditioning. 
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(8a) Any repair part that is not in new, unused, undamaged condition. 
(4) An item of inventory for which the dealer does not have title free of all 
claims, liens, and encumbrances other than those of the supplier. 

(5) Any inventory that the dealer chooses to keep. 

(6) Any inventory that was ordered by the dealer after either party’s 
receipt of notice of termination of the agreement. 

(6a) Any farm implements and machinery, construction, utility and in- 
dustrial equipment, outdoor power equipment, and attachments that 
are not current models or that are not in new, unused, undamaged, 
complete condition, provided that the equipment used in demonstra- 
tions or leased, as provided in G.S. 66-184, shall be considered new 
and unused. 

(6b) Any farm implements and machinery, construction, utility and in- 
dustrial equipment, outdoor power equipment, and attachments that 
were purchased more than 36 months prior to notice of termination of 
the agreement. 

(7) Any inventory that was acquired by the dealer from a source other 
than the supplier. (1985, c. 441, s. 1; 2001-343, s. 1.) 


§ 66-186. Uniform commercial practice. 


(a) This Article does not affect a security interest of the supplier in the 
inventory of the dealer. 

(b) Repealed by Session Laws 2004-190, s. 4, effective January 1, 2005. 

(c) The dealer and supplier shall furnish representatives to inspect all parts 
and certify their acceptability when packed for shipment. Failure of the 
supplier to provide a representative within 60 days shall result in automatic 
acceptance by the supplier of all returned items. (1985, c. 441, s. 1; 2001-343, 
s. 1; 2004-190, s. 4.) 


Effect of Amendments. — Session Laws chase of inventory under this Article shall not 
2004-190, s. 4, effective January 1, 2005, re- be subject to the bulk sales provisions of Article 
pealed subsection (b) which read: “(b) Arepur- 6 of Chapter 25 of the General Statutes.” 


§ 66-187. Warranty obligations. 


(a) Whenever a supplier and a dealer enter into an agreement, the supplier 
shall pay any warranty claim made by the dealer for warranty parts or service 
within 30 days after its approval. The supplier shall approve or disapprove a 
warranty claim within 30 days after its receipt. If a claim is disapproved, the 
manufacturer, wholesaler, or distributor shall notify the dealer within 30 days 
stating the specific grounds upon which the disapproval is based. If a claim is 
not specifically disapproved in writing within 30 days after its receipt it is 
approved and payment must follow within 30 days. 

(b) Whenever a supplier and a dealer enter into an agreement, the supplier 
shall indemnify and hold harmless the dealer against any judgment for 
damages or any settlement agreed to by the supplier, including court costs and 
a reasonable attorney’s fee, arising out of a complaint, claim, or lawsuit 
including negligence, strict liability, misrepresentation, breach of warranty, or 
rescission of the sale, to the extent the judgment or settlement relates to the 
manufacture, assembly, or design of inventory, or other conduct of the supplier 
beyond the dealer’s control. 

(c) If, after termination of an agreement, the dealer submits a claim to the 
manufacturer, wholesaler, or distributor for warranty work performed prior to 
the effective date of the termination, the manufacturer, wholesaler, or distrib- 
utor shall accept or reject the claim within 30 days of receipt. 
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(d) Ifa claim is not paid within the time allowed under this section, interest 
shall accrue at the maximum lawful interest rate. 

(e) Warranty work performed by the dealer shall be compensated in accor- 
dance with the reasonable and customary amount of time required to complete 
the work, expressed in hours and fractions thereof. The cost of the work shall 
be computed by multiplying the time required to complete the work by the 
dealer’s established customer hourly retail labor rate. The dealer shall inform 
the manufacturer, wholesaler, or distributor for whom the dealer is performing 
warranty work of the dealer’s established customer hourly retail labor rate 
before the dealer performs any work. 

(f) Expenses expressly excluded under the warranty of the manufacturer, 
wholesaler, or distributor to the customer shall neither be included nor 
required to be paid for warranty work performed, even if the dealer requests 
compensation for the work performed. 

(g) The dealer shall be paid for all parts used by the dealer in performing 
warranty work. Payment shall be in an amount equal to the dealer’s net price 
for the parts, plus a minimum of fifteen percent (15%). 

(h) The manufacturer, wholesaler, or distributor has a right to adjust 
compensation for errors discovered during an audit and, if necessary, to adjust 
claims paid in error. 

(1) The dealer shall have the right to accept the reimbursement terms and 
conditions of the manufacturer, wholesaler, or distributor in lieu of the terms 
and conditions of this section. (1985, c. 441, s. 1; Z00 I=o435s 0) 


§ 66-187.1. Prohibited acts. 


No supplier shall do any of the following: 

(1) Coerce any dealer to accept delivery of equipment, parts, or accessories 
which the dealer has not ordered voluntarily, except as required by 
any applicable law, or unless the parts or accessories are safety parts 
or accessories required by the supplier. 

(2) Condition the sale of additional equipment to a dealer upon a require- 
ment that the dealer also purchase other goods or services, except that 
a supplier may require the dealer to purchase those parts reasonably 
necessary to maintain the quality of operation in the field of the 
equipment used in the trade area. 

(3) Coerce a dealer into refusing to purchase equipment manufactured by 
another supplier. 

(4) Terminate, cancel, or fail to renew or substantially change the com- 
petitive circumstances of the retail agreement based on the results of 
any circumstance beyond the dealer’s control, including a natural 
disaster such as a sustained drought, high unemployment in the 
dealership market area, or a labor dispute. (2001-343, s. 1.) 


§ 66-188. Failure to repurchase; civil remedy. 


(a) Ifa supplier fails or refuses to repurchase any inventory covered under 
the provisions of this Article within the time periods established in G.S. 
66-184, the supplier is civilly liable for one hundred percent (100%) of the 
current net price of the inventory, any freight charges paid by the dealer, the 
dealer’s reasonable attorney’s fee and court costs, and interest on the current 
net price of the inventory computed at the legal rate of interest from the 91st 
day after termination of the agreement. 

(b) Notwithstanding any agreement to the contrary, and in addition to any 
other legal remedies available, any person who suffers monetary loss due to a 
violation of this Article or because he refuses to accede to a proposal for an 
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arrangement that, if consummated, is in violation of this Article, may bring a 
civil action to enjoin further violations and to recover damages sustained by 
him together with the costs of the suit, including a reasonable attorney’s fee. 

(b1) The provisions of G.S. 66-182 through G.S. 66-187.1 shall not be 
waivable in any contract or agreement, and any such attempted waiver shall 
be null and void. 

(c) A civil action commenced under the provisions of this Article shall be 
brought within four years after the violation complained of is or reasonably 
should have been discovered, whichever occurs first. (1985, c. 441, s. 1; 
2001-343, s. 1.) 


§ 66-189: Reserved for future codification purposes. 


ARTICLE 27. 


Sales Representative Commissions. 


§ 66-190. Definitions. 


The following definitions apply in this Article: 

(1) “Commission” means compensation accruing to a sales representative 
for payment by a principal, the rate of which is expressed as a 
percentage of the amount of orders, sales, or profits or as a specified 
amount per order or per sale. 

(2) “Person” means an individual, corporation, limited liability company, 
partnership, unincorporated association, estate, trust, or other entity. 

(3) “Principal” means a person who: 

a. Manufactures, produces, imports, or distributes a product or 
service; 

b. Contracts with a sales representative to solicit orders for the 
product or service; and 

c. Compensates the sales representative, in whole or in part, by 
commission. 

(4) “Sales representative” means a person who: 

a. Contracts with a principal to solicit orders for products or services; 
b. Is compensated, in whole or in part, by commission; 
c. Is not a seller who complies with: 
1. G.S. 25A-39 and G.S. 25A-40; or 
2. Part 429 of 16 Code of Federal Regulations (January 1, 2003); 
d. Repealed by Session Laws 2003-331, s. 1, effective October 1, 2003. 
e. Is not an employee of the principal; 
f. Does not sell or take orders for the sale of advertising services; and 
g. Is not a person requiring a real estate broker’s or sales agent’s 
license under Chapter 93A of the General Statutes. 

(5) “Terminate” and “termination” mean the end of the business relation- 
ship between the sales representative and the principal, whether by 
agreement, by expiration of time, or by exercise of a right of termina- 
tion of either party. (1989, c. 506, s. 1; 2003-331, s. 1.) 


CASE NOTES 


Cited in D.P. Riggins & Assocs. v. American 
Bd. Cos., 796 F. Supp. 205 (W.D.N.C. 1992). 
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§ 66-190.1. Written contracts. 


The agreement or contract between a sales representative and a principal 
shall be in writing. The absence of a written agreement or contract shall not 
bar a cause of action by, or any remedy available to, a party. (2003-331, s. 1.) 


Editor’s Note. — Session Laws 2003-331, s. and applicable to causes of action accruing on 
2, made this section effective October 1, 2003, or after that date. 


§ 66-191. Payment of commissions; termination. 


When a contract between a sales representative and a principal is termi- 
nated for any reason other than malfeasance on the part of the sales 
representative, the principal shall pay the sales representative all commis- 
sions due under the contract within 30 days after the effective date of the 
termination and all commissions that become due after the effective date of 
termination within 15 days after they become due. If the principal does not 
make payment as required by this section, the sales representative shall make 
a written demand upon the principal, sent by certified mail, for the commis- 
sions then due. The principal shall respond in writing to the demand within 15 
days after the principal receives the written demand. (1989) cs. p06 ee 
2003-331 S.J.) 


CASE NOTES 


Termination and Malfeasance Findings cause of the malfeasance of appellant, but 
Are Factual Issues. — Summary judgment whether a jury would so find depended on the 
was improper where a reasonable jury could resolution of a number of. factual issues. 
find that appellant’s activities rose to the level GAVCO, Inc. v. Chem-Trend Inc., 81 F. Supp. 2d 
of a breach or “termination” of an agreement, 633, 1999 US. Dist, LEXIS' 21344) CW DAN 1G 
and that the agreement was terminated be- 1999). 


§ 66-192. Civil liability. 


(a) A principal who fails to comply with the provisions of G.S. 66-191 or is 
shown to have wrongfully revoked an offer of commission under G.S. 66-192.1 
is liable to the sales representative in a civil action for (i) all amounts due the 
sales representative plus exemplary damages in an amount not to exceed two 
times the amount of commissions due the sales representative, (ii) attorney’s 
fees actually and reasonably incurred by the sales representative in the action, 
and (111) court costs. 

(b) Where the court determines that an action brought by a sales represen- 
tative against a principal under this Article is frivolous, the sales representa- 
tive is liable to the principal for court costs and for attorney’s fees actually and 
reasonably incurred by the principal in defending the action. 

(c) A principal who is not a resident of this State who contracts with a sales 
representative to solicit orders in this State shall be subject to personal 
jurisdiction as provided in G.S. 1-75.4. 

(d) Nothing in this Article shall invalidate or restrict any other or additional 
right or remedy available to a sales representative or preclude a sales 
representative from seeking to recover in one action on all claims against a 
principal. (1989, c. 506, s. 1; 2003-331, s. 1.) 
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§66-201 


CASE NOTES 


Subsection (c) of this section is a “Spe- 
cial Jurisdictional Statute” as that term is 
used in G.S. 1-75.4. D.P. Riggins & Assocs. v. 
American Bd. Cos., 796 F. Supp. 205 (W.D.N.C. 
1992). 

Where plaintiff and defendants entered into 
a sales representation agreement whereby 
plaintiff agreed to act as a sales representative 
for defendants in this and other states and in 


return, defendants agreed to pay commissions 
to plaintiff, defendants were within the provi- 
sions of G.S. 1-75.4(5)(a) and (b), a statute that 
is to be lberally construed. D.P. Riggins & 
Assocs. v. American Bd. Cos., 796 F. Supp. 205 
(W.D.N.C. 1992). 

Cited in GAVCO, Inc. v. Chem-Trend Inc., 81 
F. Supp. 2d 633, 1999 U.S. Dist. LEXIS 21344 
(W.D:N.C. 1999). 


§ 66-192.1. Revocable offers of commission; entitlement. 


If a principal makes a revocable offer of a commission to a sales represen- 
tative, the sales representative is entitled to the commission agreed upon if: 
(1) The principal revokes the offer of commission; 
(2) The sales representative establishes that the revocation was for the 
purpose of avoiding payment of the commission; 
(3) The revocation occurs after the principal has obtained a written order 
for the principal’s product or service because of the efforts of the sales 


representative; and 


(4) The principal’s product or service that is the subject of the order is 
provided to and paid for by a customer. (2003-331, s. 1.) 


Editor’s Note. — Session Laws 2003-331, s. 
2, made this section effective October 1, 2008, 


§ 66-193. Contracts void. 


and applicable to causes of action accruing on 
or after that date. 


A provision in any contract between a sales representative and a principal 
purporting to waive any provision of this Article, whether by expressed waiver 
or by a contract subject to the laws of another state, is void. (1989, c. 506, s. 1; 


2003-331, s. 1.) 


Editor’s Note. — Session Laws 2003-331, s. 
1, effective October 1, 2003, and applicable to 
causes of action accruing on or after that date, 


amended this section, but appears to have 
made no changes therein. 


§§ 66-194 through 66-199: Reserved for future codification purposes. 


ARTICLE 28. 
Rental Car Advertising and Sales Practices. 


§ 66-200. Scope. 


This Article applies to all persons renting vehicles from locations within this 


Biatent 1050, c..0a1.s. 2: ¢:.110, s..62.) 


§ 66-201. Definitions. 
As used in this Article: 


(1) “Collision damage waiver” means any contract or contractual provi- 
sion, whether separate from or a part of a rental agreement, whereby 
the rental car company agrees for a charge to waive any and all claims 
against the renter for any damages to the rented vehicle during the 


term of the rental agreement. 
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(2) “Damage” means any damage or loss to the rented vehicle, including 
loss of use and any costs and expenses incident to the damage or loss. 

(3) “Person” includes an individual, aggregation of individuals, corpora- 
tion, company, association, or partnership. 

(4) “Rental agreement” means any written agreement setting forth the 
terms and the conditions governing the use of a vehicle provided by 
the rental car company. 

(5) “Rental car company” means any person in the business of providing 
vehicles to the public. 

(6) “Renter” means any person obtaining the use of a vehicle from a rental 
car company under the terms of a rental agreement. 

(7) “Vehicle” means a motor vehicle of the private passenger type includ- 
ing passenger vans and minivans that are primarily intended for 
transport, of persons, (1989. c..631, s, 2: ¢. 770,.s.,.62,) 


§ 66-202. Rental car advertising. 


(a) Except as set forth in subsections (d) and (e) of this section and G:S. 
66-204(a), a rental car company shall only advertise and charge a rental rate 
that includes the entire amount, except taxes and a mileage charge, if any, that 
a renter must pay to hire or lease a vehicle for the period of time to which the 
rental rate applies. 

(b) If a rental car company states a rental rate in a print advertisement or 
in an 1n-person or computer-transmitted quotation contained in the rental car 
company’s proprietary computer reservation system, the rental car company 
shall clearly disclose or cause to be disclosed in that advertisement or 
quotation the terms of any mileage conditions relating to the advertised or 
quoted rental rate, including, but not limited to: To the extent applicable, the 
amount of mileage and fuel charges; the number of miles for which no charge 
will be imposed; and a description of the geographic driving limitations, if any, 
within the United States and Canada. 

(c) Arental car company shall also include in all advertising the daily rate 
it charges for collision damage waivers; shall state in such advertising that 
collision damage waivers are not required; and shall state that prospective 
renters should examine or inquire about their automobile insurance policies to 
see whether such policies will cover damage to rental vehicles. 

(d) For a rental rate stated in an advertisement, quotation, or reservation 
for an airport location, a rental car company shall clearly and conspicuously 
disclose the existence and actual amount of the airport charges or fees, if any. 
For a rental rate stated in an advertisement, quotation, or reservation 
involving more than one airport location, a rental car company shall clearly 
and conspicuously disclose the existence and range of airport charges of fees, 
if any, or the maximum airport charge or fee. For purposes of this section, 
advertisements shall include radio, television, other electronic media, and 
print. For purposes of this section, quotations and reservations shall include 
in-person or proprietary computer-transmitted reservation systems. 

(e) Arental car company shall clearly and conspicuously display the amount 
of the airport charges or fees in any proprietary computer-assisted reservation 
system, shown or referenced on the same page on the computer screen viewed 
by the renter as the displayed rental rate and in a print size not smaller than 
the print size of the rental rate. A rental car company shall inform the renter 
of the amount of the airport charges or fees either at the time of making an 
initial quotation of a rental rate or at the time of making a reservation, if the 
quotation is made by the rental car company for a location at which it collects 
airport charges or fees. A rental car company shall separately identify the 
amount and existence of the airport charges or fees on the rental agreement. 
(W989 ie: Gal, 6.2; c: 770; s.-62; 2001-432) 
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§ 66-203. Prohibited charges. 


(a) No rental car company may charge, in addition to the rental rate, taxes, 
airport charges and fees, if any, and mileage charge, if any, any fee that must 
be paid by the renter as a condition of hiring or leasing a vehicle, such as, but 
not limited to, required fuel charges or any fee for transporting the renter to 
the location where the rented vehicle will be delivered to that person. 

(b) If a rental car company delivers a vehicle to a person at a location other 
than the location where the rental car company normally carries on its 
business, the rental car company shall not charge that person any amount for 
the rental for the period before the delivery of the vehicle. If a rental car 
company picks up a rented vehicle from a person at a location other than the 
location where the rental car company normally carries on its business the 
rental car company shall not charge to the renter any amount for the rental for 
the period after the rented vehicle is available for pickup in accordance with 
the notification given to the rental car company to pick up the rented vehicle. 
GOs9Re eGoles. 27'¢..770,'s, 62: 2001-432, s. 2.) 


§ 66-204. Permitted charges. 


(a) In addition to the rental rate, taxes, airport charges and fees, if any, and 
mileage charge, if any, a rental car company may charge a renter for an item 
or service provided in connection with a particular rental transaction if the 
renter can avoid incurring that charge by choosing not to obtain or utilize the 
optional item or service. Items and services for which a rental car company 
may impose an additional charge include, but are not limited to: Optional 
insurance and accessories requested by the renter unless otherwise prohibited 
by law; service charges incident to a person’s optional return of the vehicle to 
a location other than the location where the vehicle was hired or leased; and 
charges for refueling the vehicle at the conclusion of the rental transaction in 
the event the rented vehicle is not returned with as much fuel as was in its fuel 
tank at the beginning of the rental. 

(b) A rental car company may also impose an additional charge based on 
reasonable driving experience criteria established by the rental car company. 
(1O8ONC iGo. s.02: ¢) 770,:s. 62; 2001-432, s, 3.) 


§ 66-205. Agent licenses required. 


No employee or other representative of a rental car company shall solicit or 
sell any kind of insurance in connection with a rental agreement unless he is 
duly licensed under Article 33 of Chapter 58 of the General Statutes. (1989, c. 
Ble psae2s Ce) 09S 2.62, ) 


§ 66-206. Effects of violations. 


Any violation of the provisions of this Article constitutes an unfair trade 
pracwenuinder Gio) 75-1,1, (1989.7. 631.1s..2;.c.-770; s. 62.) 


§ 66-207. Rental car companies assist in publicizing law. 


(a) Arental car company shall notify renters of the law requiring motorists 
to stop for and not pass stopped school buses that are properly marked and 
designated and that are receiving or discharging passengers. The Division of 
Motor Vehicles shall design a written notification in English, French, German, 
Japanese, and Spanish and the notification shall be no more than one side of 
a page. The Division of Motor Vehicles shall also develop a design for use on 
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placards under subdivisions (b)(2) and (b)(3) of this section. The design may be 
used or adapted by the rental car company. The placards shall consist of the 
words “It is unlawful in North Carolina to pass a school bus that is stopped and 
receiving or discharging passengers.”, or a visual symbol indicating passing a 
stopped school bus is unlawful in North Carolina, or both. The Division of 
Motor Vehicles shall publish the written notification and the design for 
placards on the Internet and rental car companies shall obtain both by 
downloading and printing them from that source. 

(b) The notification required under subsection (a) of this section may be 
made either: 

(1) By handing each renter who presents an International Driver Permit 
with a copy of the written notification prepared by the Division of 
Motor Vehicles under subsection (a) of this section; 

(2) If the rental car company operates airport shuttle buses to transport 
renters to pick up vehicles, by posting on each bus at least one placard 
containing a written notification or visual symbol, or both; or 

(3) Ifthe rental car company operates a counter at which renters pick up 
documentation, by posting on that counter or at a place easily visible 
from the counter at least one placard containing a written notification 
or visual symbol, or both. 

Each placard that contains a written notification shall provide that informa- 
tion in all the languages listed in subsection (a) of this section. 

(c) There shall be no civil or criminal liability in negligence nor shall an 
action under G.S. 66-206 apply for any car rental company that fails to provide 
the information or post the placard required by this section. (2001-331, s. 2.) 


§ 66-208: Reserved for future codification purposes. 


ARTICLE 29. 


Invention Development Services. 


§ 66-209. Definitions. 


As used in this Article, the following terms shall have the meanings given: 

(1) “Contract” or “contract for invention development services” means a 

contract by which an invention developer undertakes invention de- 

velopment services for a customer for a stated payment or consider- 

ar whether or not the payment or consideration has yet been 
made. 

(2) “Customer” means any natural person who is solicited by, inquires 
about, seeks the services of, or enters into a contract with an invention 
developer for invention development services. 

(3) “Invention development services” means any act done by or for an 
invention developer for the procurement or attempted procurement by 
the invention developer of a licensee or buyer of an intellectual 
property right in an invention. The term includes the evaluation, 
perfecting, marketing, brokering, or promoting of an invention, a 
patent search, and preparation or prosecution of a patent application 
by a person not registered to practice before the United States Patent 
and Trademark Office. 

(4) “Invention” means any discovery, process, machine, design, formula- 
tion, composition of matter, product, concept, or idea, or any combi- 
nation of these. 

(5) “Invention developer” is an individual, firm, partnership, or corpora- 
tion, or an agent, employee, officer, partner, or independent contractor 
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of one of those entities, that offers to perform or performs invention 

development services for a customer and that is not: 

a. Adepartment or agency of the federal, State, or local government; 

b. A charitable, scientific, educational, religious, or other organiza- 
tion qualified under G.S. 105-130.9 or described in Section 
170(b)(1)(A) of the Internal Revenue Code of 1986, as amended; 

c. A person registered before the United States Patent and Trade- 
mark Office acting solely within the scope of that person’s 


professional license; 


d. A person, firm, corporation, association, or other entity that does 
not charge a fee, including reimbursement for expenditures made 
or costs incurred by the entity, for invention development services 
other than payment made from a portion of the income received 
by a customer by virtue of the acts performed by the entity; or 

e. An attorney licensed to practice law in North Carolina acting solely 
within the scope of that person’s professional license. 

(6) “Business day” means any day other than a Saturday, Sunday, or legal 

holiday. (1lI89c. (46, s. 1:-c..770,-8, O2-hU1). (2): 1991 ce. 235. -s, 1) 


Editor’s Note. — Session Laws 2001-424, 
ss. 15.1(a) and (b), provide: “(a) Prior to (i) the 
transfer of any patentable intellectual property 
or (ii) the release of any State grants or loans to 
non-State entities for purposes related to the 
development of patentable intellectual prop- 
erty, the transferring State agency, institution, 
or other entity of the State shall prepare and 
submit to the Governor, the Joint Legislative 
Commission on Governmental Operations, and 
the Chairs of the House of Representatives 
Science and Technology Committee and the 
Senate Information Technology Committee a 
written evaluation of the following matters: 

“(1) If the proposed or pending transaction 
involves the transfer of patentable intellectual 
property developed by State employees within 
the scope of their employment: 

“a. The nature of the State’s interest in the 
patentable intellectual property. 

“b. The potential value of the State’s interest 
in the patentable intellectual property. 


“c. How to best protect the State’s interest in 
the patentable intellectual property, as appro- 
priate. 

“(2) If the proposed or pending transaction 
involves the release of State grants or loans to 
a non-State entity for purposes related to the 
development of patentable intellectual prop- 
erty, the measures employed by the non-State 
entity to assure that the State funds do not 
inappropriately inure to the benefit of individ- 
uals serving in an official capacity for the State, 
a State agency, or the non-State entity that 
receives the funds. 

“(b) The provisions of subsection (a) of this 
section [s. 15.1(a) of Session Laws 2001-424] do 
not apply to The University of North Carolina 
and its constituent institutions, or to the North 
Carolina Community Colleges System, or to 
employees of these respective institutions who 
are subject to the intellectual property and 
inventor policies of the institutions employing 
them.” 


§ 66-210. Disclosures made prior to contract. 


In either the first written communication from the invention developer to a 
specific customer, or at the first personal meeting between the invention 
developer and a customer whichever may first occur, the invention developer 
shall make a written disclosure to the customer of the information required in 


this section which includes: 


(1) The median fee charged to all of the invention developer’s customers 
who have signed contracts with the developer in the preceding six 
months, excluding customers who have signed in the preceding 30 


days; 


(2) Asingle statement setting forth (i) the total number of customers who 
have contracted with the invention developer, except that the number 
need not reflect those customers who have contracted within the 
preceding 30 days, and (ii) the number of customers who have 
received, by virtue of the invention developer’s performance of inven- 
tion development services, an amount of money in excess of the 
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amount of money paid by those customers to the invention developer 
pursuant to a contract for invention development services; 

(3) The following statement: “Unless the invention developer is a lawyer 
or person registered before the United States Patent and Trademark 
Office, he is NOT permitted to give you legal advice concerning patent, 
copyright, trademark law, or the law of unfair competition or to advise 
you of whether your idea or invention may be patentable or may be 
protected under the patent, copyright, or trademark laws of the 
United States, or any other law. No patent, copyright, or trademark 
protection will be acquired for you by the invention developer. Your 
failure to inquire into the law governing patent, trademark, or 
copyright matters may jeopardize your rights in your idea or inven- 
tion, both in the United States and in foreign countries. Your failure 
to identify and investigate existing patents, trademarks, or registered 
copyrights may place you in jeopardy of infringing the copyrights, 
patent, or trademark rights of other persons if you proceed to make, 
use, distribute, or sell your idea or invention.” (1989, c. 746, s. 1; ¢. 
WO iS OZR INS (2) p OST CIs. il.) 


§ 66-211. Standard provisions for cover notice. 


(a) A contract for invention development services must have a conspicuous 
and legible cover sheet attached. The cover sheet must set forth: 
(1) The name, home address, office address, and local address of the 
invention developer; and 
(2) The following notice printed in bold-faced type of not less than 
10-point size: 
THIS CONTRACT BETWEEN YOU AND AN INVENTION DE- 
VELOPER IS REGULATED BY ARTICLE 29 OF CHAPTER 66 OF 
THE GENERAL STATUTES OF THE STATE OF NORTH CARO- 
LINA. YOU ARE NOT PERMITTED OR REQUIRED TO MAKE ANY 
PAYMENTS UNDER THIS CONTRACT UNTIL FOUR WORKING 
DAYS AFTER YOU SIGN THIS CONTRACT AND RECEIVE A 
COMPLETED COPY OF IT. 
YOU CAN TERMINATE THIS CONTRACT AT ANY TIME BE- 
FORE YOU MAKE PAYMENT. YOU CAN TERMINATE THIS CON- 
TRACT SIMPLY BY NOT SUBMITTING PAYMENT. 
IF YOU ASSIGN EVEN A PARTIAL INTEREST IN THE INVEN- 
TION TO THE INVENTION DEVELOPER, THE INVENTION DE- 
VELOPER MAY HAVE THE RIGHT TO SELL OR DISPOSE OF THE 
INVENTION WITHOUT YOUR CONSENT AND MAY NOT HAVE 
TO SHARE THE PROFITS WITH YOU. 
THE TOTAL NUMBER OF CUSTOMERS WHO HAVE CON- 
TRACTED WITH THE INVENTION DEVELOPER SINCE 
(year) IS (number) . THE TOTAL NUMBER OF 
CUSTN JMERS KNOWN BY THIS INVENTION DEVELOPER TO 
HAVE RECEIVED BY VIRTUE OF THIS INVENTION DEVELOP- 
ER’S PERFORMANCE, AN AMOUNT OF MONEY IN EXCESS OF 
THE AMOUNT PAID BY THE CUSTOMER TO THIS INVENTION 
DEVELOPER IS (number) 
YOU ARE ENCOURAGED TO CONSULT WITH A QUALIFIED 
ATTORNEY BEFORE SIGNING THIS CONTRACT. BY PROCEED- 
ING WITHOUT THE ADVICE OF A QUALIFIED ATTORNEY YOU 
COULD LOSE ANY RIGHTS YOU MIGHT HAVE IN YOUR IDEA 
OR INVENTION. 
(b) The invention developer shall complete the cover sheet with the proper 
information to be provided in the blanks. In the first blank the invention 
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developer shall enter the year that the invention developer began business, or 
January 1, 1990, whichever is earlier. The numbers entered in the last two 
blanks need not include those who have contracted with the invention 
developer during the 30 days immediately preceding the date of the contract. 
If the number to be inserted in the third blank is zero, it must be so stated. 

(c) The cover notice may not contain anything in addition to the information 
required by subsection (a) of this section. (1989, c. 746, s. 1; c. 770, s. 62.1(1)-(3); 
hice Pe bea gd ee ta ato Od Ba) 


§ 66-212. Contracting requirements. 


(a) Each contract for invention development services by which an invention 
developer undertakes invention development services for a customer is subject 
to this act. The contract must be in writing and the invention developer shall 
give a copy of the contract to the customer at the time the customer signs the 
contract. 

(b) If it is the invention developer’s normal practice to seek more than one 
contract in connection with an invention, or if the invention developer 
normally seeks to perform services in connection with an invention in more 
than one phase with the performance of each phase covered in one or more 
subsequent contracts, the invention developer shall give to the customer at the 
time the customer signs the first contract: 

(1) A written statement describing that practice; and 

(2) A written summary of the developer’s normal terms, if any, of 
subsequent contracts, including the approximate amount of the de- 
veloper’s normal fees or other consideration, if any, that may be 
required from the customer. 

(c) For the purposes of this section, delivery of a promissory note, check, bill 
of exchange, or negotiable instrument of any kind to the invention developer or 
to a third party for the benefit of the invention developer irrespective of the 
date or dates appearing in that instrument is payment. 

(d) Notwithstanding any contractual provisions of [to] the contrary, pay- 
ment for invention development services may not be required, made, or 
received before the fourth business day after the day on which the customer 
receives a copy of the contract for invention development services signed by the 
invention developer and the customer. 

(e) Until the payment for invention development services is made, the 
parties during the contract for invention development services have the option 
to terminate the contract. The customer may exercise the option by refraining 
from making payment to the invention developer. The invention developer may 
exercise the option to terminate by giving to the customer written notice of its 
exercise of the option. The written notice becomes effective on receipt by the 
Suetemer 1059. c 746, s. 1: c. 770,s. 62.101), (2): 1991, c. 235; 8s: 1) 


§ 66-213. Mandatory contract terms. 


(a) A contract for invention development services shall set forth the infor- 
mation required in this section in at least 10-point type or equivalent size if 
handwritten. 

(b) The contract shall describe fully and in detail the acts or services that 
the invention developer contracts to perform for the customer. 

(c) The contract shall include the terms and conditions of payment and 
contract termination rights required by G.S. 66-212(e). 

(d) The contract shall state whether the invention developer contracts to 
construct one or more prototypes, models, or devices embodying the customer’s 
invention, the number of such prototypes to be constructed, and whether the 
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invention developer contracts to sell or distribute such prototypes, models, or 
devices. 

(e) If an oral or written estimate of projected customer sales, profits, 
earnings and/or royalties is made by the invention developer, the contract shall 
state the estimate and the data upon which it is based. 

(f) The contract shall state the expected date of completion of the invention 
development services, whether or not time is of the essence, and whether or not 
the terms include provisions in case of delay past the expected date of 
completion. 

(g) The contract shall explain that the invention developer is required to 
maintain all records and correspondence relating to performance of the 
invention development services for that customer for a period not less than 
three years after expiration of the term of the contract for invention develop- 
ment services. Further, such records and correspondence will be made avail- 
able to the customer or his representative for review and copying at the 
customer’s expense on the invention developer’s premises during normal 
business hours upon seven days’ written notice, the time period to begin from 
the date the notice is placed in the United States mail properly addressed and 
first class postage prepaid. 

(h) The contract shall state the name of the person or firm contracting to 
perform the invention development services, all names under which said 
person or firm is doing or has done business as an invention developer for the 
previous 10 years, the names of all parent and subsidiary companies to the 
firm, and the names of all companies that have a contractual obligation to the 
firm to perform invention development services. 

(1) The contract shall state the invention developer’s principal business 
address and the name and address of its agent in this State who is authorized 
to receive service of process in North Carolina. (1989, c. 746, s. 1; c. 770, s. 
628) 9 (2) ye 1OO ew sor ae lt) 


§ 66-214. Financial requirements. 


(a) Except as provided by subsection (c) of this section, each invention 
developer doing business in this State as defined by the North Carolina 
General Statutes shall maintain a bond issued by a surety company authorized 
to do business in this State. The principal sum of the bond must be at least five 
percent (5%) of the invention developer’s gross income from the invention 
development business in this State during the invention developer’s last fiscal 
year or twenty-five thousand dollars ($25,000), whichever is greater. The 
invention developer shall file a copy of the bond with the Secretary of State 
before the day on which the invention developer begins business in this State. 
The invention developer shall have 90 days after the end of each fiscal year 
within which to change the bond as may be necessary to conform to the 
requirement of this subdivision. 

(b) The bond required by subsection (a) of this section must be in favor of the 
State of North Carolina for the benefit of any person who, after entering into 
a contract for invention development services with an invention developer is 
damaged by fraud, dishonesty, or failure to provide the services of the 
invention developer in performance of the contract. Any person claiming 
against the bond may maintain an action at law against the invention 
developer and surety. The aggregate liability of the surety to all persons for all 
breaches of conditions of the bond required by the subsection is limited to the 
amount of the bond. 

(c) Instead of furnishing the bond required by subsection (a) of this section, 
the invention developer may deposit with the Secretary of State a cash deposit 
equal to the amount of the bond required by this section. The cash deposit may 
be satisfied by: 


996 


§66-215 ART. 30. CREDIT REPAIR SERVICES ACT §66-220 


(1) Certificates of deposit payable to the Secretary of State issued by 
banks doing business in this State and insured by the Federal Deposit 
Insurance Corporation; 

(2) Investment certificates of share accounts assigned to the Secretary of 
State and issued by a savings and loan association doing business in 
this State, and insured by the Federal Savings and Loan Insurance 
Corporation; 

(3) Bearer bonds issued by the United States government or by this State; 


or 
(4) Cash deposit with the Secretary of State. (1989, c. 746, s. 1; c. 770, s. 
GZze ely 2 LOOT, co 235,'s. 1.) 


§ 66-215. Remedies. 


(a) Any contract for invention development services that does not substan- 
tially comply with this Article is voidable at the option of the customer. A 
contract for invention development services entered into in reliance on any 
false, fraudulent, or misleading information, representation, notice, or adver- 
tisement of the invention developer is voidable at the option of the customer. 
Any waiver by the customer of any provision of this act shall be deemed 
contrary to public policy and shall be void and unenforceable. 

(b) Any customer or person who has been injured by a violation of this 
Article by an invention developer, by a false or fraudulent statement, repre- 
sentation, or omission of material fact by an invention developer, or by failure 
of an invention developer to make all disclosures required by this Article may 
recover in a civil action against the invention developer: 

(1) Court costs; 

(2) Attorneys|’] fees; and 

(3) The amount of actual damages, if any, sustained by the customer, 
which damages may be increased to an amount not to exceed three 
times the damages sustained. (1989, c. 746, s. 1; c. 770, s. 62.1(1), (2); 
ode Cs 235, S 1.) 


Editor’s Note. — An apostrophe has been 
inserted in brackets following “Attorneys” in 
subdivision (b)(2) for grammatical consistency. 


§ 66-216. Enforcement. 


The Attorney General shall enforce this Article and may recover a civil 
penalty not to exceed twenty-five thousand dollars ($25,000) for each violation 
of this Article and may seek equitable relief to restrain the violation of this 
Article. The clear proceeds of civil penalties provided for in this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with GS. 
MiG e4 pe 1989)c..746, se 1: 0.770, 8: 62:101)(2); 1991, c. 235;s. 1; 1998-215, 
5497.) 


§§ 66-217 through 66-219: Reserved for future codification purposes. 
ARTICLE 30. 
Credit Repair Services Act. 


§ 66-220. Short title and purpose. 


(a) This Article shall be known and may be cited as the Credit Repair 
Services Act. 
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(b) The General Assembly recognizes that many of its citizens rely heavily 
on favorable credit ratings in order to obtain goods and services, and that some 
of these citizens are unable to secure credit because of unfavorable credit 
histories. The General Assembly further recognizes that consumers sometimes 
need assistance in obtaining credit or in correcting erroneous credit histories, 
and that this need has given rise to the establishment of businesses organized 
for the purpose of providing credit repair services. The purpose of this Article 
is to ensure that businesses offering credit repair services are providing these 
services in a manner that is fair and reasonable to the consuming public. 
LOST Cao Aiersass) 


§ 66-221. Definitions. 


As used in this Article, unless the context requires otherwise: 

(1) “Credit repair business” means any person who, with respect to the 
extension of credit by others, sells, provides, or performs, or repre- 
sents that such person can or will sell, provide, or perform any of the 
following services in return for the payment of money or other 
valuable consideration: 

a. Improving, repairing, or correcting a consumer’s credit record, 
history, or rating; 

b. Obtaining revolving charge card credit or retail installment credit; 

c. Providing advice or assistance to a consumer with regard to either 
sub-subdivision a. or b. above. 

(2) “Credit repair business” does not include: 

a. Any bank, credit union, or savings institution organized and 
chartered under the laws of this State or the United States, or 
any consumer finance lender licensed pursuant to Article 15 of 
Chapter 53 of the General Statutes; 

b. Any nonprofit organization exempt from taxation under section 
501(c)(3) of the Internal Revenue Code (26 U.S.C. § 501(c)(3)); 

c. Any person licensed as a real estate broker or real estate salesman 
by this State where the person is acting within the course and 
scope of the license; 

d. Any person licensed to practice law in this State where the person 
renders services within the course and scope of that person’s 
practice as a lawyer; 

e. Any broker-dealer registered with the Securities and Exchange 
Commission or the Commodities Future Trading Commission 
where the broker-dealer is acting within the course and scope of 
that regulation; or 

f. Any consumer reporting agency as defined in the Federal Fair 
Credit Reporting Act. 

(3) “Consumer” means any individual who is solicited to purchase or who 
purchases the services of a credit repair business. (1991, c. 327, s. 1.) 


§ 66-222. Bond or trust account required. 


Every credit repair business shall obtain a surety bond issued by a surety 
company authorized to do business in this State, or shall establish a trust 
account with a licensed and insured bank or savings institution located in the 
State of North Carolina. The amount of the bond or trust account shall be ten 
thousand dollars ($10,000). The bond or trust account shall be in favor of the 
State of North Carolina. Any person damaged by the credit repair business’ 
breach of contract or of any obligation arising therefrom, or by any violation of 
this Article, may bring an action against the bond or trust account to recover 
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damages suffered. The aggregate liability of the surety or trustee shall be only 
for actual damages and in no event shall exceed the amount of the bond or 
prusveaccounimitl 991 cr 327.-sP 1)) 


§ 66-223. Prohibited acts. 


A credit repair business and its salespersons, agents, and representatives, 
and independent contractors who sell or attempt to sell the services of a credit 
repair business, shall not do any of the following: 

(1) Charge or receive any money or other valuable consideration prior to 
full and complete performance of the services that the credit repair 
business has agreed to perform for or on behalf of the consumer; 

(2) Charge or receive any money or other valuable consideration solely for 
referral of the consumer to a retail seller or to any other credit grantor 
who will or may extend credit to the consumer, if the credit that is or 
will be extended to the consumer is upon substantially the same terms 
as those available to the general public; 

(3) Represent that it can directly or indirectly arrange for the removal of 
derogatory credit information from the consumer’s credit report or 
otherwise improve the consumer’s credit report or credit standing, 
provided, this shall not prevent truthful, unexaggerated statements 
about the consumer’s rights under existing law regarding his credit 
history or regarding access to his credit file; 

(4) Make, or counsel or advise any consumer to make, any statement that 
is untrue or misleading and which is known or which by the exercise 
of reasonable care should be known, to be untrue or misleading, to a 
consumer reporting agency or to any person who has extended credit 
to a consumer or to whom a consumer is applying for an extension of 
credit, with respect to a consumer’s creditworthiness, credit standing, 
or credit capacity; or 

(5) Make or use any untrue or misleading representations in the offer or 
sale of the services of a credit repair business or engage, directly or 
indirectly, in any act, practice, or course of business which operates or 
would operate as a fraud or deception upon any person in connection 
with the offer or sale of the services of a credit repair business. (1991, 
Gyo sl.) 


§ 66-224. Contractual requirements. 


(a) Effective October 1, 1991, every contract between a consumer and a 
credit repair business for the purchase of the services of the credit repair 
business shall be in writing, dated, signed by the consumer, and shall include 
the following: 

(1) A conspicuous statement in size equal to at least 10-point boldface 

type, in immediate proximity to the space reserved for the signature 
of the consumer, as follows: 
“YOU, THE BUYER, MAY CANCEL’ THIS CONTRACT AT ANY 
TIME PRIOR TO MIDNIGHT OF THE THIRD BUSINESS DAY 
AFTER THE DATE OF THE TRANSACTION. SEE THE ATTACHED 
NOTICE OF CANCELLATION FORM FOR AN EXPLANATION OF 
SES RIGHT? 

(2) The terms and conditions of payment, including the total of all 
payments to be made by the consumer, whether to the credit repair 
business or to some other person; 

(3) A complete and detailed description of the services to be performed 
and the results to be achieved by the credit repair business for or on 
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behalf of the consumer, including all guarantees and all promises of 

full or partial refunds and a list of the adverse information appearing 

on the consumer’s credit report that the credit repair business expects 
to have modified; 

(4) The principal business address of the credit repair business and the 
name and address of its agent in this State authorized to receive 
service of process; and 

(5) One of the following statements, as appropriate, in substantially the 
following form: 

a. “As required by North Carolina law, this credit repair business has 
secured a bond by _______ (name and address of surety com- 
pany), a surety authorized to do business in this State. Before 
signing a contract with this business, you should check with the 
surety company to determine the bond’s current status.”, or 

b. “As required by North Carolina law, this credit repair business has 
established an escrow account ________ (number) with ___ 
(name and address of bank or savings institution). Before signing 
a contract with this business, you should check with the bank or 
savings institution to determine the current status of the ac- 
count.” 

(b) The contract shall be accompanied by a completed form in duplicate, 
captioned “NOTICE OF CANCELLATION”, which shall be attached to the 
contract and easily detachable, and which shall contain in at least 10-point 
boldface type the following statement: 


“NOTICE OF CANCELLATION 


YOU MAY CANCEL THIS CONTRACT, WITHOUT ANY PENALTY OR 
OBLIGATION, AT ANY TIME PRIOR TO MIDNIGHT OF THE THIRD 
BUSINESS DAY AFTER THE DATE THE CONTRACT IS SIGNED. 

IF YOU CANCEL, ANY PAYMENT MADE BY YOU UNDER THIS 
CONTRACT WILL BE RETURNED WITHIN 10 DAYS FOLLOWING 
RECEIPT BY THE. SELLER.OF YOUR, CANCELLATION NOTICE: 

TO CANCEL THIS CONTRACT, MAIL OR DELIVER A SIGNED AND 
DATED COPY OF THIS CANCELLATION NOTICE, OR ANY OTHER 
WRITTEN NOTICE, TO 

Byer eC (Nameron selicm: 

At ts stem) wily tie SeeustAddress omecnens 
a2 (Place‘of Business)’ NOT EAE 
(BELA NEMGLD NIGH Dosa 0s Sie oe ee ee eel eee 


I HEREBY CANCEL THIS TRANSACTION. 


Date Buyer’s Signature”. 

A copy of the fully completed contract and all other documents the credit 
repair business requires the consumer to sign shall be given by the credit 
repair business to the consumer at the time they are signed. (1991, c. 327, s. 1; 
1991 (Reg. Sess., 1992), c. 1030, s. 19.) 


§ 66-225. Violations. 


(a) If a credit repair business uses any untrue or misleading statements in 
connection with a credit repair contract, fails to fully comply with the 
requirements of this Article, or fails to comply with the terms of the contract or 
any obligation arising therefrom, then, upon written notice to the credit repair 
business, the consumer may void the contract, and shall be entitled to receive 
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from the credit repair business all sums paid to the credit repair business, and 
recover any additional damages including reasonable attorneys’ fees. 

(b) Any waiver by a consumer of any of the provisions of this Article shall be 
deemed void and unenforceable by a credit repair business. 

(c) Upon complaint of any person that a credit repair business has violated 
the provisions of this Article, the superior court shall have jurisdiction to 
enjoin that defendant from further such violations. 

(d) In a proceeding involving this Article, the burden of proving an exemp- 
tion or an exception from the definition of a credit repair business shall be 
borne by the person claiming the exemption or exception. 

(e) The remedies provided herein shall be in addition to any other remedies 
provided for by law or in equity. 

(f) The violation of any provision of this Article shall constitute an unfair 
trade practice under G.S. 75-1.1 and the violation of any provision of this 
Article shall constitute a Class I felony. (1991, c. 327, s. 1; 1993, c. 539, s. 1283; 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 66-226. Scope. 


The provisions of this Article shall apply in all circumstances in which any 
party to the contract conducted any contractual activity, including but not 
limited to solicitation, discussion, negotiation, offer, acceptance, signing, or 
performance in this State. (1991, c. 327, s. 1.) 


8§ 66-227 through 66-229: Reserved for future codification purposes. 


ARTICLE 31. 


Membership Camping Act. 


§ 66-230. Title. 


This Article shall be known and may be cited as the “Membership Camping 
rer = 1 Ogden nemrmess., 1992), c. 1009,"s.. 4.) 


Editor’s Note. — Session Laws 1991 (Reg. has been redesignated as Article 31, G.S. 66- 
Sess., 1992), c. 1009, s. 4, enacted this articleas 230 et seq., at the direction of the Revisor of 
Article 30 of this chapter, G.S. 66-220 et seq. It Statutes. 


§ 66-231. Applicability. 


This Article shall apply to each membership camping contract executed at 
least in part in this State after January 1, 1993, regardless of the location of 
the membership camping operator’s principal office or his campground or 
recreational facilities. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 


§ 66-232. Definitions. 


For purposes of this Article the following definitions apply: 

(1) “Agreement” means a membership camping agreement. 

(2) “Blanket encumbrance” means any mortgage, deed of trust, option to 
purchase, vendor’s lien or interest under a contract or agreement of 
sale, judgment lien, federal or State tax lien, or other material lien or 
encumbrance which secures or evidences the obligation to pay money 
or to sell or convey all or part of a campground located in this State, 
made available to purchasers by the membership camping operator 
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and which authorizes, permits, or requires the foreclosure or other 
disposition of the campground. Blanket encumbrance shall include 
the lessor’s interest in a lease of all or part of a campground which is 
located in this State and which is made available to purchasers by a 
membership camping operator. Blanket encumbrance shall not in- 
clude a lien for taxes or assessments levied by a public body which are 
not yet due and payable. 

(3) “Business day” means any day except Sunday or a legal holiday. 

(4) “Camping site” means a space designed and promoted for the purpose 
of locating a trailer, tent, tent trailer, recreational vehicle, pickup 
camper, van or other similar device used for camping. 

(5) “Campground” means any single tract or parcel of real property within 
the State on which there are at least 10 camping sites. 

(6) “Contract” means a membership camping contract. 

(7) “Contract cost” means the total consideration paid by a purchaser 
pursuant to a contract including but not limited to: 

a. Any initiation or nonrecurring fee charged; 

b. All periodic fees required by the contract; 

c. All dues or maintenance fees; and 

d. All finance charges, time-price differentials, interest, and other 
similar fees and charges. 

(8) “Facility” means an amenity within a campground set aside or 
otherwise made available to purchasers for their use and enjoyment of 
the campground, and may include campsites, swimming pools, tennis 
courts, recreational buildings, boat docks, restrooms, showers, laun- 
dry rooms, and trading posts or grocery stores. 

(9) “Membership camping contract” or “membership camping agreement” 
means any written agreement of more than one year’s duration, 
executed in whole or in part within this State, which grants to a 
purchaser a right or license to use the campground of a membership 
camping operator or any portion thereof. Any agreement which 
constitutes a “time share instrument” as defined in G.S. 93A-41 is 
excluded from this definition. 

(10) “Membership camping operator” means any person who owns or 
operates a campground and offers or sells membership camping 
contracts. A membership camping operator shall not include: 

a. An enterprise that is exempt from federal income tax under 
§ 501(c) of the Internal Revenue Code; 

b. An enterprise that is exempt from State income tax under Article 
4 of Chapter 105 of the General Statutes; or 

c. Mobile home parks wherein the residents occupy the premises as 
their primary homes or have leased or purchased a lot for their 
exclusive use. 

(11) “Offer,” “offer to sell,” “offer to execute” or “offering” means any offer, 
solicitation, advertisement, or inducement to execute a membership 
camping agreement. 

(12) “Person” means any individual, corporation, partnership, company, 
unincorporated association, or any other legal entity other than a 
government or agency or a subdivision thereof. 

(13) “Purchaser” means a person who enters into a membership camping 
contract with the membership camping operator. 

(14) “Purchase money” means any money, currency, note, security, or 
other consideration paid by the purchaser for a membership camping 
agreement. 

(15) “Reciprocal program” means any arrangement under which a pur- 
chaser is permitted to use camping sites or facilities at one or more 
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campgrounds not owned or operated by the membership camping 
operator with whom the purchaser has entered into a membership 
camping contract. 

(16) “Salesperson” means an individual, other than a membership camp- 
ing operator, who offers to sell a membership camping contract by 
means of a direct sales presentation, but does not include a person 
who merely refers a prospective purchaser to a salesperson without 
me ne fe direct sales presentation. (1991 (Reg. Sess., 1992), c. 

, 8. 4. 


§ 66-233. Administration; unlawful offer or execution of 
membership camping contract. 


(a) This Article shall be administered by the Secretary of State of North 
Carolina or his designee, and shall be enforced by the Attorney General of 
North Carolina or his designee. 

(b) It shall be unlawful for any membership camping operator to offer to sell 
any membership camping contract in this State unless he is registered with 
the Secretary of State. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 


§ 66-234. Registration of membership camping operator. 


(a) The application for registration shall be on a form prescribed by the 
Secretary of State and shall include the following: 

(1) The applicant’s name, address, and the organizational form of the 
business, including the date, and jurisdiction under which the busi- 
ness was organized; the address of each of its offices in this State; and 
the name and address of each campground located in this State, which 
is owned or operated, in whole or in part, by the applicant; 

(2) The name, address, and principal occupation for the past five years of 
every officer of the applicant, including its principal managers, and 
the extent and nature of the interest of each person at the time the 
application is filed; 

(3) A list of all owners of ten percent (10%) or more of the capital stock of 
the applicant, except that this list is not required if the applicant is a 
company required to report under the Securities and Exchange Act of 
1934; 

(4) A brief description of and a certified copy of the instrument which 
creates the applicant’s ownership of, or other right to use the camp- 
ground and the facilities at the campground which are to be available 
for use by purchasers, and a brief description of any material 
encumbrance, together with a copy of any lease, license, franchise, 
reciprocal agreement or other agreement entitling the applicant to 
use such campground and facilities, and any material provision of the 
agreement which restricts a purchaser’s use of such campground or 
facilities; 

(5) A sample copy of each instrument which will be delivered to a 
purchaser to evidence his membership in the campground and a 
sample copy of each agreement which a purchaser will be required to 
execute; 

(6) A list of special taxes or assessments, whether current or proposed, 
which affect the campground; 

(7) A copy of the disclosure statement required by this Article; 

(8) A narrative description of the promotional plan for the sale of the 
membership camping contracts; 

(9) A statement of the relationship, if any, between the applicant and 
other parties owning, controlling or managing the campground and 
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the expected duration of that relationship. If the relationship is a 
contractual one, a statement of the methods and conditions under 
which the relationship can be terminated prior to the expected 
termination of the relationship; 

(10) A complete list of locations and addresses of any and all sales offices 
located within the State; 

(11) The names of any other states or foreign countries in which an 
application for registration of the membership camping operator or 
the membership camping contract or any similar document has been 
filed; and 

(12) Abrief description of the membership camping operator’s experience 
in the membership camping business, including the length of time 
such operator has been in the membership camping business; and a 
statement detailing whether the applicant within the past five years 
has been convicted of any misdemeanor or felony involving theft, 
fraud, dishonesty, or moral turpitude, or whether the applicant has 
been enjoined from, had any civil penalty assessed for, or been found 
to have engaged in any violation of any law designed to protect 
consumers. If the applicant is a corporation, this statement shall be 
provided for each officer of the corporation. 

(b) The application shall be signed by the membership camping operator, an 
officer or general partner thereof or by another person holding a power of 
attorney for this purpose from the membership camping operator. If the 
application is signed pursuant to a power of attorney, a copy of the power of 
attorney shall be included with the application. 

(c) The application shall be submitted along with the appropriate applica- 
tion fee. 

(d) The registration of the membership camping operator shall be renewed 
annually with the fee required in G.S. 66-236 not later than 30 days prior to 
the anniversary of the current registration. The application shall include all 
changes which have occurred in the information included in the application 
previously filed. 

(e) Registration with the Secretary of State shall not be deemed to be an 
approval or endorsement by the Secretary of State of the membership camping 
operator, his membership camping contract, or his campground, and any 
attempt by the membership camping operator to indicate that registration 
constitutes such approval or endorsement shall be unlawful. (1991 (Reg. Sess., 
1992), c. 1009, s. 4; 1995 (Reg. Sess., 1996), c. 742, s. 34.) 


§ 66-235. Time of effect of registration. 


Upon receipt of the original application for registration in proper form, the 
Secretary of State shall, within 10 business days, issue a notice to the 
applicant that the Secretary of State has received the registration. Within 30 
days thereafter, the Secretary of State shall notify the operator that the 
registration has been accepted or rejected, and if rejected, a brief statement 
explaining the reason. Registration shall be effective upon notice of acceptance 
by the Secretary of State. Renewal of registration shall be effective upon the 
anniversary of the current registration or 30 days after receipt, whichever date 
occurs last, unless otherwise rejected. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 


§ 66-236. Registration fees. 


_ An applicant for registration under this Article must include the fee set out 
in the following table with the application for registration: 
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Application Amount 
Initial registration as a membership camping operator $1,500 
Renewal of registration as a membership camping operator 1,000 
Initial registration as a salesperson 10 
Renewal of registration as a salesperson 10 


Fees collected under this section shall be applied to the cost of administering 
this Article. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 


§ 66-237. Registration of salespersons. 


(a) It shall be unlawful for any salesperson to offer to sell any membership 
camping contract in this State unless he is registered with the Secretary of 
State. The application of a salesperson for registration shall be on a form 
prescribed by the Secretary of State and shall include the following: 

(1) Astatement detailing whether the applicant within the past five years 
has been convicted of any misdemeanor or felony involving theft, 
fraud, dishonesty, or moral turpitude, or whether the applicant has 
been enjoined from, had any civil penalty assessed for, or been found 
to have engaged in any violation of any law designed to protect 
consumers, and 

(2) A statement describing the applicant’s employment history for the 
past five years and whether any termination of employment during 
the last five years was occasioned by any theft, fraud, or act of 
dishonesty. 

(b) Registration shall be effective for a period of one year. Registration shall 
be renewed annually by the filing of a form prescribed by the Secretary of State 
for such purpose. The registration application or the renewal application shall 
automatically become effective upon the expiration of seven business days 
following the filing with the Secretary of State. (1991 (Reg. Sess., 1992), c. 
1009, s. 4.) 


§ 66-238. Membership camping operator’s disclosure 
statement. 


(a) Every membership camping operator, salesperson, or other person who 
is in the business of offering for sale or transfer the rights under existing 
membership camping contracts for a fee shall disclose the following informa- 
tion to a purchaser before the purchaser signs a contract or gives any money or 
thing of value for the purchase of a contract. The disclosures shall be delivered 
to the purchaser prior to the time the contract is signed and must be presented 
in a clear, legible format prescribed by the Secretary of State. 

(b) The disclosures shall consist of the following: 

(1) A cover page containing only the following in the order stated: 

a. The words “MEMBERSHIP CAMPING OPERATOR’S DISCLO- 
SURE STATEMENT”: printed in boldface type of a minimum size 
of 10 points, followed by; 

b. The name and principal business address of the membership 
camping operator, followed by; 

c. A statement that the membership camping operator is in the 
business of offering for sale membership camping contracts, 
followed by; 

d. The following, printed in boldface type of a minimum size of 10 
points: IMPORTANT! READ THIS DISCLOSURE STATEMENT 
BEFORE YOU SIGN ANYTHING. THE LAW REQUIRES THAT 
YOU GET A COPY OF THIS DISCLOSURE STATEMENT BE- 
FORE YOU SIGN. IF YOUR SALESPERSON TELLS YOU 
ANYTHING DIFFERENT FROM WHAT IS WRITTEN, THEN 
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DO NOT SIGN. DO NOT BUY THIS MEMBERSHIP ASSUM- 
ING THAT YOU WILL BE ABLE TO RESELL IT, followed by; 


e. The following language, printed in boldface type of a minimum size 


of 10 points: 

yO HAVE A 3-DAY RIGHT TO CANCEL A CAMPING MEM- 
BERSHIP CONTRACT. THIS RIGHT OF CANCELLATION 
CANNOT BE WAIVED. YOUR RIGHT TO CANCEL ENDS AT 
MIDNIGHT ON THE 38RD BUSINESS DAY FOLLOWING THE 
DATE ON WHICH THE CONTRACT WAS SIGNED. IF YOU 
HAVE ANY QUESTIONS ABOUT YOUR RIGHTS, CONTACT 
THE NORTH CAROLINA ATTORNEY GENERAL'S OFFICE. 


(2) The following pages of the disclosure statement shall contain all of the 
following: 
a. The name of the operator and the address of the operator’s 


principal place of business in North Carolina, or if the operator 
has no place of business in North Carolina, the operator’s 
principal place of business; 


b. A brief description of the nature of the purchaser’s right or license 


to use the campground and the facilities which are to be available 
for use by purchasers; 


A brief description of the membership camping operator’s experi- 


ence in the membership camping business, including the length 
of time such operator has been in the membership camping 
business; 


. The location of each of the campgrounds which is to be available for 


use by purchasers, excluding campgrounds which will be avail- 
able to a purchaser only if he is a member in good standing of a 
reciprocal program; and a description of the facilities at each 
campground then available for use by purchasers and those 
which are represented to purchasers as being planned, together 
with a brief description of any facilities that are or will be 
available to nonpurchasers or nonmembers; 


e. As to all memberships offered by the membership camping opera- 


p>. 0S 


tor at each campground: 

1. The form of membership offered; 

2. The types of duration of membership along with a summary of 
the major privileges, restrictions, and limitations applicable 
to each type; 

. Provisions, if any, that have been made for public utilities at 
each campsite including water, electricity, telephone, and 
sewage facilities; and 

4, The maximum number of current memberships to be sold per 

site at that campground. 


CS) 


Any initial, additional, or special fee due from the purchaser 


together with a description of the purpose and method of calcu- 
lating the fee; 


. A general description of any financing offered or available through 


the membership camping operator; 


. Any schedule of fees or charges that purchasers are or may be 


required to pay for use of the campground or any facilities or 
reciprocal program; 


i. The extent to which financial arrangements, if any, have been 


provided for the completion of facilities, together with a state- 
ment of the membership camping operator’s obligation to com- 
plete planned facilities. The statement shall include a description 
of any restrictions or limitations on the membership camping 
operator’s obligation to begin or to complete the facilities; 
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j. Any services which the membership camping operator currently 
provides or expenses he pays which are expected to become the 
responsibility of the purchasers, including the projected hability 
which each such service or expense may impose on each pur- 
chaser; 

k. Asummary or copy, whether by way of supplement or otherwise, of 
the rules, restrictions, or covenants regulating the purchaser’s 
use of the campground and the facilities which are to be available 
for use by the purchasers, including a statement of whether and 
how the rules, restrictions, or covenants may be changed; 

1. A description of any restraints on the transfer of the membership 
camping contract; 

m. A statement of the policies covering the availability of campsites, 
the availability of reservations, and the conditions under which 
they are made; 

n. A statement of any grounds for forfeiture of a purchaser’s mem- 
bership camping contract; 

o. A statement describing the material terms and conditions of any 
reciprocal program to be available to the purchaser including a 
statement concerning whether the purchaser’s participation in 
any reciprocal program is dependent upon the continued affilia- 
tion of the membership camping operator with that reciprocal 
program and whether the membership camping operator reserves 
the right to terminate such affiliation. 

(3) The membership camping operator shall promptly amend his mem- 
bership camping operator’s disclosure statement to reflect any mate- 
rial change in the campground or its facilities. He shall also file within 
30 days any such amendments with the Secretary of State. Each 
disclosure statement provided to a prospective purchaser must con- 
tain the most recent date when the statement was revised. (1991 (Reg. 
Sess., 1992), c. 1009, s. 4.) 


§ 66-239. Contract terms. 


(a) The membership camping operator shall deliver to the purchaser a fully 
executed copy of a membership camping contract in writing, which contract 
shall include at least the following information: 

(1) The name of the membership camping operator and the address of its 
principal place of business; 

(2) The actual date the membership camping contract was executed by 
the purchaser; 

(3) The total financial obligation imposed on the purchaser by the con- 
tract, including the initial purchase price and any additional charge 
the purchaser may be required to pay; 

(4) A description of the nature and duration of the membership being 
purchased; 

(5) Astatement that the membership camping operator is required by law 
to provide each purchaser with a copy of the membership camping 
operator’s disclosure statement prior to execution of the contract and 
that failure to do so is a violation of the law; 

(6) The full name of each salesperson involved in the promotion and sale 
of the membership camping contract; and 

(7) In immediate proximity to the space reserved in the contract for the 
signature of the purchaser and in boldface type of a minimum size of 
10 points, a statement in substantially the following form: “You the 
buyer, may cancel this contract at any time prior to midnight of the 
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third business day after the date of this contract. See the attached 
notice of cancellation form for an explanation of this right.” (1991 
(Reg. Sess., 1992), c. 1009, s. 4.) 


§ 66-240. Cancellation. 


In addition to any other right to revoke an offer or cancel a sale or contract, 
the purchaser has the right to cancel a membership camping contract sale 
until midnight of the third business day after the purchaser signs the contract. 

(1) The membership camping operator must furnish the purchaser, at the 
time the purchaser signs the membership camping contract or other- 
wise agrees to buy services from the membership camping operator, a 
completed form in duplicate, captioned “NOTICE OF CANCELLA- 
TION” which shall contain in 10 point boldface type the following 
information and statements in the same language, e.g., Spanish, as 
that used in the contract: 


“NOTICE OF CANCELLATION 


(Enter date of transaction) 
(date) 

You, the purchaser, may cancel this transaction, without any penalty 
or obligation, within three business days from the date above. Business 
days are all days other than Sundays and legal holidays. You must 
cancel in writing. If given by mail, notice of cancellation is given when 
it is deposited in the United States mail properly addressed and postage 
prepaid. 

If you cancel, any payments made by you under the contract or sale, 
and any negotiable instrument executed by you will be returned within 
30 days following receipt by the seller of your cancellation notice, and 
any security interest arising out of the transaction will be cancelled. 

To cancel this transaction, mail or deliver a signed and dated copy of 
this cancellation notice or any other written notice to 


(Name of membership camping operator) 
at 
(Membership camping operator’s mailing and physical address) 
not later than midnight of 


(date) 
I hereby cancel this transaction. 


(date) 


(Purchaser’s signature)” 

(2) The membership camping operator shall, before furnishing copies of 
the “Notice of Cancellation” to the purchaser, complete both copies by 
entering the name of the membership camping operator, the address 
of the membership camping operator’s place of business, the date of 
the transaction, and the date, not earlier than the third business day 
following the day of the transaction, by which the purchaser may give 
notice of cancellation. 

(3) The membership camping operator shall orally inform each purchaser, 
at the time he signs a contract or purchases the services, of his 
three-day right to cancel; provided, that no oral notice is required in 
any case in which the membership camping operator does not solicit 
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the purchaser’s business in person and the purchaser signs the 

contract outside the presence of the membership camping operator 

and baruias the signed contract to the membership camping operator 
y mail. 

(4) Cancellation occurs when the purchaser gives written notice of can- 
cellation to the membership camping operator at the address stated in 
the contract or in the notice of cancellation. 

(5) Notice of cancellation, if given by mail, is given when it is deposited in 
the United States mail properly addressed and postage prepaid. 

(6) Notice of cancellation by the purchaser is sufficient if it indicates by 
any form of written expression the intention of the purchaser not to be 
bound by the contract. 

(7) Upon cancellation, the membership camping operator shall refund to 
the purchaser all payments made pursuant to the canceled member- 
ship camping contract and any notes or security instruments. The 
refund shall be made within 30 days and where payment has been 
made by credit card, may be made by an appropriate credit to the 
purchaser’s account. 

(8) Failure of the membership camping operator to honor a purchaser’s 
cancellation is a violation of this Article. (1991 (Reg. Sess., 1992), c. 
1009, s. 4.) 


§ 66-241. Escrow account. 


(a) All purchase money received from or on behalf of a purchaser in 
connection with the execution of a membership camping contract shall be 
deposited in an escrow account designated solely for that purpose, which may 
be the membership camping operator’s own escrow or trust account or that of 
his attorney’s, until 10 calendar days after the date the contract was executed, 
unless a later time is provided in the membership camping contract. If the 
membership camping operator has not received notice of the purchaser’s 
cancellation within 10 calendar days after the execution of the contract, any 
purchase money may be released to the membership camping operator upon 
the conveyance, in writing, to the purchaser of the right or license to use the 
campground and facilities as required in the membership camping contract. 

(b) Acopy of the escrow agreement creating the escrow account shall be filed 
with the Secretary of State prior to the sale of membership camping contracts. 
(1991 (Reg. Sess., 1992), c. 1009, s. 4.) 


§ 66-242. Advertising, solicitations. 


A membership camping operator shall disclose in all advertising programs 
which seek to induce prospective purchasers to visit the campground that the 
program is conducted by a membership camping operator and the purpose of 
any requested visit. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 


§ 66-243. Provision of records to the Secretary of State. 


Any membership camping operator shall maintain accurate records of the 
escrow account. These records shall be open to inspection to the Secretary of 
State at any time during normal business hours. (1991 (Reg. Sess., 1992), c. 
1009, s. 4.) 


§ 66-244. Limitation on duration of contract term. 


A membership camping contract shall clearly state the duration of the 
contract. A contract shall either have a duration of no more than 30 years or 
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give the purchaser the right to cancel the contract at any time after 30 years 
without further obligation and without a refund of any of the contract cost. 
(1991 (Reg. Sess., 1992), c. 1009, s. 4.) 


§ 66-245. Prohibited practices. 


It shall be unlawful for any membership camping operator or salesperson to 
state or imply in attempting to sell a membership or to persuade a member to 
make payment that the purchaser will be able to sell the contract and thereby 
eliminate his obligation or recoup all or a substantial part of his purchase 
price. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 


§ 66-246. Nondisturbance provisions. 


(a) With respect to any property in this State acquired and put into 
operation by a membership camping operator on or after January 1, 1993, the 
membership camping operator shall not offer or execute a membership 
camping contract in this State granting the right to use the property until the 
following requirements are met: 

(1) Each person holding an interest in a voluntary blanket encumbrance 
has executed and delivered to the Secretary of State a nondisturbance 
agreement and recorded the agreement in the real estate records of 
the county in which the campground is located. The agreement shall 
include all of the following: 

a. That the rights of the holder or holders of the blanket encumbrance 
in the affected campground are subordinate to the rights of 
purchasers; 

b. That any person who acquires the affected campground or any 
portion of the campground by the exercise of any right of sale or 
foreclosure contained in the blanket encumbrance takes the 
campground subject to the rights of purchasers; and 

c. That the holder or holders of the blanket encumbrance shall not 
use or cause the campground to be used in a manner which 
interferes with the right of purchasers to use the campground and 
its facilities in accordance with the terms and conditions of the 
membership camping contract; and 

(2) Each hypothecation lender which has a lien on or security interest in 
the membership camping operator’s ownership interest in the camp- 
ground has executed and delivered to the Secretary of State a 
nondisturbance agreement and recorded the agreement in the real 
estate records of the county in which the campground is located. In 
addition, each person holding an interest in a blanket encumbrance 
superior to the interest held by the hypothecation lender has exe- 
cuted, delivered, and recorded an instrument stating that such person 
will give the hypothecation lender notice of, and at least 30 days to 
cure, any default under the blanket encumbrance before the person 
commences any foreclosure action affecting the campground. For the 
purposes of this section: 

a. Hypothecation lender shall mean a financial institution which 
provides a major hypothecation loan to a membership camping 
operator; 

b. Major hypothecation loan shall mean a loan or line of credit 
secured by substantially all of the contracts receivable arising 
from the membership camping operator’s sale of membership 
camping contracts; and 

c. Nondisturbance agreement shall mean an instrument by which a 
hypothecation lender agrees to conditions substantially the same 
as those set forth in subdivision (1) of this subsection. 
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(b) In lieu of compliance with subsection (a) of this section, a surety bond or 
letter of credit satisfying the requirements of this subsection may be delivered 
and accepted by the Secretary of State. The surety bond or letter of credit shall 
be issued to the Secretary of State for the benefit of purchasers and shall be in 
an amount which is not less than one hundred five percent (105%) of the 
remaining principal balance of every indebtedness secured by a blanket 
encumbrance affecting the campground. The bond shall be issued by a surety 
which is authorized to do business in this State and which has sufficient net 
worth to satisfy the indebtedness. The aggregate liability of the surety for all 
damages shall not exceed the amount of the bond. The letter of credit shall be 
irrevocable, shall be drawn upon an insured bank, savings and loan associa- 
tion, or other financial institution, and shall be in a form and content 
acceptable to the Secretary of State. The bond or letter of credit shall provide 
for payment of all amounts secured by the blanket encumbrance, including 
costs, expenses, and legal fees of the lienholder, if for any reason the blanket 
encumbrance is enforced. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 


§ 66-247. Remedies. 


(a) Any purchaser injured by any violation of this Article may bring an 
action for rescission and restitution or for recovery of damages and for 
reasonable attorney’s fees. 

(b) The remedies herein shall be in addition to any other remedies provided 
for by law or in equity, but the damages assessed shall not exceed the largest 
amount of damages available by any single remedy. 

(c) In addition to any other remedies provided for by law or in equity, the 
Secretary of State may bring an action to: 

(1) Revoke the registration of a membership camping operator or a 
salesperson and seek an injunction to enjoin him from engaging in the 
business of offering for sale or selling camping membership contracts 
in this State, or 

(2) Enforce a final court order from any state or federal jurisdiction 
restricting or enjoining the acts or practices of a membership camping 
operator or a salesperson pertaining to the business of offering or 
selling membership camping contracts. 

(d) The violation of any provisions of this Article shall constitute an unfair 
practice under G.S. 75-1.1. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 


8§ 66-248, 66-249: Reserved for future codification purposes. 


ARTICLE 32. 
Peddlers, Itinerant Merchants, and Specialty Markets. 


§ 66-250. Definitions. 


The following definitions apply in this Article: 

(1) Itinerant merchant. — A person, other than a merchant with an 
established retail store in the county, who transports an inventory of 
goods to a building, vacant lot, or other location in a county and who, 
at that location, displays the goods for sale and sells the goods at retail 
or offers the goods for sale at retail. 

(2) Peddler. — A person who travels from place to place with an inventory 
of goods, who sells the goods at retail or offers the goods for sale at 
retail, and who delivers the identical goods. 
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(3) Person. — An individual, a firm, an association, a partnership, a 
limited liability company, a corporation, a unit of government, or 
another group acting as a unit. 

(4) Specialty market. — A location, other than a permanent retail store, 
where space is rented to others for the purpose of selling goods at 
retail or offering goods for sale at retail. 

(5) Specialty market operator. — A person, other than the State or a unit 
of local government, who rents space, at a location other than a 
permanent retail store, to others for the purpose of selling goods at 
retail or offering goods for sale at retail. 

(6) Specialty market vendor. — A person, other than a merchant with an 
established retail store in the county, who transports an inventory of 
goods to a specialty market and, at that location, displays the goods 
for sale and sells the goods at retail or offers the goods for sale at 
retail(1996; 2nd Ex. Sessa ica l4irs. 24) 


§ 66-251. Itinerant merchant and peddler must have per- 
mission of property owner. 


An itinerant merchant or a peddler who travels from place to place by vehicle 
must obtain a written statement signed by the owner or lessee of any property 
upon which the itinerant merchant or peddler offers goods for sale giving the 
owner's or lessee’s permission to offer goods for sale upon the property of the 
owner or lessee. This statement must clearly state the name of the owner or 
lessee, the location of the premises for which the permission is granted, and the 
dates during which the permission is valid. The statement must be conspicu- 
ously and prominently displayed, so as to be visible for inspection by patrons 
of the itinerant merchant or peddler, at the places or locations at which the 
goods are to be sold or offered for sale. (1996, 2nd Ex. Sess., c. 14, s. 24.) 


§ 66-252. Display and possession of certificate of registra- 
tion. 


(a) When Required. — A person who sells tangible personal property at a 
specialty market, other than the person’s own household personal property, is 
considered a retailer under G.S. 105-164.4 and must obtain a certificate of 
registration from the Department of Revenue before the person may engage in 
business. An itinerant merchant must keep the merchant’s certificate of 
registration conspicuously and prominently displayed, so as to be visible for 
inspection by patrons of the itinerant merchant at the places or locations at 
which the goods are to be sold or offered for sale. A peddler must carry the 
peddler’s certificate of registration when the peddler offers goods for sale and 
must produce the certificate upon the request of any customer, State or local 
revenue agent, or law enforcement agent. A specialty market vendor must keep 
the certificate of registration conspicuously and prominently displayed, so as to 
be visible for inspection by patrons of the specialty market vendor at the places 
or locations at which the goods are to be sold or offered for sale. A specialty 
market operator must have its certificate of registration, if any, available for 
inspection during all times that the specialty market is open and must produce 
it upon the request of any customer, State or local revenue agent, or law 
enforcement agent. 

(b) Compliance. — The requirement that a certificate of registration be 
displayed is satisfied if the vendor displays either of the following: 

(1) A copy of the certificate. 
(2) Evidence that the certificate has been applied for and the applicable 
registration fee has been paid within 30 days before the date the 
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certificate was required to be displayed. (1996, 2nd Ex. Sess., c. 14, s. 
24; 1998-121)°s..6:) 


§ 66-253. Display of identification upon request. 


Upon the request of any customer, State or local revenue agent, or law 
enforcement agent, a peddler, an itinerant merchant, a specialty market 
operator, or a specialty market vendor must provide its name and permanent 
address. A peddler, itinerant merchant, specialty market operator, or specialty 
market vendor who is an individual must, upon the request of any customer, 
State or local revenue agent, or law enforcement agent, provide a valid drivers 
license, a special identification card issued under G.S. 20-37.7, a military 
identification, or a passport bearing a physical description of the person named 
reasonably describing the peddler, itinerant merchant, specialty market oper- 
ator, or specialty market vendor. A peddler, itinerant merchant, specialty 
market operator, or specialty market vendor that is a corporation must, upon 
the request of any customer, State or local revenue agent, or law enforcement 
agent, give the name and registered agent of the corporation and the address 
of the registered office of the corporation, as filed with the Secretary of State. 
CrovGeondrtix, oess.,c, 14)°s, 24°) 


§ 66-254. Records of source of new merchandise. 


(a) Record Required. — Each peddler, itinerant merchant, and specialty 
market vendor must keep a written record of the source of new merchandise 
the merchant offers for sale. The record must be a receipt or an invoice from the 
person who sold the merchandise to the merchant. The receipt or invoice must 
specifically identify the product being sold by product name and quantity 
purchased and must contain the complete business name of the seller and a 
description of the type of business. If the seller was an individual, the receipt 
or invoice must contain the seller’s drivers license number, its state of issuance 
and expiration date, and the seller’s date of birth. The merchant must verify 
this information by comparing the seller’s drivers license to the receipt or 
invoice and signing the receipt or invoice. A special identification card issued 
by the Division of Motor Vehicles may be used in place of the seller’s drivers 
license for the purposes of providing and verifying information required under 
this section. If the seller was a corporation, the receipt or invoice must contain 
the corporation’s federal tax identification number, the state of incorporation, 
the name and address of the corporation’s registered agent in this State, if any, 
and the corporation’s principal office address. 

(b) Keeping the Record. — Each peddler, itinerant merchant, and specialty 
market vendor must keep the record required by subsection (a) of this section 
with the new merchandise being offered for sale. Once the new merchandise is 
sold, the merchant must keep the record for a period of three years after the 
date of the sale. 

(c) Displaying Record or Affidavit. — A peddler, an itinerant merchant, or a 
specialty market vendor must produce either of the following upon the request 
of a law enforcement agent: 

(1) The record required by subsection (a) of this section of the source of 
new merchandise the merchant offers for sale. 

(2) An affidavit under oath or affirmation identifying the source of new 
merchandise the merchant offers for sale, including the name and 
address of the seller, the license number of any auctioneer seller, and 
the date and place of purchase of the merchandise. 

A merchant’s failure to produce the requested record or an affidavit within a 
reasonable time of request by a law enforcement agent is prima facie evidence 
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of possession of stolen property. Pending the production of the requested record 
or affidavit, the agent may take the merchandise into custody as evidence at 
the time the request is made. Merchandise impounded under this subsection 
must be disposed of in accordance with G.S. 15-11.1. 

(d) Posted Notice. — A specialty market operator must conspicuously post in 
plain view of all specialty market vendors a sign informing all vendors that 
failure to produce, upon the request of a law enforcement agent, either the 
records or affidavit required under this section is prima facie evidence of 
possession of stolen property. (1996, 2nd Ex. Sess., c. 14, s. 24.) 


§ 66-254.1. (Effective January 15, 2006) Certain sales pro- 
hibited. 


No person who is described by G.S. 66-250(1), (2), (5), or (6) shall sell or offer 
to sell any product that meets any of the following criteria: 
(1) The product contains pseudoephedrine as the sole active ingredient or 
in combination with other active ingredients. 
(2) The product is a drug as defined by G.S. 106-121(6). 
Any person who violates this section shall be guilty of a Class 1 misdemeanor 
for the first offense, a Class Al misdemeanor for a second offense, and a Class 
I felony for a third or subsequent offense. (2005-434, s. 5.) 


Editor’s Note. — Session Laws 2005-434, s. Session Laws 2005-434, s. 9 is a severability 
10, makes this section effective January 15, clause. 
2006, and applicable to offenses committed on 
or after that date. 


§ 66-255. Specialty market registration list. 


A specialty market operator must maintain a daily registration list of all 
specialty market vendors selling or offering goods for sale at the specialty 
market. The registration list must clearly and legibly show each specialty 
market vendor’s name, permanent address, and certificate of registration 
number. The specialty market operator must require each specialty market 
vendor to exhibit a valid certificate of registration for visual inspection by the 
specialty market operator at the time of registration, and must require each 
specialty market vendor to keep the certificate of registration conspicuously 
and prominently displayed, so as to be visible for inspection by patrons of the 
specialty market vendor at the places or locations at which the goods are 
offered for sale. Each daily registration list maintained pursuant to this 
section must be retained by the specialty market operator for no less than two 
years and must at any time be made available upon request to any law 
enforcement officer. (1996, 2nd Ex. Sess., c. 14, s. 24; 1998-121, s. 7.) 


§ 66-256. Exemptions from Article. 


This Article does not apply to the following: 
(1) A peddler or an itinerant merchant who sells only one or more of the 
following types of merchandise: 
. Farm or nursery products produced by the merchant. 
b. Crafts or goods made by the merchant. 
c. The merchant’s own household personal property. 
d. Printed material. 
e 
i 


ja) 


. Wood for fuel. 
Ice, seafood, meat, poultry, livestock, eggs, dairy products, bread, 
cakes, or pies. 


614 


$66-257 ART. 32. PEDDLERS, ITINERANT MERCHANTS $66-258 


(2) A peddler or an itinerant merchant who is an authorized automobile 
dealer licensed pursuant to Chapter 20 of the General Statutes. 

(3) A peddler or an itinerant merchant who is a nonprofit charitable, 
educational, religious, scientific, or civic organization. 

(4) A peddler who maintains a fixed permanent location from which at 
least ninety percent (90%) of the peddler’s sales are made but who 
sells some goods in the county of the fixed location by peddling. 

(5) An itinerant merchant who meets any of the following descriptions: 
a. Locates at a farmer’s market. 

b. Is part of the State Fair or an agriculture fair that is licensed by 
the Commissioner of Agriculture pursuant to G.S. 106-520.3. 

c. Sells goods at an auction conducted by an auctioneer licensed 
pursuant to Chapter 85B of the General Statutes. 

(6) A peddler who complies with the requirements of G.S. 25A-38 through 
G.S. 25A-42, or who complies with the requirements of G.S. 14-401.13. 
(1996, 2nd Ex. Sess., c. 14, 8.24.) 


§ 66-257. Misdemeanor violations. 


(a) Class 1 Misdemeanors. — A person who does any of the following 
commits a Class 1 misdemeanor: 

(1) Fails to keep a record of new merchandise and fails to produce a record 
or an affidavit pursuant to G.S. 66-254. 

(2) Falsifies a record of new merchandise required by G.S. 66-254. 

(b) Class 2 Misdemeanors. — A person who does any of the following 
commits a Class 2 misdemeanor: 

(1) If the person is an itinerant merchant or a specialty market vendor, 
fails to display the certificate of registration as required by G.S. 
66-252. 

(2) If the person is a specialty market operator, fails to maintain the daily 
registration list as required by G.S. 66-255. 

(c) Class 3 Misdemeanors. — A person who does any of the following 
commits a Class 3 misdemeanor: 

(1) If the person is a peddler or an itinerant merchant, fails to obtain the 
permission of the property owner as required by G.S. 66-251. 

(2) If the person is a peddler or a specialty market operator, fails to 
produce the certificate of registration as required by G.S. 66-252. 

(3) Fails to provide name, address, or identification upon request as 
required by G.S. 66-253 or provides false information in response to 
the request. 

(4) Knowingly gives false information when registering pursuant to G.S. 
66-255. 

(d) Defense. — Whenever satisfactory evidence is presented in any court of 
the fact that permission to use property was not displayed as required by G.S. 
66-251 or that a certificate of registration was not displayed or produced as 
required by G.S. 66-252, the person charged may not be found guilty of that 
violation if the person produces in court a valid permission or a valid certificate 
of registration, respectively, that had been issued prior to the time the person 
was charged. (1996, 2nd Ex. Sess., c. 14, s. 24; 1998-121, s. 8.) 


§ 66-258. Local regulation not affected. 


This Article does not affect the authority of a county or city to impose 
additional requirements on peddlers, itinerant merchants, specialty market 
vendors, or specialty market operators by an ordinance adopted under G.S. 
153A-125 or G.S. 160A-178. (1996, 2nd Ex. Sess., c. 14, s. 24.) 
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§ 66-259: Reserved for future codification purposes. 


ARTICLE 33. 


Telephonic Seller Registration and Bond Requirement. 


§ 66-260. Definitions. 


As used in this Article, unless the context requires otherwise: 


(1) 
(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


“Gift or prize” means any premium, bonus, award, or any other thing 
of value. 

“Item” means any good or any service. “Item” includes coupon books, 
vouchers, or certificates that are to be used with businesses other than 
the seller’s business. 

“Owner” means a person who owns or controls ten percent (10%) or 
more of the equity of, or otherwise has a claim to ten percent (10%) or 
more of the net income of, a telephonic seller. 

“Person” includes any individual, firm, association, corporation, part- 
nership, joint venture, or any other business entity. 

“Principal” means an owner, an executive officer of a corporation, a 
general partner of a partnership, a sole proprietor of a sole propri- 
etorship, a trustee of a trust, or any other individual with similar 
supervisory functions with respect to any person. 

“Purchaser” or “prospective purchaser” means a person who is solic- 
ited to become obligated to a telephonic seller or to make any donation 
or gift to any person represented by the telephonic seller. 

“Room operator” means any principal, employee, or agent responsible 
for the operational management and supervision of facilities from 
which telephonic sales calls are made or received. 

“Salesperson” means any individual employed, appointed, or autho- 
rized by a telephonic seller, whether referred to by the telephonic 
seller as an agency, representative, or independent contractor, who 
attempts to solicit or solicits a sale on behalf of the telephonic seller. 
“Secretary” means the Office of the Secretary of State. 


(10) “Telephone solicitation” or “attempted telephone solicitation” means 


any telephonic communication designed to persuade any person to 
purchase goods or services, to enter a contest, or to contribute to a 
charity or a person represented to be a charity, regardless of whether 
the telephone call initiating the solicitation is placed by the () 
telephonic seller or (ii) a person responding to any unsolicited notice 
or notices sent or provided by or on behalf of the seller, which notice 
or notices represent to the recipient that he or she has won a gift or 
prize, that the recipient may obtain or qualify for credit by contacting 
the seller, or that the seller has buyers interested in purchasing the 
recipient’s property. 


(11) “Telephonic seller” or “seller” means a person who, directly or through 


salespersons, causes a telephone solicitation or attempted telephone 

solicitation to occur. “Telephonic seller” and “seller” do not include any 

of the following: 

a. A securities “dealer” within the meaning of G.S. 78A-2(2) or a 
person excluded from the definition of “dealer” by that provision: 
a “salesman” within the meaning of G.S. 78A-2(9); an “investment 
adviser” within the meaning of G.S. 78C-2(1) or a person excluded 
from the definition of “investment adviser” by that provision; or 
an “investment adviser representative” within the meaning of 
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G.S. 78C-2(3); provided that such persons shall be excluded from 
the terms “telephonic seller” and “seller” only with respect to 
activities regulated by Chapters 78A and 78C. 

b. Any person conducting sales or solicitations on behalf of a licensee 
of the Federal Communications Commission or holder of a fran- 
chise or certificate of public convenience and necessity from the 
North Carolina Utilities Commission. 

c. Any insurance agent or broker who is properly licensed by the 
Department of Insurance and whois soliciting within the scope of 
the agent’s or broker’s license or any employee or independent 
contractor of an insurance company licensed by the Department 
of Insurance conducting sales or solicitations on behalf of that 
company. 

d. Any federally chartered bank, savings institution, or credit union 
or any bank, savings institution, or credit union properly licensed 
by the State or subject to federal regulating authorities. 

e. Any organization that is exempt under section 501(c)(3) of the 
Internal Revenue Code of 1986 or any successor section, or that is 
organized exclusively for one or more of the purposes specified in 
section 501(c)(3) of the Internal Revenue Code of 1986 or any 
successor section and that upon dissolution shall distribute its 
assets to an entity that is exempt under section 501(c)(3) of the 
Internal Revenue Code of 1986 or any successor section, the 
United States, or a state; any “charitable solicitor” properly 
licensed under Article 2 of Chapter 131F of the General Statutes, 
or any person exempt from Chapter 131F of the General Statutes 
under G.S. 131F-3. 

f. A person who periodically issues and delivers catalogs to potential 
purchasers and the catalog: 

1. Includes a written description or illustration and the sales 
price of each item offered for sale; 

2. Includes at least 24 full pages of written material or illustra- 
tions; 

3. Is distributed in more than one state; and 

4. Has an annual circulation of not less than 250,000 customers. 

g. A person engaging in a commercial telephone solicitation where 
the solicitation is an isolated transaction and not done in the 
course of a pattern of repeated transactions of a like nature. 

h. A person primarily soliciting the sale of a newspaper of general 
circulation, a publisher of a magazine or other periodical of 
general circulation, or an agent of such a publisher acting 
pursuant to a written agency agreement. 

i. Aperson soliciting the sale of services provided by a cable television 
system operating under the authority of a local franchise. 

j. Any passenger airline licensed by the Federal Aviation Administra- 
tion. 

k. Any person holding a real estate broker’s or sales agent’s license 
under Chapter 93A of the General Statutes and who is soliciting 
within the scope of the broker’s or agent’s license. 

1. Any person soliciting a transaction regulated by the Commodities 
Futures Trading Commission, provided the person is registered 
or temporarily licensed by the Commodities Futures Trading 
Commission under the Commodity Exchange Act, 7 U.S.C. § 1, et 
seq. 

m. hee person soliciting a purchase from a business, provided the 
person soliciting makes reasonable efforts to ensure that the 
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person solicited has actual authority to bind the business to a 

purchase agreement. 

_ A foreign corporation, limited liability company, or limited part- 
nership that has obtained and maintained a certificate of author- 
ity to transact business or conduct affairs in this State pursuant 
to Chapter 55, 55A, or 57C or Article 5 of Chapter 59 of the 
General Statutes and that only transacts business or conducts 
affairs in this State using the name set forth in the certificate of 
authority. 

o. An issuer or a subsidiary of an issuer that has a class of securities 
which is subject to section 12 of the Securities Exchange Act of 
1934 (15 U.S.C. § 781) and which is either registered or exempt 
from registration under paragraph (A), paragraph (B), paragraph 
(C), paragraph (E), paragraph (F), paragraph (G), or paragraph 
(H) of subsection (g)(2) of that section. 

_ A person soliciting the sale of food, seeds, or plants when a sale 
does not involve an amount in excess of one hundred dollars 
($100.00) directed to a single address. 

. A person soliciting: 

1. Without intent to complete or obtain provisional acceptance of 
a sale during the telephone solicitation; 

2. Who does not make the major sales presentation during the 
telephone solicitation but arranges for the major sales pre- 
sentation to be made at a later face-to-face meeting between 
the salesperson and the purchaser; 

3. Who does not cause an individual to go to the prospective 
purchaser to collect payment for the purchase or to deliver 
any item purchased directly following the telephone solicita- 
tion; or 

4. Who offers to send the purchaser descriptive literature and 
does not require payment prior to the purchaser’s review of 
the descriptive literature. 

r. Aperson soliciting the purchase of contracts for the maintenance or 
repair of items previously purchased from the person making the 
solicitation or on whose behalf the solicitation is made. 

s. A book, video, recording, or multimedia club or contractual plan or 
arrangement: 

1. Under which the seller provides the consumer with a form 
with which the consumer can instruct the seller not to ship 
the offered merchandise. 

2. Which is regulated by the Federal Trade Commission trade 
regulation concerning “use of negative option plans by sellers 
in commerce”. 

3. Which provides for the sale of books, recordings, multimedia 
products or goods, or videos which are not covered under 
paragraphs 1. or 2. of this sub-subdivision, including conti- 
nuity plans, subscription arrangements, standing order ar- 
rangements, supplements, and series arrangements under 
which the seller periodically ships merchandise to a con- 
sumer who has consented in advance to receive such mer- 
chandise on a periodic basis. 

t. A person who for at least two years has been operating under the 
same name as that used in connection with its telemarketing 
operations and retail establishment in North Carolina where 
consumer goods are displayed and offered for sale on a continuing 
basis if a majority of the person’s business involves the buyers 


=) 
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obtaining services or products at the person’s retail establish- 
ment. 
u. A person: 
dy an provides telephone solicitation services under contract to 
sellers; 

2. Who has been operating continuously for at least three years 
under the same business name; and 

3. For whom at least seventy-five percent (75%) of the person’s 
contracts are performed on behalf of other persons exempt 
under this section. 

v. A person soliciting political contributions in accordance with Arti- 
cle 22A of Chapter 163 of the General Statutes. 

w. The seller of a “business opportunity” as defined in G.S. 66-94, 
while engaged in activities subject to regulation under Article 19 
of Chapter 66 of the General Statutes, provided that such seller 
has complied with the provisions of G.S. 66-97. 

x. A “loan broker” as defined in G.S. 66-106, while engaged in 
activities subject to regulation under Article 20 of Chapter 66 of 
the General Statutes, provided that such loan broker has com- 
plied with the provisions of G.S. 66-109. 

y. A“membership camping operator” as defined in G.S. 66-232(10) or 
a “salesperson” as defined in G.S. 66-232(16), while engaged in 
activities subject to regulation under Article 31 of Chapter 66 of 
the General Statutes, provided that such persons have complied 
with the provisions of G.S. 66-234 and 66-237, as applicable. 
POST -4G206. 1") 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 


§ 66-261. Registration of telephonic sellers. 


(a) Not less than 10 days before commencing telephone solicitations in this 
State, a telephonic seller shall register with the Secretary by filing the 
information required in G.S. 66-262 and paying a filing fee of one hundred 
dollars ($100.00). A telephonic seller is doing business in this State if it solicits 
or attempts to solicit prospective purchasers from locations in this State or 
sous or attempts to solicit prospective purchasers who are located in this 

tate. 

(b) The information required in G.S. 66-262 shall be submitted on a form 
provided by the Secretary and shall contain the notarized signatures of each 
principal of the telephonic seller. 

(c) Registration of a telephonic seller shall be valid for one year from the 
effective date thereof and may be annually renewed by making the filing 
required in G.S. 66-262 and paying the filing fee of one hundred dollars 
($100.00). Registration shall not be deemed effective unless all required 
information is provided and any deficiencies or errors noted by the Secretary 
have been corrected to the satisfaction of the Secretary. 

(d) Whenever, prior to expiration of a seller’s annual registration, there is a 
change in the information required by G.S. 66-262, the seller shall, within 10 
days after the change, file an addendum with the Secretary updating the 
information. (1997-482, s. 1.) 


§ 66-262. Filing information. 


(a) Each filing submitted to the Secretary shall contain all of the following 
information: 
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(1) The name or names, including any assumed names, under which the 
telephonic seller is doing or intends to do business in this State. 

(2) The telephonic seller’s business form and place of organization and, if 
the seller is a corporation, copies of its articles of incorporation and 
bylaws and amendments thereto, or if a partnership, a copy of the 
partnership agreement. 

(3) Complete street address of the telephonic seller’s principal place of 
business. 

(4) The complete street address of each location from which telephone 
solicitations are placed by the telephonic seller. 

(5) A listing of all telephone numbers to be used by the telephonic seller, 
including area codes, and the complete street address of the business 
premises served by each number. 

(6) The name and title of each principal. 

(7) The complete street address of the residence, the date of birth, and the 
social security number of each principal. 

(8) The true name, street address, date of birth, and the social security 
number of each room operator, together with the room operator’s full 
employment history during the preceding two years. 

(9) The name and address of all banks or savings institutions where the 
telephonic seller maintains deposit accounts. 

(10) The name and address of each long-distance telephone carrier used 
by the telephonic seller. 

(11) Asummary of each civil or criminal proceeding brought against the 
telephonic seller, any of its principals, or any of its room operators 
during the preceding five years by federal, State, or local officials 
relating to telephonic sales practices of each. The summary shall 
include the date each action was commenced, the criminal or civil 
charges alleged, the case caption, the court file number, the court 
venue, and the disposition of the action. For purposes of this section, 
a “civil proceeding includes” means assurances of voluntary compli- 
ance, assurances of discontinuance, consent judgments, and similar 
agreements executed with federal, State, or local officials. 

(b) For purposes of this section, “street address” does not include a private 
mail service address. (1997-482, s. 1.) 


§ 66-263. Bond requirement; prizes and gifts. 


(a) At least 10 days before the commencement of any promotion offering any 
gift or prize with an actual or represented market value of five hundred dollars 
($500.00) or more, the telephonic seller shall notify the Secretary in writing of 
the details of the promotion, fully describing the nature and number of all gifts 
or prizes and their current market value, the seller’s rules and regulations 
governing the promotion, and the date the gifts or prizes are to be awarded. All 
gifts or prizes offered shall be awarded. Concurrent with notifying the 
Secretary under this subsection, the telephonic seller shall post a bond with 
the Secretary for the market value or the represented value, whichever is 
greater, of all gifts or prizes represented as available under the promotion. The 
bond must be issued by a surety company authorized to do business in this 
State. The bond shall be in favor of the State of North Carolina for the benefit 
of any person entitled to receive a gift or prize under the promotion who did not 
receive it within 30 days of the specified date of award. The amount recover- 
able by any person under the bond shall not exceed the market value, the 
represented value of the gift or prize, or the amount of any consideration or 
contribution paid by that person in response to the telephone solicitation, 
whichever is greatest. 
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(b) Within 45 days after the specified date of the award of the gift or prize, 
the seller shall provide, in writing, to the Secretary, proof that the gifts or 
prizes were awarded. The writing shall include the name, address, and 
telephone number of all persons receiving awards or prizes. The bond shall be 
maintained until the Secretary receives reliable proof that the gifts or prizes 
have been delivered to the intended recipients. 

(c) The Attorney General, on behalf of any injured purchaser, or any 
purchaser who is injured by the bankruptcy of the telephonic seller or its 
breach of any agreement entered into in its capacity as a telephonic seller, may 
initiate a civil action to recover against the bond. (1997-482, s. 1.) 


§ 66-264. Calls made to minors. 


A telephonic seller must inquire as to whether the prospective purchaser it 
is contacting is under 18 years of age. If the prospective purchaser purports to 
be under 18 years of age, the telephonic seller must discontinue the call 
immediately. (1997-482, s. 1.) 


§ 66-265. Offers of gifts or prizes. 


(a) It shall be unlawful for any telephonic seller to make a telephone 
solicitation or attempted telephone solicitation involving any gift or prize when 
the solicitation or attempted solicitation: 

(1) Requests or directs the consumer to further the transaction by calling 
a 900 number or a pay-per-call number. 

(2) Requests or directs the consumer to send any payment or make a 
donation in order to collect the gift or prize. 

(3) Does not comply fully with G.S. 75-30, 75-32, 75-33, or 75-34. 

(b) Notwithstanding subsection (a) of this section, a telephonic seller may 
offer a gift or prize in connection with the bona fide sale of a product or service. 
(1997-482, s. 1.) 


Editor’s Note. — G.S. 75-30, referred to in and applicable to telephone solicitations made 
subdivision (a)(3), was repealed by Session on or after that date. 
Laws 2003-411, s. 1, effective October 1, 2003, 


§ 66-266. Penalties. 


(a) Any violation of this Article shall constitute an unfair and deceptive 
trade practice in violation of G.S. 75-1.1. 

(b) In an action by the Attorney General against a telephonic seller for 
violation of this Article, or for any other act or practice by a telephonic seller 
constituting a violation of G.S. 75-1.1, the court may impose civil penalties of 
up to twenty-five thousand dollars ($25,000) for each violation involving North 
Carolina purchasers or prospective purchasers who are 65 years of age or older. 

(c) The remedies and penalties available under this section shall be supple- 
mental to others available under the law, both civil and criminal. 

(d) Compliance with this Article does not satisfy or substitute for any other 
requirements for license, registration, or conduct imposed by law. 

(e) In any civil proceeding alleging a violation of this Article, the burden of 
proving an exemption or an exception from a definition is upon the person 
claiming it, and in any criminal proceeding alleging a violation of this Article, 
the burden of producing evidence to support a defense based upon an 
exemption or an exception from a definition is upon the person claiming it. 
(1997-482, s. 1.) 
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S$ 66-267 through 66-269: Reserved for future codification purposes. 


ARTICLE 34. 
Certificates of Authentication. 


§ 66-270. Authority of Secretary of State to authenticate 
documents. 


The Secretary, or the Secretary’s designee, may sign and issue a certificate of 
authentication for a document that has been executed or issued in this State so 
that it can be recognized in a foreign jurisdiction. The certificate may be issued 
under the seal of the Department of the Secretary of State or under the Great 
Seal of the State of North Carolina. The Secretary may adopt rules to 
implement this Article in accordance with Chapter 150B of the General 
Statutes. (1998-228, s. 14.) 


§ 66-271. Definitions. 


The following definitions apply in this Article: 

(1) Authentication. — Certification of the genuineness of an official’s 
signature, seal, or position within the State of North Carolina so the 
document can be recognized in a foreign jurisdiction. 

Department. — The Department of the Secretary of State. 

Foreign jurisdiction. — A jurisdiction outside the State of North 
Carolina. 

Foreign official. — An individual authorized by a foreign jurisdiction to 
attest to the genuineness of a document or to the position of an 
individual within that foreign jurisdiction. 

Notary public. — Defined in G.S. 10B-3. 

Official. — An individual who is a notary public, an individual who is 
elected or appointed to hold an office in State government, or an 
individual who is elected or appointed to hold an office in a local 
governmental unit of this State. 

Secretary. — The Secretary of State. 

Specimen. — A record of a person’s signature, seal, or position as an 
official within the State maintained in the Department. (1998-228, s. 
14; 2005-39158. 5.) 


(2) 
(3) 


(4) 


(5) 
(6) 


(7) 
(8) 


Editor’s Note. — Session Laws 2005-391, s. 
12, provides: “This act shall not affect any civil 
or criminal litigation pending on the effective 
date of this act. Any act committed prior to the 
effective date of this act which violated any 
provision of the statutes repealed or amended 
by this act shall be subject to enforcement, 
prosecution, conviction, and punishment as if 
this act had not been enacted. Any claim aris- 
ing under any provisions of the statutes re- 


pealed or amended by this act prior to the 
effective date of this act shall remain valid as if 
this act had not been enacted.” 

Effect of Amendments. — Session Laws 
2005-391, s. 5, effective December 1, 2005, and 
applicable to notarial acts and applications for 
notary commissions and recommissions made 
on or after that date, substituted “G.S. 10B-3” 
for “G.S. 10A-3” in subdivision (5). 


§ 66-272. Certificate of authentication. 


To authenticate a document, the Secretary must compare the official’s seal 
and signature on the document with a specimen of the official’s seal and 
signature on file in the Department. If no specimen is on file in the Depart- 
ment, the Secretary must require that the document be authenticated by an 
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official for whom the Department does have a specimen. The Secretary must 
also verify the official’s authority to perform a particular act when the law of a 
foreign jurisdiction requires it to be verified before it will recognize the 
authenticity of the document. When the Secretary is able to authenticate the 
official’s seal, signature, position, and authority, the Secretary shall sign and 
issue a certificate of authentication. The certificate of authentication shall be 
appended to the document on a separate sheet. (1998-228, s. 14; 2005-391, s. 6.) 


Editor’s Note. — Session Laws 2005-391, s. 
12, provides: “This act shall not affect any civil 
or criminal litigation pending on the effective 
date of this act. Any act committed prior to the 
effective date of this act which violated any 
provision of the statutes repealed or amended 
by this act shall be subject to enforcement, 
prosecution, conviction, and punishment as if 
this act had not been enacted. Any claim aris- 
ing under any provisions of the statutes re- 
pealed or amended by this act prior to the 


effective date of this act shall remain valid as if 
this act had not been enacted.” 

Effect of Amendments. — Session Laws 
2005-391, s. 6, effective December 1, 2005, and 
applicable to notarial acts and applications for 
notary commissions and recommissions made 
on or after that date, substituted “shall be 
appended” for “may be placed on the document 
itself, if space is available, or by appending it” 
in the last sentence. 


§ 66-273. Prerequisites for authentication. 


All of the following conditions must be met before a document can be 


authenticated: 
(1) 
(2) 
(3) 


All seals and signatures must be originals. 
All dates must follow in chronological order on all certifications. 
All acknowledgments to be authenticated by the Secretary shall be in 


English and must comply with Chapter 10B of the General Statutes. 


(4) 
(5) 


and accurate copy. 


Whenever a copy is used, it must include a statement that it is a true 


Whenever a document is to be authenticated by the United States 


Department of State, it must comply with all applicable statutes, 
rules, and regulations of that office. (1998-228, s. 14; 2000-140, s. 57; 


2005-391, s. 7.) 


Editor’s Note. — Session Laws 2005-391, s. 
12, provides: “This act shall not affect any civil 
or criminal litigation pending on the effective 
date of this act. Any act committed prior to the 
effective date of this act which violated any 
provision of the statutes repealed or amended 
by this act shall be subject to enforcement, 
prosecution, conviction, and punishment as if 
this act had not been enacted. Any claim aris- 
ing under any provisions of the statutes re- 
pealed or amended by this act prior to the 


effective date of this act shall remain valid as if 
this act had not been enacted.” 

Effect of Amendments. — Session Laws 
2005-391, s. 7, effective December 1, 2005, and 
applicable to notarial acts and applications for 
notary commissions and recommissions made 
on or after that date, substituted “English and 
must comply with Chapter 10B of the General 
Statutes” for “English or accompanied by a 
certified or notarized English translation” in 
subdivision (3). 


§ 66-274. Limitations on authentication. 


(a) The Secretary shall not issue a certificate of authentication for a 
document if the Secretary has cause to believe that the certificate is desired for 
an unlawful or improper purpose. The Secretary may examine not only the 
document for which a certificate is requested, but also any documents to which 
the previous seals or other certifications may have been affixed by other 
authorities. The Secretary may request any additional information that may 
be necessary to establish that the requested certificate will serve the interests 
of justice and is not contrary to public policy, including a certified or notarized 
English translation of document text in a foreign language. 
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(b) The Secretary shall not issue a certificate of authentication for any one 
or more of the following: 

(1) A seal or signature that cannot be authenticated by either the 
Secretary or another official. 

(2) A seal or signature of a foreign official. 

(3) A facsimile, photostat, photographic, or other reproduction of a signa- 
ture or seal. 

(c) The Secretary may not include within the certificate of authentication 
any statement that is not within the Secretary's power or knowledge to 
authenticate. The Secretary may not certify that a document has been 
executed or certified in accordance with the law of any particular jurisdiction 
or that a document is a valid document in a particular jurisdiction. (1998-228, 
sg. 14.) 


§ 66-275. Other methods of authentication not precluded. 


Nothing in this Article shall preclude or invalidate any other method that is 
provided by statute or common law for certifying or exemplifying the authen- 
ticity of a document or preclude the recognition in a foreign jurisdiction of a 
document whose authenticity is so certified or exemplified. (1998-228, s. 14.) 


$$ 66-276 through 66-279: Reserved for future codification purposes. 


ARTICLE 35. 


Agreements Between North Carolina and Foreign Governments. 


§ 66-280. Agreements between North Carolina and foreign 
governments to be filed. 


(a) A copy of all executed memoranda of understanding and agreements of 
a noncommercial nature otherwise subject to disclosure under the public 
record laws of this State, entered into by the State of North Carolina, or any 
agency of the State, and a foreign government shall be filed by the State agency 
with the Secretary of State. 

(b) Notwithstanding subsection (a) of this section, the validity or enforce- 
ability of any memoranda or agreement subject to this section shall not be 
affected by the failure to comply with subsection (a) of this section. Documents 
required to be filed with the Secretary of State under this section shall be 
indexed and made available to the public in accordance with Chapter 132 of 
the General Statutes. 

(c) For purposes of this section, “foreign government” means a foreign 
country’s government that is recognized and accredited by the United States 
Department of State, and includes governmental subdivisions of that country. 
For purposes of this section, “agency of the State” does not include public 
educational institutions with respect to their educational, research, or exten- 
sion activities. (1999-260, s. 1.) 


Editor’s Note. — Session Laws 1999-260, s. recodified as 66-280 at the direction of the 
1, enacted this section as G.S. 66-275, it was __ Revisor of Statutes. 
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ARTICLE 36. 


Truthful Advertisements of Costs of Servicing or Repairing 
Private Passenger Vehicles. 


§ 66-285. Advertisements of servicing or repairing private 
passenger vehicles. 


(a) Any business that services or repairs private passenger vehicles and 
advertises the cost of a specified service or repair of private passenger vehicles 
shall disclose in the advertisement all additional charges routinely charged for 
that service or repair, including shop supplies or charges, except any fees and 
taxes that are required by law, that a consumer will be charged. 

(b) If a business that services or repairs private passenger vehicles fails to 
comply with the requirements of this section, then, upon written notice to that 
business, the consumer is required to pay only those charges disclosed in the 
advertisement, plus any fees and taxes that are required by law. 

Pe ie A violation of this section shall constitute an unfair trade practice under 

wo. 75-1.1. 

(d) For purposes of this section, “private passenger vehicle” has the same 
meaning as in G.S. 20-4.01. (1999-4387, s. 2.) 


Editor’s Note. — Session Laws 1999-437, s. it has been recodified as Article 36, G.S. 66-285 
2 enacted this section as Article 35, G.S. 66-280, at the direction of the Revisor of Statutes. 


8§ 66-286 through 66-289: Reserved for future codification purposes. 


ARTICLE 37. 


Tobacco Reserve Fund and Escrow Compliance. 
Part 1. Tobacco Reserve Fund. 


§ 66-290. Definitions. 


As used in this Article: 

(1) “Adjusted for inflation” means increased in accordance with the 
formula for inflation adjustment set forth in Exhibit C to the Master 
Settlement Agreement. 

(2) “Affiliate” means a person who directly or indirectly owns or controls, 
is owned or controlled by, or is under common ownership or control 
with, another person. Solely for purposes of this definition, the terms 
“owns,” “is owned,” and “ownership” mean ownership of an equity 
interest, or the equivalent thereof, of ten percent (10%) or more, and 
the term “person” means an individual, partnership, committee, 
association, corporation, or any other organization or group of per- 
sons. 

(3) “Allocable share” means Allocable Share as that term is defined in the 
Master Settlement Agreement. 

(4) “Cigarette” means any product that contains nicotine, is intended to be 
burned or heated under ordinary conditions of use, and consists of or 
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contains (i) any roll of tobacco wrapped in paper or in any substance 
not containing tobacco; or (ii) tobacco, in any form, that is functional 
in the product, which, because of its appearance, the type of tobacco 
used in the filler, or its packaging and labeling, is likely to be offered 
to, or purchased by, consumers as a cigarette; or (iii) any roll of tobacco 
wrapped in any substance containing tobacco which, because of its 
appearance, the type of tobacco used in the filler, or its packaging and 
labeling, is likely to be offered to, or purchased by, consumers as a 
cigarette described in clause (i) of this definition. The term “cigarette” 
includes “roll-your-own” (i.e., any tobacco which, because of its appear- 
ance, type, packaging, or labeling is suitable for use and likely to be 
offered to, or purchased by, consumers as tobacco for making ciga- 
rettes). For purposes of this definition of “cigarette,” 0.09 ounces of 

“roll-your-own” tobacco shall constitute one individual “cigarette.” 

(5) “Master Settlement Agreement” means the settlement agreement (and 
related documents) entered into on November 23, 1998, by the State 
and leading United States tobacco product manufacturers. 

(6) “Qualified escrow fund” means an escrow arrangement with a feder- 
ally or State chartered financial institution having no affiliation with 
any tobacco product manufacturer and having assets of at least one 
billion dollars ($1,000,000,000) where such arrangement requires 
that such financial institution hold the escrowed funds’ principal for 
the benefit of releasing parties and prohibits the tobacco product 
manufacturer placing the funds into escrow from using, accessing, or 
directing the use of the funds’ principal except as consistent with G.S. 
66-291(b). 

(7) “Released claims” means Released Claims as that term is defined in 
the Master Settlement Agreement. 

(8) “Releasing parties” means Releasing Parties as that term is defined in 
the Master Settlement Agreement. 

(9) “Tobacco Product Manufacturer” means an entity that after the 
effective date of this Article directly (and not exclusively through any 
affiliate): 

a. Manufactures cigarettes anywhere that such manufacturer in- 
tends to be sold in the United States, including cigarettes 
intended to be sold in the United States through an importer 
(except where such importer is an original participating manu- 
facturer, as that term is defined in the Master Settlement 
Agreement, that will be responsible for the payments under the 
Master Settlement Agreement with respect to such cigarettes as 
a result of the provisions of subsection I](mm) of the Master 
Settlement Agreement and that pays the taxes specified in 
subsection II(z) of the Master Settlement Agreement, and pro- 
vided that the manufacturer of such cigarettes does not market or 
advertise such cigarettes in the United States); 

b. Is the first purchaser anywhere for resale in the United States of 
cigarettes manufactured anywhere that the manufacturer does 
not intend to be sold in the United States; or 

c. Becomes a successor of an entity described in sub-subdivision a. or 
b. of this subdivision. 

The term “Tobacco Product Manufacturer” shall not include an 

affiliate of a tobacco product manufacturer unless such affiliate itself 

falls within any of sub-subdivisions a. through c. of this subdivision. 

(10) “Units sold” means the number of individual cigarettes sold in the 
State by the applicable tobacco product manufacturer (whether di- 
rectly or through a distributor, retailer, or similar intermediary or 
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intermediaries) during the year in question, as measured by excise 
taxes collected by the State on packs (or “roll-your-own” tobacco 
containers). The Secretary of Revenue shall promulgate such rules as 
are necessary to ascertain the amount of State excise tax paid on the 
cigarettes of such tobacco product manufacturer for each year. In lieu 
of adopting rules, the Secretary of Revenue may issue bulletins or 
directives requiring taxpayers to submit to the Department of Reve- 
nue the information necessary to make the required determination 
under this subdivision. (1999-311, s. 1; 2002-145, s. 2.) 


Editor’s Note. — Session Laws 2002-145, s. ber 4, 2002, redesignated G.S. 66-290 and G.S. 
1, effective October 4, 2002, added “and Escrow 66-291 as Part 1 of Article 37 of Chapter 66, 
Compliance” to the Article 37 heading. designated “Tobacco Reserve Fund.” 

Session Laws 2002-145, s. 2, effective Octo- 


§ 66-291. Requirements. 


(a) Any tobacco product manufacturer selling cigarettes to consumers 
within the State (whether directly or through a distributor, retailer, or similar 
intermediary or intermediaries) after the effective date of this Article shall do 
one of the following: 

(1) Become a participating manufacturer (as that term is defined in 
section IIQj) of the Master Settlement Agreement) and generally 
perform its financial obligations under the Master Settlement Agree- 
ment; or 

(2) Place into a qualified escrow fund by April 15 of the year following the 
year in question the following amounts (as such amounts are adjusted 
for inflation): 

a. 1999: $.0094241 per unit sold after the effective date of this Article. 
b. 2000: $.0104712 per unit sold. 

c. For each of 2001 and 2002: $.0136125 per unit sold. 

d. For each of 2003 through 2006: $.0167539 per unit sold. 

e. For each of 2007 and each year thereafter: $.0188482 per unit sold. 

(b) A tobacco product manufacturer that places funds into escrow pursuant 
to subdivision (2) of subsection (a) of this section shall receive the interest or 
other appreciation on such funds as earned. Such funds themselves shall be 
released from escrow only under the following circumstances: 

(1) To pay a judgment or settlement on any released claim brought 
against such tobacco product manufacturer by the State or any 
releasing party located or residing in the State. Funds shall be 
released from escrow under this subdivision (i) in the order in which 
they were placed into escrow and (ii) only to the extent and at the time 
necessary to make payments required under such judgment or settle- 
ment; 

(2) To the extent that a tobacco product manufacturer establishes that the 
amount it was required to place into escrow on account of units sold in 
the State in a particular year was greater than the Master Settlement 
Agreement payments, as determined pursuant to Section IX) of that 
agreement, including after final determination of all adjustments, 
that the manufacturer would have been required to make on account 
of the units sold had it been a participating manufacturer, the excess 
shall be released from escrow and revert back to such tobacco product 
manufacturer; or 

(3) To the extent not released from escrow under subdivisions (1) or (2) of 
this subsection, funds shall be released from escrow and revert back to 
such tobacco product manufacturer 25 years after the date on which 
they were placed into escrow. 
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(c) Each tobacco product manufacturer that elects to place funds into escrow 
pursuant to this section shall annually certify to the Attorney General that it 
is in compliance with this section. The Attorney General may bring a civil 
action on behalf of the State against any tobacco product manufacturer that 
fails to place into escrow the funds required under this section. Any tobacco 
product manufacturer that fails in any year to place into escrow the funds 
required under this section shall: 

(1) Be required within 15 days to place such funds into escrow as shall 
bring it into compliance with this section. The court, upon a finding of 
a violation either of subdivision (2) of subsection (a) of this section, of 
subsection (b) of this section, or of this section, may impose a civil 
penalty (the clear proceeds of which shall be paid to the Civil Penalty 
and Forfeiture Fund in accordance with G.S. 115C-457.2) in an 
amount not to exceed five percent (5%) of the amount improperly 
withheld from escrow per day of the violation and in a total amount 
not to exceed one hundred percent (100%) of the original amount 
improperly withheld from escrow; 

(2) In the case of a knowing violation, be required within 15 days to place 
such funds into escrow as shall bring it into compliance with this 
section. The court, upon a finding of a knowing violation either of 
subdivision (2) of subsection (a) of this section, of subsection (b) of this 
section, or of this section, may impose a civil penalty (the clear 
proceeds of which shall be paid to the Civil Penalty and Forfeiture 
Fund in accordance with G.S. 115C-457.2) in an amount not to exceed 
fifteen percent (15%) of the amount improperly withheld from escrow 
per day of the violation and in a total amount not to exceed three 
hundred percent (300%) of the original amount improperly withheld 
from escrow; and 

(3) In the case of a second knowing violation, be prohibited from selling 
cigarettes to consumers within the State (whether directly or through 
a distributor, retailer, or similar intermediary) for a period not to 
exceed two years. 

Each failure to make an annual deposit required under this section shall 
constitute a separate violation. (1999-311, s. 1; 2000-140, s. 58; 2002-145, s. 2; 
2005-276, s. 6.12(a); 2005-435, s. 59.1(a).) 


Editor’s Note. — Session Laws 2005-276, s. 
6.12(b), as amended by Session Laws 2005-345, 
s. 2(a) and Session Laws 2005-435, s. 59.1(a), 
provides: “If this section, or any portion of the 
amendment made to G.S. 66-291(b)(2) by this 
section, is held by a court of competent jurisdic- 
tion to be unconstitutional, then G.S. 66- 
291(b)(2) shall be deemed to be repealed in its 
entirety. If G.S. 66-291(b) shall thereafter be 
held by a court of competent jurisdiction to be 
unconstitutional, then this section shall be re- 
pealed, and G.S. 66-291(b)(2) shall be restored 
as if no amendments had been made by this 
section. Neither any judicial holding of uncon- 
stitutionality nor the repeal of G.S. 66-291(b)(2) 
shall affect, impair, or invalidate any other 
portion of Part 1 of Article 37 of Chapter 66 of 
the General Statutes or the application of Part 
1 of Article 37 of Chapter 66 of the General 
Statutes to any other person or circumstance, 


and the remaining portions of Part 1 of Article 
37 of Chapter 66 of the General Statutes shall 
at all times continue in full force and effect.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 6.12(a), effective January 1, 2006, 
rewrote subdivision (b)(2). 
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§ 66-292. Definitions. 


The following definitions apply in this Part: 

(1) Brand family. — All styles of cigarettes sold under the same trade- 
mark and differentiated from one another by means of additional 
modifiers including, but not limited to, “menthol”, “lights”, “kings”, 
and “100s”. 

(2) Escrow agreement. — An agreement by which a qualified escrow fund 

- is created and maintained. 

(3) Nonparticipating manufacturer. — A tobacco product manufacturer 
that is not a participating manufacturer. 

(4) Participating manufacturer. — Defined in subsection II(jj) of the 
Master Settlement Agreement. (2002-145, s. 3.) 


Editor’s Note. — Session Laws 2002-145, s. October 4, 2002, except for G.S. 66-293, which 
6, made this Part, as enacted by s. 3, effective was made effective January 1, 2003. 


§ 66-293. Sale of certain cigarettes prohibited. 


(a) Civil Penalty. — It is unlawful for a person required to pay taxes 
pursuant to Part 2 or 3 of Article 2A of Chapter 105 of the General Statutes to 
sell or deliver cigarettes belonging to a brand family of a nonparticipating 
manufacturer if the sale of the cigarettes is subject to such taxes unless the 
cigarettes are included on the compliant nonparticipating manufacturer’s list 
prepared and made public by the Office of the Attorney General under G.S. 
66-294.1 as of the date the person sells or delivers the cigarettes. It is not a 
violation of this subsection if the brand family was on the compliant nonpar- 
ticipating manufacturer’s list when the person purchased the cigarettes and 
the person sold or delivered the cigarettes within 60 days of the purchase. The 
Attorney General may impose a civil penalty on a person that it finds violates 
this subsection. The amount of the penalty may not exceed the greater of five 
hundred percent (500%) of the retail value of the cigarettes sold or five 
thousand dollars ($5,000). 

(b) Contraband. — Cigarettes described in subsection (a) of this section are 
contraband and may be seized by a law enforcement officer. The procedure for 
seizure and disposition of this contraband is the same as the procedure under 
G.S. 105-113.31 and G.S. 105-113.32 for non-tax-paid cigarettes. (2002-145, s. 
3.) 


§ 66-294. Duties of manufacturers. 


(a) Participating Manufacturers. — Unless the Office of the Attorney 
General provides a waiver, a participating manufacturer must submit to the 
Office of the Attorney General a list of all of the manufacturer’s brand families 
by April 30th of each year. The participating manufacturer must notify the 
Office of the Attorney General of any changes to the list of brand families it 
offers for sale 30 days prior to the change. 

(b) Nonparticipating Manufacturers. — A nonparticipating manufacturer 
must: 

(1) Appoint and continuously maintain a process service agent within the 
State of North Carolina to accept service of any notification or 
enforcement of an action under this Article. The manufacturer shall 
file a certified copy of each instrument appointing a process service 
agent with the Secretary of State and the Office of the Attorney 
General. 
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(2) Submit an annual application to the Office of the Attorney General for 
inclusion of the nonparticipating manufacturer’s products on the 
compliant nonparticipating manufacturer’s list, in accordance with 
subsection (c) of this section. 

(3) Notify the Office of the Attorney General of any changes to the list of 
brand families it offers for sale 30 days prior to the change. 

(4) Have made the escrow payments required under G.S. 66-291(a)(2) for 
all cigarettes belonging to the brand families included in the list 
submitted in the application for inclusion and any brand families 
added to the list since it was submitted to the Office of the Attorney 
General. 

(5) Submit an escrow agreement to the Office of the Attorney General. 

(6) Not deliver cigarettes unless the cigarettes are included on the 
compliant nonparticipating manufacturer’s list in effect on the date of 
delivery. 

(c) Nonparticipating Manufacturer’s Application. — A nonparticipating 
manufacturer must submit an application to the Office of the Attorney General 
by April 30th of each year for inclusion on the compliant nonparticipating 
manufacturers’ list. The Attorney General may provide a waiver of the 
deadline for good cause. The application must include a certification that the 
nonparticipating manufacturer has fulfilled the duties listed in subsection (b) 
of this section and a list of the brand families of the manufacturer offered for 
sale in the State during either the current calendar year or the previous 
calendar year. The certification must be in the form required by the Office of 
the Attorney General. (2002-145, s. 3.) 


Editor’s Note. — Session Laws 2002-145,s. be submitted to the Office of the Attorney 
5, provides: “Notwithstanding G.S. 66-294, as General must be submitted by November 1, 
enacted by this act, the initial lists required to 2002.” 


§ 66-294.1. Duties of Attorney General. 


(a) Annual Lists. — The Office of the Attorney General shall prepare the 
following lists annually and shall make those lists available for public 
inspection: 

(1) Participating manufacturers. — A list of the participating manufac- 
turers and all brand families of each participating manufacturer that 
the manufacturer has identified to the Attorney General, in accor- 
dance with G.S. 66-294. 

(2) Compliant nonparticipating manufacturers. — A list of the nonpartic- 
ipating manufacturers whose applications for inclusion have been 
found to be complete and accurate and whose escrow agreements have 
been approved by the Office of the Attorney General. The list must 
include those brand families that the manufacturer has identified to 
the Attorney General, in accordance with G.S. 66-294. 

(b) Supplemental Lists. — The Office of the Attorney General must supple- 
ment the annual lists as necessary to reflect additions to or deletions of 
manufacturers and brand families. The Attorney General shall delete a 
nonparticipating manufacturer and its brand families from the list if it 
determines that the manufacturer fails to comply with the duties listed in G.S. 
66-294. The Attorney General must add a nonparticipating manufacturer and 
its brand families to the list if it determines all of the following: 

(1) The nonparticipating manufacturer has submitted an application 
under G.S. 66-294, and it is found to be complete and accurate. 

(2) The Office of the Attorney General has approved the manufacturer’s 
escrow agreement. 
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(3) The manufacturer has made any past due payments owed to its escrow 
account for any of its listed brand families. 

(4) The manufacturer has resolved any outstanding penalty demands or 
adjudicated penalties for its listed brand families. (2002-145, s. 3.) 


Editor’s Note. — The number of G.S. 66- 
294.1 was assigned by the Revisor of Statutes, 
the number in Session Laws 2002-145 having 
been G.S. 66-295. 

Session Laws 2002-145, s. 5, provides: “Not- 


withstanding G.S. 66-294, as enacted by this 
act, the initial lists required to be submitted to 
the Office of the Attorney General must be 
submitted by November 1, 2002.” 


ARTICLE 38. 


Year 2000 Liability and Damages 
(Expired December 31, 2004). 


§§ 66-295 through 66-299: Expired pursuant to Session Laws 1995- 
295, s. 4, effective December 31, 2004. 


Cross References. — As to affirmative de- 
fense based on year 2000 problems, see G.S. 
1-539.25 et seq. 

Editor’s Note. — Session Laws 1999-295, s. 
1 enacted this Article as Article 35, G.S. 66-280 
to 66-283, these sections were recodified as 
Article 38, G.S. 66-295 to 66-297 at the direc- 
tion of the Revisor of Statutes. 

Session Laws 1999-295, s. 3 provided that if 
Senate Bill 192, 1999 Regular Session, became 
law, then Article 35 of Chapter 66 of the Gen- 


eral Statutes, as enacted by this act, would be 
recodified as Article 36 of Chapter 66 of the 
General Statutes. Senate Bill 192 was enacted 
as Session Laws 1999-260; however, this Article 
was enacted as Article 38 at the direction of the 
Revisor of Statutes. 

Session Laws 1999-295, s. 4, made this Arti- 
cle effective July 14, 1999, and applicable to 
claims arising on or after that date. This Article 
expired December 31, 2004. 


ARTICLE 39. 


Self-Service Storage Rental Contracts. 


§ 66-305. Contract requirements. 


A rental contract for the storage of personal property in a self-service storage 
business shall state, in bold type of a minimum size of 14 points and 
conspicuously placed, the terms regarding the imposition of late fees, the terms 
regarding any consequences of a late payment, and the terms, if any, that 
pertain to the payment of court costs, attorneys’ fees, and any other costs 
associated with the payment of late fees or with judgment against the 
consumer for late rental payments or late fees. (1999-416, s. 1.) 


as Article 39, G.S. 66-305 to 66-307, at the 
direction of the Revisor of Statutes. 


Editor’s Note. — Session Laws 1999-416, s. 
1, enacted this Article as Article 35, G.S. 66-280 
to 66-282, these sections have been recodified 


§ 66-306. Late fees. 


(a) In all rental contracts in which a definite time for the payment of the 
rent is fixed, the late fee for each rental unit shall not exceed fifteen percent 
(15%) of the rental payment and shall not be imposed by the self-service 
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storage business until the rental payment for that rental unit is five days or 


more late. 


(b) A late fee under this section may be imposed only one time for each late 
rental payment. A late fee for a specific late rental payment shall not be 
deducted from a subsequent rental payment so as to cause the subsequent 
rental payment to be in default. (1999-416, s. 1.) 


Editor’s Note. — Session Laws 1999-416, s. 
1, enacted this section as G.S. 66-281, it has 


§ 66-307. Violations. 


been recodified as G.S. 66-306, at the direction 
of the Revisor of Statutes. 


(a) Late fees and attorney fees are not recoverable if a self-service storage 
business violates the provisions of G.S. 66-306. 
(b) Any waiver of any of the provisions of this Article shall be deemed void 


and unenforceable. 


(c) The remedies provided in this section are in addition to any other 
remedies provided for by law or in equity. (1999-416, s. 1.) 


Editor’s Note. — Session Laws 1999-416, s. 
1, enacted this section as G.S. 66-282, it has 


been recodified as G.S. 66-307, at the direction 
of the Revisor of Statutes. 


§§ 66-308 through 66-310: Reserved for future codification purposes. 


ARTICLE 40. 


Uniform Electronic Transactions Act. 


Official Comments in Article — Copyright 
© 1999, 2000 by the National Conference of 


§ 66-311. Short title. 


This Article may be cited as the 
(2000-152, s. 1.) 


Editor’s Note. — The numbers of G.S. 66- 
311 to 66-330 were assigned by the Revisor of 
Statutes, the numbers in Session Laws 2000- 
152, s. 1 having been G.S. 66-308 et seq. Ses- 
sion Laws 2000-152, s. 3, made this Article 
effective October 1, 2000. 


§ 66-312. Definitions. 


Commissioners on Uniform State Laws. Re- 
printed with permission. 


Uniform Electronic Transactions Act. 


Session Laws 2000-152, s. 2, directs the Re- 
visor of Statutes to cause to be printed along 
with the act all relevant portions of the official 
comments to the Uniform Electronic Transac- 
tions Act, as the Revisor deems appropriate. 


As used in this Article, unless the context clearly requires otherwise, the 


term: 


(1) “Agreement” means the bargain of the parties in fact, as found in their 
language or inferred from other circumstances and from rules, regu- 
lations, and procedures given the effect of agreements under laws 
otherwise applicable to a particular transaction. 

(2) “Automated transaction” means a transaction conducted or performed, 
in whole or in part, by electronic means or electronic records, in which 
the acts or records of one or both parties are not reviewed by an 
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individual in the ordinary course in forming a contract, performing 
under an existing contract, or fulfilling an obligation required by the 
transaction. 

(3) “Computer program” means a set of statements or instructions to be 
used directly or indirectly in an information processing system in 
order to bring about a certain result. 

(4) “Consumer transaction” means a transaction involving a natural 
person with respect to or affecting primarily personal, household, or 
family purposes. 

(5) “Contract” means the total legal obligation resulting from the parties’ 
agreement as affected by this Article and other applicable law. 

(6) “Electronic” means relating to technology having electrical, digital, 
magnetic, wireless, optical, electromagnetic, or similar capabilities. 

(7) “Electronic agent” means a computer program or an electronic or other 
automated means used independently to initiate an action or respond 
to electronic records or performances in whole or in part, without 
review or action by an individual. 

(8) “Electronic record” means a record created, generated, sent, commu- 
nicated, received, or stored by electronic means. 

(9) “Electronic signature” means an electronic sound, symbol, or process 
attached to, or logically associated with, a record and executed or 
adopted by a person with the intent to sign the record. 

(10) “Governmental agency” means an executive, legislative, or judicial 
agency, department, board, commission, authority, institution, or 
instrumentality of the federal government or of a state or of a county, 
municipality, or other political subdivision of a state. 

(11) “Information” means data, text, images, sounds, codes, computer 
programs, software, databases, or the like. 

(12) “Information processing system” means an electronic system for 
creating, generating, sending, receiving, storing, displaying, or pro- 
cessing information. 

(13) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint ven- 
ture, governmental agency, public corporation, or any other legal or 
commercial entity. 

(14) “Record” means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 
perceivable form. 

(15) “Security procedure” means a procedure employed for the purpose of 
verifying that an electronic signature, record, or performance is that 
of a specific person or for detecting changes or errors in the informa- 
tion in an electronic record. The term includes a procedure that 
requires the use of algorithms or other codes, identifying words or 
numbers, encryption, or callback or other acknowledgment proce- 
dures. 

(16) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or 
insular possession subject to the jurisdiction of the United States. The 
term includes an Indian tribe or band, or Alaskan native village, 
which is recognized by federal law or formally acknowledged by a 
state. 

(17) “Transaction” means an action or set of actions occurring between 
two or more persons relating to the conduct of consumer, business, 
commercial, or governmental affairs. (2000-152, s. 1; 2001-295, s. 1.) 
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OFFICIAL COMMENT 


1. “Agreement.” Whether the parties have 
reached an agreement is determined by their 
express language and all surrounding circum- 
stances. The Restatement 2d Contracts § 3 
provides that, “An agreement is a manifesta- 
tion of mutual assent on the part of two or more 
persons.” See also Restatement 2d Contracts, 
Section 2, Comment b. The Uniform Commer- 
cial Code specifically includes in the circum- 
stances from which an agreement may be in- 
ferred “course of performance, course of dealing 
and usage of trade...” as defined in the UCC. 
Although the definition of agreement in this Act 
does not make specific reference to usage of 
trade and other party conduct, this definition is 
not intended to affect the construction of the 
parties’ agreement under the substantive law 
applicable to a particular transaction. Where 
that law takes account of usage and conduct in 
informing the terms of the parties’ agreement, 
the usage or conduct would be relevant as 
“other circumstances” included in the definition 
under this Act. 

Where the law applicable to a given transac- 
tion provides that system rules and the like 
constitute part of the agreement of the parties, 
such rules will have the same effect in deter- 
mining the parties agreement under this Act. 
For example, UCC Article 4 (Section 4-103(b)) 
provides that Federal Reserve regulations and 
operating circulars and clearinghouse rules 
have the effect of agreements. Such agreements 
by law properly would be included in the defi- 
nition of agreement in this Act. 

The parties’ agreement is relevant in deter- 
mining whether the provisions of this Act have 
been varied by agreement. In addition, the 
parties’ agreement may establish the parame- 
ters of the parties’ use of electronic records and 
signatures, security procedures and similar as- 
pects of the transaction. See Model Trading 
Partner Agreement, 45 Business Lawyer Supp. 
Issue (June 1990). See Section 5(b) [G.S. 66- 
315(b)] and comments thereto. 

2. “Automated Transaction.” An auto- 
mated transaction is a transaction performed 
or conducted by electronic means in which 
machines are used without human intervention 
to form contracts and perform obligations un- 
der existing contracts. Such broad coverage is 
necessary because of the diversity of transac- 
tions to which this Act may apply. 

As with electronic agents, this definition ad- 
dresses the circumstance where electronic 
records may result in action or performance by 
a party although no human review of the elec- 
tronic records is anticipated. Section 14 [G.S. 
66-324] provides specific rules to assure that 
where one or both parties do not review the 
electronic records, the resulting agreement will 
be effective. 


The critical element in this definition is the 
lack of a human actor on one or both sides of a 
transaction. For example, if one orders books 
from Bookseller.com through Bookseller’s 
website, the transaction would be an auto- 
mated transaction because Bookseller took and 
confirmed the order via its machine. Similarly, 
if Automaker and supplier do business through 
Electronic Data Interchange, Automaker’s com- 
puter, upon receiving information within cer- 
tain pre-programmed parameters, will send an 
electronic order to supplier’s computer. If Sup- 
plier’s computer confirms the order and pro- 
cesses the shipment because the order falls 
within pre-programmed parameters in Suppli- 
er’s computer, this would be a fully automated 
transaction. If, instead, the Supplier relies on a 
human employee to review, accept, and process 
the Buyer’s order, then only the Automaker’s 
side of the transaction would be automated. In 
either case, the entire transaction falls within 
this definition. 

3. “Computer program.” This definition 
refers to the functional and operating aspects of 
an electronic, digital system. It relates to oper- 
ating instructions used in an electronic system 
such as an electronic agent. (See definition of 
“Blectronic Agent”). 

4. “Electronic.” The basic nature of most 
current technologies and the need for a recog- 
nized, single term warrants the use of “elec- 
tronic” as the defined term. The definition is 
intended to assure that the Act will be applied 
broadly as new technologies develop. The term 
must be construed broadly in light of develop- 
ing technologies in order to fulfill the purpose of 
this Act to validate commercial transactions 
regardless of the medium used by the parties. 
Current legal requirements for “writings” can 
be satisfied by most any tangible media, 
whether paper, other fibers, or even stone. The 
purpose and applicability of this Act covers 
intangible media which are technologically ca- 
pable of storing, transmitting and reproducing 
information in human perceivable form, but 
which lack the tangible aspect of paper, papy- 
rus or stone. 

While not all technologies listed are techni- 
cally “electronic” in nature (e.g., optical fiber 
technology), the term “electronic” is the most 
descriptive term available to describe the ma- 
jority of current technologies. For example, the 
development of biological and chemical pro- 
cesses for communication and storage of data, 
while not specifically mentioned in the defini- 
tion, are included within the technical defini- 
tion because such processes operate on electro- 
magnetic impulses. However, whether a 
particular technology may be characterized as 
technically “electronic,” i.e., operates on electro- 
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magnetic impulses, should not be determina- 
tive of whether records and signatures created, 
used and stored by means of a particular tech- 
nology are covered by this Act. This act is 
intended to apply to all records and signatures 
created, used and stored by any medium which 
permits the information to be retrieved in per- 
ceivable form. 

5. “Electronic agent.” This definition estab- 
lishes that an electronic agent is a machine. As 
the term “electronic agent” has come to be 
recognized, it is limited to a tool function. The 
effect on the party using the agent is addressed 
in the operative provisions of the Act (e.g., 
Section 14 [G.S. 66-324]). 

An electronic agent, such as a computer pro- 
gram or other automated means employed by a 
person, is a tool of that person. As a general 
rule, the employer of a tool is responsible for 
the results obtained by the use of that tool since 
the tool has no independent volition of its own. 
However, an electronic agent, by definition, is 
capable within the parameters of its program- 
ming, of initiating, responding or interacting 
with other parties or their electronic agents 
once it has been activated by a party, without 
further attention of that party. 

While this Act proceeds on the paradigm that 
an electronic agent is capable of performing 
only within the technical strictures of its preset 
programming, it is conceivable that, within the 
useful life of this Act, electronic agents may be 
created with the ability to act autonomously, 
and not just automatically. That is, through 
developments in artificial intelligence, a com- 
puter may be able to “learn through experience, 
modify the instructions in their own programs, 
and even devise new instructions.” Allen and 
Widdison, “Can Computers Make Contracts?” 9 
Harv. J.L.&Tech 25 (Winter, 1996). If such 
developments occur, courts may construe the 
definition of electronic agent accordingly, in 
order to recognize such new capabilities. 

The examples involving Bookseller.com and 
Automaker in the comment to the definition of 
Automated Transaction are equally applicable 
here. Bookseller acts through an electronic 
agent in processing an order for books. 
Automaker and the supplier each act through 
electronic agents in facilitating and effectuat- 
ing the just-in-time inventory process through 
EDI. 

6. “Electronic record.” An electronic record 
is a subset of the broader defined term “record.” 
It is any record created, used or stored in a 
medium other than paper (see definition of 
electronic). The defined term is also used in this 
Act as a limiting definition in those provisions 
in which it is used. 

Information processing systems, computer 
equipment and programs, electronic data inter- 
change, electronic mail, voice mail, facsimile, 
telex, telecopying, scanning, and similar tech- 
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nologies all qualify as electronic under this act. 
Accordingly information stored on a computer 
hard drive or floppy disc, facsimiles, voice mail 
messages, messages on a telephone answering 
machine, audio and video tape recordings, 
among other records, all would be electronic 
records under this Act. 

7. “Electronic signature.” The idea of a 
signature is broad and not specifically defined. 
Whether any particular record is “signed” is a 
question of fact. Proof of that fact must be made 
under other applicable law. This act simply 
assures that the signature may be accom- 
plished through an electronic means. No spe- 
cific technology need be used in order to create 
a valid signature. One’s voice on an answering 
machine may suffice if the requisite intention is 
present. Similarly, including one’s name as part 
of an electronic mail communication also may 
suffice, as may the firm name on a facsimile. It 
also may be shown that the requisite intent was 
not present and accordingly the symbol, sound 
or process did not amount to a signature. One 
may use a digital signature with the requisite 
intention, or one may use the private key solely 
as an access device with no intention to sign, or 
otherwise accomplish a legally binding act. In 
any case the critical element is the intention to 
execute or adopt the sound or symbol or process 
for the purpose of signing the related record. 

The definition requires that the signer exe- 
cute or adopt the sound, symbol, or process with 
the intent to sign the record. The act of apply- 
ing a sound, symbol or process to an electronic 
record could have differing meanings and ef- 
fects. The consequence of the act and the effect 
of the act as a signature are determined under 
other applicable law. However, the essential 
attribute of a signature involves applying a 
sound, symbol or process with an intent to doa 
legally significant act. It is that intention that 
is understood in the law as a part of the word 
“sign”, without the need for a definition. 

This Act establishes, to the greatest extent 
possible, the equivalency of electronic signa- 
tures and manual signatures. Therefore the 
term “signature” has been used to connote and 
convey that equivalency. The purpose is to 
overcome unwarranted biases against elec- 
tronic methods of signing and authenticating 
records. The term “authentication,” used in 
other laws, often has a narrower meaning and 
purpose than an electronic signature as used in 
this Act. However, an authentication under any 
of those other laws constitutes an electronic 
signature under this Act. 

The precise effect of an electronic signature 
will be determined based on the surrounding 
circumstances under section 9(b) [G.S. 66- 
319(b)]. 

This definition includes as an electronic sig- 
nature the standard webpage click through 
process. For example, when a person orders 
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goods or services through a vendor’s website, 
the person will be required to provide informa- 
tion as part of a process which will result in 
receipt of the goods or services. When the 
customer ultimately gets to the last step and 
clicks “I agree,” the person has adopted the 
process and has done so with the intent to 
associate the person with the record of that 
process. The actual effect of the electronic sig- 
nature will be determined from all the sur- 
rounding circumstances, however, the person 
adopted a process which the circumstances 
indicate s/he intended to have the effect of 
getting the goods/services and being bound to 
pay for them. The adoption of the process 
carried the intent to do a legally significant act, 
the hallmark of a signature. 

Another important aspect of this definition 
lies in the necessity that the electronic signa- 
ture be linked or logically associated with the 
record. In the paper world, it is assumed that 
the symbol adopted by a party is attached to or 
located somewhere in the same paper that is 
intended to be authenticated, e.g., an allonge 
firmly attached to a promissory note, or the 
classic signature at the end of a long contract. 
These tangible manifestations do not exist in 
the electronic environment, and accordingly, 
this definition expressly provides that the sym- 
bol must in some way be linked to, or connected 
with, the electronic record being signed. This 
linkage is consistent with the regulations pro- 
mulgated by the Food and Drug Administra- 
tion’ 21CER Part (March 2071997). 

A digital signature using public key encryp- 
tion technology would qualify as an electronic 
signature, as would the mere inclusion of one’s 
name as a part of an e-mail message — so long 
as in each case the signer executed or adopted 
the symbol with the intent to sign. 

8. “Governmental agency.” This definition 
is important in the context of optional Sections 
17-19. 

9. “Information processing system.” This 
definition is consistent with the UNCITRAL 
Model Law on Electronic Commerce. The term 
includes computers and other information sys- 
tems. It is principally used in Section 15 [G.S. 
66-325] in connection with the sending and 
receiving of information. In that context, the 
key aspect is that the information enter a 
system from which a person can access it. 

10. “Record.” This is a standard definition 
designed to embrace all means of communicat- 
ing or storing information except human mem- 
ory. It includes any method for storing or com- 
municating information, including “writings.” A 
record need not be indestructible or permanent, 
but the term does not include oral or other 
communications which are not stored or pre- 
served by some means. Information that has 
not been retained other than through human 
memory does not qualify as a record. As in the 
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case of the terms “writing” or “written,” the 
term “record” does not establish the purposes, 
permitted uses or legal effect which a record 
may have under any particular provision of 
substantive law. ABA Report on Use of the 
Term “Record,” October 1, 1996. 

11. “Security procedure.” A security proce- 
dure may be applied to verify an electronic 
signature, verify the identity of the sender, or 
assure the informational integrity of an elec- 
tronic record. The definition does not identify 
any particular technology. This permits the use 
of procedures which the parties select or which 
are established by law. It permits the greatest 
flexibility among the parties and allows for 
future technological development. 

The definition in this Act is broad and is used 
to illustrate one way of establishing attribution 
or content integrity of an electronic record or 
signature. The use of a security procedure is 
not accorded operative legal effect, through the 
use of presumptions or otherwise, by this Act. 
In this Act, the use of security procedures is 
simply one method for proving the source or 
content of an electronic record or signature. 

A security procedure may be technologically 
very sophisticated, such as an asymetric cryp- 
tographic system. At the other extreme the 
security procedure may be as simple as a tele- 
phone call to confirm the identity of the sender 
through another channel of communication. It 
may include the use of a mother’s maiden name 
or a personal identification number (PIN). Each 
of these examples is a method for confirming 
the identity of a person or accuracy of a mes- 
sage. 

12. “Transaction.” The definition has been 
limited to actions between people taken in the 
context of business, commercial or governmen- 
tal activities. The term includes all interactions 
between people for business, commercial, in- 
cluding specifically consumer, or governmental 
purposes. However, the term does not include 
unilateral or non-transactional actions. As such 
it provides a structural limitation on the Scope 
of the Act as stated in the next section. 

It is essential that the term commerce and 
business be understood and construed broadly 
to include commercial and business transac- 
tions involving individuals who may qualify as 
“consumers” under other applicable law. If Alice 
and Bob agree to the sale of Alice’s car to Bob 
for $2000 using an internet auction site, that 
transaction is fully covered by this Act. Even if 
Alice and Bob each qualify as typical “consum- 
ers,” under other applicable law, their interac- 
tion is a transaction in commerce. Accordingly 
their actions would be related to commercial 
affairs, and fully qualify as a transaction gov- 
erned by this Act. 

Other transaction types include: 

1. A single purchase by an individual from a 
retail merchant, which may be accomplished by 
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an order from a printed catalog sent by facsim- 
ile, or by exchange of electronic mail. 

2. Recurring orders on a weekly or monthly 
basis between large companies which have en- 
tered into a master trading partner agreement 
to govern the methods and manner of their 
transaction parameters. 

3. A purchase by an individual from an online 
internet retail vendor. Such an arrangement 
may develop into an ongoing series of individ- 
ual purchases, with security procedures and 
the like, as a part of doing ongoing business. 

4. The closing of a business purchase trans- 
action via facsimile transmission of documents 
or even electronic mail. In such a transaction, 
all parties may participate through electronic 
conferencing technologies. At the appointed 
time all electronic records are executed elec- 


§ 66-313. Scope. 
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tronically and transmitted to the other party. In 
such a case, the electronic records and elec- 
tronic signatures are validated under this Act, 
obviating the need for “in person” closings. 

A transaction must include interaction be- 
tween two or more persons. Consequently, to 
the extent that the execution of a will, trust, or 
a health care power of attorney or similar 
health care designation does not involve an- 
other person and is a unilateral act, it would 
not be covered by this Act because not occurring 
as a part of a transaction as defined in this Act. 
However, this Act does apply to all electronic 
records and signatures related to a transaction, 
and so does cover, for example, internal audit- 
ing and accounting records related to a trans- 
action. 


(a) Except as otherwise provided in subsections (b), (c), and (e) of this 
section, this Article applies to electronic records and electronic signatures 


relating to a transaction. 


(b) This Article does not apply to a transaction to the extent it is governed 


by: 


(1) A law governing the creation and execution of wills, codicils, or 


testamentary trusts. 


(2) Chapter 25 of the General Statutes other than G.S. 25-1-107 and G.S. 
25-1-206, Article 2, and Article 2A. 
(3) Article 11A of Chapter 66 of the General Statutes. 
(c) This Article applies to an electronic record or electronic signature 
otherwise excluded from the application of this Article under subsection (b) of 
this section to the extent it is governed by a law other than those specified in 


subsection (b) of this section. 


(d) A transaction subject to this Article is also subject to other applicable 


substantive law. 
(e) This Article shall not apply to: 


(1) Any notice of the cancellation or termination of utility services, 
including water, heat, and power. 

(2) Any notice of default, acceleration, repossession, foreclosure or evic- 
tion, or the right to cure, under a credit agreement secured by, or a 
rental agreement for, a primary residence of an individual. 

(3) Any notice of the cancellation or termination of health insurance or 
benefits, or life insurance or benefits, excluding annuities. 

(4) Any notice of the recall of a product, or material failure of a product 
that risks endangering health or safety. 

(5) Any document required to accompany the transportation or handling 
of hazardous materials, pesticides, or other toxic or dangerous mate- 
rials. (2000-152, s. 1; 2001-295, s. 2.) 


OFFICIAL COMMENT 


1. The Scope of this Act is inherently limited 
by the fact that it only applies to transactions 
related to business, commercial (including con- 
sumer) and governmental matters. Conse- 
quently, transactions with no relation to busi- 
ness, commercial or governmental transactions 


would not be subject to this Act. Unilaterally 
generated electronic records and signatures 
which are not part of a transaction also are not 
covered by this Act. See Section 2 [G.S. 66-312], 
Comment 12. 

2. This act affects the medium in which 
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information, records and signatures may be 
presented and retained under current legal 
requirements. While this Act covers all elec- 
tronic records and signatures which are used in 
a business, commercial (including consumer) or 
governmental transaction, the operative provi- 
sions of the act relate to requirements for 
writings and signatures under other laws. Ac- 
cordingly, the exclusions in subsection (b) focus 
on those legal rules imposing certain writing 
and signature requirements which will not be 
affected by this act. 

3. The exclusions listed in subsection (b) 
provide clarity and certainty regarding the 
laws which are and are not affected by this Act. 
This section provides that transactions subject 
to specific laws are unaffected by this Act and 
leaves the balance subject to this Act. 

4. Paragraph (1) excludes wills, codicils and 
testamentary trusts. This exclusion is largely 
salutary given the unilateral context in which 
such records are generally created and the 
unlikely use of such records in a transaction as 
defined in this Act (i.e., actions taken by two or 
more persons in the context of business, com- 
mercial or governmental affairs). Paragraph (2) 
excludes all of the Uniform Commercial Code 
other than UCC Sections 1-107 and 1-206, and 
Articles 2 and 2A. This Act does not apply to the 
excluded UCC articles, whether in “current” or 
“revised” form. The Act does apply to UCC 
Articles 2 and 2A and to UCC Sections 1-107 
and 1-206. 

5. Articles 3, 4 and 4A of the UCC impact 
payment systems and have specifically been 
removed from the coverage of this Act. The 
check collection and electronic fund transfer 
systems governed by Articles 3, 4 and 4A in- 
volve systems and relationships involving nu- 
merous parties beyond the parties to the under- 
lying contract. The impact of validating 
electronic media in such systems involves con- 
siderations beyond the scope of this Act. Arti- 
cles 5, 8 and 9 have been excluded because the 
revision process relating to those Articles in- 
cluded significant consideration of electronic 
practices. Paragraph 4 provides for exclusion 
from this Act of the Uniform Computer Infor- 
mation Transactions Act (UCITA) because the 
drafting process of that Act also included sig- 
nificant consideration of electronic contracting 
provisions. 

6. The very limited application of this Act to 
Transferable Records in Section 16 [G.S. 66- 
326] does not affect payment systems, and the 
Section is designed to apply to a transaction 
through express agreement of the parties. The 
exclusion of Articles 3 and 4 will not affect the 
Act’s coverage of Transferable Records. Section 
16 [G.S. 66-326] is designed to allow for the 
development of systems which will provide 
“control” as defined in Section 16 [G.S. 66-326]. 
Such control is necessary as a substitute for the 
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idea of possession which undergirds negotiable 
instrument law. The technology has yet to be 
developed which will allow for the possession of 
a unique electronic token embodying the rights 
associated with a negotiable promissory note. 
Section 16’s [G.S. 66-326’s] concept of control is 
intended as a substitute for possession. 

The provisions in Section 16 [G.S. 66-326] 
operate as free standing rules, establishing the 
rights of parties using Transferable Records 
under this Act. The references in Section 16 
[G.S. 66-326] to UCC Section 3-302, 7-501 and 
9-308 (R9-330(d)) are designed to incorporate 
the substance of those provisions into this act 
for the limited purposes noted in section 16(c) 
[G.S. 66-326(c)]. Accordingly, an electronic 
record which is also a Transferable Record, 
would not be used for purposes of a transaction 
governed by Articles 3, 4, or 9, but would be an 
electronic record used for purposes of a trans- 
action governed by Section 16 [G.S. 66-326]. 
However, it is important to remember that 
those UCC Articles will still apply to the trans- 
ferable record in their own right. Accordingly 
any other substantive requirements, e.g., 
method and manner of perfection under Article 
9, must be complied with under those other 
laws. See Comments to Section 16 [G.S. 66- 
326]. 

7. This Act does apply, in toto, to transactions 
under unrevised Articles 2 and 2A. There is 
every reason to validate electronic contracting 
in these situations. Sale and lease transactions 
do not implicate broad systems beyond the 
parties to the underlying transaction, such as 
are present in check collection and electronic 
funds transfers. Further sales and leases gen- 
erally do not have a far reaching effect on the 
rights of parties beyond the contracting parties, 
such as exists in the secured transactions sys- 
tem. Finally, it is in the area of sales, licenses 
and leases that electronic commerce is occur- 
ring to its greatest extent today. To exclude 
these transactions would largely gut the pur- 
pose of this Act. 

In the event that Articles 2 and 2A are 
revised and adopted in the future, UETA will 
only apply to the extent provided in those Acts. 

8. An electronic record/signature may be used 
for purposes of more than one legal require- 
ment, or may be covered by more than one law. 
Consequently, it is important to make clear, 
despite any apparent redundancy, in subsection 
(c) that an electronic record used for purposes of 
a law which is not affected by this act under 
subsection (b) may nonetheless be used and 
validated for purposes of other laws not ex- 
cluded by subsection (b). For example, this Act 
does not apply to an electronic record of a check 
when used for purposes of a transaction gov- 
erned by Article 4 of the Uniform Commercial 
Code, i.e., the Act does not validate so-called 
electronic checks. However, for purposes of 
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check retention statutes, the same electronic 
record of the check is covered by this Act, so 
that retention of an electronic image/record of a 
check will satisfy such retention statutes, so 
long as the requirements of Section 12 [G.S. 
66-322] are fulfilled. 

In another context, subsection (c) would op- 
erate to allow this Act to apply to what would 
appear to be an excluded transaction under 
subsection (b). For example, Article 9 of the 
Uniform Commercial Code applies generally to 
any transaction that creates a security interest 
in personal property. However, Article 9 ex- 
cludes landlord’s liens. Accordingly, although 
this Act excludes from its application transac- 
tions subject to Article 9, this Act would apply 
to the creation of a landlord lien if the law 
otherwise applicable to landlord’s liens did not 
provide otherwise, because the landlord’s lien 
transaction is excluded from Article 9. 

9. Additional exclusions under subparagraph 
(b)(4) should be limited to laws which govern 
electronic records and signatures which may be 
used in transactions as defined in Section 2(16) 
[G.S. 66-312(16)]. Records used unilaterally, or 
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which do not relate to business, commercial 
(including consumer), or governmental affairs 
are not governed by this Act in any event, and 
exclusion of laws relating to such records may 
create unintended inferences about whether 
other records and signatures are covered by 
this Act. 

It is also important that additional exclu- 
sions, if any, be incorporated under subsection 
(b)(4). As noted in Comment 8 above, an elec- 
tronic record used in a transaction excluded 
under subsection (b), e.g., a check used to pay 
one’s taxes, will nonetheless be validated for 
purposes of other, non-excluded laws under 
subsection (c), e.g., the check when used as 
proof of payment. It is critical that additional 
exclusions, if any, be incorporated into subsec- 
tion (b) so that the salutary effect of subsection 
(c) apply to validate those records in other, 
non-excluded transactions. While a legislature 
may determine that a particular notice, such as 
a utility shutoff notice, be provided to a person 
in writing on paper, it is difficult to see why the 
utility should not be entitled to use electronic 
media for storage and evidentiary purposes. 


§ 66-314. Prospective application. 


This Article applies to any electronic record or electronic signature created, 
generated, sent, communicated, received, or stored on or after the effective 


date of this Article. (2000-152, s. 1.) 


OFFICIAL COMMENT 


This section makes clear that the Act only 
applies to validate electronic records and signa- 
tures which arise subsequent to the effective 


date of the Act. Whether electronic records and 
electronic signatures arising before the effec- 
tive date of this Act are valid is left to other law. 


§ 66-315. Use of electronic records and electronic signa- 
tures; variation by agreement. 


(a) This Article does not require a record or signature to be created, 
generated, sent, communicated, received, stored, or otherwise processed or 
used by electronic means or in electronic form. 

(b) This Article applies only to transactions between parties each of which 
has agreed to conduct transactions by electronic means. Whether the parties 
agree to conduct a transaction by electronic means is determined from the 
context and surrounding circumstances, including the parties’ conduct. 

(c) A party that agrees to conduct a transaction by electronic means may 
refuse to conduct other transactions by electronic means. The right granted by 
this subsection may not be waived by agreement. 

(d) Except as otherwise provided in this Article, the effect of any of its 
provisions may be varied by agreement. The presence in certain provisions of 
this Article of the words “unless otherwise agreed”, or words of similar import, 
does not imply that the effect of other provisions may not be varied by 
agreement. 

(e) Whether an electronic record or electronic signature has legal conse- 
quences is determined by this Article and other applicable law. (2000-152, s. 1.) 
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OFFICIAL COMMENT 


This Section limits the applicability of this 
Act to transactions which parties have agreed 
to conduct electronically. Broad interpretation 
of the term agreement is necessary to assure 
that this Act has the widest possible application 
consistent with its purpose of removing barri- 
ers to electronic commerce. 

1. This section makes clear that this Act is 
intended to facilitate the use of electronic 
means, but does not require the use of elec- 
tronic records and signatures. This fundamen- 
tal principle is set forth in subsection (a) and 
elaborated by subsections (b) and (c), which 
require an intention to conduct transactions 
electronically and preserve the right of a party 
to refuse to use electronics in any subsequent 
transaction. 

2. The paradigm of this Act is two willing 
parties doing transactions electronically. It is 
therefore appropriate that the Act is voluntary 
and preserves the greatest possible party au- 
tonomy to refuse electronic transactions. The 
requirement that party agreement be found 
from all the surrounding circumstances is a 
limitation on the scope of this Act. 

3. If this Act is to serve to facilitate electronic 
transactions, it must be applicable under cir- 
cumstances not rising to a full fledged contract 
to use electronics. While absolute certainty can 
be accomplished by obtaining an explicit con- 
tract before relying on electronic transactions, 
such an explicit contract should not be neces- 
sary before one may feel safe in conducting 
transactions electronically. Indeed, such a re- 
quirement would itself be an unreasonable bar- 
rier to electronic commerce, at odds with the 
fundamental purpose of this Act. Accordingly, 
the requisite agreement, express or implied, 
must be determined from all available circum- 
stances and evidence. 

4. Subsection (b) provides that the Act ap- 
ples to transactions in which the parties have 
agreed to conduct the transaction electroni- 
cally. In this context it is essential that the 
parties’ actions and words be broadly construed 
in determining whether the requisite agree- 
ment exists. Accordingly, the Act expressly pro- 
vides that the party’s agreement is to be found 
from all circumstances, including the parties’ 
conduct. The critical element is the intent of a 
party to conduct a transaction electronically. 
Once that intent is established, this Act ap- 
plies. See Restatement 2d Contracts, Sections 
Z1oc,and 19; 

Examples of circumstances from which it 
may be found that parties have reached an 
agreement to conduct transactions electroni- 
cally include the following: 

A. Automaker and supplier enter into a Trad- 
ing Partner Agreement setting forth the terms, 


conditions and methods for the conduct of busi- 
ness between them electronically. 

B. Joe gives out his business card with his 
business e-mail address. It may be reasonable, 
under the circumstances, for a recipient of the 
card to infer that Joe has agreed to communi- 
cate electronically for business purposes. How- 
ever, in the absence of additional facts, it would 
not necessarily be reasonable to infer Joe’s 
agreement to communicate electronically for 
purposes outside the scope of the business 
indicated by use of the business card. 

C. Sally may have several e-mail addresses 
— home, main office, office of a non-profit 
organization on whose board Sally sits. In each 
case, it may be reasonable to infer that Sally is 
willing to communicate electronically with re- 
spect to business related to the business/pur- 
pose associated with the respective e-mail ad- 
dresses. However, depending on _ the 
circumstances, it may not be reasonable to 
communicate with Sally for purposes other 
than those related to the purpose for which she 
maintained a particular e-mail account. 

D. Among the circumstances to be considered 
in finding an agreement would be the time 
when the assent occurred relative to the timing 
of the use of electronic communications. If one 
order books from an on-line vendor, such as 
Bookseller.com the intention to conduct that 
transaction and to receive any correspondence 
related to the transaction, electronically can be 
inferred from the conduct. Accordingly, as to 
information related to that transaction it is 
reasonable for Bookseller to deal with the indi- 
vidual electronically. 

The examples noted above are intended to 
focus the inquiry on the party’s agreement to 
conduct a transaction electronically. Similarly, 
if two people are at a meeting and one tells the 
other to send an e-mail to confirm a transaction 
— the requisite agreement under subsection (b) 
would exist. In each case, the use of a business 
card, statement at a meeting, or other evidence 
of willingness to conduct a transaction electron- 
ically must be viewed in light of all the sur- 
rounding circumstances with a view toward 
broad validation of electronic transactions. 

5. Just as circumstances may indicate the 
existence of agreement, express or implied from 
surrounding circumstances, circumstances 
may also demonstrate the absence of true 
agreement. For example: 

A. If Automaker, Inc. were to issue a recall of 
automobiles via its Internet website, it would 
not be able to rely on this Act to validate that 
notice in the case of a person who never logged 
on to the website, or indeed, had no ability to do 
so, notwithstanding a clause in a paper pur- 
chase contract by which the buyer agreed to 
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receive such notices in such a manner. 

B. Buyer executes a standard form contract 
in which an agreement to receive all notices 
electronically in [is] set forth on page 3 in the 
midst of other fine print. Buyer has never 
communicated with Seller electronically, and 
has not provided any other information in the 
contract to suggest a willingness to deal elec- 
tronically. Not only is it unlikely that any but 
the most formalistic of agreements may be 
found, but nothing in this Act prevents courts 
from policing such form contracts under com- 
mon law doctrines relating to contract forma- 
tion, unconscionability and the like. 

6. Subsection (c) has been added to make 
clear the ability of a party to refuse to conduct 
a transaction electronically, even if the person 
has conducted transactions electronically in the 
past. The effectiveness of a party’s refusal to 
conduct a transaction electronically will be de- 
termined under other applicable law in light of 
all surrounding circumstances. Such circum- 
stances must include an assessment of the 
transaction involved. 

A party’s right to decline to act electronically 
under a specific contract, on the ground that 
each action under that contract amounts to a 
separate “transaction,” must be considered in 
light of the purpose of the contract and the 
action to be taken electronically. For example, 
under a contract for the purchase of goods, the 
giving and receipt of notices electronically, as 
provided in the contract, should not be viewed 
as discreet transactions. Rather such notices 
amount to separate actions which are part of 
the “transaction” of purchase evidenced by the 
contract. Allowing one party to require a 
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change of medium in the middle of the transac- 
tion evidenced by that contract is not the pur- 
pose of this subsection. Rather this subsection 
is intended to preserve the party’s right to 
conduct the next purchase in a non-electronic 
medium. 

7. Subsection (e) is an essential provision in 
the overall scheme of this Act. While this Act 
validates and effectuates electronic records and 
electronic signatures, the legal effect of such 
records and signatures is left to existing sub- 
stantive law outside this Act except in very 
narrow circumstances. See, e.g., Section 16 
[G.S. 66-326]. Even when this Act operates to 
validate records and signatures in an electronic 
medium, it expressly preserves the substantive 
rules of other law applicable to such records. 
See, e.g., Section 11 [G.S. 66-321]. 

For example, beyond validation of records, 
signatures and contracts based on the medium 
used, Sections 7 (a) and (b) [G.S. 66-317(a) and 
(b)] should not be interpreted as establishing 
the legal effectiveness of any given record, 
Signature or contract. Where a rule of law 
requires that the record contain minimum sub- 
stantive content, the legal effect of such a 
record will depend on whether the record meets 
the substantive requirements of other applica- 
ble law. 

Section 8 [G.S. 66-318] expressly preserves a 
number of legal requirements in currently ex- 
isting law relating to the presentation of infor- 
mation in writing. Although this Act now would 
allow such information to be presented in an 
electronic record, Section 8 [G.S. 66-318] pro- 
vides that the other substantive requirements 
of law must be satisfied in the electronic me- 
dium as well. 


§ 66-316. Construction and application. 


This Article must be construed and applied: 
(1) To facilitate electronic transactions consistent with other applicable 


law; 


(2) To be consistent with reasonable practices concerning electronic trans- 
actions and with the continued expansion of those practices; and 

(3) To effectuate its general purpose to make uniform the law with respect 
to the subject of this act among states enacting it. (2000-152, s. 1.) 


OFFICIAL COMMENT 


1. The purposes and policies of this Act are 

a) to facilitate and promote commerce and 
governmental transactions by validating and 
authorizing the use of electronic records and 
electronic signatures; 

b) to eliminate barriers to electronic com- 
merce and governmental transactions resulting 
from uncertainties relating to writing and sig- 
nature requirements; 

c) to simplify, clarify and modernize the law 
governing commerce and governmental trans- 


actions through the use of electronic means; 

d) to permit the continued expansion of com- 
mercial and governmental electronic practices 
through custom, usage and agreement of the 
parties; 

e) to promote uniformity of the law among 
the states (and worldwide) relating to the use of 
electronic and similar technological means of 
effecting and performing commercial and gov- 
ernmental transactions; 

f) to promote public confidence in the validity, 
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integrity and reliability of electronic commerce 
and governmental transactions; and 

g) to promote the development of the legal 
and business infrastructure necessary to imple- 
ment electronic commerce and governmental 
transactions. 

2. This Act has been drafted to permit flexible 
application consistent with its purpose to vali- 
date electronic transactions. The provisions of 
this Act validating and effectuating the employ 


§ 66-317. Legal recognition 
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of electronic media allow the courts to apply 
them to new and unforeseen technologies and 
practices. As time progresses, it is anticipated 
that what is new and unforeseen today will be 
commonplace tomorrow. Accordingly, this legis- 
lation is intended to set a framework for the 
validation of media which may be developed in 
the future and which demonstrate the same 
qualities as the electronic media contemplated 
and validated under this Act. 


of electronic records, elec- 


tronic signatures, and electronic contracts. 


(a) A record or signature may not be denied legal effect or enforceability 


solely because it is in electronic form. 


(b) Acontract may not be denied legal effect or enforceability solely because 
an electronic record was used in its formation. 

(c) If a law requires a record to be in writing, an electronic record satisfies 
the law provided it complies with the provisions of this Article. 

(d) If a law requires a signature, an electronic signature satisfies the law 
provided it complies with the provisions of this Article. (2000-152, s. 1.) 


OFFICIAL COMMENT 


1. This section sets forth the fundamental 
premise of this Act: namely, that the medium in 
which a record, signature, or contract is cre- 
ated, presented or retained does not affect its 
legal significance. Subsections (a) and (b) are 
designed to eliminate the single element of 
medium as a reason to deny effect or enforce- 
ability to a record, signature, or contract. The 
fact that the information is set forth in an 
electronic, as opposed to paper, record is irrel- 
evant. 

2. Under Restatement 2d Contracts Section 
8, a contract may have legal effect and yet be 
unenforceable. Indeed, one circumstance where 
a record or contract may have effect but be 
unenforceable is in the context of the Statute of 
Frauds. Though a contract may be unenforce- 
able, the records may have collateral effects, as 
in the case of a buyer that insures goods pur- 
chased under a contract unenforceable under 
the Statute of Frauds. The insurance company 
may not deny a claim on the ground that the 
buyer is not the owner, though the buyer may 
have no direct remedy against seller for failure 
to deliver. See Restatement 2d Contracts, Sec- 
tion 8, Illustration 4. 

While this section would validate an elec- 
tronic record for purposes of a statute of frauds, 
if an agreement to conduct the transaction 
electronically cannot reasonably be found (See 
Section 5(b)) [G.S. 66-315(b)] then a necessary 
predicate to the applicability of this Act would 
be absent and this Act would not validate the 
electronic record. Whether the electronic record 
might be valid under other law is not addressed 
by this Act. 


3. Subsections (c) and (d) provide the positive 
assertion that electronic records and signatures 
satisfy legal requirements for writings and sig- 
natures. The provisions are limited to require- 
ments in laws that a record be in writing or be 
signed. This section does not address require- 
ments imposed by other law in addition to 
requirements for writings and signatures See, 
e.g., Section 8 [G.S. 66-318]. 

Subsections (c and d) are particularized ap- 
plications of subsection (a). The purpose is to 
validate and effectuate electronic records and 
signatures as the equivalent of writings, sub- 
ject to all of the rules applicable to the efficacy 
of a writing, except as such other rules are 
modified by the more specific provisions of this 
Act. 

Illustration 1: A sends the following e-mail 
to B: “I hereby offer to buy widgets from you, 
delivery next Tuesday. /s/A.” B responds with 
the following e-mail: “I accept your offer to buy 
widgets for delivery next Tuesday. /s/B.” The 
e-mails may not be denied effect solely because 
they are electronic. In addition, the e-mails do 
qualify as records under the Statute of Frauds. 
However, because there is no quantity stated in 
either record, the parties’ agreement would be 
unenforceable under existing UCC Section 
2-201(1). 

Illustration 2: A sends the following e-mail 
to B: “I hereby offer to buy 100 widgets for 
$1000, delivery next Tuesday. /s/A.” B responds 
with the following e-mail: “I accept your offer to 
purchase 100 widgets for $1000, delivery next 
Tuesday. /s/B.” In this case the analysis is the 
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same as in Illustration 1 except that here the 
records otherwise satisfy the requirements of 
UCC Section 2-201(1). The transaction may not 
be denied legal effect solely because there is not 
a pen and ink “writing” or “signature”. 

4. Section 8 [G.S. 66-318] addresses addi- 
tional requirements imposed by other law 
which may affect the legal effect or enforceabil- 
ity of an electronic record in a particular case. 
For example, in section 8(a) [G.S. 66-318(a)] the 
legal requirement addressed is the provision of 
information in writing. The section then sets 
forth the standards to be applied in determin- 
ing whether the provision of information by an 
electronic record is the equivalent of the provi- 
sion of information in writing. The require- 
ments in section 8 are in addition to the bare 
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validation that occurs under this section. 

5. Under the substantive law applicable to a 
particular transaction within this Act, the legal 
effect of an electronic record may be separate 
from the issue of whether the record contains a 
signature. For example, where notice must be 
given as part of a contractual obligation, the 
effectiveness of the notice will turn on whether 
the party provided the notice regardless of 
whether the notice was signed (See Section 15 
[G.S. 66-325]). An electronic record attributed 
to a party under Section 9 [G.S. 66-319] and 
complying with the requirements of Section 15 
[G.S. 66-325], would suffice in that case, not- 
withstanding that it may not contain an elec- 
tronic signature. 


§ 66-318. Provision of information in writing; presenta- 
tion of records. 


(a) If parties have agreed to conduct a transaction by electronic means and 
a law requires a person to provide, send, or deliver information in writing to 
another person, the requirement is satisfied if the information is provided, 
sent, or delivered, as the case may be, in an electronic record capable of 
retention by the recipient at the time of receipt. An electronic record is not 
capable of retention by the recipient if: 


(1) The sender or its information processing system inhibits the ability of 
the recipient to print or store the electronic record; or 

(2) It is not capable of being accurately reproduced for later reference by 
all parties or persons who are entitled to retain the contract or other 


record. 


(b) If a law other than this Article requires a record (i) to be posted or 
displayed in a certain manner, (11) to be sent, communicated, or transmitted by 
a specified method, or (111) to contain information that is formatted in a certain 


manner, the following rules apply: 


(1) The record must be posted or displayed in the manner specified in the 


other law. 


(2) Except as otherwise provided in subdivision (d)(2) of this section, the 
record must be sent, communicated, or transmitted by the method 


specified in the other law. 


(3) The record must contain the information formatted in the manner 


specified in the other law. 


(c) Ifa sender inhibits the ability of a recipient to store or print an electronic 
record, the electronic record is not enforceable against the recipient. 

(d) The requirements of this section may not be varied by agreement, but: 

(1) To the extent a law other than this act requires information to be 

provided, sent, or delivered in writing, but permits that requirement 

to be varied by agreement, the requirement under subsection (a) of 

this section that the information be in the form of an electronic record 
capable of retention may also be varied by agreement; and 

(2) Arequirement under a law other than this Article to send, communi- 

cate, or transmit a record by regular United States mail may be varied 

by agreement to the extent permitted by the other law. (2000-152, s. 


1 2001-295395. 3.) 
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OFFICIAL COMMENT 


1. This section is a savings provision, de- 
signed to assure, consistent with the funda- 
mental purpose of this act, that otherwise ap- 
plicable substantive law will not be overridden 
by this Act. The section makes clear that while 
the pen and ink provisions of such other law 
may be satisfied electronically, nothing in this 
Act vitiates the other requirements of such 
laws. The section addresses a number of issues 
related to disclosures and notice provisions in 
other laws. 

2. This section is independent of the prior 
section. Section 7 [G.S. 66-317] refers to legal 
requirements for a writing. This section refers 
to legal requirements for the provision of infor- 
mation in writing or relating to the method or 
manner of presentation or delivery of informa- 
tion. The section addresses more specific legal 
requirements of other laws, provides standards 
for satisfying the more particular legal require- 
ments, and defers to other law for satisfaction 
of requirements under those laws. 

3. Under subsection (a), to meet a require- 
ment of other law that information be provided 
in writing, the recipient of an electronic record 
of the information must be able to get to the 
electronic record and read it, and must have the 
ability to get back to the information in some 
way at a later date. Accordingly, the section 
requires that the electronic record be capable of 
retention for later review. 

The section specifically provides that any 
inhibition on retention imposed by the sender 
or the sender’s system will preclude satisfac- 
tion of this section. Use of technological means 
now existing or later developed which prevents 
the recipient from retaining a copy the informa- 
tion would result in a determination that infor- 
mation has not been provided under subsection 
(a). The policies underlying laws requiring the 
provision of information in writing warrant the 
imposition of an additional burden on the 
sender to make the information available in a 
manner which will permit subsequent refer- 
ence. A difficulty does exist for senders of infor- 
mation because of the disparate systems of 
their recipients and the capabilities of those 
systems. However, in order to satisfy the legal 
requirement of other law to make information 
available, the sender must assure that the 
recipient receives an can retain the informa- 
tion. However, it is left for the courts to deter- 
mine whether the sender has complied with 
this section if evidence demonstrates that it is 
the recipient’s system which precludes subse- 


quent reference to the information. 

4. Subsection (b) is a savings provision for 
laws which provide for the means of delivering 
or displaying information and which are not 
affected by the Act. For example, if a law 
requires delivery of notice by first class US 
mail, that means of delivery would not be 
affected by this Act. The information to be 
delivered may be provided on a disc, i.e., in 
electronic form, but the particular means of 
delivery must still be via the US postal service. 
Display, delivery and formatting requirements 
will continue to be applicable to electronic 
records and signatures. If those legal require- 
ments can be satisfied in an electronic medium, 
e.g., the information can be presented in the 
equivalent of 20 point bold type as required by 
other law, this Act will validate the use of the 
medium, leaving to the other applicable law the 
question of whether the particular electronic 
record meets the other legal requirements. If a 
law requires that particular records be deliv- 
ered together, or attached to other records, this 
Act does not preclude the delivery of the records 
together in an electronic communication, so 
long as the records are connected or associated 
with each other in a way determined to satisfy 
the other law. 

5. Subsection (c) provides incentives for send- 
ers of information to use systems which will not 
inhibit the other party from retaining the infor- 
mation. However, there are circumstances 
where a party providing certain information 
may wish to inhibit retention in order to protect 
intellectual property rights or prevent the other 
party from retaining confidential information 
about the sender. In such cases inhibition is 
understandable, but if the sender wishes to 
enforce the record in which the information is 
contained, the sender may not inhibit its reten- 
tion by the recipient. Unlike subsection (a), 
subsection (c) applies in all transactions and 
simply provides for unenforceability against 
the recipient. Subsection (a) applies only where 
another law imposes the writing requirement, 
and subsection (a) imposes a broader responsi- 
bility on the sender to assure retention capabil- 
ity by the recipient. 

6. The protective purposes of this section 
justify the non-waivability provided by subsec- 
tion (d). However, since the requirements for 
sending and formatting and the like are im- 
posed by other law, to the extent other law 
permits waiver of such protections, there is no 
justification for imposing a more severe burden 
in an electronic environment. 
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§ 66-319. Attribution and effect of electronic record and 
electronic signature. 


(a) An electronic record or electronic signature is attributable to a person if 
it was the act of the person. The act of the person may be shown in any manner, 
including a showing of the efficacy of any security procedure applied to 
determine the person to which the electronic record or electronic signature was 
attributable. 

(b) The effect of an electronic record or electronic signature attributed to a 
person under subsection (a) of this section is determined from the context and 
surrounding circumstances at the time of its creation, execution, or adoption, 
including the parties’ agreement, if any, and otherwise as provided by law. 
(2000-152, s. 1.) 


OFFICIAL COMMENT 


1. Under subsection (a), so long as the elec- 
tronic record or electronic signature resulted 
from a person’s action it will be attributed to 
that person — the legal effect of that attribu- 
tion is addressed in subsection (b). This section 
does not alter existing rules of law regarding 
attribution. The section assures that such rules 
will be applied in the electronic environment. A 
person’s actions include actions taken by hu- 
man agents of the person, as well as actions 
taken by an electronic agent, i.e., the tool, of the 
person. Although the rule may appear to state 
the obvious, it assures that the record or signa- 
ture is not ascribed to a machine, as opposed to 
the person operating or programing the ma- 
chine. 

In each of the following cases, both the elec- 
tronic record and electronic signature would be 
attributable to a person under subsection (a): 

A. The person types his/her name as part of 
an e-mail purchase order; 

B. The person’s employee, pursuant to au- 
thority, types the person’s name as part of an 
e-mail purchase order; 

C. The person’s computer, programmed to 
order goods upon receipt of inventory informa- 
tion within particular parameters, issues a 
purchase order which includes the person’s 
name, or other identifying information, as part 
of the order. 

In each of the above cases, law other than 
this Act would ascribe both the signature and 
the action to the person if done in a paper 
medium. Subsection (a) expressly provides that 
the same result will occur when an electronic 
medium is used. 

2. Nothing in this section affects the use of a 
signature as a device for attributing a record to 
a person. Indeed, a signature is often the pri- 
mary method for attributing a record to a 
person. In the foregoing examples, once the 
electronic signature is attributed to the person, 
the electronic record would also be attributed to 
the person, unless the person established 


fraud, forgery, or other invalidating cause. 
However, a signature is not the only method for 
attribution. 

3. The use of facsimile transmissions pro- 
vides a number of examples of attribution using 
information other than a signature. A facsimile 
may be attributed to a person because of the 
information printed across the top of the page 
that indicates the machine from which it was 
sent. Similarly, the transmission may contain a 
letterhead which identifies the sender. Some 
cases have held that the letterhead actually 
constituted a signature because it was a symbol 
adopted by the sender with intent to authenti- 
cate the facsimile. However, the signature de- 
termination resulted from the necessary find- 
ing of intention in that case. Other cases have 
found facsimile letterheads NOT to be signa- 
tures because the requisite intention was not 
present. The critical point is that with or with- 
out a signature, information within the elec- 
tronic record may well suffice to provide the 
facts resulting in attribution of an electronic 
record to a particular party. 

In the context of attribution of records, nor- 
mally the content of the record will provide the 
necessary information for a finding of attribu- 
tion. It is also possible that an established 
course of dealing between parties may result in 
a finding of attribution. Just as with a paper 
record, evidence of forgery or counterfeiting 
may be introduced to rebut the evidence of 
attribution. 

4. Certain information may be present in an 
electronic environment that does not appear to 
attribute but which ciearly links a person to a 
particular record. Numerical codes, personal 
identification numbers, public and private key 
combinations, all serve to establish the party to 
whom an electronic record should be attrib- 
uted. Of course security procedures will be 
another piece of evidence available to establish 
attribution. 

The inclusion of a specific reference to secu- 
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rity procedures as a means of proving attribu- 
tion is salutary because of the unique impor- 
tance of security procedures in the electronic 
environment. In certain processes, a technical 
and technological security procedure may be 
the best way to convince a trier of fact that a 
particular electronic record or signature was 
that of a particular person. In certain circum- 
stances, the use of a security procedure to 
establish that the record, and related signature 
came from the person’s business might be nec- 
essary to overcome a claim that a hacker inter- 
vened. The reference to security procedures is 
not intended to suggest that other forms of 
proof of attribution should be accorded less 
persuasive effect. It is also important to recall 
that the particular strength of a given proce- 
dure does not affect the procedure’s status as a 
security procedure, but only affects the weight 
to be accorded the evidence of the security 
procedure as tending to establish attribution. 
5. This section does apply in determining the 
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effect of a “click-through” transaction. A “click- 
through” transaction involves a process which, 
if executed with an intent to “sign,” will be an 
electronic signature directly covered. See defi- 
nition of Electronic Signature. In the context of 
an anonymous “click-through” issues of proof 
will be paramount. This section will be relevant 
to establish that the resulting electronic record 
is attributable to a particular person upon the 
requisite proof, including security procedures 
which may track the source of the click- 
through. 

6. Once it is established that a record or 
signature is attributable to a particular party, 
the effect of a record or signature must be 
determined in light of the context and sur- 
rounding circumstances, including the parties’ 
agreement, if any. Also informing the effect of 
any attribution will be other legal require- 
ments considered in light of the context. Sub- 
section (b) addresses the effect of the record or 
signature once attributed to a person. 


§ 66-320. Effect of change or error. 


If a change or error in an electronic record occurs in a transmission between 
parties to a transaction, the following rules apply: 
(1) Ifthe parties have agreed to use a security procedure to detect changes 


or errors and one party has conformed to the procedure, but the other 
party has not, and the nonconforming party would have detected the 
change or error had that party also conformed, the conforming party 
may avoid the effect of the changed or erroneous electronic record. 


(2) In an automated transaction involving an individual, the individual 


may avoid the effect of an electronic record that resulted from an error 

made by the individual in dealing with the electronic agent of another 

person if, at the time the individual learns of the error, the individual: 

a. Promptly notifies the other person of the error and that the 
individual did not intend to be bound by the electronic record 
received by the other person; 

b. Takes reasonable steps, including steps that conform to the other 
person's reasonable instructions, to return to the other person or, 
if instructed by the other person, to destroy the consideration 
received, if any, as a result of the erroneous electronic record; and 

c. Has not used or received any benefit or value from the consider- 
ation, if any, received from the other person. 


(3) Ifneither subdivision (1) nor subdivision (2) of this section applies, the 


change or error has the effect provided by other law, including the law 
of mistake, and the parties’ contract, if any. 


(4) Subdivisions (2) and (3) of this section may not be varied by agree- 


ment. (2000-152, s. 1.) 


OFFICIAL COMMENT 


1. This section is limited to changes and 
errors occurring in transmissions between par- 
ties — whether person-person (paragraph 1) or 
in an automated transaction involving an indi- 
vidual and a machine (paragraphs 1 and 2). 
The section focuses on the effect of changes and 


errors occurring when records are exchanged 
between parties. In cases where changes and 
errors occur in contexts other than transmis- 
sion, the law of mistake is expressly made 
applicable to resolve the conflict. 

The section covers both changes and errors. 
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For example, if Buyer sends a message to Seller 
ordering 100 widgets, but Buyer’s information 
processing system changes the order to 1000 
widgets, a “change” has occurred between what 
Buyer transmitted and what Seller received. If 
on the other hand, Buyer typed in 1000 intend- 
ing to order only 100, but sent the message 
before noting the mistake, an error would have 
occurred which would also be covered by this 
section. 

2. Paragraph (1) deals with any transmission 
where the parties have agreed to use a security 
procedure to detect changes and errors. It op- 
erates against the non-conforming party, 1.e., 
the party in the best position to have avoided 
the change or error, regardless of whether that 
person is the sender or recipient. The source of 
the error/change is not indicated, and so both 
human and machine errors/changes would be 
covered. With respect to errors or changes that 
would not be detected by the security procedure 
even if applied, the parties are left to the 
general law of mistake to resolve the dispute. 

3. Paragraph (1) apples only in the situation 
where a security procedure would detect the 
error/change but one party fails to use the 
procedure and does not detect the error/change. 
In such a case, consistent with the law of 
mistake generally, the record is made avoidable 
at the instance of the party who took all avail- 
able steps to avoid the mistake. See Restate- 
ment 2d Contracts Section 152-154. 

Making the erroneous record avoidable by 
the conforming party is consistent with Sec- 
tions 153 and 154 of the Restatement 2d Con- 
tracts because the non-conforming party was in 
the best position to avoid the problem, and 
would bear the risk of mistake. Such a case 
would constitute mistake by one party. The 
mistaken party (the conforming party) would 
be entitled to avoid any resulting contract un- 
der Section 153 because s/he does not have the 
risk of mistake and the non-conforming party 
had reason to know of the mistake. 

4. As with paragraph (1), paragraph (2), 
when applicable, allows the mistaken party to 
avoid the effect of the erroneous electronic 
record. However, the subsection is limited to 
human error on the part of an individual when 
dealing with the electronic agent of the other 
party. In a transaction between individuals 
there is a greater ability to correct the error 
before parties have acted on it. However, when 
an individual makes an error while dealing 
with the electronic agent of the other party, it 
may not be possible to correct the error before 
the other party has shipped or taken other 
action in reliance on the erroneous record. 

Paragraph (2) applies only to errors made by 
individuals. If the error results from the elec- 
tronic agent it would constitute a system error. 
In such a case the effect of that error would be 
resolved under paragraph (1) if applicable, oth- 
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erwise under paragraph (3) and the general law 
of mistake. 

5. The party acting through the electronic 
agent/machine is given incentives by this sec- 
tion to build in safeguards which enable the 
individual to prevent the sending of an errone- 
ous record, or correct the error once sent. For 
example, the electronic agent may be pro- 
gramed to provide a “confirmation screen” to 
the individual setting forth all the information 
the individual initially approved. This would 
provide the individual with the ability to pre- 
vent the erroneous record from ever being sent. 
Similarly, the electronic agent might receive 
the record sent by the individual and then send 
back a confirmation which the individual must 
again accept before the transaction is com- 
pleted. This would allow for correction of an 
erroneous record. In either case, the electronic 
agent would “provide an opportunity for pre- 
vention or correction of the error,” and the 
subsection would not apply. Rather, the effect of 
any error is governed by other law. 

6. Paragraph (2) also places additional re- 
quirements on the mistaken individual before 
the paragraph may be invoked to avoid an 
erroneous electronic record. The individual 
must take prompt action to advise the other 
party of the error and the fact that the individ- 
ual did not intend the electronic record. 
Whether the action is prompt must be deter- 
mined from all the circumstances including the 
individual’s ability to contact the other party. 
The individual should advise the other party 
both of the error and of the lack of intention to 
be bound (i.e., avoidance) by the electronic 
record received. Since this provision allows 
avoidance by the mistaken party, that party 
should also be required to expressly note that it 
is seeking to avoid the electronic record, 1.e., 
lacked the intention to be bound. 

Second, restitution is normally required in 
order to undo a mistaken transaction. Accord- 
ingly, the individual must also return or de- 
stroy any consideration received, adhering to 
instructions from the other party in any case. 
This is to assure that the other party retains 
control over the consideration sent in error. 

Finally, and most importantly in regard to 
transactions involving intermediaries which 
may be harmed because transactions cannot be 
unwound, the individual cannot have received 
any benefit from the transaction. This section 
prevents a party from unwinding a transaction 
after the delivery of value and consideration 
which cannot be returned or destroyed. For 
example, if the consideration received is infor- 
mation, it may not be possible to avoid the 
benefit conferred. While the information itself 
could be returned, mere access to the informa- 
tion, or the ability to redistribute the informa- 
tion would constitute a benefit precluding the 
mistaken party from unwinding the transac- 
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tion. It may also occur that the mistaken party 
receives consideration which changes in value 
between the time of receipt and the first oppor- 
tunity to return. In such a case restitution 
cannot be made adequately, and the transac- 
tion would not be avoidable. In each of the 
foregoing cases, under subparagraph (2)(c), the 
individual would have received the benefit of 
the consideration and would NOT be able to 
avoid the erroneous electronic record under 
this section. 

7. In all cases not covered by paragraphs (1) 
or (2), where error or change to a record occur, 
the parties contract, or other law, specifically 
including the law of mistake, applies to resolve 
any dispute. In the event that the parties’ 
contract and other law would achieve different 
results, the construction of the parties’ contract 
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is left to the other law. If the error occurs in the 
context of record retention, Section 12 [G.S. 
66-322] will apply. In that case the standard is 
one of accuracy and retrievability of the infor- 
mation. 

8. Paragraph (4) makes the error correction 
provision in paragraph (2) and the application 
of the law of mistake in paragraph (3) non- 
variable. Paragraph (2) provides incentives for 
parties using electronic agents to establish 
safeguards for individuals dealing with them. 
It also avoids unjustified windfalls to the indi- 
vidual by erecting stringent requirements be- 
fore the individual may exercise the right of 
avoidance under the paragraph. Therefore, 
there is no reason to permit parties to avoid the 
paragraph by agreement. Rather, parties 
should satisfy the paragraph’s requirements. 


§ 66-321. Notarization and acknowledgment. 


If a law requires a signature or record relating to a transaction to be 
notarized, acknowledged, verified, or made under oath, the requirement is 
satisfied if the electronic signature of the person authorized to perform those 
acts, together with all other information required to be included by other 
applicable law, is attached to or logically associated with the signature or 
record. (2000-152, s. 1.) 


OFFICIAL COMMENT 


This Section permits a notary public and 
other authorized officers to act electronically, 
effectively removing the stamp/seal require- 
ments. However, the section does not eliminate 
any of the other requirements of notarial laws, 
and consistent with the entire thrust of this 
Act, simply allows the signing and information 
to be accomplished in an electronic medium. 

For example, Buyer wishes to send a nota- 
rized Real Estate Purchase Agreement to Seller 
via e-mail. The notary must appear in the room 
with the Buyer, satisfy him/herself as to the 
identity of the Buyer, and swear to that identi- 
fication. All that activity must be reflected as 
part of the electronic Purchase Agreement and 
the notary’s electronic signature must appear 
as a part of the electronic real estate purchase 
contract. 


As another example, Buyer seeks to send 
Seller an affidavit averring defects in the prod- 
ucts received. A court clerk, authorized under 
state law to administer oaths, is present with 
Buyer in a room. The Clerk administers the 
oath and includes the statement of the oath, 
together with any other requisite information, 
in the electronic record to be sent to the Seller. 
Upon administering the oath and witnessing 
the application of Buyer’s electronic signature 
to the electronic record, the Clerk also applies 
his electronic signature to the electronic record. 
So long as all substantive requirements of other 
applicable law have been fulfilled and are re- 
flected in the electronic record, the sworn elec- 
tronic record of Buyer is as effective as if it had 
been transcribed on paper. 


§ 66-322. Retention of electronic records; originals. 


(a) If a law requires that a record be retained, the requirement is satisfied 
by retaining an electronic record of the information in the record which: 

(1) Accurately reflects the information set forth in the record at the time 

it was first generated in its final form as an electronic record or 


otherwise; and 


(2) Remains accessible for later reference. 
(b) Arequirement to retain a record in accordance with subsection (a) of this 
section does not apply to any information the sole purpose of which is to enable 
the record to be sent, communicated, or received. 
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(c) A person may satisfy subsection (a) of this section by using the services 
of another person if the requirements of that subsection are satisfied. 

(d) Ifa law requires a record to be presented or retained in its original form, 
or provides consequences if the record is not presented or retained in its 
original form, that law is satisfied by an electronic record retained in 
accordance with subsection (a) of this section. 

(e) If a law requires retention of a check, that requirement is satisfied by 
retention of an electronic record of the information on the front and back of the 
check in accordance with subsection (a) of this section. 

(f) A record retained as an electronic record in accordance with subsection 
(a) of this section satisfies a law requiring a person to retain a record for 
evidentiary, audit, or like purposes, unless a law enacted after the effective 
date of this Article specifically prohibits the use of an electronic record for the 
specified purpose. 

(g) This section does not preclude a governmental agency of this State from 
specifying additional requirements for the retention of a record subject to the 
agency’ jurisdiction. (2000-152, s. 1.) 


OFFICIAL COMMENT 


1. This section deals with the serviceability of 
electronic records as retained records and orig- 
inals. So long as there exists reliable assurance 
that the electronic record accurately repro- 
duces the information, this section continues 
the theme of establishing the functional equiv- 
alence of electronic and paper-based records. 
This is consistent with Fed.R.Evid. 1001(3) and 
Unif.R.Evid. 1001(3) (1974). This section as- 
sures that information stored electronically 
will remain effective for all audit, evidentiary, 
archival and similar purposes. 

2. In an electronic medium, the concept of an 
original document is problematic. For example, 
as one drafts a document on a computer the 
“original” is either on a disc or the hard drive to 
which the document has been initially saved. If 
one periodically saves the draft, the fact is that 
at times a document may be first saved to disc 
then to hard drive, and at others vice versa. In 
such a case the “original” may change from the 
information on the disc to the information on 
the hard drive. Indeed, it may be argued that 
the “original” exists solely in RAM and, in a 
sense, the original is destroyed when a “copy” is 
saved to a disc or to the hard drive. In any 
event, in the context of record retention, the 
concern focuses on the integrity of the informa- 
tion, and not with its “originality.” 

3. Subsection (a) requires accuracy and the 
ability to access at a later time. The require- 
ment of accuracy is derived from the Uniform 
and Federal Rules of Evidence. The require- 
ment of continuing accessibility addresses the 
issue of technology obsolescence and the need 
to update and migrate information to develop- 
ing systems. It is not unlikely that within the 
span of 5-10 years (a period during which 
retention of much information is required) a 
corporation may evolve through one or more 


generations of technology. More to the point, 
this technology may be incompatible with each 
other necessitating the reconversion of infor- 
mation from one system to the other. 

For example, certain operating systems from 
the early 1980’s, e.g., memory typewriters, be- 
came obsolete with the development of personal 
computers. The information originally stored 
on the memory typewriter would need to be 
converted to the personal computer system in a 
way meeting the standards for accuracy con- 
templated by this section. It is also possible 
that the medium on which the information is 
stored is less stable. For example, information 
stored on floppy discs is generally less stable, 
and subject to a greater threat of disintegra- 
tion, that information stored on a computer 
hard drive. In either case, the continuing acces- 
sibility issue must be satisfied to validate infor- 
mation stored by electronic means under this 
section. 

This section permits parties to convert origi- 
nal written records to electronic records for 
retention so long as the requirements of sub- 
section (a) are satisfied. Accordingly, in the 
absence of specific requirements to retain writ- 
ten records, written records may be destroyed 
once saved as electronic records satisfying the 
requirements of this section. 

The subsection refers to the information con- 
tained in an electronic record, rather than 
relying on the term electronic record, as a 
matter of clarity that the critical aspect in 
retention is the information itself. What infor- 
mation must be retained is determined by the 
purpose for which the information is needed. If 
the addressing and pathway information re- 
garding an e-mail is relevant, then that infor- 
mation should also be retained. However if it is 
the substance of the e-mail that is relevant, 
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only that information need be retained. Of 
course, wise record retention would include all 
such information since what information will 
be relevant at a later time will not be known. 

4. Subsections (b) and (c) simply make clear 
that certain ancillary information or the use of 
third parties, does not affect the serviceability 
of records and information retained electroni- 
cally. Again, the relevance of particular infor- 
mation will not be known until that informa- 
tion is required at a subsequent time. 

5. Subsection (d) continues the theme of the 
Act as validating electronic records as originals 
where the law requires retention of an original. 
The validation of electronic records and elec- 
tronic information as originals is consistent 
with the Uniform Rules of Evidence. See Uni- 
form Rules of Evidence 1001(3), 1002, 1003 and 
1004. 

6. Subsection (e) specifically addresses par- 
ticular concerns regarding check retention stat- 
utes in many jurisdictions. A Report compiled 
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by the Federal Reserve Bank of Boston identi- 
fies hundreds of state laws which require the 
retention or production of original canceled 
checks. Such requirements preclude banks and 
their customers from realizing the benefits and 
efficiencies related to truncation processes oth- 
erwise validated under current law. The bene- 
fits to banks and their customers from elec- 
tronic check retention are effectuated by this 
provision. 

7. Subsections (f) and (g) generally address 
other record retention statutes. As with check 
retention, all businesses and individuals may 
realize significant savings from electronic 
record retention. So long as the standards in 
Section 12 [G.S. 66-322] are satisfied, this sec- 
tion permits all parties to obtain those benefits. 
As always the government may require records 
in any medium, however, these subsections 
require a governmental agency to specifically 
identify the types of records and requirements 
that will be imposed. 


§ 66-323. Admissibility in evidence. 


In a proceeding, evidence of a record or signature may not be excluded solely 
because it is in electronic form. (2000-152, s. 1.) 


OFFICIAL COMMENT 


Like section 7 [G.S. 66-317], this Section 
prevents the nonrecognition of electronic 
records and signatures solely on the ground of 
the media in which information is presented. 


Nothing in this section relieves a party from 
establishing the necessary foundation for the 
admission of an electronic record. See Uniform 
Rules of Evidence 1001(3), 1002,1003 and 1004. 


§ 66-324. Automated transaction. 


In an automated transaction, the following rules apply: 

(1) Acontract may be formed by the interaction of electronic agents of the 
parties, even if no individual was aware of or reviewed the electronic 
agents’ actions or the resulting terms and agreements. 

(2) Acontract may be formed by the interaction of an electronic agent and 
an individual, acting on the individual’s own behalf or for another 
person, including by an interaction in which the individual performs 
actions that the individual is free to refuse to perform and which the 
individual knows or has reason to know will cause the electronic agent 
to complete the transaction or performance. 

(3) The terms of the contract are determined by the substantive law 
applicable to it. (2000-152, s. 1.) 


OFFICIAL COMMENT 


1. This section confirms that contracts can be 
formed by machines functioning as electronic 
agents for parties to a transaction. It negates 
any claim that lack of human intent, at the 
time of contract formation, prevents contract 
formation. When machines are involved, the 
requisite intention flows from the programing 


and use of the machine. As in other cases, these 
are salutary provisions consistent with the fun- 
damental purpose of the Act to remove barriers 
to electronic transactions while leaving the 
substantive law, e.g., law of mistake, law of 
contract formation, unaffected to the greatest 
extent possible. 
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2. The process in paragraph (2) validates an 
anonymous click-through transaction. It is pos- 
sible that an anonymous click-through process 
may simply result in no recognizable legal 
relationship, e.g., A goes to a person’s website 
and acquires access without in any way identi- 
fying herself, or otherwise indicating agree- 
ment or assent to any limitation or obligation, 
and the owner’s site grants A access. In such a 
case no legal relationship has been created. 

On the other hand it may be possible that A’s 
actions indicate agreement to a particular 
term. For example, A goes to a website and is 
confronted by an initial screen which advises 
her that the information at this site is propri- 
etary, that A may use the information for her 
own personal purposes, but that, by clicking 
below, A agrees that any other use without the 
site owner’s permission is prohibited. If A clicks 
“agree” and downloads the information and 
then uses the information for other, prohibited 
purposes, should not A be bound by the click? It 
seems the answer properly should be, and 
would be, yes. 

If the owner can show that the only way A 
could have obtained the information was from 
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his website, and that the process to access the 
subject information required that A must have 
clicked the “I agree” button after having the 
ability to see the conditions on use, A has 
performed actions which A was free to refuse, 
which A knew would cause the site to grant her 
access, 1.e., “complete the transaction.” The 
terms of the resulting contract will be deter- 
mined under general contract principles, but 
will include the limitation on A’s use of the 
information, as a condition precedent to grant- 
ing her access to the information. 

3. In the transaction set forth in Comment 2, 
the record of the transaction also will include 
an electronic signature. By clicking “I agree” A 
adopted a process with the intent to “sign,” i.e., 
bind herself to a legal obligation, the resulting 
record of the transaction. If a “signed writing” 
were required under otherwise applicable law, 
this transaction would be enforceable. If a 
“signed writing” were not required, it may be 
sufficient to establish that the electronic record 
is attributable to A under section 9. Attribution 
may be shown in any manner reasonable in- 
cluding showing that, of necessity, A could only 
have gotten the information through the pro- 
cess at the website. 


§ 66-325. Time and place of sending and receipt. 


(a) Unless otherwise agreed between a sender and a recipient, which in a 
consumer transaction must be reasonable under the circumstances, an elec- 


tronic record is sent when it: 


(1) Is addressed properly or otherwise directed properly to an information 
processing system that the recipient has designated or uses for the 
purpose of receiving electronic records or information of the type sent 
and from which the recipient is able to retrieve the electronic record; 

(2) Is in a form capable of being processed by that system; and 

(3) Enters an information processing system outside the control of the 
sender or of a person that sent the electronic record on behalf of the 
sender or enters a region of the information processing system 
designated or used by the recipient which is under the control of the 


recipient. 


(b) Unless otherwise agreed between a sender and a recipient, which in a 
consumer transaction must be reasonable under the circumstances, an elec- 


tronic record is received when: 


(1) It enters an information processing system that the recipient has 
designated or uses for the purpose of receiving electronic records or 
information of the type sent and from which the recipient is able to 
retrieve the electronic record; and 

(2) It is in a form capable of being processed by that system. 

(c) Subsection (b) of this section applies even if the place the information 
processing system is located is different from the place the electronic record is 
deemed to be received under subsection (d) of this section. 

(d) Unless otherwise expressly provided in the electronic record or agreed 
between the sender and the recipient, an electronic record is deemed to be sent 
from the sender’s place of business and to be received at the recipient’s place 
of business. For purposes of this subsection, the following rules apply: 


651 


§66-325 CH. 66. COMMERCE AND BUSINESS §66-325 


(1) If the sender or recipient has more than one place of business, the 
place of business of that person is the place having the closest 
relationship to the underlying transaction. 

(2) If the sender or the recipient does not have a place of business, the 
place of business is the sender’s or recipient’s residence, as the case 
may be. 

(e) An electronic record is received under subsection (b) of this section even 
if no individual is aware of its receipt; provided, however, in a consumer 
transaction, a record has not been received unless it is received by the intended 
recipient in a manner in which the sender has a reasonable basis to believe 
that the record can be opened and read by the recipient. 

(f) Receipt of an electronic acknowledgment from an information processing 
system described in subsection (b) of this section establishes that a record was 
received but, by itself, does not establish that the content sent corresponds to 
the content received. 

(g) If a person is aware that an electronic record purportedly sent under 
subsection (a) of this section, or purportedly received under subsection (b) of 
this section, was not actually sent or received, the legal effect of the sending or 
receipt is determined by other applicable law. Except to the extent permitted 
by the other law, the requirements of this subsection may not be varied by 
agreement. (2000-152, s. 1; 2001-295, s. 4.) 


OFFICIAL COMMENT 


1. This section provides default rules regard- 
ing when and from where an electronic record 
is sent and when and where an electronic 
record is received. This section does not address 
the efficacy of the record that is sent or re- 
ceived. That is, whether a record is unintelligi- 
ble or unusable by a recipient is a separate 
issue from whether that record was sent or 
received. The effectiveness of an_ illegible 
record, whether it binds any party, are ques- 
tions left to other law. 

2. Subsection (a) furnishes rules for deter- 
mining when an electronic record is sent. The 
effect of the sending and its import are deter- 
mined by other law once it is determined that a 
sending has occurred. 

In order to have a proper sending, the sub- 
section requires that information be properly 
addressed or otherwise directed to the recipi- 
ent. In order to send within the meaning of this 
section, there must be specific information 
which will direct the record to the intended 
recipient. Although mass electronic sending is 
not precluded, a general broadcast message, 
sent to systems rather than individuals, would 
not suffice as a sending. 

The record will be considered sent once it 
leaves the control of the sender, or comes under 
the control of the recipient. Records sent 
through e-mail or the internet will pass 
through many different server systems. Accord- 
ingly, the critical element when more than one 
system is involved is the loss of control by the 
sender. 

However, the structure of many message de- 
livery systems is such that electronic records 


may actually never leave the control of the 
sender. For example, within a university or 
corporate setting, e-mail sent within the sys- 
tem to another faculty member is technically 
not out of the sender’s control since it never 
leaves the organization’s server. Accordingly, to 
qualify as a sending, the e-mail must arrive at 
a point where the recipient has control. This 
section does not address the effect of an elec- 
tronic record that is thereafter “pulled back,” 
e.g., removed from a mailbox. The analog in the 
paper world would be removing a letter from a 
person’s mailbox. As in the case of providing 
information electronically under Section 8, the 
recipient’s ability to receive a message should 
be judged from the perspective of whether the 
sender has done any action which would pre- 
clude retrieval. This is especially the case in 
regard to sending, since the sender must direct 
the record to a system designated or used by 
the recipient. 

3. Subsection (b) provides simply that when a 
record enters the system which the recipient 
has designated or uses and to which it has 
access, in a form capable of being processed by 
that system, it is received. Keying receipt to a 
system accessible by the recipient removes the 
potential for a recipient leaving messages with 
a server or other service in order to avoid 
receipt. However, the section does not resolve 
the issue of how the sender proves the time of 
receipt. 

To assure that the recipient retains control of 
the place of receipt, subsection (b) requires that 
the system be specified or used by the recipient, 
and that the system be used or designated for 
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the type of record being sent. Many people have 
multiple e-mails for different purposes. Subsec- 
tion (b) assures that recipients can designate 
the e-mail address or system to be used in a 
particular transaction. For example, the recip- 
ient retains the ability to designate a home 
e-mail for personal matters, work e-mail for 
official business, or a separate organizational 
e-mail solely for the business purposes of that 
organization. If A sends B a notice at his home 
which relates to business, it may not be deemed 
received if B designated his business address as 
the sole address for business purposes. 
Whether actual knowledge upon seeing it at 
home would qualify as receipt is determined 
under the otherwise applicable substantive 
law. 

4. Subsections (c) and (d) provide default 
rules for determining where a record will be 
considered to have been sent or received. The 
focus is on the place of business of the recipient 
and not the physical location of the information 
processing system, which may bear absolutely 
no relation to the transaction between the par- 
ties. It is not uncommon for users of electronic 
commerce to communicate from one State to 
another without knowing the location of infor- 
mation systems through which communication 
is operated. In addition, the location of certain 
communication systems may change without 
either of the parties being aware of the change. 
Accordingly, where the place of sending or re- 
ceipt is an issue under other applicable law, 
e.g., conflict of laws issues, tax issues, the 
relevant location should be the location of the 
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sender or recipient and not the location of the 
information processing system. 

Subsection (d) assures individual flexibility 
in designating the place from which a record 
will be considered sent or at which a record will 
be considered received. Under subsection (d) a 
person may designate the place of sending or 
receipt unilaterally in an electronic record. This 
ability, as with the ability to designate by 
agreement, may be limited by otherwise appli- 
cable law to places having a reasonable rela- 
tionship to the transaction. 

5. Subsection (e) makes clear that receipt is 
not dependent on a person having notice that 
the record is in the person’s system. Receipt 
occurs when the record reaches the designated 
system whether or not the recipient ever re- 
trieves the record. The paper analog is the 
recipient who never reads a mail notice. 

6. Subsection (f) provides legal certainty re- 
garding the effect of an electronic acknowledg- 
ment. It only addresses the fact of receipt, not 
the quality of the content, nor whether the 
electronic record was read or “opened.” 

7. Subsection (g) limits the parties’ ability to 
vary the method for sending and receipt pro- 
vided in subsections (a) and (b), when there is a 
legal requirement for the sending or receipt. As 
in other circumstances where legal require- 
ments derive from other substantive law, to the 
extent that the other law permits variation by 
agreement, this Act does not impose any addi- 
tional requirements, and provisions of this Act 
may be varied to the extent provided in the 
other law. 


§ 66-326. Transferable records. 


(a) In this section, “transferable record” means an electronic record that: 
(1) Would be a note under Article 3 of Chapter 25 of the General Statutes 
or a document under Article 7 of Chapter 25 of the General Statutes 
if the electronic record were in writing; and 
(2) The issuer of the electronic record expressly has agreed is a transfer- 


able record. 


(b) A person has control of a transferable record if a system employed for 
evidencing the transfer of interests in the transferable record reliably estab- 
lishes that person as the person to which the transferable record was issued or 


transferred. 


(c) Asystem satisfies subsection (b) of this section, and a person is deemed 
to have control of a transferable record, if the transferable record is created, 
stored, and assigned in such a manner that: 

(1) A single authoritative copy of the transferable record exists which is 
unique, identifiable, and, except as otherwise provided in subdivisions 
(4), (5), and (6) of this subsection, unalterable; 
(2) The authoritative copy identifies the person asserting control as: 
a. The person to which the transferable record was issued; or 
b. If the authoritative copy indicates that the transferable record has 
been transferred, the person to which the transferable record was 


most recently transferred; 
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(3) The authoritative copy is communicated to and maintained by the 
person asserting control or its designated custodian; 

(4) Copies or revisions that add or change an identified assignee of the 
authoritative copy can be made only with the consent of the person 
asserting control; 

(5) Each copy of the authoritative copy and any copy of a copy is readily 
identifiable as a copy that is not the authoritative copy; and 

(6) Any revision of the authoritative copy is readily identifiable as 
authorized or unauthorized. 

(d) Except as otherwise agreed, a person having control of a transferable 
record is the holder, as defined in G.S. 25-1-201(20), of the transferable record 
and has the same rights and defenses as a holder of an equivalent record or 
writing under Chapter 25 of the General Statutes, including, if the applicable 
statutory requirements under G.S. 25-3-302(a), 25-7-501, or 25-9-330 are 
satisfied, the rights and defenses of a holder in due course, a holder to which 
a negotiable document of title has been duly negotiated, or a purchaser, 
respectively. Delivery, possession, and endorsement are not required to obtain 
or exercise any of the rights under this subsection. 

(e) Except as otherwise agreed, an obligor under a transferable record has 
the same rights and defenses as an equivalent obligor under equivalent 
records or writings under Chapter 25 of the General Statutes. 

(f) If requested by a person against which enforcement is sought, the person 
seeking to enforce the transferable record shall provide reasonable proof that 
the person is in control of the transferable record. Proof may include access to 
the authoritative copy of the transferable record and related business records 
sufficient to review the terms of the transferable record and to establish the 
identity of the person having control of the transferable record. (2000-152, s. 1; 
2000-140, s. 97.) 


OFFICIAL COMMENT 


1. Paper negotiable instruments and docu- 
ments are unique in the fact that a tangible 
token — a piece of paper — actually embodies 
intangible rights and obligations. The extreme 
difficulty of creating a unique electronic token 
which embodies the singular attributes of a 
paper negotiable document or instrument, dic- 
tates that the rules relating to negotiable doc- 
uments and instruments not be simply 
amended to allow the use of an electronic record 
for the requisite paper writing. However, the 
desirability of establishing rules by which busi- 
ness parties might be able to acquire some of 
the benefits of negotiability in an electronic 
environment is recognized by the inclusion of 
this Section on Transferable Records. 

This section provides legal support for the 
creation, transferability and enforceability of 
electronic note and document equivalents, as 
against the issuer/obligor. The certainty cre- 
ated by the section provides the requisite incen- 
tive for industry to develop the systems and 
processes, which involve significant expendi- 
tures of time and resources, to enable the use of 
such electronic documents. 

The importance of facilitating the develop- 
ment of systems which will permit electronic 
equivalents is a function of cost, efficiency and 


safety for the records. The storage cost and 
space needed for the billions of paper notes and 
documents is phenomenal. Further, natural di- 
sasters can wreak havoc on the ability to meet 
legal requirements for retaining, retrieving and 
delivering paper instruments. The develop- 
ment of electronic systems meeting the rigor- 
ous standards of this Section will permit reten- 
tion of copies which reflect the same integrity 
as the original. As a result storage, transmis- 
sion and other costs will be reduced, while 
security and the ability to satisfy legal require- 
ments governing such paper records will be 
enhanced. 

Section 16 [G.S. 66-326] provides for the 
creation of an electronic record which may be 
controlled by the holder who in turn may obtain 
the benefits of holder in due course and good 
faith purchaser status. If the benefits and effi- 
ciencies of electronic media are to be realized in 
this industry it is essential to establish a mean 
by which transactions involving paper promis- 
sory notes may be accomplished completely 
electronically. Particularly as other aspects of 
such transactions are accomplished electroni- 
cally, the drag on the transaction of requiring a 
paper note becomes evident. In addition to 
alleviating the logistical problems of generat- 
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ing and storing and retrieving paper, the mail- 
ing and transmission costs associated with 
such transactions will also be reduced. 

2. The definition of transferable record is 
limited in two significant ways. First, only the 
equivalent of paper promissory notes and paper 
documents of title can be created as transfer- 
able records. Notes and Documents of Title do 
not impact the broad systems that relate to the 
broader payments mechanisms related, for ex- 
ample, to checks. Impacting the check collec- 
tion system by allowing for “electronic checks” 
has ramifications well beyond the ability of this 
Act. Accordingly, this Act excludes from its 
scope, transactions governed by UCC Articles 3 
and 4. The limitation to promissory note equiv- 
alents in Section 16 [G.S. 66-326] is quite 
important in that regard because of the ability 
to deal with many enforcement issues by con- 
tract without affecting such systemic concerns. 

Second, not only is Section 16 [G.S. 66-326] 
limited to electronic records which would qual- 
ify as negotiable promissory notes or docu- 
ments if they were in writing, but the issuer of 
the electronic record must expressly agree that 
the electronic record is to be considered a trans- 
ferable record. The definition of transferable 
record as “an electronic record that ... the 
issuer of the electronic record expressly has 
agreed is a transferable record” indicates that 
the electronic record itself will likely set forth 
the issuer’s agreement, though it may be ar- 
gued that a contemporaneous electronic or 
written record might set forth the issuer’s 
agreement. However, conversion of a paper 
note issued as such would not be possible be- 
cause the issuer would not be the issuer, in such 
a case, of an electronic record. The purpose of 
such a restriction is to assure that transferable 
records can only be created at the time of 
issuance by the obligor. The possibility that a 
paper note might be converted to an electronic 
record and then intentionally destroyed, and 
the effect of such action, was not intended to be 
covered by Section 16 [G.S. 66-326]. 

The requirement that the obligor expressly 
agree in the electronic record to its treatment 
as a transferable record does not otherwise 
affect the characterization of a transferable 
record (i.e., does not affect what would be a 
paper note) because it is a statutory condition. 
Further, it does not obligate the issuer to un- 
dertake to do any other act than the payment of 
the obligation evidenced by the transferable 
record. Therefore, it does not make the trans- 
ferable record “conditional” within the meaning 
of Section 104(a)(3) of the Uniform Commercial 
Code. 

3. Under Section 16 [G.S. 66-326] acquisition 
of “control” over an electronic record serves as a 
substitute for “possession” in the paper analog. 
More precisely, “control” under Section 16 [G.S. 
66-326] serves as the substitute for delivery, 
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indorsement and possession of a negotiable 
promissory note or negotiable document of title. 
Section 16(b) [G.S. 66-326(b)] allows control to 
be found so long as “a system employed for 
evidencing the transfer of interests in the 
transferable record reliably establishes [the 
person claiming control] as the person to which 
the transferable record was issued or trans- 
ferred.” The key point is that a system, whether 
involving third party registry or technological 
safeguards, must be shown to reliably establish 
the identity of the person entitled to payment. 
Section 16(c) [G.S. 66-326(c)] then sets forth a 
safe harbor list of very strict requirements for 
such a system. The specific provisions listed in 
Section 16(c) [G.S. 66-326(c)] are derived from 
Section 105 of Revised Article 9 of the Uniform 
Commercial Code. Generally, the transferable 
record must be unique, identifiable, and except 
as specifically permitted, unalterable. That 
“authoritative copy” must (i) identify the person 
claiming control as the person to whom the 
record was issued or most recently transferred, 
(11) be maintained by the person claiming con- 
trol or its designee, and (iii) be unalterable 
except with the permission of the person claim- 
ing control. In addition any copy of the author- 
itative copy must be readily identifiable as a 
copy and all revisions must be readily identifi- 
able as authorized or unauthorized. 

The control requirements may be satisfied 
through the use of a trusted third party registry 
system. Such systems are currently in place 
with regard to the transfer of securities entitle- 
ments under Article 8 of the UCC, and in the 
transfer of cotton warehouse receipts under the 
program sponsored by the United States De- 
partment of Agriculture. This Act would recog- 
nize the use of such a system so long as the 
standards of subsection (c) were satisfied. In 
addition, a technological system which met 
such exacting standards would also be permit- 
ted under Section 16 [G.S. 66-326]. 

For example, a borrower signs an electronic 
record which would be a promissory note or 
document if it were paper. The borrower specif- 
ically agrees in the electronic record that it will 
qualify as a transferable record under this 
section. The lender implements a newly devel- 
oped technological system which dates, en- 
crypts, and stores all the electronic information 
in the transferable record in a manner which 
lender can demonstrate reliably establishes 
lender as the person to which the transferable 
record was issued. In the alternative, the 
lender may contract with a third party to act as 
a registry for all such transferable records, 
retaining records establishing the party to 
whom the record was issued and all subsequent 
transfers of the record. An example of this 
latter method for assuring control is the system 
established for the issuance and transfer of 
electronic cotton warehouse receipts under 7 
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C.F.R. section 735 et seq. 

Of greatest importance in the system used is 
the ability to securely and demonstrably be 
able to transfer the record to others in a man- 
ner which assures that only one “holder” exists. 
The need for such certainty and security re- 
sulted in the very stringent standards for a 
system outlined in subsection (c). A system 
relying on a third party registry is likely the 
most effective way to satisfy the requirements 
of subsection (c) that the transferable record 
remain unique, identifiable and unalterable, 
while also providing the means to assure that 
the transferee is clearly noted and identified. 

It must be remembered that Section 16 [G.S. 
66-326] was drafted in order to provide suffi- 
cient legal certainty regarding the rights of 
those in control of such electronic records, that 
legal incentives would exist to warrant the 
development of systems which would establish 
the requisite control. During the drafting of 
Section 16 [G.S. 66-326], representatives from 
the Federal Reserve carefully scrutinized the 
impact of any electronicization of any aspect of 
the national payment system. Section 16 [G.S. 
66-326] represents a compromise position 
which, as noted, serves as a bridge pending 
more detailed study and consideration of what 
legal changes, if any, are necessary or appropri- 
ate in the context of the payment systems 
impacted. Accordingly, Section 16 [G.S. 66-326] 
provides limited scope for the attainment of 
important rights derived from the concept of 
negotiability, in order to permit the develop- 
ment of systems which will satisfy its strict 
requirements for control. 

4. It is important to note what the Section 
does not provide. Issues related to enforceabil- 
ity against intermediate transferees and 
transferors (i.e., indorser liability under a pa- 
per note), warranty liability that would attach 
in a paper note, and issues of the effect of 
taking a transferable record on the underlying 
obligation, are NOT addressed by this section. 
Such matters must be addressed, if at all, by 
contract between and among the parties in the 
chain of transmission and transfer of the trans- 
ferable record. In the event that such matters 
are not addressed by the contract, the issues 
would need to be resolved under otherwise 
applicable law. Other law may include general 
contract principles of assignment and assump- 
tion, or may include rules from Article 3 applied 
by analogy. 

For example, Issuer agrees to pay a debt by 
means of a transferable record issued to A. 
Unless there is agreement between issuer and 
A that the transferable record “suspends” the 
underlying obligation (see Section 3-310 of the 
Uniform Commercial Code), A would not be 
prevented from enforcing the underlying obli- 
gation without the transferable record. Simi- 
larly, if A transfers the transferable record to B 
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by means granting B control, B may obtain 
holder in due course rights against the obligor/ 
issuer, but B’s recourse against A would not be 
clear unless A agreed to remain liable under the 
transferable record. Although the rules of Arti- 
cle 3 may be applied by analogy in an appropri- 
ate context, in the absence of an express agree- 
ment in the transferable record or included by 
applicable system rules, the liability of the 
transferor would not be clear. 

5. Current business models exist which rely 
for their efficacy on the benefits of negotiability. 
A principal example, and one which informed 
much of the development of Section 16 [G.S. 
66-326], involves the mortgage backed securi- 
ties industry. Aggregators of commercial paper 
acquire mortgage secured promissory notes fol- 
lowing a chain of transfers beginning with the 
origination of the mortgage loan by a mortgage 
broker. In the course of the transfers of this 
paper, buyers of the notes and lenders/secured 
parties for these buyers will intervene. For the 
ultimate purchaser, the ability to rely on holder 
in due course and a good faith purchaser status 
creates the legal security necessary to issue its 
own investment securities which are backed by 
the obligations evidenced by the notes pur- 
chased. Only through their HIDC status can 
these purchasers be assured that third party 
claims will be barred. Only through their HIDC 
status can the end purchaser avoid the incred- 
ible burden of requiring and assuring that each 
person in the chain of transfer has waived any 
and all defenses to performance which may be 
created during the chain of transfer. 

6. This Section is a stand-alone provision. 
Although references are made to specific provi- 
sions in Article 3, Article 7, and Article 9 of the 
Uniform Commercial Code, these provisions 
are incorporated into this Act and made the 
applicable rules for purposes of this Act. The 
rights of parties to transferable records are 
established under subsections (d) and (e). Sub- 
section (d) provides rules for determining the 
rights of a party in control of a transferable 
record. The subsection makes clear that the 
rights are determined under this section, and 
not under other law, by incorporating the rules 
on the manner of acquisition into this statute. 
The last sentence of subsection (d) is intended 
to assure that requirements related to notions 
of possession, which are inherently inconsis- 
tent with the idea of an electronic record, are 
not incorporated into this statute. 

If a person establishes control, Section 16(d) 
[G.S. 66-326(d)] provides that that person is the 
“holder” of the transferable record which is 
equivalent to a holder of an analogous paper 
negotiable instrument. More importantly, if the 
person acquired control in a manner which 
would make it a holder in due course of an 
equivalent paper record, the person acquires 
the rights of a HIDC. The person in control 
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would therefore be able to enforce the transfer- 
able record against the obligor regardless of 
intervening claims and defenses. However, by 
pulling these rights into Section 16 [G.S. 66- 
326], this Act does NOT validate the wholesale 
electrification of promissory notes under Article 
3 of the Uniform Commercial Code. 

Further, it is important to understand that a 
transferable record under Section 16 [G.S. 66- 
326], while having no counterpart under Article 
3 of the Uniform Commercial Code, would be an 
“account,” “general intangible,” or “payment 
intangible” under Article 9 of the Uniform Com- 
mercial Code. Accordingly, two separate bodies 
of law would apply to that asset of the obligee. 
A taker of the transferable record under Section 
16 [G.S. 66-326] may acquire purchaser rights 
under Article 9 of the Uniform Commercial 
Code, however, those rights may be defeated by 
a trustee in bankruptcy of a prior person in 
control unless perfection under Article 9 of the 
Uniform Commercial Code by filing is achieved. 
If the person in control also takes control in a 
manner granting it holder in due course status, 
of course that person would take free of any 
claim by a bankruptcy trustee or lien creditor. 

7. Subsection (e) accords to the obligor of the 
transferable record rights equal to those of an 
obligor under an equivalent paper record. Ac- 
cordingly, unless a waiver of defense clause is 
obtained in the electronic record, or the trans- 
feree obtains HDC rights under subsection (d), 
the obligor has all the rights and defenses 
available to it under a contract assignment. 
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Additionally, the obligor has the right to have 
the payment noted or otherwise included as 
part of the electronic record. 

8. Subsection (f) grants the obligor the right 
to have the transferable record and other infor- 
mation made available for purposes of assuring 
the correct person to pay. This will allow the 
obligor to protect its interest and obtain the 
defense of discharge by payment or perfor- 
mance. This is particularly important because 
a person receiving subsequent control under 
the appropriate circumstances may well qualify 
as a holder in course who can again enforce 
payment of the transferable record. 

9. Section 16 [G.S. 66-326] is a singular 
exception to the thrust of this Act to simply 
validate electronic media used in commercial 
transactions. Section 16 [G.S. 66-326] actually 
provides a means for expanding electronic com- 
merce. It provides certainty to lenders and 
investors regarding the enforceability of a new 
class of financial services. It is hoped that the 
legal protections afforded by Section 16 [G.S. 
66-326] will engender the development of tech- 
nological and business models which will per- 
mit realization of the significant cost savings 
and efficiencies available through electronic 
transacting in the financial services industry. 
Although only a bridge to more detailed consid- 
eration of the broad issues related to negotia- 
bility in an electronic context, Section 16 [G.S. 
66-326] provides the impetus for that broader 
consideration while allowing continuation of 
developing technological and business models. 


§ 66-327. Consumer transactions; alternative procedures 
for use or acceptance of electronic records or 
electronic signatures. 


(a), (b) Repealed by Session Laws 2001-295, s. 5, effective October 1, 2001. 
(c) Consent to Electronic Records. — In a consumer transaction in which a 
statute, regulation, or rule of law of this State requires that information 
relating to a transaction or transactions in or affecting commerce be made 
available in writing or be disclosed to a consumer, the consumer’s agreement 
to conduct a transaction by electronic means shall be evidenced as provided in 
G.S. 66-315, and shall be found only when accomplished in compliance with the 
following provisions: 
(1) The consumer has affirmatively consented to the use of electronic 
means, and the consumer has not withdrawn consent. 
(2) The consumer, prior to consenting to the use of electronic means, is 
provided with a clear and conspicuous statement: 

a. Informing the consumer of any right or option of the consumer to 
have the record provided or made available on paper or in 
nonelectronic form. 

b. Informing the consumer of the right to withdraw consent to have 
the record provided or made available in an electronic form and of 
any conditions or consequences of such withdrawal. Those conse- 
quences may include termination of the parties’ relationship but 
may not include the imposition of fees. 
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c. Informing the consumer of whether the consent to have the record 
provided or made available in an electronic form applies only to 
the particular transaction which gave rise to the obligation to 
provide the record, or to identified categories of records that may 
be provided or made available during the course of the parties’ 
relationship. 

d. Describing the procedures the consumer must use to withdraw 
consent as provided in sub-subdivision (2)b. of this subsection or 
to update information needed to contact the consumer electron1- 
cally. 

e. Informing the consumer how, after the consent to have the record 
provided or made available in an electronic form, the consumer 
may request and obtain a paper copy of an electronic record. 

(3) The consumer, prior to consenting to the use of electronic means, is 
provided with a statement of the hardware and software require- 
ments for access to and retention of the electronic records; and the 
consumer consents electronically, or confirms his or her consent 
electronically, in a manner that reasonably demonstrates that the 
consumer can access information in the electronic form that will be 
used to provide the information that is the subject of the consent. 

(4) After the consent of a consumer in accordance with subdivision (1) of 
this subsection, if a change in the hardware or software requirements 
needed to access or retain electronic records creates a material risk 
that the consumer will not be able to access or retain a subsequent 
electronic record that was the subject of the consent, the person 
providing the electronic record provides the consumer with a state- 
ment of the revised hardware and software requirements for access to 
and retention of the electronic records, provides a statement of the 
right to withdraw consent without the imposition of any condition or 
consequence that was not disclosed under sub-subdivision (2)b. of this 
subsection, and again complies with subdivision (3) of this subsection. 

(d) Written Copy Required. — Notwithstanding G.S. 66-315(b), in a con- 
sumer transaction in which a statute, regulation, or rule of law of this State 
requires that information relating to a transaction or transactions be made 
available in writing or be disclosed to a consumer, where the consumer 
conducts the transaction on electronic equipment provided by or through the 
seller, the consumer shall be given a written copy of the contract or disclosure 
which is not in electronic form. A consumer’s consent to receive future notices 
regarding the transaction in an electronic form is valid only if the consumer 
confirms electronically, using equipment other than that provided by the seller, 
that (i) the consumer has the software specified by the seller as necessary to 
read future notices, and (ii) the consumer agrees to receive the notices in an 
electronic form. 

(e) Oral Communications. — An oral communication or a recording of an 
oral communication shall not qualify as an electronic record for purposes of 
this section, except as other provided under applicable law. 

(f) Consumer Transaction Entered Into in North Carolina. — If a consumer 
located in North Carolina enters into a consumer transaction which is created 
or documented by an electronic record, the transaction shall be deemed to have 
been entered into in North Carolina for purpose of G.S. 22B-3 which shall 
apply to the transaction. (2000-152, s. 1; 2001-295, s. 5.) 


§ 66-328. Procedures consistent with federal law. 


Consistent with the provisions of section 7002(a) of the Electronic Signa- 
tures in the Global and National Commerce Act, 15 U.S.C § 7002(a), this 
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Article sets forth alternative procedures or requirements for the use of 
electronic records to establish the legal effect or validity of records in electronic 
transactions. (2001-295, s. 6.) 


§ 66-329. Choice of law in computer information agree- 
ment. 


A choice of law provision in a computer information agreement which 
provides that the contract is to be interpreted pursuant to the laws of a state 
that has enacted the Uniform Computer Information Transactions Act, as 
proposed by the National Conference of Commissioners on Uniform State 
Laws, or any substantially similar law, is voidable and the agreement shall be 
interpreted pursuant to the laws of this State if the party against whom 
enforcement of the choice of law provisions is sought is a resident of this State 
or has its principal place of business located in this State. For purposes of this 
section, a “computer information agreement” means an agreement that would 
be governed by the Uniform Computer Information Transactions Act or 
substantially similar law as enacted in the state specified in the choice of law 
provisions if that state’s law were applied to the agreement. This section may 
not be varied by agreement of the parties. This section shall remain in force 
until such time as the North Carolina General Assembly enacts the Uniform 
Computer Information Transactions Act or any substantially similar law and 
that law becomes effective. (2001-295, s. 7.) 


§ 66-330. Severability clause. 


If any provision of this Article or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of this Article which can be given effect without the invalid 
provision or application, and to this end the provisions of this Article are 
severable. (2000-152, s. 1.) 


§§ 66-331 through 66-339: Reserved for future codification purposes. 


ARTICLE 41. 


Manufacturing Redevelopment Districts. 


§ 66-340. Legislative findings. 


(a) The General Assembly of North Carolina makes the following findings 
regarding the need for manufacturing redevelopment districts: 

(1) Economic development in the State will be served by providing an 
opportunity to restart production in manufacturing facilities designed 
for targeted industries such as photographic materials, digital inkjet 
products, digital photographic applications, and ether photographic 
printing technology, thereby providing employment opportunities for 
the residents of North Carolina. 

(2) When an existing facility can be modified to meet the needs of the new 
industry and thereby preserve and create jobs, it is in the public 
interest to provide a mechanism for these modifications to occur. 

(3) Economically distressed counties continue to lose manufacturing jobs, 
and the General Assembly must act to create new jobs for citizens 
residing in those counties. 


659 


§66-341 CH. 66. COMMERCE AND BUSINESS §66-342 


(4) The health and safety of the citizens of North Carolina will be served 
through the assessment and remediation of known and unknown 
environmental conditions at manufacturing facilities. 

(5) The public interest will be served by State acquisition of title to real 
property located within significant State property holdings after 
manufacturing operations have permanently ceased, remediation has 
been completed, and the buildings associated with the manufacturing 
operation have been removed. 

(6) The public interest of the State will be served by encouraging owners 
of idle manufacturing facilities to transfer ownership in property in 
order to make it possible for new operators to restart production at 
these facilities. 

(b) For purposes of this Article, a new operator is an entity that proposes to 
restart operations at a manufacturing facility located within a manufacturing 
redevelopment district created under this act. (2005-462, s. 1.) 


Editor’s Note. — Session Laws 2005-462, s. Session Laws 2005-462, s. 8, made this Arti- 
1, was codified as this section by the Revisor of cle effective October 3, 2005. 
Statutes. 


§ 66-341. Purpose. 


A manufacturing redevelopment district shall be established to provide 
manufacturing, research and development, and related service and support 
jobs to citizens of the State while ensuring the remediation of known and 
unknown environmental conditions at manufacturing facilities. (2005-462, s. 
Zo 


Editor’s Note. — Session Laws 2005-462, s. 
2, was codified as this section by the Revisor of 
Statutes. 


§ 66-342. Establishment; criteria. 


(a) A manufacturing redevelopment district may be established on any 
parcel or tract of land or on any combination of contiguous parcels or tracts of 
land as provided in this section. To establish a manufacturing redevelopment 
district, the new operator of the manufacturing facilities located within the 
boundaries of the district shall certify to the Secretary of State that the district 
meets all of the criteria set out in this section. The certification shall describe 
the boundaries of the district by metes and bounds and shall set out the specific 
financial mechanism that guarantees completion of the assessment and 
remediation program as required under subdivision (b)(8) of this section. This 
certification shall constitute prima facie evidence that these criteria have been 
met. The district shall be considered to be established as a manufacturing 
redevelopment district on the date the certification is filed. Once established, 
a manufacturing redevelopment district shall continue to exist until title to the 
real property comprising the district is transferred to the State as provided in 
G.S. 66-346. 

(b) A manufacturing redevelopment district may be established only if all of 
the following criteria are met at the time the district is to be established: 

(1) The real property is located in a county that is economically distressed. 
For purposes of this subdivision, a county shall be considered econom- 
ically distressed if, as of the date of the most recent annual assess- 
ment by county officials, all of the following apply: 

a. The average weekly wage in the county is less than five hundred 
twenty-five dollars ($525.00) per person. 
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b. Wee asa of unemployed workers is greater than six percent 
O). 

c. The percentage of citizens who are at or below the federal poverty 
level, as determined by the most recent federal decennial census, 
is greater than nine percent (9%). 

(2) All of the real property comprising the district is a privately owned 
in-holding of 50 acres or more within a State forest of 10,000 acres or 
more. 

(3) The district contains a manufacturing facility that has been out of 
production for two years or more. 

(4) Failure to restart the manufacturing facility would result in a perma- 
nently lost opportunity to create 50 or more jobs. 

(5) The manufacturing facility has a total square footage of 500 square 
feet or more. 

(6) The new operator of the manufacturing facility guarantees investment 
of at least five million dollars ($5,000,000) in the manufacturing 
facility within 12 months following the creation of the manufacturing 
redevelopment district and guarantees employment of at least 50 
persons. 

(7) The new operator of the facility has done all of the following: 

a. Accepted responsibility for all requirements of this act. 

b. Accepted responsibility for assessment and remediation of known 
and unknown environmental conditions on the property that 
comprises the manufacturing redevelopment district in accor- 
dance with this act and other applicable environmental laws, 
regulations, and rules. 

c. Agreed to assume all other liabilities as provided in G.S. 66-344. 

d. Agreed to remove all buildings in the manufacturing redevelop- 
ment district when the new operator permanently ceases manu- 
facturing operations. 

e. Agreed to comply with other requirements of G.S. 66-346. 

(8) The new operator provides financial assurance, acceptable to the 
Department of Environment and Natural Resources, for the fulfill- 
ment of the requirements set out in G.S. 66-342(b)(7)b. Such financial 
assurance shall include a prefunded escrow account or other financing 
mechanism, in an amount not less than five million dollars 
($5,000,000), that runs in favor of the State in the event of a default. 
The establishment of the prefunded account shall not relieve the new 
operator of its obligation to comply with applicable laws in assessing 
and remediating the manufacturing facility. The Department of 
Environment and Natural Resources shall: (i) review the financial 
assurance contemplated by this act in light of reasonably available 
financial assurance and guaranteed remediation products and in light 
of known and reasonably anticipated unknown environmental condi- 
tions at the manufacturing redevelopment district, and (1i) complete 
its review of the financial assurance within 30 days of receipt by the 
Department of a request for such review by the new operator 
accompanied by a description of the financial assurance. The require- 
ment that the financial assurance is acceptable to the Department 
shall be waived if the Department does not complete its review within 
such 30 day period. 

(9) The owner of the real property has entered into an agreement to 
transfer the real property to be used as the manufacturing redevel- 
opment district to a local government entity. This local government 
entity has, in turn, entered into an agreement to transfer the real 
property comprising the district to the new operator under a condition 
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that when manufacturing operations permanently cease, the new 
operator will comply with the requirements of G.S. 66-346. (2005-462, 
s. 3.) 


Editor’s Note. — Session Laws 2005-462, s. 
3, was codified as this section by the Revisor of 
Statutes. 


§ 66-343. Qualified immunity for third-party claims; en- 
forcement of environmental requirements. 


(a) No person who owned or had an interest in any real property within a 
manufacturing redevelopment district at any time prior to the establishment 
of the district shall be liable to any private or third party for civil claims arising 
out of the presence of oil, a hazardous substance, or a hazardous waste on the 
real property if the cause of action arose after transfer of the property to the 
new operator under this act, regardless of when the oil, hazardous substance, 
or hazardous waste was brought to or discovered at the site. The qualified 
immunity provided by this section shall attach at the time that the new 
operator submits its certification to the Secretary of State pursuant to G.S. 
66-342(a) or at the time that the real property comprising the manufacturing 
redevelopment district is transferred to the new operator, whichever occurs 
later. The qualified immunity provided by this section is with respect to any 
theory of legal liability, including, but not limited to, any claim of negligence, 
nuisance, or trespass, or arising under other common law principles, or arising 
under any State statute or rule, including, but not limited to, Article 9 of 
Chapter 130A of the General Statutes, Articles 21 and 21A of Chapter 1438 of 
the General Statutes, and rules adopted pursuant to those Articles. The 
qualified immunity provided by this section shall continue in effect after the 
termination of the manufacturing redevelopment district. 

(b) Nothing in this act shall be construed to prevent the State from enforcing 
remediation standards, monitoring, or compliance requirements specifically 
required by the United States Environmental Protection Agency to be enforced 
by the State as a condition to receiving and retaining federal funds or program 
approval, authorization, or delegation. (2005-462, s. 4.) 


Editor’s Note. — Session Laws 2005-462, s. 
3, was codified as this section by the Revisor of 
Statutes. 


§ 66-344. Assignment of liability. 


In addition to any liability under any provision of law, the new operator of 
the manufacturing redevelopment district or its successor in interest shall be 
liable for all claims for which any prior owner has been granted qualified 
immunity by G.S. 66-343. This assignment of liability shall continue in effect 
after the termination of the manufacturing redevelopment district. The new 
operator or its successor in interest shall have all rights, claims, and defenses 
that are or would have been available to any prior owner with respect to claims 
for which the prior owner has been granted qualified immunity. (2005-462, s. 
5.) 


Editor’s Note. — Session Laws 2005-462, s. 
5, was codified as this section by the Revisor of 
Statutes. 
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§ 66-345. Transfer of property to a subsequent manufac- 
turer. 


The new operator or its successor in interest shall not transfer the property 
comprising the manufacturing redevelopment district to any person, including 
without limitation any corporate affiliate of the new operator, until such person 
has met all of the requirements applicable to a new operator under G.S. 
66-342(b)(7) through (9). (2005-462, s. 6.) 


Editor’s Note. — Session Laws 2005-462, s. 
6, was codified as this section by the Revisor of 
Statutes. 


§ 66-346. Donation and transfer of the district; transfer to 
the State. 


(a) The local government entity to which the real property comprising the 
manufacturing redevelopment district is transferred pursuant to G.S. 66- 
342(b)(9) shall accept title to the real property and shall immediately transfer 
such title to the new operator. The consideration for the transfer by the local 
government entity of title to the new operator shall be the creation of jobs and 
economic opportunities that will result from restarting manufacturing opera- 
tions on the real property. 

(b) When the new operator or its successor in interest permanently ceases 
manufacturing operations at the facility within the manufacturing redevelop- 
ment district, it shall expeditiously do all of the following: 

(1) Demolish and remove all buildings in the manufacturing redevelop- 
ment district. 

(2) Perform any additional assessment and remediation required by the 
Department of Environment and Natural Resources in accordance 
with applicable environmental laws. 

(3) Tender transfer of title to all of the land constituting the manufactur- 
ing redevelopment district to the State of North Carolina upon 
completion of any such assessment and remediation. 

(c) The State Property Office shall accept donation of the property for 
allocation to the contiguous State forest upon demonstration that all buildings 
have been removed and remediation completed to the satisfaction of the 
Secretary of the Department of Environment and Natural Resources in light of 
the requirements of this section. 

(d) When the State Property Office accepts donation of the property as 
provided in subsection (c) of this section, the manufacturing redevelopment 
district shall terminate. (2005-462, s. 7.) 


Editor’s Note. — Session Laws 2005-462, s. 
7, was codified as this section by the Revisor of 
Statutes. 
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Chapter 67. 


Dogs. 
Article 1. Sec. 
Owner’s Liability. management area may be killed; 
impounding unmuzzled dogs run- 
Sec. ning at large. 
67-1. Liability for injury to livestock or fowls. 67-15. [Repealed] 
67-2. Permitting bitch at large. 67-16. Failure to discharge duties imposed un- 
67-3. Sheep-killing dogs to be killed. der this Article. 
67-4. Failing to kill mad dog. 67-17. [Deleted.] 
67-18. Application of Article. 
Article 1A. 
Article 3. 


Dangerous Dogs. 


67-4.1. Definitions and procedures. 

67-4.2. Precautions against attacks by danger- 
ous dogs. 

67-4.3. Penalty for attacks by dangerous dogs. 

67-4.4. Strict liability. 

67-4.5. Local ordinances. 


Article 2. 


License Taxes on Dogs. 


67-5 through 67-11. [Repealed.] 

67-12. Permitting dogs to run at large at night; 
penalty; liability for damage. 

67-13. [Repealed.] 

67-14. Mad dogs, dogs killing sheep, etc., may 
be killed. 

67-14.1. Dogs injuring deer or bear on wildlife 


Special License Tax on Dogs. 
67-19 through 67-28. [Repealed.] 


Article 4. 
Guide Dogs. 


67-29. [Repealed.] 
Article 5. 


Protection of Livestock and Poultry from 
Ranging Dogs. 


67-30. Appointment of animal control officers 
authorized; salary, etc. 

67-31. Powers and duties of dog warden. 

67-32 through 67-35. [Repealed.] 

67-36. Article supplements existing laws. 


ARTICLE 1. 


Owner’s Liability. 


§ 67-1. Liability for injury to livestock or fowls. 


If any dog, not being at the time on the premises of the owner or person 
having charge thereof, shall kill or injure any livestock or fowls, the owner or 
person having such dog in charge shall be liable for damages sustained by the 
injury, killing, or maiming of any livestock, and costs of suit. (1911, c. 3, s. 1; 


(7 4e81? 1669;) 


Cross References. — As to dogfighting, see 
G.S. 14-362. As to unlawful removal or destruc- 
tion of electronic dog collars, see G.S. 14- 
401.17. As to admittance of pets to hotel rooms, 
see G.S. 72-7.1. As to assistance dogs for hand- 


icapped persons, see G.S. 168-4.2 et seq. 

Legal Periodicals. — For note on liability of 
owner for trespass of dogs while hunting, see 33 
N.C.L. Rev. 134 (1954). 


CASE NOTES 


As to owner’s liability for personal in- 
jury by dog, see Perry v. Phipps, 32 N.C. 259 
(1849); Harris v. Fisher, 115 N.C. 318, 20 S.E. 
461 (1894). 

As to property in dogs and liability for 


wrongfully killing or injuring them, see 
Dodson v. Mock, 20 N.C. 146 (1838); Mowery v. 
Town of Salisbury, 82 N.C. 175 (1880); State v. 
Smith, 156 N.C. 628, 72 S.E. 321 (1911); Beas- 
ley v. Byrum, 163 N.C. 3, 79 S.E. 270 (1913). 
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As to right to kill dog attempting to Applied in Development Assocs. v. Wake 
destroy animals used for food, see Parrott v. County Bd. of Adjustment, 48 N.C. App. 541, 
Hartsfield, 20 N.C. 110 (1838); State v. Smith, 269 S.E.2d 700 (1980). 
1L56N.G, 625) (215. aoe LOI), 


§ 67-2. Permitting bitch at large. 


If any person owning or having any bitch shall knowingly permit her to run 
at large during the erotic stage of copulation he shall be guilty of a Class 3 
misdemeanor. (1862-3, c. 41, s. 2; Code, s. 2501; Rev., s. 3303; C.S.,.s..1670; 
1993, ¢. 539) s4529° 10949x, Sess. c. 24,57 14) 


CASE NOTES 


Cited in Pegg v. Gray, 240 N.C. 548, 82 
S.E.2d 757 (1954). 


§ 67-3. Sheep-killing dogs to be killed. 


If any person owning or having any dog that kills sheep or other domestic 
animals, or that kills a human being, upon satisfactory evidence of the same 
being made before any judge of the district court in the county, and the owner 
duly notified thereof, shall refuse to kill it, and shall permit such dog to go at 
liberty, he shall be guilty of a Class 3 misdemeanor, and the dog may be killed 
by anyone if found going at large. (1862-3, c. 41, s. 1; 1874-5, c. 108, s. 2; Code, 
suz500sReyv.tsra304: Gis sseliG7 1973, c. 10845624 31907 7c DO feeb o sac noe 
3-530; 1994 Siw oesewvenZ4.s. 14(c))) 


Cross References. — As to what dogs may 
be killed, see G.S. 67-14. 


CASE NOTES 


As to right to kill dog attempting to Cited in Parrott v. Hartsfield, 20 N.C. 110 
destroy animals used for food, see Parrott v. (1838); Daniels v. Homer, 139 N.C. 219, 51 S.E. 
Hartsfield, 20 N.C. 110 (1838); Smith v. State, 992 (1905). 
156°N.C. 628, 7 2asaie3 21 (1911) 

Applied in Belk v. Boyce, 263 N.C. 24, 138 
S.E.2d 789 (1964). 


§ 67-4. Failing to kill mad dog. 


If the owner of any dog shall know, or have good reason to believe, that his 
dog, or any dog belonging to any person under his control, has been bitten by 
a mad dog, and shall neglect or refuse immediately to kill the same, he shall 
forfeit and pay the sum of fifty dollars ($50.00) to him who will sue therefor; 
and the offender shall be liable to pay all damages which may be sustained by 
anyone, in his property or person, by the bite of any such dog, and shall be 
guilty of a Class 3 misdemeanor. (R.C., c. 67; Code, s. 2499; Rev., s. 3305; C.S., 
S67 21995..C. 059, 67 ool LUDA x oess C4 en L4G) 


Cross References. — As to killing mad 
dogs, see G.S. 67-14. As to rabies, vaccination, 
etc., generally, see G.S. 130A-184 et seq. 
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§67-4.1 


ART. 1A. DANGEROUS DOGS 


§67-4.1 


CASE NOTES 


Actual Knowledge Unnecessary. — In an 
action under this section it is not necessary to 
prove that the biting dog was in fact mad. The 
words “good reason to believe” apply both to the 
condition of the biting dog and to the fact that 
the dog was bitten by a mad dog. Wallace v. 
Douglas, 32 N.C. 79 (1849). 

Dog Can Be Destroyed. — If owner refuses 
to destroy a dog, which is mad or is bitten by a 


mad dog, he subjects himself to the possibility 
of a fine and imprisonment and the dog can be 
destroyed by order of the justice issuing the 
warrant under this section. Beasley v. Byrum, 
163PN;Cn3979 S.He270sC1913), 

As to contributory negligence of person 
bitten by a mad dog, see Holton v. Moore, 165 
N.C. 549, 81 S.E. 779 (1914). 


ARTICLE 1A. 
Dangerous Dogs. 


§ 67-4.1. Definitions and procedures. 


(a) As used in this Article, unless the context clearly requires otherwise and 
except as modified in subsection (b) of this section, the term: 

(1) “Dangerous dog” means 
a. A dog that: 

1. Without provocation has killed or inflicted severe injury on a 
person; or 

2. Is determined by the person or Board designated by the county 
or municipal authority responsible for animal control to be 
potentially dangerous because the dog has engaged in one or 
more of the behaviors listed in subdivision (2) of this subsec- 
tion. 

b. Any dog owned or harbored primarily or in part for the purpose of 
dog fighting, or any dog trained for dog fighting. 

(2) “Potentially dangerous dog” means a dog that the person or Board 
designated by the county or municipal authority responsible for 
animal control determines to have: 

a. Inflicted a bite on a person that resulted in broken bones or 
disfiguring lacerations or required cosmetic surgery or hospital- 
ization; or 

b. Killed or inflicted severe injury upon a domestic animal when not 
on the owner’s real property; or 

c. Approached a person when not on the owner’s property in a vicious 
or terrorizing manner in an apparent attitude of attack. 

(3) “Owner” means any person or legal entity that has a possessory 
property right in a dog. 

(4) “Owner’s real property” means any real property owned or leased by 
the owner of the dog, but does not include any public right-of-way or 
a common area of a condominium, apartment complex, or townhouse 
development. 

(5) “Severe injury” means any physical injury that results in broken bones 
or disfiguring lacerations or required cosmetic surgery or hospitaliza- 
tion. 

(b) The provisions of this Article do not apply to: 

(1) A dog being used by a law enforcement officer to carry out the law 
enforcement officer’s official duties; 

(2) A dog being used in a lawful hunt; 

(3) Adog where the injury or damage inflicted by the dog was sustained by 
a domestic animal while the dog was working as a hunting dog, 
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herding dog, or predator control dog on the property of, or under the 
control of, its owner or keeper, and the damage or injury was to a 
species or type of domestic animal appropriate to the work of the dog; 
or 

(4) A dog where the injury inflicted by the dog was sustained by a person 
who, at the time of the injury, was committing a willful trespass or 
other tort, was tormenting, abusing, or assaulting the dog, had 
tormented, abused, or assaulted the dog, or was committing or 
attempting to commit a crime. 

(c) The county or municipal authority responsible for animal control shall 
designate a person or a Board to be responsible for determining when a dog is 
a “potentially dangerous dog” and shall designate a separate Board to hear any 
appeal. The person or Board making the determination that a dog is a 
“potentially dangerous dog” must notify the owner in writing, giving the 
reasons for the determination, before the dog may be considered potentially 
dangerous under this Article. The owner may appeal the determination by 
filing written objections with the appellate Board within three days. The 
appellate Board shall schedule a hearing within 10 days of the filing of the 
objections. Any appeal from the final decision of such appellate Board shall be 
taken to the superior court by filing notice of appeal and a petition for review 
within 10 days of the final decision of the appellate Board. Appeals from 
rulings of the appellate Board shall be heard in the superior court division. The 
appeal shall be heard de novo before a superior court judge sitting in the 
county in which the appellate Board whose ruling is being appealed is located. 
(1989 (Reg. Sess., 1990), c. 10238, s. 1.) 


CASE NOTES 


Potentially Dangerous Dog. — The defini- 
tion of “potentially dangerous dog” as set forth 


the dog that bit the victim; rather the evidence 
showed that it was the defendant’s son and the 


in subdivision (a)(2)c is not unconstitutionally 
vague and overbroad. Caswell County v. Hanks, 
120 N.C. App. 489, 462 S.E.2d 841 (1995). 
Owner or Keeper. — Jury award to the 
victim of a dog bite was vacated as the trial 
court erred by not granting the defendants’ 
motion for a directed verdict because the victim 
failed to establish that the defendants who the 
victim sued were the owners or the keepers of 


son’s girlfriend that owned the dog that bit the 
victim. Lee v. Rice, 154 N.C. App. 471, 572 
S.E.2d 219, 2002 N.C. App. LEXIS 1446 (2002). 

Appeal. — The language of the statute in 
this case is mandatory, providing that the ap- 
peal to superior court shall be heard de novo. 
Caswell County v. Hanks, 120 N.C. App. 489, 
462 S.E.2d 841 (1995). 


§ 67-4.2. Precautions against attacks by dangerous dogs. 


(a) It is unlawful for an owner to: 


(1) Leave a dangerous dog unattended on the owner’s real property unless 
the dog is confined indoors, in a securely enclosed and locked pen, or 
in another structure designed to restrain the dog; 

(2) Permit a dangerous dog to go beyond the owner’s real property unless 
the dog is leashed and muzzled or is otherwise securely restrained and 


muzzled. 


(b) If the owner of a dangerous dog transfers ownership or possession of the 
dog to another person (as defined in G.S. 12-3(6)), the owner shall provide 


written notice to: 


(1) The authority that made the determination under this Article, stating 
the name and address of the new owner or possessor of the dog; and 
(2) The person taking ownership or possession of the dog, specifying the 
dog’s dangerous behavior and the authority’s determination. 
(c) Violation of this section is a Class 3 misdemeanor. (1989 (Reg. Sess., 
£990)s 631025 ,68 a1: 1993;-e7 53894 suid 2: 1994 4b x liSesss cu 24arani4(c).) 
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§ 67-4.3. Penalty for attacks by dangerous dogs. 
The owner of a dangerous dog that attacks a person and causes physical 


injuries requiring medical treatment in excess of one hundred dollars ($100.00) 
shall be guilty of a Class 1 misdemeanor. (1989 (Reg. Sess., 1990), c. 1028, s. 1; 
1993, c. 539, s. 533; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 67-4.4. Strict liability. 


The owner of a dangerous dog shall be strictly liable in civil damages for any 
injuries or property damage the dog inflicts upon a person, his property, or 
another animal. (1989 (Reg. Sess., 1990), c. 1023, s. 1.) 


CASE NOTES 


Failure to Prove Defendant Was the _ keepers of the dog that bit the victim; rather 


Owner or Keeper of the Dog. — Jury award 
to the victim of a dog bite was vacated as the 
trial court erred by not granting the defen- 
dants’ motion for a directed verdict because the 
victim failed to establish that the defendants 
who the victim sued were the owners or the 


§ 67-4.5. Local ordinances. 


the evidence showed that it was the defendant’s 
son and the son’s girlfriend that owned the dog 
that bit the victim. Lee v. Rice, 154 N.C. App. 
ATi ab 1205.H).20° 21902002 (N.C. App. orn ls 
1446 (2002). 


Nothing in this Article shall be construed to prevent a city or county from 
adopting or enforcing its own program for control of dangerous dogs. (1989 


(Reg. Sess., 1990), c. 1023, s. 1.) 


ARTICLE 2. 


License Taxes on Dogs. 


§§ 67-5 through 67-11: Repealed by Session Laws 1973, c. 822, s. 6. 


Cross References. — As to the effect of the 
repeal, see the Editor’s note following GS. 
153A-1. 

Editor’s Note. — Session Laws 1973, c. 822, 
s. 6(c), provided: “All local acts and clauses of 


local acts modifying any section of the General 
Statutes repealed by this section or otherwise 
relating to the use of the proceeds of the dog tax 
heretofore levied pursuant to G.S. 67-5 (herein 
repealed) are repealed.” 


§ 67-12. Permitting dogs to run at large at night; penalty; 
liability for damage. 


No person shall allow his dog over six months old to run at large in the 
nighttime unaccompanied by the owner or by some member of the owner’s 
family, or some other person by the owner’s permission. Any person intention- 
ally, knowingly, and willfully violating this section shall be guilty of a Class 3 
misdemeanor, and shall also be liable in damages to any person injured or 
suffering loss to his property or chattels. (1919, c. 116, s. 5; C.S., s. 1680; 1993, 
c. 589, s. 534; 1994, Ex. Sess., c. 24, s. 14(c).) 


314; Watauga: Pub. Loc. 1927, c. 503 (See G.S. 
67-18); Yancey: 1985 (Reg. Sess., 1986), c. 897. 


Local Modification. — Buncombe: 1925, c. 
Slt Forsyth: 1967}*c: 918; Gaston: 1973; -c. 
1327; Halifax, New Hanover, Wake: 1925, c. 
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CASE NOTES 


Valid Exercise of Police Power. — Acity valid exercise of the police power. State v. 
ordinance which prohibits the owner from al- Clifton, 152 N.C. 800, 67 S.E. 751 (1910). 
lowing dogs to run at large without muzzles is a 


§ 67-13: Repealed by Session Laws 1973, c. 822, s. 6. 


§ 67-14. Mad dogs, dogs killing sheep, etc., may be killed. 


Any person may kill any mad dog, and also any dog if he is killing sheep, 
Cattle hors, coats, or poultry, (1919Nc. MMbes.o, Cron 6. Loo. 


Cross References. — As to liability of G.S. 67-3. As to lability of owner who fails to 
owner who fails to kill sheep-killing dog, see __kill mad dog, see G.S. 67-4. 


CASE NOTES 


Applied in Belk v. Boyce, 263 N.C. 24, 138 
S.E.2d 789 (1964). 


§ 67-14.1. Dogs injuring deer or bear on wildlife manage- 
ment area may be _ killed; impounding 
unmuzzled dogs running at large. 


(a) Any dog which trails, runs, injures or kills any deer or bear on any 
wildlife refuge, sanctuary or management area, now or hereafter so designated 
and managed by the Wildlife Resources Commission, during the closed season 
for hunting with dogs on such refuge or management area, is hereby declared 
to be a public nuisance, and any wildlife protector or other duly authorized 
agent or employee of the Wildlife Resources Commission may destroy, by 
humane method, any dog discovered trailing, running, injuring or killing any 
deer or bear in any such area during the closed season therein for hunting such 
game with dogs, without incurring liability by reason of his act in conformity 
with this section. 

(b) Any unmuzzled dog running at large upon any wildlife refuge, sanctuary, 
or management area, when unaccompanied by any person having such dog in 
charge, shall be seized and impounded by any wildlife protector, or other duly 
authorized agent or employee of the Wildlife Resources Commission. 

(c) The person impounding such dog shall cause a notice to be published at 
least once a week for two successive weeks in some newspaper published in the 
county wherein the dog was taken, or if none is published therein, in some 
newspaper having general circulation in the county. Such notice shall set forth 
a description of the dog, the place where it is impounded, and that the dog will 
be destroyed if not claimed and payment made for the advertisement, a catch 
fee of one dollar ($1.00) and the boarding, computed at the rate of fifty cents 
(50¢) per day, while impounded, by a certain date which date shall be not less 
than 15 days after the publication of the first notice. A similar notice shall be 
posted at the courthouse door. 

(d) The owner of the dog, or his agent, may recover such dog upon payment 
of the cost of the publication of the notices hereinbefore described together with 
a catch fee of one dollar ($1.00) and the expense, computed at the rate of fifty 
cents (50¢) per day, incurred while impounding and boarding the dog. 

(e) If any impounded dog is not recovered by the owner within 15 days after 
the publication of the first notice of the impounding, the dog may be destroyed 
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in a humane manner by any wildlife protector or other duly authorized agent 
or employee of the North Carolina Wildlife Resources Commission, and no 
liability shall attach to any person acting in accordance with this section. 
(boot ciel 0215's) 1.) 


§ 67-15: Repealed by Session Laws 1983, c. 35, s. 2. 


Cross References. — As to larceny of ani- 
mals generally, see now G.S. 14-84. 


§ 67-16. Failure to discharge duties imposed under this 
Article. 


Any person failing to discharge any duty imposed upon him under this 
Article shall be guilty of a Class 3 misdemeanor. (1919, c. 116, s. 10; C.S., s. 
1664 81993c, 539, Ss: 530; 1994, Ex. Sess., c_ 24, Ss. 14(c).) 


§ 67-17: Deleted. 


Editor’s Note. — This section has been  pealed by that section. It was held to have been 
deleted as it appeared to be local legislation of | so repealed in McAlister v. Yancey County, 212 
the type contemplated by G.S. 67-18 and re- N.C. 208, 193 S.E. 141 (1937). 


§ 67-18. Application of Article. 


This Article, G.S. 67-5 to 67-18, inclusive, is hereby made applicable to every 
county in the State of North Carolina, notwithstanding any provisions in local, 
special or private acts exempting any county or any township or municipality 
from the provisions of the same enacted at any General Assembly commencing 
at the General Assembly of 1919 and going through the General Assembly of 
192919 29.06.5318.) 


CASE NOTES 


Applied in McAlister v. Yancey County, 212 
N.C. 208, 193 S.E. 141 (1937). 


ARTICLE 3. 


Special License Tax on Dogs. 


§§ 67-19 through 67-28: Repealed by Session Laws 1973, c. 822, s. 6. 


Cross References. — As to the effect of the Statutes repealed by this section or otherwise 
repeal, see the Editor’s note under G.S.153A-1. relating to the use of the proceeds of the dog tax 
Editor’s Note. — Session Laws 1973, c. 822, heretofore levied pursuant to G.S. 67-5 (herein 
s. 6(c), provided: “All local acts and clauses of repealed) are repealed.” 
local acts modifying any section of the General 
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ARTICLE 4. 


Guide Dogs. 


§ 67-29: Repealed by Session Laws 1973, c. 493, s. 2. 


Cross References. — For present provi- 
sions as to assistance dogs for the handicapped, 
see G.S. 168-4.2 et seq. 


ARTICLE 5. 


Protection of Livestock and Poultry from Ranging Dogs. 


§ 67-30. Appointment of animal control officers autho- 
rized; salary, etc. 


A county may appoint one or more animal control officers and may fix their 
salaries, allowances, and expenses. (1951, c. 931, s. 1; 1955, c. 1333, s. 1; 1957, 
COP GIPES4 01GB Cn SZ 2hemO®) 


Local Modification. — Cabarrus: 1979, c. cc. 1005; Granville: 1965, c. 464, s. 2; Rowan: 
119; Forsyth: 1967, ¢. 587, s. 2; Franklin: 1953, =) los5i( Regs Sessy31986)5 ce Sid. 


§ 67-31. Powers and duties of dog warden. 


The powers and duties of the county dog warden shall be as follows: 

(1) He shall have the power of arrest and be responsible for the enforce- 
ment within his county of all public and public-local laws pertaining 
to the ownership and control of dogs, and shall cooperate with all 
other law-enforcement officers operating within the county in fulfill- 
ing this responsibility. 

(2) In those counties having a rabies control officer, the county dog warden 
shall act as assistant to the rabies control officer, working under the 
supervision of the county health department, to collect the dog tax. In 
those counties having no rabies control officer, the county dog warden 
shall serve as rabies control officer. (1951, c. 931, s. 2.) 


Local Modification. — Chowan: 1983, c. 166; Edgecombe: 1983, c. 683; Orange: 1953, c. 
166; Cumberland: 1967, c. 814; Dare: 1983, c. 367, ss. 1-5, 8; Pasquotank: 1983, c. 166. 


§ 67-32: Repealed by Session Laws 1983, c. 891, s. 9. 


§§ 67-33 through 67-35: Repealed by Session Laws 1973, c. 822, s. 6. 


Cross References. — As to the effect of the Statutes repealed by this section or otherwise 
repeal, see the Editor’s note under G.S. 153A-1. __ relating to the use of the proceeds of the dog tax 
Editor’s Note. — Session Laws 1973, c. 822, heretofore levied pursuant to G.S. 67-5 (herein 
s. 6(c), provided: “All local acts and clauses of repealed) are repealed.” 
local acts modifying any section of the General 


672 


$67-36 ART. 5. PROTECTION FROM RANGING DOGS §67-36 


§ 67-36. Article supplements existing laws. 


The provisions of this Article are to be construed as supplementing and not 
repealing existing State laws pertaining to the ownership, taxation, and 
Control of dogs. (195 1,"c. 931, s. 7.) 


Local Modification. — Chowan, Dare, 
Pasquotank: 1983, c. 166. 
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Chapter 68. 


Fences and Stock Law. 


Article 1. Sec. 
Tar ilewences: 68-21. Illegally releasing or receiving im- 
pounded livestock misdemeanor. 
Sec. 68-22. Impounded livestock to be fed and wa- 
68-1 through 68-5. [Repealed.] tered. 
Ree o: 68-23. Right to feed impounded livestock; 
wt owner liable. 
Division Fences. 68-24. Penalties for violation of this Article. 
68-6 through 68-14. [Repealed ] 68-25. tame: eee fowls running at large after 
notice. 
Article 3. 68-26 through 68-41. [Repealed.| 
Livestock Law. 
Article 4. 
68-15. Term “livestock” defined. 
68-16. Allowing livestock to run at large for- Stock along the Outer Banks. 


bidden. ae 

68-17. Impounding livestock at large; right to 68-42. Stock running at large prohibited; cer- 
recover costs and damages. tain ponies excepted. 

68-18. Notice and demand when owner known. 68-48. Authority of Secretary of Environment 


68-18.1. Notice when owner not known. and Natural Resources to remove 
68-19. Determination of damages by selected or confine ponies on Ocracoke Is- 
landowners or by referee. land and Shackleford Banks. 


68-20. Notice of sale and sale where owner 68-44. Penalty for violation of G.S. 68-42. 
fails to redeem or is unknown; 68-45. Impounding stock. 
application of proceeds. 68-46. “Outer banks of this State” defined. 


ARTICLE 1. 


Lawful Fences. 
§§ 68-1, 68-2: Repealed by Session Laws 1969, c. 691. 
§§ 68-3, 68-4: Repealed by Session Laws 1971, c. 741, s. 2. 
§ 68-5: Repealed by Session Laws 1969, c. 619. 


ARTICLE 2. 


Division Fences. 
§§ 68-6 through 68-14: Repealed by Session Laws 1971, c. 741, s. 2. 
ARTICLE 3. 


Livestock Law. 


§ 68-15. Term “livestock” defined. 


The word “livestock” in this Chapter shall include, but shall not be limited to, 
equine animals, bovine animals, sheep, goats, llamas, and swine. (Code, s. 
9829: Rev., s. 1681; C.S., s. 1841; 1971, c. 741, s. 1; 1997-84, s. 2.) 
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§68-16 


Cross References. — As to the intent of the 
General Assembly that llamas be treated as 
domesticated livestock in order to promote the 


CH. 68. FENCES AND STOCK LAW 


§68-17 


development and improvement of the llama 
industry in the State, see G.S. 106-22.4. 


CASE NOTES 


A dog is not “stock” within the meaning of 
the section, but nevertheless subject to larceny. 
Meekins v. Simpson, 176 N.C. 130, 96 S.E. 894 
(1918), decided prior to revision of this Article 


by Session Laws 1971, c. 741. 

Applied in Development Assocs. v. Wake 
County Bd. of Adjustment, 48 N.C. App. 541, 
269 S.E.2d 700 (1980). 


§ 68-16. Allowing livestock to run at large forbidden. 


If any person shall allow his livestock to run at large, he shall be guilty of a 
Class 3 misdemeanor. (Code, s. 2811; 1889, c. 504; Rev., s. 3319; C.S., s. 1849; 
197 leece (Alls) ty 1993 039s, 5367 1994 hx Sess suce 24 ecu hate) 


CASE NOTES 


Duty to Restrain Stock. — This section 
imposes upon all persons the statutory duty of 
restraining their stock from running at large. 
McCoy v. Tillman, 224 N.C. 201, 29 S.E.2d 683 
(1944). 

The person having charge of an animal is 
under the legal duty to exercise the ordinary 
care and foresight of a reasonably prudent 
person in keeping the animal in restraint. Sut- 
ton v. Duke, 7 N.C. App. 100, 171 S.E.2d 343 
(1969), alt de 277 Ni. 94. 17655 2 odo 
(1970). 

Implicit Civil Responsibility as Tort- 
Feasor If Section Violated. — See Kelly v. 
Willis, 238 N.C. 637, 78 S.E.2d 711 (1953). 

This section implies knowledge, consent 
or willingness on the part of the owner 
that the animals be at large, or negligence 
equivalent thereto, and the mere fact that ani- 
mals are at large does not raise the presump- 
tion that the owner permits them to run at 
large, nor does the doctrine of res ipsa loquitur 
apply upon the establishment of the facts that 


animals are found at large. Gardner v. Black, 
217 N.GCA57Sh9)S e210: (E9409 

Liability of Animal’s Keeper Rests on 
Question of Negligence. — The keeper of a 
pony, mule or other animal is liable under this 
section for negligently permitting such animal 
to escape and go upon public highways in the 
event it does damage to travelers or others 
lawfully thereon. The liability of the keeper 
rests upon the question of whether the keeper 
is guilty of negligence in permitting such ani- 
mal to escape. The same rules as to what is or 
is not negligence in ordinary situations apply. 
Sutton v. Duke, 7 N.C. App. 100, 171 S.E.2d 343 
(1969), aff'd, °277 .N-C. 94, 1763S: E 2asien 
(1970): 

Evidence. — That an owner knowingly or 
negligently allowed his mule to run at large on 
the highway may be inferred from the fact that 
the mule repeatedly ran loose thereon. Kelly v. 
Willis, 238 N.C. 637, 78 S.E.2d 711 (1953). 

Cited in Rhoads v. Bryant, 56 N.C. App. 635, 
289 S.E.2d 637 (1982). 


§ 68-17. Impounding livestock at large; right to recover 
costs and damages. 


Any person may take up any livestock running at large or straying and 
impound the same; and such impounder may recover from the owner the 
reasonable costs of impounding and maintaining the livestock as well as 
damages to the impounder caused by such livestock, and may retain the 
livestock, with the right to use with proper care until such recovery is had. 
Reasonable costs of impounding shall include any fees paid pursuant to G.S. 
68-18.1 in order to locate the owner. (Code, s. 2186; Rev., s. 1679; C.S., s. 1850; 
195d5-C, 969, Ole 741s, 12199 L cali ceo) 


Cross References. — As to pursuit or injury 
to livestock with intent to steal, see G.S. 14-85. 
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ART. 3. LIVESTOCK LAW 


§68-19 


CASE NOTES 


Not Applicable to Stock Under Control. 
— This section does not authorize the taking up 
and impounding of livestock unless running at 
large, and does not apply to cows securely tied 
to trees under the immediate control of the 
owner with the permission of the lessee of the 
land, and it is forcible trespass to take them 
away over the protest of the owner, to prevent 
which the owner may use all necessary force, 
unless the taking is by appropriate legal pro- 
ceedings. Kirkpatrick v. Crutchfield, 178 N.C. 
348, 100 S.E. 602 (1919). See also State v. 
Hunter, 118 N.C. 1196, 24 S.E. 708 (1896). 

When and by Whom Stock May Be Im- 
pounded. — All persons are under the statu- 


running at large, and when out of the pasture 
such stock are at large and subject to be taken 
up and impounded by any person, even though 
they are at large as a result of the negligence of 
the person who so impounds them, where the 
owner has knowledge of their being at large 
and neglects to restrain them. McCoy v. 
Tillman, 224 N.C. 201, 29 S.E.2d 683 (1944). 
Liability for Killing Strays. — Under this 
section one has the power to take up a stray, 
and the law requires that he do so in preference 
to killing or injuring it. If he wantonly kills 
such a stray, he is guilty of a misdemeanor. 
State v. Brigman, 94 N.C. 888 (1886). See 


tory duty of restraining their livestock from § 14-366. 


§ 68-18. Notice and demand when owner known. 


If the owner of impounded livestock is or becomes known to the impounder, 
actual notice of the whereabouts of the impounded livestock must be immedi- 
ately given to the owner and the impounder must then make demand upon the 
owner of the livestock for the costs of impoundment and the damages to the 
impounder, if any, caused by such livestock. (Code, s. 2817; Rev., s. 1680; C.S., 
seisoier O(c. 741, s. 1.) 


§ 68-18.1. Notice when owner not known. 


If the owner of the impounded livestock is not known or cannot be found, the 
impounder shall inform the register of deeds that he has impounded the 
livestock and provide the register of deeds with a description of the livestock. 
The register of deeds shall record the information in a book kept for that 
purpose, and shall charge the impounder a fee of ten dollars ($10.00). The 
register of deeds shall immediately publish a notice of the impoundment of the 
animal by posting a notice on the courthouse door. The notice on the 
courthouse door shall be posted for 30 days, and shall contain a full description 
of the livestock impounded, including all marks or brands on the livestock, and 
shall state when and where the animal was taken up. The impounder shall 
publish once, in some newspaper published and distributed in the county, a 
notice containing the same information as the notice posted by the register of 
deeds. The fees for publishing the notice shall be paid by the impounder. 
antec 55s. 2: Code, s, 3766> Rey, s. 2633; C.s., 8. 6951, 1991, cc. 4/2 55- 
23) 


14-159.12 and 14-159.13. As to fences and stock 
law, see Chapter 68. 


Cross References. — As to license to look 
for strays upon the lands of another, see G.S. 


§ 68-19. Determination of damages by selected landown- 
ers or by referee. 


If the owner and impounder cannot agree as to the cost of impounding and 
maintaining such livestock, as well as damages to the impounder caused by 
such livestock running at large, then such costs and damages shall be 
determined by three disinterested landowners, one to be selected by the owner 
of the livestock, one to be selected by the impounder and a third to be selected 
by the first two. If within 10 days a majority of the landowners so selected 


Oat. 
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cannot agree, or if the owner of the livestock or the impounder fails to make his 
selection, or if the two selected fail to select a third, then the clerk of superior 
court of the county where the livestock is impounded shall select a referee. The 
determination of such costs and damages by the landowners or by the referee 
shall be final: (Code, ‘s.'2186; Rev.,s. 1679; CS) s"185091951) & S69 197 ee 
(aise) 


S 68-20. Notice of sale and sale where owner fails to re- 
deem or is unknown; application of proceeds. 


If the owner fails to redeem his livestock within three days after the notice 
and demand as provided in G.S. 68-18 is received or within three days after the 
determination of the costs and damages as provided in G.S. 68-19, then, upon 
written notice fully describing the livestock, stating the place, date, and hour 
of sale posted at the courthouse door and three or more public places in the 
township where the owner resides, and after 10 days from such posting, the 
impounder shall sell the lvestock at public auction. If the owner of the 
livestock remains unknown to the impounder, then, 30 days after publication 
of the notice required by G.S. 68-18.1, the impounder shall post at the 
courthouse door and three public places in the township where the livestock is 
impounded a written notice fully describing the livestock, and stating the 
place, date, and hour of sale. After 20 days from such posting, the impounder 
shall sell the livestock at public auction. The proceeds of any such public sale 
shall be applied to pay the reasonable costs of impounding and maintaining the 
livestock and the damages to the impounder caused by the livestock. Reason- 
able costs of impounding shall include any fees paid pursuant to G.S. 68-18.1 
in an attempt to locate the owner of the livestock. The balance, if any, shall be 
paid to the owner of the livestock, if known, or, if the owner is not known, then 
to the school fund of the county where the livestock was impounded. (Code, s. 
2917 eV. 587 (/1680;C 5) S24 80le19071, cav4lesids 199 ict 472 ep 


CASE NOTES 
When Owner May Not Complain. — by the sow, and pays to the owner the amount 
Where a party lawfully impounds a sow, sells due him out of the purchase price, the owner 
same under provisions of a recorder’s judg- may not complain. Beasley v. Edwards, 211 


ment, and pays himself his lawful fees for N.C. 393, 190 S.E. 221 (1937). 
impounding the sow and his damages caused 


§ 68-21. Illegally releasing or receiving impounded live- 
stock misdemeanor. 


If any person willfully releases any lawfully impounded livestock without 
the permission of the impounder or receives such livestock knowing that it was 
unlawfully released, he shall be guilty of a Class 3 misdemeanor. (Code, s. 
2819; 1889, c. 504; Rev.; s: 8310; C.S., s. 1853; 19715 ¢. 74s. 15 19938, enh3 os 
s. 5387; 1994, Ex. Sess., c. 24, 5. 14(c).) 


§ 68-22. Impounded livestock to be fed and watered. 


If any person shall impound or cause to be impounded any livestock and 
shall fail to supply to the livestock during the confinement a reasonably 
adequate quantity of good and wholesome feed and water, he shall be guilty of 
a Class 3 misdemeanor. (1881, c. 368, s. 3; Code, s. 2484; 1891, c. 65; Rev., s. 
ae C.8., 8. 1854; 1971, c. 741, s. 1; 1998, c. 539, s. 538; 1994, Ex. Sess., ef 24; 
S. es) 
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§ 68-23. Right to feed impounded livestock; owner liable. 


When any livestock is impounded under the provisions of this Chapter and 
remains without reasonably adequate feed and water for more than 24 hours, 
any person may lawfully enter the area of impoundment to supply the livestock 
with feed and water. Such person shall not be liable in trespass for such entry 
and may recover of the owner or, if the owner is unknown, of the impounder of 
the livestock, the reasonable costs of the feed and water. (1881, c. 368, s. 4; 
@onemsies4G5+hev., 811.6825 6:5.8.) 1855; 1971, c; 741, s. 1.) 


CASE NOTES 


The difference between an impounding 
fee and a charge for food is recognized by the 
law. Former G.S. 68-24 (see now G.S. 68-17 and 
68-19) prescribed the impounding fees for tak- 
ing up stock running at large, and this section 
prescribes for payment for feeding such stock 


when taken up. The former fees go to the officer 
or the town or county, and the latter is a 
humane provision without which the stock 
might suffer for want of food and water. Bown v. 
Town of Williamston, 171 N.C. 57, 87 S.E. 959 
(1916). 


§ 68-24. Penalties for violation of this Article. 


A violation of G.S. 68-16, 68-21 or 68-22 is a Class 3 misdemeanor. (1971, c. 
leo O04 46C..050,.5.059, 1994. Wx. oess.ac. 24, 5.14(c).) 


§ 68-25. Domestic fowls running at large after notice. 


If any person shall permit any turkeys, geese, chickens, ducks or other 
domestic fowls to run at large on the lands of any other person while such lands 
are under cultivation in any kind of grain or feedstuff or while being used for 
gardens or ornamental purposes, after having received actual or constructive 
notice of such running at large, he shall be guilty of a Class 3 misdemeanor. 

If it shall appear to any magistrate that after three days’ notice any person 
persists in allowing his fowls to run at large in violation of this section and fails 
or refuses to keep them upon his own premises, then the said magistrate may, 
in his discretion, order any sheriff or other officer to kill the fowls when they 
are running at large as herein provided. (C.S., s. 1864; 1971, c. 741, s. 1; 1993, 
C209) 6) 5040:01994 Tix, Sess.;,.c. 24, s. 14(c):) 


§§ 68-26 through 68-41: Repealed by Session Laws 1971, c. 741, s. 2. 


ARTICLE 4. 


Stock along the Outer Banks. 


§ 68-42. Stock running at large prohibited; certain ponies 
excepted. 


From and after July 1, 1958, it shall be unlawful for any person, firm or 
corporation to allow his or its horses, cattle, goats, sheep, or hogs to run free or 
at large along the outer banks of this State. This Article shall not apply to 
horses known as marsh ponies or banks ponies on Ocracoke Island, Hyde 
County. This Article shall not apply to horses known as marsh ponies or banks 
ponies on Shackleford Banks between Beaufort Inlet and Barden’s Inlet in 
Carteret County. Saving and excepting those animals known as “banker 
ponies” on the island of Ocracoke owned by the Boy Scouts and not exceeding 
S5an number (1957, c. 1057,s. 1; 1997-456, 's. 9.) 
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Legal Periodicals. — For article on local 
legislation in the General Assembly, discussing 
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$68-46 


Chadwick v. Salter, 254 N.C. 389, 119 S.E.2d 
158 (1961), see 45 N.C.L. Rev. 340 (1967). 


CASE NOTES 


Constitutionality. — In an action insti- 
tuted to enjoin a sheriff from removing plain- 
tiffs’ cattle from Shackleford Banks, it was held 
that plaintiffs were not entitled to challenge 
the constitutionality of this Article, since it does 
not purport to authorize the destruction or 


banks, but provides for enforcement of its pro- 
visions solely by criminal prosecution, and 
plaintiffs would be entitled to attack the consti- 
tutionality of that statute only as a defense toa 
criminal prosecution thereunder. Chadwick v. 
Salten 254 N.C. 389, 119 S.B.2d 158 (1o6h: 


removal of cattle from any portion of the outer 


§ 68-43. Authority of Secretary of Environment and Natu- 
ral Resources to remove or confine ponies on 
Ocracoke Island and Shackleford Banks. 


Notwithstanding any other provisions of this Article, the Secretary of 
Environment and Natural Resources shall have authority to remove or cause 
to be removed from Ocracoke Island and Shackleford Banks all ponies known 
as banks ponies or marsh ponies if and when he determines that such action 
is essential to prevent damage to the island. In the event such a determination 
is made, the Secretary, in lieu of removing all ponies, may require that they be 
restricted to a certain area or corralled so as to prevent damage to the island. 
In the event such action is taken, the Secretary is authorized to take such steps 
and act through his duly designated employees or such other persons as, in his 
opinion, he deems necessary and he may accept any assistance provided by or 
through the National Park Service. (1957, c. 1057, s. 11/2; 1973, c. 1262, s. 86; 
ie e. 771, 5. 4: 1989,.¢. 727, s. 218110)? 1997-443; Ss. TIA 9(a) 199 Abbe, 
1) 


§ 68-44. Penalty for violation of G.S. 68-42. 


Any person, firm or corporation violating the provisions of G.S. 68-42 shall be 
guilty of a Class 3 misdemeanor. (1957, c. 1057, s. 2; 1993, c. 539, s. 541; 1994, 
Ex. Sess., c. 24, s. 14(c).) 


§ 68-45. Impounding stock. 


The provisions of G.S. 68-24 to 68-30, relative to the impounding of stock 
running at large shall apply with equal force and effect along the outer banks 
Olunissotate, (195 (ce lor sea.) 


Editor’s Note. — The reference to G.S. 
68-24 to 68-30 above is to sections existing prior 
to the revision of Article 3 by Session Laws 


1971, c. 741. For present provisions as to the 
impounding of stock running at large, see G.S. 
68-17 through 68-23. 


§ 68-46. “Outer banks of this State” defined. 


For the purposes of this Article, the terms “outer banks of this State” shall be 
construed to mean all of that part of North Carolina which is separated from 
the mainland by a body of water, such as an inlet or sound, and which is in part 
bounded by the Atlantic Ocean. (1957, c. 1057, s. 4.) 
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Chapter 69. 


Fire Protection. 


Article 1. 


Investigation of Fires and Inspection of 
Premises. 


Sec. 
69-1 through 69-7.1. [Recodified.] 


Article 2. 


Fire Escapes. 
69-8 through 69-13. [Repealed.] 
Article 3. 


State Volunteer Fire Department. 
69-14 through 69-25. [Recodified.] 
Article 3A. 


Rural Fire Protection Districts. 


69-25.1. Election to be held upon petition of 
voters. 

69-25.2. Duties of county board of commission- 
ers regarding conduct of elections; 
cost of holding. 

69-25.3. Ballots. 

69-25.4. Tax to be levied and used for furnish- 
ing fire protection. 

69-25.5. Methods of providing fire protection. 

69-25.6. Municipal corporations empowered to 
make contracts. 

69-25.7. Administration of special fund; fire 
protection district commission. 

69-25.8. Authority, rights, privileges and im- 
munities of counties, etc., per- 
forming services under Article. 


Sec. 

69-25.9. Procedure when area lies in more 
than one county. 

Means of abolishing tax district. 

Changes in area of district. 

Privileges and taxes where territory 
added to district. 

Privileges and taxes where territory 
removed from district. 

Contract with city or town to which 
all or part of district annexed con- 
cerning property of district and 
furnishing of fire protection. 

When district or portion thereof an- 
nexed by municipality furnishing 
fire protection. 

Exclusion from rural fire protection 
districts. 

Validation of fire protection funds 
appropriated in providing rescue 
and ambulance services. 


Article 4. 


Hotels; Safety Provisions. 
69-26 through 69-38. |Recodified.] 


Article 5. 
Authority and Liability of Firemen. 


69-39, 69-39.1. [Recodified.] 


Article 6. 
Mutual Aid Between Fire Departments. 


69-40. [Recodified.] 


69-25.10. 
69-25.11. 
69-25.12. 
69-25.13. 


69-25.14. 


69-25.15. 


69-25.16. 


69-25.17. 


ARTICLE 1. 


Investigation of Fires and Inspection of Premises. 


§§ 69-1 through 69-7.1: Recodified as Article 79 of Chapter 58. 


Editor’s Note. — This Article was recodified 
as Article 79 of Chapter 58 under the authority 


of Session Laws 1987, c. 752, s. 9 and Session 
Laws 1987 (Reg. Sess., 1988), c. 975, s. 34. 
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ARTICLE 2. 


Fire Escapes. 
$$ 69-8 through 69-13: Repealed by Session Laws 1987, c. 864, s. 51. 


ARTICLE 3. 


State Volunteer Fire Department. 


§§ 69-14 through 69-25: Recodified as Article 80 of Chapter 58. 


Editor’s Note. — This Article was recodified of Session Laws 1987, c. 752, s. 9 and Session 
as Article 80 of Chapter 58 under the authority Laws 1987 (Reg. Sess., 1988), c. 975, s. 34. 


ARTICLE 3A. 


Rural Fire Protection Districts. 


§ 69-25.1. Election to be held upon petition of voters. 


Upon the petition of thirty-five percent (35%) of the resident freeholders 
living in an area lying outside the corporate limits of any city or town, which 
area is described in the petition and designated as “ 

(Here insert name) 
Fire District,” the board of county commissioners of the county shall call an 
election in said district for the purpose of submitting to the qualified voters 
therein the question of levying and collecting a special tax on all taxable 
property in said district, of not exceeding fifteen cents (15¢) on the one hundred 
dollars ($100.00) valuation of property, for the purpose of providing fire 
protection in said district. The county tax office shall be responsible for 
checking the freeholder status of those individuals signing the petition and 
confirming the location of the property owned by those individuals. Unless 
specifically excluded by other law, the provisions of Chapter 163 of the General 
Statutes concerning petitions for referenda and elections shall apply. If the 
voters reject the special tax under the first paragraph of this section, then no 
new election may be held under the first paragraph of this section within two 
years on the question of levying and collecting a special tax under the first 
paragraph of this section in that district, or in any proposed district which 
includes a majority of the land within the district in which the tax was 
rejected. 

Upon the petition of thirty-five percent (35%) of the resident freeholders 
living in an area which has previously been established as a fire protection 
district and in which there has been authorized by a vote of the people a special 
tax not exceeding ten cents (10¢) on the one hundred dollars ($100.00) 
valuation of property within the area, the board of county commissioners shall 
call an election in said area for the purpose of submitting to the qualified voters 
therein the question of increasing the allowable special tax for fire protection 
within said district from ten cents (10¢) on the one hundred dollars ($100.00) 
valuation to fifteen cents (15¢) on the one hundred dollars ($100.00) valuation 
on all taxable property within such district. Elections on the question of 
increasing the allowable tax rate for fire protection shall not be held within the 
same district at intervals less than two years. (1951, c. 820, s. 1; 1953, c. 453; 
peo US layelonaclUyscly 74, item hh oreteneciro dl Ilka VAROZE IMSS) ch. Gyo) ) 
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Local Modification. — (As to Article 3A) 
Alexander: 1993, c. 237, s. 1; Caldwell, 
Chatham: 1985, c. 502; 1985 (Reg. Sess., 1986), 
c. 940; 1987, c. 235; Cleveland: 1987 (Reg. Sess., 
1988), c. 960; Guilford: 1973, c. 263; Harnett: 
1989 (Reg. Sess., 1990), c. 9382; Lee: 1985, c. 
502; 1985 (Reg. Sess., 1986), c. 940; 1987, c. 
235; Randolph: 1989 (Reg. Sess., 1990), c. 993; 
Robeson: 1987, c. 560; Scotland: 1969, c. 855 
(garnishment and attachment and lien for col- 
lection of delinquent fire protection service 


ART. 3A. RURAL FIRE PROTECTION DISTRICTS 


§69-25.3 


charges); Wake: 1955, c. 169, ss. 1-3; 1987 (Reg. 
Sess., 1988), c. 959; Wayne: 1985, c. 502; 1985 
(Reg. Sess., 1986), c. 940; 1987, c. 235; town of 
Richfield: 1989 (Reg. Sess., 1990), c. 943, s. 1; 
Ellenboro Fire Protection District in Ruther- 
ford County: 1985, c. 254, ss. 1, 3.2. 

Editor’s Note. — Session Laws 1951, c. 820, 
which enacted this section, in s. 9, repealed all 
laws and clauses of laws, except public-local 
and private laws, in conflict with its provisions. 


CASE NOTES 


Cited in Tilghman v. West of New Bern 
Volunteer Fire Dep’t, 32 N.C. App. 767, 233 
S.E.2d 598 (1977). 


OPINIONS OF ATTORNEY GENERAL 


When Election Required. — Board of 
county commissioners is not required to call 
election for levy of fire district tax where 
amount of tax is less than 15 cents on the one 


hundred dollars valuation of property. See opin- 
ion of Attorney General to Mr. Harley B. Gas- 
ton, Jr., Gaston County Attorney, 40 N.C.A.G. 
639 (1969). 


§ 69-25.2. Duties of county board of commissioners re- 
garding conduct of elections; cost of holding. 


The board of county commissioners, after consulting with the county board 
of elections, shall set a date for the election by resolution adopted. The county 
board of elections shall hold and conduct the election in the district. The county 
board of elections shall advertise and conduct said election, in accordance with 
the provisions of this Article and with the procedures prescribed in Chapter 
163 governing the conduct of special and general elections. No new registration 
of voters shall be required, but the deadline by which unregistered voters must 
register shall be contained in the legal advertisement to be published by the 
county board of elections. The cost of holding the election to establish a district 
shall be paid by the county, provided that if the district is established, then the 
county shall be reimbursed the cost of the election from the taxes levied within 
the district, but the cost of an election to increase the allowable tax under G.S. 
69-25.1 or to abolish a fire district under G.S. 69-25.10 shall be paid from the 
Mmingdsiomtmescdisericy. (1951, ¢..820 0s. 2: 1975, c. 706; 1981, c. 786, s-2:) 


§ 69-25.3. Ballots. 


At said election those voters who are in favor of levying a tax in said district 
for fire protection therein shall vote a ballot on which shall be written or 
printed, “In favor of tax for fire protection in 

(Here insert name) 
Fire Protection District.” Those who are against levying said tax shall vote a 
ballot on which shall be written or printed the words, “Against tax for fire 
protection in 
(Here insert name) 
Fire Protection District.” 

Whenever an election is called pursuant to this Article on the question of 
increasing the tax limit for fire protection in any area, those voters in favor of 
such increase therein shall vote a ballot on which shall be printed, “In favor of 
tax increase for fire protection in Fire Protection District.” 
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Those who are against increasing the tax limit for fire protection therein shall 
vote a ballot on which shall be printed, “Against tax increase for fire protection 
in. _——————__- Fire Protection District.” The failure of the election on the 
question of an increase in the tax for fire protection shall not be deemed to be 
the abolishment of the special tax for fire protection already in effect in said 
district..(1951, c. 820, s. 3; 1959, .¢..805, s. 3°) 


§ 69-25.4. Tax to be levied and used for furnishing fire 
protection. 


(a) If a majority of the qualified voters voting at said election vote in favor 
of levying and collecting a tax in said district, then the board of county 
commissioners is authorized and directed to levy and collect a tax in said 
district in such amount as it may deem necessary, not exceeding ten cents (10¢) 
on the one hundred dollars ($100.00) valuation of property in said district from 
year to year, and shall keep the same as a separate and special fund, to be used 
only for furnishing fire protection within said district, as provided in G.S. 
69-25.5. 

Provided, that if a majority of the qualified voters voting at such elections 
vote in favor of levying and collecting a tax in such district, or vote in favor of 
increasing the tax limit in said district, then the board of county commission- 
ers is authorized and directed to levy and collect a tax in such districts in such 
amount as it may deem necessary, not exceeding fifteen cents (15¢) on the one 
hundred dollars ($100.00) valuation of property in said district from year to 
year. 

(b) For purposes of this Article, the term “fire protection” and the levy of a 
tax for that purpose may include the levy, appropriation, and expenditure of 
funds for furnishing emergency medical, rescue and ambulance services to 
protect persons within the district from injury or death; and the levy, 
appropriation, and expenditure of the tax to provide such services are proper, 
authorized and lawful. In providing these services the fire district shall be 
subject to G.S. 153A-250. 

(c) For purposes of this Article, a fire protection district is a municipal 
corporation organized for a special purpose. Except in cases when a fire 
protection district commission is appointed to govern the district, the board of 
county commissioners, or joint boards of county commissioners when the area 
lies in more than one county, shall serve as the governing body. (1951, c. 820, 
s, 4; 1959, c. 805, s. 4; 1981, c. 217; 2001-414, s. 33.) 


Local Modification. — Wake: 1955, c. 169, 
ss. 4-5. 


§ 69-25.5. Methods of providing fire protection. 


Upon the levy of such tax, the board of county commissioners shall, to the 
extent of the taxes collected hereunder, provide fire protection for the district 
(1) By contracting with any incorporated city or town, with any incorpo- 
rated nonprofit volunteer or community fire department, or with the 
Department of Environment and Natural Resources to furnish fire 
protection, or 
(2) By furnishing fire protection itself if the county maintains an orga- 
nized fire department, or 
(3) By establishing a fire department within the district, or 
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(4) By utilizing any two or more of the above listed methods of furnishing 
fipesprovechions (l9adacus 20 Nsqo: 197 gac. 1 I262e se 86.197 nace is 18. 
ALUSOs Cai (is.e2 Ob) 1997-443 “on TTA 19a) 


Local Modification. — Bladen: 1977, c. 800; 
Rockingham: 2004-55, s. 1. 


CASE NOTES 


Contracting with Incorporated Non- 
profit Volunteer Fire Department. — This 
section specifically allows county commission- 
ers to contract with an incorporated nonprofit 
volunteer fire department to provide fire pro- 
tection. Knotville Volunteer Fire Dep't, Inc. v. 
Wilkes County, 85 N.C. App. 598, 355 S.E.2d 
139, cert. denied and appeal dismissed, 320 
N.C. 632, 360 S.E.2d 88, 360 S.E.2d 89 (1987). 

Liability of Nonprofit Fire Company ina 
Nonfire Related Rescue Attempt. — A non- 
profit fire company employed by the county was 


liable for plaintiff’s injuries in a nonfire related 
rescue attempt only to the extent of their insur- 
ance coverage, since they had governmental 
immunity up to their insurance coverages and 
were engaged in duties other than the suppres- 
sion of a reported fire. Geiger v. Guilford Col- 
lege Community Volunteer Firemen’s Ass’n, 
668 F. Supp. 492 (M.D.N.C. 1987). 

Cited in Tilghman v. West of New Bern 
Volunteer Fire Dep’t, 32 N.C. App. 767, 233 
5.E.2d 698 (1977): 


OPINIONS OF ATTORNEY GENERAL 


Rural Fire District May Contract with 
Town Fire Department. — Rural fire depart- 
ment outside corporate limits of a town, once a 
fire district has been created, may contract 


with town fire department for fire protection. 
See opinion of Attorney General to Mr. James 
R. Sugg, Craven County Attorney, 40 N.C.A.G. 
639 (1969). 


§ 69-25.6. Municipal corporations empowered to make 
contracts. 


Municipal corporations are hereby empowered to make contracts to carry 
out the purposes of this Article. (1951, c. 820, s. 6.) 


§ 69-25.7. Administration of special fund; fire protection 
district commission. 


The special fund provided by the tax herein authorized shall be administered 
to provide fire protection as provided in G.S. 69-25.5 by the board of county 
commissioners or the joint boards of county commissioners, if the area lies in 
more than one county, or by a fire protection district commission of three 
qualified voters of the area, to be known as 

(Here insert name) 
Fire Protection District Commission, said board to be appointed by the board 
of county commissioners or the joint boards of county commissioners, if the 
area lies in more than one county, for a term of two years, said commission to 
serve at the discretion of and under the supervision of the board of county 
commissioners or boards of county commissioners if the area lies in more than 
Miercounty (lool, c.o20.4s. (- 1958, C. 400, Ss, 2.) 


Local Modification. — Ellenboro Fire Pro- 
tection District in Rutherford County: 1985, c. 
254) 1s3'2: 
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§ 69-25.8. Authority, rights, privileges and immunities of 
counties, etc., performing services under Arti- 
cle. 


Any county, municipal corporation or fire protection district performing any 
of the services authorized by this Article shall be subject to the same authority 
and immunities as a county would enjoy in the operation of a county fire 
department within the county, or a municipal corporation would enjoy in the 
operation of a fire department within its corporate limits. 

No liability shall be incurred by any municipal corporation on account of the 
absence from the city or town of any or all of its fire-fighting equipment or of 
members of its fire department by reason of performing services authorized by 
this Article. 

Members of any county, municipal or fire protection district fire department 
shall have all of the immunities, privileges and rights, including coverage by 
workers’ compensation insurance, when performing any of the functions 
authorized by this Article, as members of a county fire department would have 
in performing their duties in and for a county, or as members of a municipal 
fire department would have in performing their duties for and within the 
corporate limits of the municipal corporation. (1951, c. 820, s. 8; 1979, c. 714, 
See a) 


Cross References. — As to firemen as traf- 
fic officers, see G.S. 20-114.1. 


CASE NOTES 


Immunity of Fire Departments. — This 
section ensures that all fire departments en- 
gaged in activities authorized by this chapter 
receive equivalent statutory and sovereign im- 
munity. Geiger v. Guilford College Community 
Volunteer Firemen’s Ass’n, 668 F. Supp. 492 
(MED INE Ce1937): 

If a rural fire department was a “fire protec- 
tion district fire department” subject to the 
requirements of G.S. 69-25.8 and G.S. 153A- 
435, the specific and limited immunity provided 
by G.S. 58-82-5 still applied to an action 
against the department and one of its firemen 
for personal injuries received from one of the 
department’s vehicles when the department 
and the fireman were in the process of respond- 
ing to and suppressing a fire. Luhmann v. 
Hoenig, 161 N.C. App. 452, 588 S.E.2d 550, 
2003 N.C. App. LEXIS 2187 (2003). 

Effect of Insurance Coverage. — Rela- 


tionship between a county and a fire depart- 
ment was consistent with a fire protection dis- 
trict, and, therefore, the fire department was 
entitled to sovereign immunity, but to extent of 
its insurance coverage, had waived its sover- 
eign immunity and was liable for damages to 
an individual injured in an accident which 
happened while the fire department was fight- 
ing a fire. Luhmann v. Hoenig, 358 N.C. 529, 
597 S.E.2d 7638, 2004 N.C. LEXIS 674 (2004). 

Liability of Nonprofit Fire Company in a 
Nonfire Related Rescue Attempt. — A non- 
profit fire company employed by the county was 
liable for plaintiff’s injuries in a nonfire related 
rescue attempt only to the extent of their insur- 
ance coverage, since they had governmental 
immunity up to their insurance coverages and 
were engaged in duties other than the suppres- 
sion of a reported fire. Geiger v. Guilford Col- 
lege Community Volunteer Firemen’s Ass’n, 
668 F. Supp. 492 (M.D.N.C. 1987). 


§ 69-25.9. Procedure when area lies in more than one 
county. 


In the event that an area petitioning for a tax election under this Article lies 
in more than one county said petition shall be submitted to the board of county 
commissioners of all the counties in which said area lies and election shall be 
called which shall be conducted jointly by the county board of elections and the 
cost of same shall be shared equally by all counties. 
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Upon passage, the tax herein provided shall be levied and collected by each 
county on all of the taxable property in its portion of the fire protection district; 
the tax collected shall be paid into a special fund and used for the purpose of 
providing fire protection for the district. (1953, c. 453, s. 3; 1985, c. 563, s. 5.) 


Local Modification. — Davidson and 
Forsyth: 1979, c. 290. 


§ 69-25.10. Means of abolishing tax district. 


Upon a petition of fifteen percent (15%) of the resident freeholders of any 
special fire protection district or area, at intervals of not less than two years, 
the board of county commissioners or the joint boards of county commissioners, 
if the area lies in more than one county, shall call an election to abolish the 
special tax for fire protection for the area, the election to be called and 
conducted as provided in G.S. 69-25.2; if a majority of the registered voters vote 
to abolish said tax, the commissioners shall cease levy and collecting same and 
any unused funds of the district shall be turned over to and used by the county 
commissioners of the county collecting same as a part of its general fund, and 
any property or properties of the district or the proceeds thereof shall be 
distributed, used or disposed of equitably by the board of county commissioners 
or the boards of county commissioners. (1953, c. 453, s. 4.) 


Local Modification. — Wake: 1955, c. 169, 
s. 6; Ellenboro Fire Protection District in Ruth- 
erford County: 1985, c. 254, s. 3.1. 


§ 69-25.11. Changes in area of district. 


After a fire protection district has been established under the provisions of 
this Article and fire protection commissioners have been appointed, changes in 
the area may be made as follows: 

(1) The area of any fire protection district may be increased by including 
within the boundaries of the district any adjoining territory upon the 
application of the owner, or a two-thirds majority of the owners, of the 
territory to be included, the unanimous recommendation in writing of 
the fire protection commissioners of said district, the approval of a 
majority of the members of the board of directors of the corporation 
furnishing fire protection to the district, and the approval of the board 
or boards of county commissioners in the county or counties in which 
said fire protection district is located. However, before said fire 
protection district change is approved by the county commissioners, 
notice shall be given once a week for two successive calendar weeks in 
a newspaper having general circulation in said district, and notice 
shall be posted at the courthouse door in each county affected, and at 
three public places in the area to be included, said notices inviting 
interested citizens to appear at a designated meeting of said county 
commissioners, said notice to be published the first time and posted 
not less than fifteen days prior to the date fixed for hearing before the 
county commissioners. 

(2) The area of any fire protection district may be decreased by removing 
therefrom any territory, upon the application of the owner or owners 
of the territory to be removed, the unanimous recommendation in 
writing of the fire protection commissioners of said district, the 
approval of a majority of the members of the board of directors of the 
corporation furnishing fire protection to the district, and the approval 
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of the board or boards of county commissioners of the county or 
counties in which the district is located. 

(3) In the case of adjoining fire districts having in effect the same rate of 
tax for fire protection, the board of county commissioners, upon 
petition of the fire protection commissioners and the boards of 
directors of the corporations furnishing fire protection in the districts 
affected, shall have the authority to relocate the boundary lines 
between such fire districts in accordance with the petition or in such 
other manner as to the board may seem proper. Upon receipt of such 
petition, the board of county commissioners shall set a date and time 
for a public hearing on the petition, and notice of such hearing shall be 
published in some newspaper having general circulation within the 
districts to be affected once a week for two weeks preceding the time 
of the hearing. Such hearings may be adjourned from time to time and 
no further notice is required of such adjourned hearings. In the event 
any boundaries of fire districts are altered or relocated under this 
section, the same shall take effect at the beginning of the next 
succeeding fiscal year after such action is taken. 

(4) In the case of adjoining fire districts having in effect a different rate of 
tax for fire protection, the board of county commissioners, upon 
petition of two thirds of the owners of the territory involved and after 
receiving a favorable recommendation of the fire protection commis- 
sioners and the boards of directors of the corporations furnishing fire 
protection in the districts affected, may transfer such territory from 
one district to another and therefore relocate the boundary lines 
between such fire districts in accordance with the petition or in such 
other manner as the board may deem proper. Upon receipt of such 
petition, the board of county commissioners shall set a date and time 
for a public hearing on the petition, and notice of such hearing shall be 
published in some newspaper having general circulation within the 
districts to be affected once a week for two weeks preceding the time 
of the hearing. Such hearings may be adjourned from time to time and 
no further notice is required of such adjourned hearings. In the event 
any boundaries of fire districts are relocated under this section, the 
same shall take effect at the beginning of the next succeeding fiscal 
year after such action is taken. 

(5) The area of any fire protection district may be increased by including 
within the boundaries of the district any adjoining territory lying 
within the corporate limits of the city if the territory is not already 
included within a fire protection district, provided both the city 
governing body and the county commissioners of the county or 
counties in which the fire protection district is located all agree by 
resolution to such inclusion. (1955, c. 1270; 1959, c. 805, 's. 5; 1965; cc: 
ory On lealisvew/a dex TAU becw 2.) 


Local Modification. — Bladen: 1985, c. 256; Orange, as to subdivision (1): 1957, c. 302; 
Durham, as to subdivision (2): 1967, c. 791; 1965, c. 447; Wake: 1985, c. 256. 
Haywood: 2001-56; Henderson: 2000-4, s. 1; 


CASE NOTES 


Exclusive Means of Altering Established Volunteer Fire Dep’t, Inc. v. Wilkes County, 85 
Boundaries. — After a district has been cre- N.C. App. 598, 355 S.E.2d 139, cert. denied and 
ated, the only ways to alter the established appeal dismissed, 320 N.C. 632, 360 S.E.2d 88, 
boundaries are listed in this section. Knotville 360 S.E.2d 89 (1987). 
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OPINIONS OF ATTORNEY GENERAL 


Property completely separated from the 
existing fire district is not “adjoining ter- 
ritory” within the meaning of the statute. See 
opinion of Attorney General to Mr. Paul S. 
Messick, Jr., Chatham County Attorney, 50 
N.C.A.G. 74 (1981). 

Meaning of “Owner” and “Majority of 
Owners”. — The legislative intent was to 


include nonresident property owners, and the 
word “owner” should be construed to mean 
“resident and nonresident owners” of the terri- 
tory to be included. “Majority of the owners” 
refers to persons and entities owning real es- 
tate in the territory. See opinion of Attorney 
General to Mr. Paul S. Messick, Jr., Chatham 
County Attorney, 50 N.C.A.G. 74 (1981). 


§ 69-25.12. Privileges and taxes where territory added to 
district. 


In case any territory is added to any fire protection district, from and after 
such addition, the taxpayers and other residents of said added territory shall 
have the same rights and privileges and the taxpayers shall pay taxes at the 
same rates as if said territory had originally been included in the said fire 
Pretecrion district. (1955,;c, 1270.) 


§ 69-25.13. Privileges and taxes where territory removed 
from district. 


In case any territory is removed from any fire protection district from and 
after said removal, the taxpayers and other residents of said removed territory 
shall cease to be entitled to the rights and privileges vested in them by their 
inclusion in said fire protection district, and the taxpayers shall no longer be 
required to pay taxes upon their property within said district. (1955, c. 1270.) 


§ 69-25.14. Contract with city or town to which all or part 
of district annexed concerning property of 
district and furnishing of fire protection. 


Whenever all or any part of the area included within the territorial limits of 
a fire protection district is annexed to or becomes a part of a city or town, the 
governing body of such district may contract with the governing body of such 
city or town to give, grant or convey to such city or town, with or without 
consideration, in such manner and on such terms and conditions as the 
governing body of such district shall deem to be in the best interests of the 
inhabitants of the district, all or any part of its property, including, but without 
limitation, any fire-fighting equipment or facilities, and may provide in such 
contract for the furnishing of fire protection by the city or town or by the 
Cistriciecloor ceo 20,.) 


Local Modification. — Ellenboro Fire Pro- 
tection District in Rutherford County: 1985, c. 
BOA Ba. 


§ 69-25.15. When district or portion thereof annexed by 
municipality furnishing fire protection. 


(a) When the whole or any portion of a fire protection district has been 
annexed by a municipality furnishing fire protection to its citizens, then such 
fire protection district or the portion thereof so annexed shall immediately 
thereupon cease to be a fire protection district or a portion of a fire protection 
district; and such district or portion thereof so annexed shall no longer be 
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subject to G.S. 69-25.4 authorizing the board of county commissioners to levy 
and collect a tax in such district for the purpose of furnishing fire protection 
therein. 

(b) Nothing herein shall be deemed to prevent the board of county commis- 
sioners from levying and collecting taxes for fire protection in the remaining 
portion of a fire protection district not annexed by a municipality, as aforesaid. 

(c) When all or part of a fire protection district is annexed, and the effective 
date of the annexation is a date other than a date in the month of June, the 
amount of the fire protection district tax levied on property in the district for 
the fiscal year in which municipal taxes are prorated under G.S. 160A-58.10 
shall be multiplied by the following fraction: the denominator shall be 12 and 
the numerator shall be the number of full calendar months remaining in the 
fiscal year following the day on which the annexation becomes effective. For 
each owner, the product of the multiplication is the prorated fire protection 
payment. The finance officer of the city shall obtain from the assessor or tax 
collector of the county where the annexed territory was located a list of the 
owners of property on which fire protection district taxes were levied in the 
territory being annexed, and the city shall, no later than 90 days after the 
effective date of the annexation, pay the amount of the prorated fire protection 
district payment to the owners of that property. Such payments shall come 
from any funds not otherwise restricted by law. 

(d) Whenever a city is required to make fire protection district tax payments 
by subsection (c) of this section, and the city has paid or has contracted to pay 
to a rural fire department funds under G.S. 160A-37.1 or G.S. 160A-49.1, the 
county shall pay to the city from funds of the rural fire protection district an 
amount equal to the amount paid by the city (or to be paid by the city) to a rural 
fire department under G.S. 160A-37.1 or G.S. 160A-49.1 on account of 
annexation of territory in the rural fire protection district for the number of 
months in that fiscal year used in calculating the numerator under subsection 
(c) of this section; provided that the required payments by the county to the city 
shall not exceed the total of fire protection district payments made to taxpayers 
in the district on account of that annexation. (1957, c. 1219; 1985, c. 707, ss: 1, 
De OST ecto aie) 


Local Modification. — Town of Harrisburg:  Sess., 1990), c. 943, s. 2; Ellenboro Fire Protec- 
1983 (Reg. Sess., 1984), c. 937; town of Hemby tion District in Rutherford County: 1985, c. 
Bridge: 1998-143, s. 2; town of Indian Beach: 254, s. 3. 

1985, c. 299, s. 2; town of Richfield: 1989 (Reg. 


§ 69-25.16. Exclusion from rural fire protection districts. 


There shall be excluded from any rural fire protection district, and the 
provisions of this Article shall not apply to, an electric generating plant, 
together with associated land and facilities, which provides electricity to the 
public; provided that this section shall not apply to any rural fire protection 
district in existence on May 1, 1971. (1971, c. 297.) 


§ 69-25.17. Validation of fire protection funds appropri- 
ated in providing rescue and ambulance ser- 
vices. 


All prior appropriations and expenditures by any county board of commis- 
sioners of funds derived from taxes levied in rural fire protection districts, but 
used to provide rescue and ambulance services within said districts, are hereby 
approved, confirmed, validated, and declared to be proper, authorized, and 
lecaliS7 Te celsd., sx.) 
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CASE NOTES 


This section and G.S. 58-82-5(c) recog- 
nize that fire departments provide rescue and 
ambulance services. Geiger v. Guilford College 
Community Volunteer Firemen’s Ass’n, 668 F. 
Supp. 492 (M.D.N.C. 1987). 

Liability of Nonprofit Fire Company in 
Nonfire Related Rescue Attempt. — A non- 
profit fire company employed by the county was 
hable for plaintiff’s injuries in a nonfire related 
rescue attempt only to the extent of their insur- 
ance coverage, since they had governmental 
immunity up to their insurance coverages and 
were engaged in duties other than the suppres- 


sion of a reported fire. Geiger v. Guilford Col- 
lege Community Volunteer Firemen’s Ass’n, 
668 F. Supp. 492 (M.D.N.C. 1987). 

Nonprofit Fire Department Entitled to 
Same Immunity Afforded Other Fire De- 
partments. — Nonprofit corporation employed 
by a county as a fire department engaged in 
statutorily authorized services is entitled to 
receive the same immunity normally afforded 
to other fire departments in North Carolina. 
Geiger v. Guilford College Community Volun- 
teer Firemen’s Ass’n, 668 F. Supp. 492 
(M.D.N.C. 1987). 


ARTICLE 4. 
Hotels; Safety Provisions. 


§§ 69-26 through 69-38: Recodified as Article 81 of Chapter 58. 


Editor’s Note. — This Article was recodified 


as Article 81 of Chapter 58 under the authority 


of Session Laws 1987, c. 752, s. 9, and Session 
Laws 1987 (Reg. Sess., 1988), c. 975, s. 34. 


G.S. 69-26 through 69-31 and G.S. 69-35 
through 69-37 were repealed by Session Laws 
193 7. 2864.56;. 52; 


ARTICLE 5. 
Authority and Liability of Firemen. 


8§ 69-39, 69-39.1: Recodified as Article 82 of Chapter 58. 


Editor’s Note. — This Article was recodified 


as Article 82 of Chapter 58 under the authority 


of Session Laws 1987, c. 752, s. 9, and Session 
Laws 1987 (Reg. Sess., 1988), c. 975, s. 34. 


ARTICLE 6. 


Mutual Aid Between Fire Departments. 


§ 69-40: Recodified as Article 83 of Chapter 58. 


Editor’s Note. — This Article was recodified 
as Article 83 of Chapter 58 under the authority 


of Session Laws 1987, c. 752, s. 9, and Session 
Laws 1987 (Reg. Sess., 1988), c. 975, s. 34. 
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Chapter 70. 


Indian Antiquities, Archaeological Resources and 
Unmarked Human Skeletal Remains Protection. 


Article 1. 
Indian Antiquities. 
Sec. 
70-1. Private landowners urged to refrain from 
destruction. 


70-2. Possessors of relics urged to commit 
them to custody of State agencies. 

70-3. Preservation of relics on public lands. 

70-4. Destruction or sale of relic from public 
lands made misdemeanor. 

70-5 through 70-9. [Reserved.] 


Article 2. 
Archaeological Resources Protection Act. 


70-10. Short title. 

70-11. Findings and purpose. 

70-12. Definitions. 

70-13. Archaeological investigations. 

70-13.1. Criminal record checks of applicants 
for permit or license. 


Sec. 

70-28. Definitions. 

70-29. Discovery of remains and notification of 
authorities. 

Jurisdiction over remains. 

Archaeological investigation of human 
skeletal remains. 

Consultation with the Native American 
Community. 

Consultation with other individuals. 

Skeletal analysis. 

Disposition of human skeletal remains. 

Financial responsibility. 

Prohibited acts. 

Rule-making authority. 

70-39. Exceptions. 

70-40. Penalties. 

70-41 through 70-45. [Reserved.] 


70-30. 
70-31. 


70-32. 


70-33. 
70-34. 
70-35. 
70-36. 
70-37. 
70-38. 


Article 4. 


70-14. Rule-making authority; custody of re- 
sources. : ; 
70-15. Prohibited acts and criminal penalties. North Se pee ee ee BecOuG 
70-16. Civil penalties. Peeram: 
70-17. Forfeiture. ; 
70-18. Confidentiality. A Gi ra gies aa 
70-19. Cooperation with private individuals. SGV ibetre Gee ee oes 
70-20. Delegation of responsibilities. 70-48. Definitions. 
70-21 through 70-25. [Reserved.] 70-49. The North Carolina Archaeological 
, Record Program. 
Article 3. 70-50. Site Steward Program. 
Unmarked Human Burial and 70-51. Archaeological investigations. 
Human Skeletal Remains 70-52. Rule-making authority. 
Protection Act. 
70-26. Short title. 
70-27. Findings and purpose. 
ARTICLE 1. 


Indian Antiquities. 


§ 70-1. Private landowners urged to refrain from destruc- 
tion. 


Private owners of lands containing Indian relics, artifacts, mounds or burial 
grounds are urged to refrain from the excavation or destruction thereof and to 
forbid such conduct by others, without the cooperation of the director of the 
State Museum and the Secretary of the Department of Cultural Resources or 
without the assistance or supervision of some person designated by either as 
qualified to make scientific archaeological explorations. (1935, c. 198, s. 1; 
17 (C4 0,.8..40,) 
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§ 70-2. Possessors of relics urged to commit them to cus- 
tody of State agencies. 


All persons having in their possession collections of Indian relics, artifacts, 
and antiquities which are in danger of being lost, destroyed or scattered are 
urged to commit them to the custody of the North Carolina State Museum, the 
Department of Cultural Resources, or some other public agency or institution 
within the State which is qualified to preserve and exhibit them for their 
historic, scientific and educational value to the people of the State. (1935, c. 
198, 3.2: 1973, c. 476,s: 48.) 


§ 70-3. Preservation of relics on public lands. 


It shall be the duty of any person in charge of any construction or excavation 
on any lands owned by the State, by any public agency or institution, by any 
county, or by any municipal corporation, to report promptly to and preserve for 
the director of the State Museum or the Secretary of the Department of 
Cultural Resources any Indian relic, artifact, mound, or burial ground discov- 
ered in the course of such construction or excavation. (1935, c. 198, s. 3; 1973, 
c, 416. 5s. 48) 


§ 70-4. Destruction or sale of relic from public lands made 
misdemeanor. 


Any person who shall excavate, disturb, remove, destroy or sell any Indian 
relic or artifact, or any of the contents of any mound or burial ground, on or 
from any lands owned by the State, by any public agency or institution, by any 
county, or by any municipal corporation, except with the written approval of 
the director of the State Museum or the Secretary of the Department of 
Cultural Resources, shall be guilty of a Class 1 misdemeanor. (1935, c. 198, s. 
4: 1973, c. 476, s. 48; 1993, c. 539, s. 542; 1994, Ex. Sess., c. 24, s. 14(c).) 


§§ 70-5 through 70-9: Reserved for future codification purposes. 


ARTICLE 2. 


Archaeological Resources Protection Act. 


§ 70-10. Short title. 


This Article shall be known as “The Archaeological Resources Protection 
Acte (193s) ic. 904, si 2.) 


Legal Periodicals. — For survey of 1981 
property law, see 60 N.C.L. Rev. 1420 (1982). 


§ 70-11. Findings and purpose. 


(a) The General Assembly finds that: 
(1) Archaeological resources on State lands are an accessible and irre- 
placeable part of the State’s heritage; 
(2) These resources are increasingly endangered because of their commer- 
cial attractiveness; 
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(3) Existing State laws do not provide adequate protection to prevent the 
loss and destruction of these archaeological resources and sites 
resulting from uncontrolled excavations and pillage; and 

(4) There is a wealth of archaeological information which has been legally 
obtained by private individuals for noncommercial purposes and 
which could voluntarily be made available to professional archaeolo- 
gists and institutions. 

(b) The purpose of this Article is to secure, for the present and future benefit 
of the people of North Carolina, the protection of archaeological resources and 
sites which are on State lands, excluding highway right-of-ways, and to foster 
increased cooperation and exchange of information among governmental 
authorities, the professional archaeological community, Indian Tribal govern- 
mental authorities and private individuals having collections of archaeological 
resources and data. (1981, c. 904, s. 2.) 


§ 70-12. Definitions. 


As used in this Article, unless the context clearly indicates otherwise: 

(1) “Archaeological investigation” means any surface collection, subsur- 
face tests, excavation, or other activity that results in the disturbance 
or removal of archaeological resources. 

(2) “Archaeological resource” means any material remains of past human 
life or activities which are at least 50 years old and which are of 
archaeological interest, including pieces of pottery, basketry, bottles, 
weapons, weapon projectiles, tools, structures or portions of struc- 
tures, rock paintings, rock carvings, intaglios, graves or human 
skeletal materials. Paleontological specimens are not to be considered 
archaeological resources unless found in an archaeological context. 

(3) “State lands” means any lands owned, occupied, or controlled by the 
State of North Carolina, with the exception of those lands under short 
term lease solely for archaeological purposes, excluding highway 
right-of-ways. (1981, c. 904, s. 2.) 


§ 70-13. Archaeological investigations. 


(a) Any person may apply to the Department of Cultural Resources for a 
permit to conduct archaeological investigations on State lands. The application 
shall contain information the Department of Cultural Resources, in consulta- 
tion with the Department of Administration, deems necessary, including the 
time, scope, location and specific purpose of the proposed work. 

(b) A permit shall be issued pursuant to an application under subsection (a) 
of this section if, after any notifications and consultations required by subsec- 
tion (d) of this section, the Department of Cultural Resources, in consultation 
with the Department of Administration, finds that: 

(1) The applicant is qualified to carry out the permitted activity; 

(2) The proposed activity is undertaken for the purpose of furthering 
archaeological knowledge in the public interest; 

(3) The currently available technology and the technology the applicant 
proposes to use are such that the significant information contained in 
the archaeological resource can be retrieved; 

(4) The funds and the time the applicant proposes to commit are such that 
the significant information contained in the archaeological resources 
can be retrieved; 

(5) The archaeological resources which are collected, excavated or re- 
moved from State lands and associated records and data will remain 
the property of the State of North Carolina and the resources and 
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copies of associated archaeological records and data will be preserved 
by a suitable university, museum, or other scientific or educational 
institution; 

(6) The activity pursuant to the permit is not inconsistent with any 
management plan applicable to the State lands concerned; and 

(7) The applicant shall bear the financial responsibility for the 
reinterment of any human burials or human skeletal remains exca- 
vated or removed as a result of the permitted activities. 

(c) A permit may contain any terms, conditions or limitations the Depart- 
ment of Cultural Resources, in consultation with the Department of Adminis- 
tration, deems necessary to achieve the intent of this Article. A permit shall 
identify the person responsible for carrying out the archaeological investiga- 
tion. 

(d) If a permit issued under G.S. 70-13(a) may result in harm to, or 
destruction of, any religious or cultural site, as determined by the Department 
of Cultural Resources, in consultation with the Department of Administration, 
before issuing such permit, the Department of Cultural Resources, in consul- 
tation with the Department of Administration, shall notify and consult with, 
insofar as possible, a local representative of an appropriate religious or 
cultural group. If the religious or cultural site pertains to Native Americans, 
the Department of Cultural Resources, in consultation with the Department of 
Administration, shall notify the Executive Director of the North Carolina 
Commission of Indian Affairs. The Executive Director of the North Carolina 
Commission of Indian Affairs shall notify and consult with the Eastern Band 
of Cherokee or other appropriate tribal group or community. Such notification 
shall include, but not be limited to, the following: 

(1) The location and schedule of the forthcoming investigation; 
(2) Background data concerning the nature of the study; and 
(3) The purpose of the investigation and the expected results. 

(e) A permit issued under G.S. 70-13 may be suspended by the Department 
of Cultural Resources, in consultation with the Department of Administration, 
upon the determination that the permit holder has violated any provision of 
G.S. 70-15(a) or G.S. 70-15(b). A permit may be revoked by the Department of 
Cultural Resources, in consultation with the Department of Administration, 
upon assessment of a civil penalty under G.S. 70-16 against the permit holder 
or upon the permit holder’s conviction under G.S. 70-15. (1981, c. 904, s. 2; 
1991,.¢c..461, s. 1.) 


§ 70-13.1. Criminal record checks of applicants for permit 
or license. 


(a) The following definitions apply to this section: 

(1) Applicant. — A person or entity applying for a permit or license under 
ae 70-13 to conduct any type of archaeological investigation on State 

ands. 

(2) Criminal history. — A history of conviction of a state or federal crime, 
whether a misdemeanor or felony, that bears upon an applicant’s 
fitness to conduct archaeological investigations under G.S. 70-13. The 
crimes include the criminal offenses set forth in any of the following 
Articles of Chapter 14 of the General Statutes: Article 5, Counterfeit- 
ing and Issuing Monetary Substitutes; Article 5A, Endangering Ex- 
ecutive and Legislative Officers and Court Officers; Article 6, Homi- 
cide; Article 7A, Rape and Other Sex Offenses; Article 8, Assaults; 
Article 10, Kidnapping and Abduction; Article 13, Malicious Injury or 
Damage by Use of Explosive or Incendiary Device or Material; Article 
14, Burglary and Other Housebreakings; Article 15, Arson and Other 
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Burnings; Article 16, Larceny; Article 17, Robbery; Article 18, Embez- 
zlement; Article 19, False Pretenses and Cheats; Article 19A, Obtain- 
ing Property or Services by False or Fraudulent Use of Credit Device 
or Other Means; Article 19B, Financial Transaction Card Crime Act; 
Article 19C, Financial Identity Fraud; Article 20, Frauds; Article 21, 
Forgery; Article 26, Offenses Against Public Morality and Decency; 
Article 26A, Adult Establishments; Article 27, Prostitution; Article 28, 
Perjury; Article 29, Bribery; Article 31, Misconduct in Public Office; 
Article 35, Offenses Against the Public Peace; Article 36A, Riots and 
Civil Disorders; Article 39, Protection of Minors; Article 40, Protection 
of the Family; Article 59, Public Intoxication; and Article 60, Comput- 
er-Related Crime. The crimes also include possession or sale of drugs 
in violation of the North Carolina Controlled Substances Act, Article 
5 of Chapter 90 of the General Statutes, and alcohol-related offenses 
such as sale to underage persons in violation of G.S. 18B-302, or 
driving while impaired in violation of G.S. 20-138.1 through G.S. 
20-138.5. 

(b) All applicants shall consent to a criminal history record check. Refusal to 
consent to a criminal history record check or to the use of fingerprints or other 
identifying information may constitute grounds for the Department of Cul- 
tural Resources to deny a permit or a license to an applicant. The Department 
of Cultural Resources shall be responsible for providing to the North Carolina 
Department of Justice the fingerprints of the applicant to be checked, a form 
signed by the applicant consenting to the criminal record check and the use of 
fingerprints and other identifying information required by the State or 
National Repositories of Criminal Histories, and any additional information 
required by the Department of Justice. If the applicant is not an individual, the 
applicant shall provide fingerprints for the principals, officers, directors, and 
controlling persons of the applicant. Each set of fingerprints shall be certified 
by an authorized law enforcement officer. The Department of Cultural Re- 
sources shall keep all information obtained under this section confidential. 

(c) If an applicant’s criminal history record check reveals one or more 
convictions listed under subdivision (a)(2) of this section, the conviction shall 
not automatically bar the issuance of a permit or a license. When determining 
whether to issue a permit or license to an applicant, the Department of 
Cultural Resources shall consider all of the following factors regarding the 
conviction: 

(1) The level and seriousness of the crime. 

(2) The date of the crime. 

(3) The age of the person at the time of conviction. 

(4) The circumstances surrounding the commission of the crime, if known. 

(5) The nexus between the criminal conduct of the person and the person’s 
responsibilities pursuant to the application. 

(6) The incarceration, probation, parole, rehabilitation, and employment 
records of the person since the date the crime was committed. 

(7) The subsequent commission by the person of a crime. (2005-367, s. 4.) 


Editor’s Note. — Session Laws 2005-367, s. licenses submitted to the Department of Cul- 
5, made this section effective October 1, 2005, tural Resources on or after that date. 
and applicable to applications for permits or 


§ 70-14. Rule-making authority; custody of resources. 


The North Carolina Historical Commission, in consultation with the Depart- 
ment of Administration, may promulgate regulations to implement the provi- 
sions of this Article and to provide for the exchange, where appropriate, 
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between suitable universities, museums, or other scientific or educational 
institutions, of archaeological resources removed from State lands pursuant to 
this Article, and the ultimate disposition of those resources. (1981, c. 904, s. 2.) 


§ 70-15. Prohibited acts and criminal penalties. 


(a) No person may excavate, remove, damage or otherwise alter or deface 
any archaeological resource located on State lands unless he is acting pursuant 
to a permit issued under G.S. 70-13. 

(b) No person may sell, purchase, exchange, transport, receive, or offer to 
sell, purchase, exchange, transport or receive any archaeological resource 
excavated or removed from State lands in violation of the prohibition contained 
in G.S. 70-15(a). 

(c) Any person who knowingly and willfully violates or employs any other 
person to violate any prohibition contained in G.S. 70-15(a) or G.S. 70-15(b) 
shall upon conviction, be fined not more than two thousand dollars ($2,000) or 
imprisoned not more than six months, or both, in the discretion of the court. 

(d) Each day on which a violation occurs shall be a separate and distinct 
offense. (1981, c. 904, s. 2.) 


§ 70-16. Civil penalties. 


A civil penalty of not more than five thousand dollars ($5,000) may be 
assessed by the Department of Administration, in consultation with the 
Department of Cultural Resources, against any person who violates the 
provisions of G.S. 70-15. In determining the amount of the penalty, the 
Department shall consider the extent of the harm caused by the violation and 
the cost of rectifying the damage. Any person assessed shall be notified of the 
assessment by registered or certified mail. The notice shall specify the reasons 
for the assessment. If the person assessed fails to pay the amount of the 
assessment to the Department within 30 days after receipt of notice, the 
Department may institute a civil action in the Superior Court of Wake County 
to recover the amount of the assessment. 

The Department may use the assessed funds to rectify the damage to 
archaeological resources. The clear proceeds of all assessed funds not used to 
rectify the damage shall be remitted to the Civil Penalty and Forfeiture Fund 
in accordance with G.S. 115C-457.2. (1981, c. 904, s. 2; 1987, c. 827%, 5.2195; 
1998-215, s. 2.) 


§ 70-17. Forfeiture. 


All archaeological resources with respect to which a violation of G.S. 70-15(a) 
or 70-15(b) occurred, and all vehicles and equipment which were used in 
connection with such violation shall be subject to forfeiture to the State of 
North Carolina in the same manner as vehicles and equipment subject to 
forfeiture under G.S. 90-112. (1981, c. 904, s. 2.) 


§ 70-18. Confidentiality. 


Information concerning the nature and location of any archaeological 
resource, regardless of the ownership of the property, may be made available to 
the public under Chapter 132 of the North Carolina General Statutes or under 
any other provision of law unless the Department of Cultural Resources 
determines that the disclosures would create a risk of harm to such resources 
or to the site at which such resources are located. (1981, c. 904, s. 2.) 
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§ 70-19. Cooperation with private individuals. 


The Department of Cultural Resources shall take any action necessary, 
consistent with the purposes of this Article, to foster and improve the 
communication, cooperation, and exchange of information between: 

(1) Private individuals having collections of archaeological resources and 
data which were obtained through legal means, and 

(2) Professional archaeologists and associations of professional archaeol- 
ogists concerned with the archaeological resources of North Carolina 
and of the United States. (1981, c. 904, s. 2.) 


§ 70-20. Delegation of responsibilities. 


If the Department of Administration and the Department of Cultural 
Resources agree, the responsibilities, in whole or in part, of the Department of 
Cultural Resources under this Article may be delegated through a memoran- 
dum of understanding to the Department of Administration. Such a memoran- 
dum of understanding will be subject to periodic review at the initiation of 
either party to the memorandum. (1981, c. 904, s. 2.) 


§§ 70-21 through 70-25: Reserved for future codification purposes. 


ARTICLE 38. 


Unmarked Human Burial and Human Skeletal Remains 
Protection Act. 


§ 70-26. Short title. 


This Article shall be known as “The Unmarked Human Burial and Human 
Skeletal Remains Protection Act.” (1981, c. 853, s. 2.) 


Legal Periodicals. — For survey of 1981 
property law, see 60 N.C.L. Rev. 1420 (1982). 


§ 70-27. Findings and purpose. 


(a) The General Assembly finds that: 

(1) Unmarked human burials and human skeletal remains are subject to 
vandalism and inadvertent destruction at an ever-increasing rate; 

(2) Existing State laws do not provide adequate protection to prevent 
damage to and destruction of these remains; 

(3) There is a great deal of scientific information to be gained from the 
proper excavation, study and analysis of human skeletal remains 
recovered from such burials; and 

(4) There has been no procedure for descendants or other interested 
individuals to make known their concerns regarding disposition of 
these remains. 

(b) The purpose of this Article is (i) to provide adequate protection from 
vandalism for unmarked human burials and human skeletal remains, (11) to 
provide adequate protection for unmarked human burials and human skeletal 
remains not within the jurisdiction of the medical examiner pursuant to G.S. 
130-198 that are encountered during archaeological excavation, construction, 
or other ground disturbing activities, found anywhere within the State except 
on federal land, and (iii) to provide for adequate skeletal analysis of remains 
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removed or excavated from unmarked human burials if the analysis would 
result in valuable scientific information. (1981, c. 853, s. 2.) 


Editor’s Note. — G.S. 130-198, referred to 
in subsection (b), has been repealed. For 
present similar provision, see G.S. 130A-383. 


§ 70-28. Definitions. 


As used in this Article: 

(1) “Chief Archaeologist” means the Chief of the Office of Archives and 
History, Department of Cultural Resources. 

(2) “Executive Director” means the Executive Director of the North 
Carolina Commission of Indian Affairs. 

(3) “Human skeletal remains” or “remains” means any part of the body of 
a deceased human being in any stage of decomposition. 

(4) “Professional archaeologist” means a person having (i) a postgraduate 
degree in archaeology, anthropology, history, or another related field 
with a specialization in archaeology, (ii) a minimum of one year’s 
experience in conducting basic archaeological field research, including 
the excavation and removal of human skeletal remains, and (111) 
designed and executed an archaeological study and presented the 
written results and interpretations of such study. 

(5) “Skeletal analyst” means any person having (i) a postgraduate degree 
in a field involving the study of the human skeleton such as skeletal 
biology, forensic osteology or other relevant aspects of physical an- 
thropology or medicine, (ii) a minimum of one year’s experience in 
conducting laboratory reconstruction and analysis of skeletal re- 
mains, including the differentiation of the physical characteristics 
denoting cultural or biological affinity, and (111) designed and executed 
a skeletal analysis, and presented the written results and interpre- 
tations of such analysis. 

(6) “Unmarked human burial” means any interment of human skeletal 
remains for which there exists no grave marker or any other historical 
documentation providing information as to the identity of the de- 
ceased. (1981, c. 853, s. 2; 2002-159, s. 35(a).) 


§ 70-29. Discovery of remains and notification of author1- 
ties. 


(a) Any person knowing or having reasonable grounds to believe that 
unmarked human burials or human skeletal remains are being disturbed, 
destroyed, defaced, mutilated, removed, or exposed, shall notify immediately 
the medical examiner of the county in which the remains are encountered. 

(b) If the unmarked human burials or human skeletal remains are encoun- 
tered as a result of construction or agricultural activities, disturbance of the 
remains shall cease immediately and shall not resume without authorization 
from either the county medical examiner or the Chief Archaeologist, under the 
provisions of G.S. 70-30(c) or 70-30(d). 

(c)(1) If the unmarked human burials or human skeletal remains are 
encountered by a professional archaeologist, as a result of survey or 
test excavations, the remains may be excavated and other activities 
may resume after notification, by telephone or registered letter, is 
provided to the Chief Archaeologist. The treatment, analysis and 
disposition of the remains shall come under the provisions of G.S. 
70-34 and 70-35. 
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(2) Ifa professional archaeologist directing long-term (research designed 
to continue for one or more field seasons of four or more weeks’ 
duration) systematic archaeological research sponsored by any ac- 
credited college or university in North Carolina, as a part of his 
research, recovers Native American skeletal remains, he may be 
exempted from the provisions of G.S. 70-30, 70-31, 70-32, 70-33, 70-34 
and 70-35(c) of this Article so long as he: 

a. Notifies the Executive Director within five working days of the 
initial discovery of Native American skeletal remains; 

b. Reports to the Executive Director, at agreed upon intervals, the 
status of the project; 

c. Curates the skeletal remains prior to ultimate disposition; and 

d. Conducts no destructive skeletal analysis without the express 
permission of the Executive Director. 

Upon completion of the project fieldwork, the professional archaeolo- 

gist, in consultation with the skeletal analyst and the Executive 

Director, shall determine the schedule for the completion of the 

skeletal analysis. In the event of a disagreement, the time for 

completion of the skeletal analysis shall not exceed four years. The 

Executive Director shall have authority concerning the ultimate 

disposition of the Native American skeletal remains after analysis is 

completed in accordance with G.S. 70-35(a) and 70-36(b) and (c). 

(d) The Chief Archaeologist shall notify the Chief, Medical Examiner 
Section, Division of Health Services, Department of Health and Human 
Services, of any reported human skeletal remains discovered by a professional 
archaeologist. (1981, c. 853, s. 2; 1997-448, s. 11A.118(a).) 


§ 70-30. Jurisdiction over remains. 


(a) Subsequent to notification of the discovery of an unmarked human 
burial or human skeletal remains, the medical examiner of the county in which 
the remains were encountered shall determine as soon as possible whether the 
remains are subject to the provisions of G.S. 130-198. 

(b) If the county medical examiner determines that the remains are subject 
to the provisions of G.S. 130-198, he will immediately proceed with his 
investigation. 

(c) If the county medical examiner determines that the remains are not 
subject to the provisions of G.S. 130-198, he shall so notify the Chief Medical 
Examiner. The Chief Medical Examiner shall notify the Chief Archaeologist of 
the discovery of the human skeletal remains and the findings of the county 
medical examiner. The Chief Archaeologist shall immediately take charge of 
the remains. 

(d) Subsequent to taking charge of the human skeletal remains, the Chief 
Archaeologist shall have 48 hours to make arrangements with the landowner 
for the protection or removal of the unmarked human burial or human skeletal 
remains. The Chief Archaeologist shall have no authority over the remains at 
the end of the 48-hour period and may not prohibit the resumption of the 
construction or agricultural activities without the permission of the landowner. 
Mele CO00,0S.02.) 


Editor’s Note. — G.S. 130-198, referred to has been repealed. For present similar provi- 
in subsections (a), (b), and (c) of this section, sion, see G.S. 130A-383. 
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§ 70-31. Archaeological investigation of human skeletal 
remains. 


(a) If an agreement is reached with the landowner for the excavation of the 
human skeletal remains, the Chief Archaeologist shall either designate a 
member of his staff or authorize another professional archaeologist to excavate 
or supervise the excavation. 

(b) The professional archaeologist excavating human skeletal remains shall 
report to the Chief Archaeologist, either in writing or by telephone, his opinion 
on the cultural and biological characteristics of the remains. This report shall 
be transmitted as soon as possible after the commencement of excavation, but 
no later than two full business days after the removal of a burial. 

(c) The Chief Archaeologist, in consultation with the professional archaeol- 
ogist excavating the remains, shall determine where the remains shall be held 
subsequent to excavation, pending other arrangements according to G.S. 70-32 
or 70-33. 

(d) The Department of Cultural Resources may obtain administrative 
inspection warrants pursuant to the provisions of Chapter 15, Article 4A of the 
General Statutes to enforce the provisions of this Article, provided that prior to 
the requesting of the administrative warrant, the Department shall contact 
the affected landowners and request their consent for access to their land for 
the purpose of gathering such information. If consent is not granted, the 
Department shall give reasonable notice of the time, place and before whom 
the administrative warrant will be requested so that the owner or owners may 
have an opportunity to be heard. (1981, c. 853, s. 2.) 


§ 70-32. Consultation with the Native American Commu- 
nity. 


(a) If the professional archaeologist determines that the human skeletal 
remains are Native American, the Chief Archaeologist shall immediately 
notify the Executive Director of the North Carolina Commission of Indian 
Affairs. The Executive Director shall notify and consult with the Eastern Band 
of Cherokee or other appropriate tribal group or community. 

(b) Within four weeks of the notification, the Executive Director shall 
communicate in writing to the Chief Archaeologist, the concerns of the 
Commission of Indian Affairs and an appropriate tribal group or community 
with regard to the treatment and ultimate disposition of the Native American 
skeletal remains. 

(c) Within 90 days of receipt of the concerns of the Commission of Indian 
Affairs, the Chief Archaeologist and the Executive Director, with the approval 
of the principal tribal official of an appropriate tribe, shall prepare a written 
agreement concerning the treatment and ultimate disposition of the Native 
American skeletal remains. The written agreement shall include the following: 

(1) Designation of a qualified skeletal analyst to work on the skeletal 
remains; 

(2) The type of analysis and the specific period of time to be provided for 
analysis of the skeletal remains; 

(3) The timetable for written progress reports and the final report 
concerning the skeletal analysis to be provided to the Chief Archae- 
ologist and the Executive Director by the skeletal analyst; and 

(4) A plan for the ultimate disposition of the Native American remains 
subsequent to the completion of adequate skeletal analysis. 

If no agreement is reached within 90 days, the Archaeological Advisory 
Committee shall determine the terms of the agreement. (1981, c. 853, s. 2.) 
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§ 70-33. Consultation with other individuals. 


(a) If the professional archaeologist determines that the human skeletal 
remains are other than Native American, the Chief Archaeologist shall publish 
notice that excavation of the remains has occurred, at least once per week for 
four successive weeks in a newspaper of general circulation in the county 
where the burials or skeletal remains were situated, in an effort to determine 
the identity or next of kin or both of the deceased. 

(b) Ifthe next of kin are located, within 90 days the Chief Archaeologist in 
consultation with the next of kin shall prepare a written agreement concerning 
the treatment and ultimate disposition of the skeletal remains. The written 
agreement shall include: 

(1) Designation of a qualified skeletal analyst to work on the skeletal 
remains; 

(2) The type of analysis and the specific period of time to be provided for 
analysis of the skeletal remains; 

(3) The timetable for written progress reports and the final report 
concerning the skeletal analysis to be provided to the Chief Archae- 
ologist and the next of kin by the skeletal analyst; and 

(4) A plan for the ultimate disposition of the skeletal remains subsequent 
to the completion of adequate skeletal analysis. 

If no agreement is reached, the remains shall be handled according to the 
wishes of the next of kin. (1981, c. 853, s. 2.) 


§ 70-34. Skeletal analysis. 


(a) Skeletal analysis conducted under the provisions of this Article shall 
only be Pogne by persons having those qualifications expressed in G.S. 
70-28(5). 

(b) Prior to the execution of the written agreements outlined in G.S. 70-32(c) 
and 70-33(b), the Chief Archaeologist shall consult with both the professional 
archaeologist and the skeletal analyst investigating the remains. 

(c) The professional archaeologist and the skeletal analyst shall submit a 
proposal to the Chief Archaeologist within the 90-day period set forth in G.S. 
70-32(c) and 70-33(b), including: 

(1) Methodology and techniques to be utilized; 

(2) Research objectives; 

(3) Proposed time schedule for completion of the analysis; and 

(4) Proposed time intervals for written progress reports and the final 
report to be submitted. 

(d) If the terms of the written agreement are not substantially met, the 
Executive Director or the next of kin, after consultation with the Chief 
Archaeologist, may take possession of the skeletal remains. In such case, the 
Chief Archaeologist may ensure that appropriate skeletal analysis is con- 
ducted by another qualified skeletal analyst prior to ultimate disposition of the 
skeletal remains. (1981, c. 853, s. 2.) 


§ 70-35. Disposition of human skeletal remains. 


(a) If the skeletal remains are Native American, the Executive Director, 
after consultation with an appropriate tribal group or community, shall 
determine the ultimate disposition of the remains after the analysis. 

(b) If the skeletal remains are other than Native American and the next of 
kin have been identified, the next of kin shall have authority concerning the 
ultimate disposition of the remains after the analysis. 

(c) If the Chief Archaeologist has received no information or communication 
concerning the identity or next of kin of the deceased, the skeletal remains 
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shall be transferred to the Chief Archaeologist and permanently curated 
according to standard museum procedures after adequate skeletal analysis. 
(hOSise. S53Ns87 2) 


§ 70-36. Financial responsibility. 


(a) The provisions of this Article shall not require that the owner of the land 
on which the unmarked human burials or human skeletal remains are found, 
bear the cost of excavation, removal, analysis or disposition. 

(b) If a determination is made by the Executive Director, in consultation 
with an appropriate tribal group or community, that Native American skeletal 
remains shall be reinterred following the completion of skeletal analysis, an 
appropriate tribal group or community may provide a suitable burial location. 
If it elects not to do so, it shall be the responsibility of the North Carolina 
Commission of Indian Affairs to provide a suitable burial location. 

(c) The expense of transportation of Native American remains to the 
reburial location shall be borne by the party conducting the excavation and 
removal of the skeletal remains. The reburial ceremony may be provided by an 
appropriate tribal group or community. If it elects not to do so, the reburial 
ceremony shall be the responsibility of the Commission of Indian Affairs. 
G9SiIce 600.5. 2.) 


§ 70-37. Prohibited acts. 


(a) No person, unless acting under the provisions of G.S. 130-198 through 
G.S. 130-201, shall: 

(1) Knowingly acquire any human skeletal remains removed from un- 
marked burials in North Carolina after October 1, 1981, except in 
accordance with the provisions of this Article; 

(2) Knowingly exhibit or sell any human skeletal remains acquired from 
unmarked burials in North Carolina; or 

(3) Knowingly retain human skeletal remains acquired from unmarked 
burials in North Carolina after October 1, 1981, for scientific analysis 
beyond a period of time provided for such analysis pursuant to the 
provisions of G.S. 70-32, 70-33 and 70-34, with the exception of those 
skeletal remains curated under the provisions of G.S. 70-35. 

(b) Other provisions of criminal law concerning vandalism of unmarked 
eueee ane or human skeletal remains may be found in G.S. 14-149. (1981, 
C. MS: 2: 


Editor’s Note. — G.S. 130-198 through 130- sions, see G.S. 130A-3838, 130A-385, 130A-389, 
201, referred to in subsection (a) of this section, and 130A-393. 
have been repealed. For present similar provi- 


§ 70-38. Rule-making authority. 


The North Carolina Historical Commission may promulgate rules and 
regulations to implement the provisions of this Article. (1981, c. 853, s. 2.) 


§ 70-39. Exceptions. 


(a) Human skeletal remains acquired from commercial biological supply 
apes i through medical means are not subject to the provisions of G.S. 

-37(a). 

(b) Human skeletal remains determined to be within the jurisdiction of the 
medical examiner according to the provisions of G.S. 130-198 are not subject to 
the prohibitions contained in this Article. (1981, c. 853, s. 2.) 
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Editor’s Note. — G.S. 130-198, referred to 
in subsection (b), has been repealed. For 
present similar provision, see G.S. 130A-383. 


§ 70-40. Penalties. 


(a) Violation of the provisions of G.S. 70-29 is a Class 1 misdemeanor. 
(b) Violation of the provisions of G.S. 70-37(a) is a Class H felony. (1981, c. 
Boose 1993 jeno39, sio45; 1994 Kx. Sess., c. 24, s, 14(c),) 


§§ 70-41 through 70-45: Reserved for future codification purposes. 


ARTICLE 4. 


North Carolina Archaeological Record Program. 


§ 70-46. Short title. 


This Article shall be known as “The North Carolina Archaeological Record 
Program”, (1991, c. 461, s. 2.) 


§ 70-47. Findings and purpose. 


(a) The General Assembly finds that archaeological resources on private 
lands constitute the majority of the irreplaceable historic and prehistoric 
resources of the State. These resources are increasingly endangered and 
existing State laws do not provide private landowners with the means 
adequately to preserve these resources. There is currently no provision for 
assisting and giving recognition to a private landowner who wishes to preserve 
the archaeological resources located on the owner’s property. 

(b) The purpose of this Article is to preserve and protect for the present and 
future benefit of the people of North Carolina through a program of voluntary 
site enrollment the prehistoric and historic archaeological resources that are 
on private lands. (1991, c. 461, s. 2.) 


§ 70-48. Definitions. 


As used in this Article, unless the context clearly indicates otherwise: 

(1) “Archaeological investigation” means any surface collection, subsur- 
face tests, excavation, or other activity that results in the disturbance 
or removal of archaeological resources. 

(2) “Archaeological resource” means any material remains of past human 
life or activities which are at least 50 years old and which are of 
archaeological interest, including pieces of pottery, basketry, bottles, 
weapons, weapon projectiles, tools, structures or portions of struc- 
tures, rock paintings, rock carvings, intaglios, graves or human 
skeletal materials. Paleontological specimens are not to be considered 
archaeological resources unless found in an archaeological context. 

(3) “Program” means the North Carolina Archaeological Record Program 
established under this Article. 

(4) “Record” means the North Carolina Archaeological Record established 
under this Article. 

(5) “State Archaeologist” means the head of the Archaeology Section of the 
Office of Archives and History, Department of Cultural Resources. 
(1991, c. 461, s. 2; c. 761, s. 12.1; 2002-159, s. 35(b).) 
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§ 70-49. The North Carolina Archaeological Record Pro- 
gram. 


(a) The Department of Cultural Resources, Office of Archives and History 
shall establish the North Carolina Archaeological Record Program. The 
purpose of the Program shall be to assist private owners of archaeological 
resources in the preservation and protection of those resources. Participation 
in the Program shall be voluntary. 

(b) As part of the Program, the Department shall establish and maintain 
the North Carolina Archaeological Record. The North Carolina Archeological 
Record shall include a list of the archaeological resources owned privately by 
each person participating in the Program. No archaeological resource shall be 
enrolled in the Record without the permission of its owner. 

(c) An archaeological resource that is enrolled in the North Carolina 
Archaeological Record shall be removed from the Record at the written request 
of either the State Archaeologist or the owner of the archaeological resource. 
The archaeological resource shall be removed from the Record 30 days after the 
receipt by the Department of Cultural Resources of the written request. (1991, 
CeAoles) 2: 2002sla9. Ss. 30(C))) 


§ 70-50. Site Steward Program. 


The Department of Cultural Resources may create and maintain a volunteer 
program for purposes of monitoring the condition of archaeological resources 
listed in the Record. This program shall be known as the Site Steward Program 
and will be administered through the Department in cooperation with local 
and statewide archaeological societies and groups. (1991, c. 461, s. 2; c. 761, s. 
252s) 


§ 70-51. Archaeological investigations. 


(a) Any person wanting to conduct an archaeological investigation on 
private land that is the site of an archaeological resource enrolled in the Record 
shall apply to the Department of Cultural Resources for a permit to conduct 
such an investigation. The application shall contain information the Depart- 
ment of Cultural Resources deems necessary, including the time, scope, 
location and specific purpose of the proposed work. 

(b) A permit shall be issued pursuant to this section if, after any notifica- 
tions and consultations required by subsection (d) of this section, the Depart- 
ment of Cultural Resources finds that: 

(1) The applicant is qualified to carry out the permitted activity; 

(2) The proposed activity is undertaken for the purpose of furthering 
archaeological knowledge in the public interest; 

(3) The currently available technology and the technology the applicant 
proposes to use are such that the significant information contained in 
the archaeological resource can be retrieved; 

(4) The funds and the time the applicant proposes to commit are such that 
the significant information contained in the archaeological resources 
can be retrieved; 

(5) The archaeological resources that are enrolled in the Record and that 
are collected, excavated or removed from the privately owned site and 
the associated records and data will remain the property of the 
private owner of the archaeological resource; 

(6) Copies of associated archaeological records and data will be preserved 
by a suitable university, museum, or other scientific or educational 
institution; 
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(7) The applicant shall bear the financial responsibility for the 
reinterment of any human burials or human skeletal remains exca- 
vated or removed as a result of the permitted activities; and 

(8) The applicant has obtained the permission of the owner of the 
archaeological resource to conduct the archaeological investigation. 

(c) A permit may contain any terms, conditions or limitations the Depart- 
ment of Cultural Resources deems necessary to achieve the intent of this 
Article. A permit shall identify the person responsible for carrying out the 
archaeological investigation. 

(d) If the Department of Cultural Resources determines that a permit 
issued under this section may result in harm to, or destruction of, any religious 
or cultural site, the Department of Cultural Resources, before issuing the 
permit, shall notify and consult with, insofar as possible, a local representative 
of an appropriate religious or cultural group. If the religious or cultural site 
pertains to Native Americans, the Department of Cultural Resources shall 
notify the Executive Director of the North Carolina Commission of Indian 
Affairs. The Executive Director of the North Carolina Commission of Indian 
Affairs shall notify and consult with the Eastern Band of Cherokee or other 
appropriate tribal group or community. Such notification shall include, but not 
be limited to, the following: 

(1) The location and schedule of the forthcoming investigation; 

(2) Background data concerning the nature of the study; and 

(3) The purpose of the investigation and the expected results. 

(e) A permit issued under this section may be suspended by the Department 
of Cultural Resources upon the determination that the permit holder has 
violated any condition of the permit. (1991, c. 461, s. 2.) 


§ 70-52. Rule-making authority. 


The Department of Cultural Resources may adopt rules to implement this 
Article. (1991, c. 461, s. 2.) 
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Chapter 71. 


Indians. 


§§ 71-1 through 71-20: Repealed by Session Laws 1977, c. 849, s. 1. 


Cross References. — For present statute 
partially covering the subject matter of re- 
pealed G.S. 71-1 to 71-12, see G.S. 71A-1 to 
71A-6. For present provisions as to the North 
Carolina State Commission of Indian Affairs, 
see G.S. 143B-404 to 143B-411. 


State Government Reorganization. — 
The Commission on Indian Affairs was trans- 
ferred to the Department of Administration by 
a Type II transfer by Session Laws 1977, c. 849, 
s. 1, effective July 1, 1977. 
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Chapter 71A. 


Indians. 
Sec. Sec. 
71A-1. Cherokee Indians of Robeson County; privileges, immunities, obliga- 
rights and privileges. . tions and duties. 
71A-2. Chapter not applicable to certain bands 71A-7. The Sappony; rights, privileges, immu- 
of Cherokees. nities, obligations, and duties. 
71A-3. Lumbee Tribe of North Carolina; rights, 71A-7.1. Meherrin Tribe of North Carolina; 
pee hc geaeued obliga- rights, privileges, immunities, ob- 
ions and duties. Oe eee 
ligations and duties. 
Ce TS aera Mev eect. 71A-7.2. Occaneechi Band of Saponi Nation in 
fait aee eu aA ae nites North Carolina; rights, privileges, 
71A-5. Haliwa Saponi Tribe of North Carolina; immunities, obligations and du- 


rights, privileges, immunities, ob- 
ligations and duties. 
71A-6. Coharie Tribe of North Carolina; rights, 


ties. 
71A-8. Authorization for federally recognized 
Indian tribes. 


§ 71A-1. Cherokee Indians of Robeson County; rights and 
privileges. 


The persons residing in Robeson, Richmond, and Sampson counties, who 
have heretofore been known as “Croatan Indians” or “Indians of Robeson 
County,” together with their descendants, shall hereafter be known and 
designated as “Cherokee Indians of Robeson County,” and by that name shall 
be entitled to all the rights and privileges heretofore or hereafter conferred, by 
any law or laws of the State of North Carolina, upon the Indians heretofore 
known as the “Croatan Indians” or “Indians of Robeson County.” In all laws 
enacted by the General Assembly of North Carolina relating to said Indians 
subsequent to the enactment of said Chapter 51 of the Laws of 1885, the words 
“Croatan Indians” and “Indians of Robeson County” are stricken out and the 
words “Cherokee Indians of Robeson County” inserted in lieu thereof. (1885, c. 
bas, 2; Rev4.s)4168; 1911,.c:.215; P.L. 1911, c. 263; 1913, ¢. 123% Coo aeme? Oe 
kOe 2nd ess;,.c. 1193.s. 1.) 


Cross References. — As to the North Caro- 
lina State Commission of Indian Affairs, see 
G.S. 1438B-404 to 143B-411. 


nal jurisdiction on the North Carolina Chero- 
kee Indian reservation, see 24 Wake Forest L. 
Revs source! 939). 


Legal Periodicals. — For article on crimi- 


§ 71A-2. Chapter not applicable to certain bands of Cher- 
okees. 


Neither this Chapter nor any other act relating to said “Cherokee Indians of 
Robeson County” shall be construed so as to impose on said Indians any 
powers, privileges, rights, or immunities, or any limitations on their power to 
contract, heretofore enacted with reference to the Eastern Band of Cherokee 
Indians residing in Cherokee, Graham, Jackson, Swain and other adjoining 
counties in North Carolina, or any other band or tribe of Cherokee Indians 
other than those now residing, or who have since the Revolutionary War 
resided, in Robeson County, nor shall said “Cherokee Indians of Robeson 
County,” as herein designated, be subject to the limitations provided in the 
Chapter Contracts Requiring Writing, G.S. 22-3, entitled Contracts with 
Cierotee Indiana (1047,c. 078, cal 1977. 2nd Sess. co 1133. s. ie) 
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Editor’s Note. — G.S. 22-3, referred to in 
this section, was repealed by Session Laws, 
MS EB Tomo es Che alsy 


§ 71A-3. Lumbee Tribe of North Carolina; rights, privi- 
leges, immunities, obligations and duties. 


The Indians now residing in Robeson and adjoining counties of North 
Carolina, originally found by the first white settlers on the Lumbee River in 
Robeson County, and claiming joint descent from remnants of early American 
Colonists and certain tribes of Indians originally inhabiting the coastal regions 
of North Carolina, who have previously been known as “Croatan Indians,” 
“Indians of Robeson County,” and “Cherokee Indians of Robeson County,” shall, 
from and after April 20, 1953, be designated and officially recognized as 
Lumbee Tribe of North Carolina and shall continue to enjoy all rights, 
privileges and immunities enjoyed by them as citizens of the State as now 
provided by law, and shall continue to be subject to all the obligations and 
duties of citizens under the law. (1953, c. 874; 1977, 2nd Sess.—C., 1193 soaule 
2003-54, s. 1.) 


Legal Periodicals. — For article on crimi- _ kee Indian reservation, see 24 Wake Forest L. 
nal jurisdiction on the North Carolina Chero- Rev. 335 (1989). 


§ 71A-4. Waccamaw Siouan Tribe of North Carolina; 
rights, privileges, immunities, obligations and 
duties. 


The Indians now living in Bladen and Columbus and adjoining counties of 
North Carolina, originally found by the first white settlers in the region of the 
Cape Fear River, Lake Waccamaw, and the Waccamaw Indians, a Siouan Tribe 
which inhabited the areas surrounding the Waccamaw, Pee Dee, and Lumber 
Rivers in North and South Carolina, shall, from and after July 20, 1971, be 
designated and officially recognized as the Waccamaw Siouan Tribe of North 
Carolina and shall continue to enjoy all their rights, privileges and immunities 
as citizens of the State as now or hereafter provided by law, and shall continue 
to be subject to all the obligations and duties of citizens under the law. (1977 : 
2nd Sess., c. 1193, s. 1.) 


§ 71A-5. Haliwa Saponi Tribe of North Carolina; rights, 
privileges, immunities, obligations and duties. 


The Indians now residing in Halifax, Warren and adjoining counties of North 
Carolina, originally found by the first permanent white settlers on the 
Roanoke River in Halifax and Warren Counties, and claiming descent from 
certain tribes of Indians originally inhabiting the coastal regions of North 
Carolina, shall, from and after April 15, 1965, be designated and officially 
recognized as the Haliwa Saponi Tribe of North Carolina, and they shall 
continue to enjoy all their rights, privileges and immunities as citizens of the 
State as now or hereafter provided by law, and shall continue to be subject to 
all the obligations and duties of citizens under the law. GE965, c.204> 1977/2 
Descr eG 108 seri 41997-9909 5 1) 


§ 71A-6. Coharie Tribe of North Carolina; rights, privi- 
leges, immunities, obligations and duties. 

The Indians now living in Harnett and Sampson and adjoining counties of 

North Carolina, originally found by the first white settlers on the Coharie 
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River in Sampson County, and claiming descent from certain tribes of Indians 
originally inhabiting the coastal regions of North Carolina, shall, from and 
after July 20, 1971, be designated and officially recognized as the Coharie Tribe 
of North Carolina and shall continue to enjoy all their rights, privileges and 
immunities as citizens of the State as now or hereafter provided by law, and 
shall continue to be subject to all the obligations and duties of citizens under 
the law. (1977, 2nd Sess., c. 1193, s. 1.) 


§ 71A-7. The Sappony; rights, privileges, immunities, obli- 
gations, and duties. 


The Indian Tribe now residing in Person County, officially recognized as the 
Indians of Person County by Chapter 22 of the Public-Local Laws of 1913, who 
are descendants of those Indians living in Person County for whom the High 
Plains Indian School was established, shall, from and after February 3, 1913, 
be designated and officially recognized as Sappony, and shall continue to enjoy 
all their rights, privileges, and immunities as citizens of the State as now or 
hereafter provided by law, and shall continue to be subject to all the obligations 
and duties of citizens under the law. (1997-147, s. 1; 2003-87, s. 1.) 


§ 71A-7.1. Meherrin Tribe of North Carolina; rights, priv- 
ileges, immunities, obligations and duties. 


The Indians now residing in small communities in Hertford, Bertie, Gates, 
and Northampton Counties, who in 1726 were granted reservational lands at 
the mouth of the Meherrin River in the vicinity of present-day Parker’s Ferry 
near Winton in Hertford County, and who are of the same linguistic stock as 
the Cherokee, Tuscarora, and other tribes of the Iroquois Confederacy of New 
York and Canada, shall, from and after July 20, 1971, be designated and 
officially recognized as the Meherrin Tribe of North Carolina, and shall 
continue to enjoy all their rights, privileges, and immunities as citizens of the 
State as now or hereafter provided by law, and shall continue to be subject to 
all the obligations and duties of citizens under the law. (2003-54, s. 2.) 


Editor’s Note. — Session Laws 2003-54, s. 
3, made this section effective May 20, 2003. 


§ 71A-7.2. Occaneechi Band of Saponi Nation in North 
Carolina; rights, privileges, immunities, obli- 
gations and duties. 


The Indians now living primarily in the old settlement of Little Texas in 
Pleasant Grove Township, Alamance County, who are lineal descendants of the 
Saponi and related Indians who occupied the Piedmont of North Carolina and 
Virginia in precontact times, and specifically of those Saponi and related 
Indians who formally became tributary to Virginia under the Treaties of 
Middle Plantation in 1677 and 1680, and who under the subsequent treaty of 
1713 with the Colony of Virginia agreed to join together as a single community, 
shall, from and after July 20, 1971, be designated and officially recognized as 
the Occaneechi Band of the Saponi Nation of North Carolina, and shall 
continue to enjoy all their rights, privileges, and immunities as citizens of the 
State as now or hereafter provided by law, and shall continue to be subject to 
all the obligations and duties of citizens under the law. (2003-54, s. 2.) 
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Editor’s Note. — Session Laws 2003-54, s. 
3, made this section effective May 20, 2003. 


§ 71A-8. Authorization for federally recognized Indian 
tribes. 


In recognition of the governmental relationship between the State, federally 
recognized Indian tribes and the United States, a federally recognized Indian 
tribe may conduct games consistent with the Indian Gaming Regulatory Act, 
Public Law 100-497, that are in accordance with a valid Tribal-State compact 
executed by the Governor pursuant to G.S. 147-12(14) and approved by the 
U.S. Department of Interior under the Indian Gaming Regulatory Act, and 
such games shall not be unlawful or against the public policy of the State if the 
State permits such gaming for any purpose by any person, organization, or 
entity. (2001-513, s. 29(b).) 


Editor’s Note. — Session Laws 2001-513, s. 1994, and applicable to compacts and amend- 
29(c), made this section effective August 1, ments thereto executed on or after that date. 
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Chapter 72. 


Inns, Hotels and Restaurants. 


Article 1. 
Innkeepers. 


Sec. 

72-1. Must furnish accommodations; contracts 
for termination valid. 

Liability for loss of baggage. 

Safekeeping of valuables. 

Loss by fire. 

Negligence of guest. 

72-6. Copies of this Article to be posted. 

72-7. [Repealed.] 

72-7.1. Admittance of pets to hotel rooms. 


Article 2. 
Sanitary Inspection and Conduct. 
72-8 through 72-29. [Repealed.] 


Article 3. 


Immoral Practices of Guests of Hotels 
and Lodging Houses. 


72-2. 
72-3. 
72-4. 
72-5. 


72-30. Registration to be in true name; ad- 
dresses; peace officers. 


Article 4. 


Licensing and Regulation of Tourist 
Camps and Homes, Cabin Camps, 
Roadhouses and Public Dance Halls. 


Sec. 
72-31 through 72-45. [Repealed.] 


Article 5. 


Sanitation of Establishments Providing 
Food and Lodging. 


72-46 through 72-49. [Repealed.] 


Article 6. 


Advertisements by Motor Courts, Tourist 
Camps, etc. 


72-50. Rate advertisements to contain addi- 
tional data. 

72-51. Violation a misdemeanor. 

72-52. Article declared supplemental. 


ARTICLE 1. 


Innkeepers. 


§ 72-1. Must furnish accommodations; contracts for term1- 
nation valid. 


(a) Every innkeeper shall at all times provide suitable lodging accommoda- 
tions for persons accepted as guests in his inn or hotel. 

(b) A written statement setting forth the time period during which a guest 
may occupy an assigned room, signed or initialed by the guest, shall be deemed 
a valid contract, and at the expiration of such time period the lodger may be 
restrained from entering and any property of the guest may be removed by the 


innkeeper without liability, except for damages to or loss of such property 
attributable to its removal. (1903, c. 563; Rev., s. 1909; C.S., s. 2249; 1979, c. 


532.) 


Cross References. — As to obtaining enter- 
tainment at hotels and boardinghouses without 
paying therefor, see G.S. 14-110. As to posses- 
sory liens on personal property, see G.S. 44A-1 
to 44A-6. 


Legal Periodicals. — For note, “When A 
Hotel Is Your Home, Is There Protection?,” see 
15 Campbell L. Rev. 295 (1993). 


CASE NOTES 


This section does no more than state the 
common-law duty of an innkeeper. Waugh v. 
Duke Corp., 248 F. Supp. 626 (M.D.N.C. 1966). 

This section does no more than state the 
common-law duty of an innkeeper to provide 


suitable lodging to guests, and carries with it 
no warranty of personal safety. Urbano v. Days 
Inn of Am., Inc., 58 N.C. App. 795, 295 S.E.2d 
240 (1982). 

Duty to Protect from Unreasonable Risk 
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of Physical Harm. — The proprietor of an inn 
or motel, although not an insurer of the safety 
of his guests, even his infant guests, is under an 
affirmative duty to protect his guests from an 
unreasonable risk of physical harm. Waugh v. 
Duke Corp., 248 F. Supp. 626 (M.D.N.C. 1966). 

The duty of an innkeeper to a guest who 
is an infant is a greater duty than that 
owing to his adult guests and he is bound to 
consider whether his premises, although safe 
enough for an adult, present any reasonably 
avoidable dangers to his infant guest. Waugh v. 
Duke Corp., 248 F. Supp. 626 (M.D.N.C. 1966). 

When a child of tender years is accepted as a 
guest, the inexperience and the natural tenden- 
cies of such a child become a part of the situa- 
tion and must be considered by the innkeeper. 
This does not mean that the innkeeper becomes 
the nurse of the child, or assumes its control 
when accompanied by its parents, but only that 
he is bound to consider whether his premises, 
though safe enough for an adult, present any 
reasonably avoidable dangers to the child 
guest. Waugh v. Duke Corp., 248 F. Supp. 626 
(M.D.N.C. 1966). 

Duty to Warn Infant Guests of Hidden 
Perils. — An innkeeper is required to give 
warning of hidden perils. His duty to give such 
warning is increased when infant guests are 
present. Waugh v. Duke Corp., 248 F. Supp. 626 
(M.D.N.C. 1966). 

Innkeeper Not An Insurer of Invitees. — 
An innkeeper or other occupier of land is not 
the insurer of the personal safety of business 
invitees. Urbano v. Days Inn of Am., Inc., 58 
N.C. App. 795, 295 S.E.2d 240 (1982). 

Negligence with Respect to Glass Panel. 
— An innkeeper, by failure to warn an infant 
guest of the hidden danger of a glass panel or to 
place thereon such markings as would indicate 
the presence of the glass to infant or failure to 
construct guards around the panels, was negli- 
gent. Waugh v. Duke Corp., 248 F. Supp. 626 
(M.D.N.C. 1966). 

What Constitutes Inn or Hotel. — A public 
inn or hotel is a public house of entertainment 
for all who choose to visit it, and where all 
transient persons who may choose to come will 
be received as guests, for compensation; and it 
does not lose its character as such by reason of 
its being located at a summer resort or a 
watering place, or by taking some as boarders 
by a special contract or for a definite time. 
Holstein v. Phillips & Sims, 146 N.C. 366, 59 
SH, 1037 (1907), 

Sleeping Car Not An Inn. — Though a 
“sleeping car” is a place for the reception of 
travelers, it is not an “inn.” Garrett v. Southern 
Ry., 172 N.C. 737, 90 S.E. 903 (1916). 

Boardinghouse. — A boardinghouse is as 
well known and as distinguishable from every 
other house in every city, village, and the coun- 
try as an inn or tavern. It is a house where the 
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business of keeping boarders generally is car- 
ried on, and which is held out by the owner or 
keeper as a place where boarders are kept. 
State v. McRae, 170 N.C. 712, 86 S.E. 1039 
CLONES): 

Distinction Between Inn and Boarding- 
house. — It is the publicly holding a place out 
as one where all transient persons who may 
choose to come will be received as guests for 
compensation that is the principal distinction 
between a hotel and a boardinghouse. Holstein 
v. Philips & Sims, 146 N.C. 366, 59 S.E. 1037 
(1907). 

What Constitutes Boardinghouse 
Keeper. — The keeper of a boardinghouse is 
one who reserves the right to select and choose 
his patrons and take them in only by special 
arrangement, and usually for a definite time. 
Holstein v. Phillips & Sims, 146 N.C. 366, 59 
S.E. 1037 (1907). 

Same — Not An Innkeeper. — One who 
entertains strangers only occasionally, al- 
though he receives compensation for it, is not 
an innkeeper. State v. Mathews, 19 N.C. 424 
(1837). 

Boarder and Guest Distinguished. — In 
16 A. and E. Enc. (2d Ed.), it is said: “The 
essential difference between a boarder and a 
guest at an inn hes in the character in which 
the party comes — that is, whether he is a 
transient person or not, and, accordingly, one 
who stops at an inn as a transient or a guest, 
with all the rights, privileges, and liberties 
incident to that station. On the other hand, one 
who seeks accommodation with a view to per- 
manency, as to make the place his home for the 
time being, is not a guest, but a boarder. The 
length of his stay, however, is not of itself 
ordinarily decisive, for he will continue to be a 
guest as long as he remains in the transitory 
condition of that relation.” Holstein v. Phillips 
& Sims, 146 N.C. 366, 59 S.E. 1037 (1907). 

When Guest Can Be Ejected. — Guests of 
a hotel, and travelers or other persons entering 
it with the bona fide intent of becoming guests, 
cannot be lawfully prevented from going in, or 
be put out, by force, after entrance, provided 
they are able to pay the charges and tender the 
money necessary for that purpose, if requested 
by the landlord, unless they be persons of bad 
or suspicious character, or of vulgar habits, or 
so objectionable to the patrons of the house, on 
account of the race to which they belong, that it 
would injure the business to admit them to all 
portions of the house, or unless they attempt to 
take advantage of the freedom of the hotel to 
injure the landlord’s chances of profit derived 
either from his inn or any other business inci- 
dental to or connected with its management 
and constituting a part of the provision for the 
wants or pleasure of his patrons. State v. 
Steele, 106 N.C. 766, 11 S.E. 478 (1890). 

Same — Breach of Rules. — A guest’s right 
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of occupancy of a hotel is dependent upon 
proper behavior and decent conduct and obedi- 
ence to reasonable rules and regulations of the 
proprietors; for a breach of such implied condi- 
tions he may be summarily removed. Hutchins 
v. Town of Durham, 118 N.C. 457, 24 S.E. 723 
(1896). 

Remedy of Ejected Guest. — Guests at a 
hotel cannot maintain ejectment if evicted, but 
can only sue for damages if wrongfully turned 
out. Hutchins v. Town of Durham, 118 N.C. 457, 
24 S.E. 723 (1896). 

One Not a Guest Is a Licensee. — One who 
is in a hotel for social purposes, at the invita- 
tion of one of its guests, is a licensee, at the will 
of its management, and may be forbidden the 
premises for improper conduct. Money v. Trav- 
elers Hotel Co., 174 N.C. 508, 93 S.E. 964 
GERVAF 

Same — Can Be Expelled. — When per- 
sons, unobjectionable on account of character or 
race, enter a hotel not as guests, but intent on 
pleasure or profit to be derived from intercourse 
with its inmates, they are there not of right, but 
under an implied license that the landlord may 
revoke at any time, because barring the limita- 
tion imposed by holding out inducements to the 
public to seek accommodation at his inn, the 
proprietor occupies it as his dwelling house, 
from which he may expel all who have not 
acquired rights growing out of the relation of 
guests, and must drive out all who, by their bad 
conduct, create a nuisance and prove an annoy- 
ance to his patrons. State v. Steele, 106 N.C. 
766, 11 S.E. 478 (1890). 

Force Allowable in Expelling Licensee. 
— The board rule laid down by Wharton (1 Cr. 


ART. 1. INNKEEPERS 


§72-2 


L., sec. 625), is that the proprietor of a public 
house has a right to request a person who visits 
it, not as a guest or on business with guest to 
depart, and if he refuse, the innkeeper has a 
right to lay his hands gently on him and lead 
him out, and if resistance be made, to employ 
sufficient force to put him out. For so doing, he 
can justify his conduct on a prosecution for 
assault and battery. State v. Steele, 106 N.C. 
766, 11 S.E. 478 (1890). 

Other Rights of Innkeeper. — An inn- 
keeper has, unquestionably, the right to estab- 
lish a newsstand or a barbershop in his hotel, 
and to exclude persons who come for the pur- 
pose of vending newspapers or books, or of 
soliciting employment as barbers, and, in order 
to render his business more lucrative, he may 
establish a laundry or a livery stable in connec- 
tion with his hotel, or an innkeeper may con- 
tract with the proprietor of a livery stable in the 
vicinity to secure for the latter, as far as he 
legitimately can, the patronage of his guests in 
that line for a per centum of the proceeds or 
profits derived by such owner of vehicles and 
horses from dealing with the patrons of the 
public house. After concluding such contracts, 
the innkeeper may make, and, after personal 
notice to violators, enforce a rule excluding 
from his hotel the agents and representatives of 
other livery stables who enter to solicit the 
patronage of his guests. State v. Steele, 106 
N.C. 766, 11 S.E. 478 (1890). 

Applied in Connelly v. Family Inns of Am., 
141 N.C. App. 583, 540 S.E.2d 38, 2000 N.C. 
App. LEXIS 1408 (2000). 

Cited in Frockt v. Goodloe, 670 F. Supp. 163 
(W.D.N.C. 1987). 


§ 72-2. Liability for loss of baggage. 


Innkeepers shall not be liable for loss, damage or destruction of the baggage 
or property of their guests except in case such loss, damage, or destruction 
results from the failure of the innkeeper to exercise ordinary, proper and 
reasonable care in the custody of such baggage and property; and in case of 
such loss, damage or destruction resulting from the negligence and want of 
care of the said innkeeper he shall be liable to the owner of the said baggage 
and property to an amount not exceeding one hundred dollars. Any guest may, 
however, at any time before a loss, damage or destruction of his property, notify 
the innkeeper in writing that his property exceeds in value the said sum of one 
hundred dollars ($100.00), and shall upon demand of the innkeeper furnish 
him a list or schedule of the same, with the value thereof, in which case the 
innkeeper shall be liable for the loss, damage or destruction of said property 
because of any negligence on his part for the full value of the same. Proof of the 
loss of any such baggage, except in case of damage or destruction by fire, shall 
be prima facie evidence of the negligence of said hotel or innkeeper. (1903, c. 
poomen 2° Rev: s- 19102C'S., $£2250.) 
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CASE NOTES 


Boarder and Guest Distinguished. — In 
167A, ‘and Ee. hne-(2a-ld.). it is“said: “lhe 
essential difference between a boarder and a 
guest at an inn lies in the character in which 
the party comes — that is, whether he is a 
transient person or not, and, accordingly, one 
who stops at an inn as a transient or a guest, 
with all the rights, privileges, and liberties 
incident to that station. On the other hand, one 
who seeks accommodation with a view to per- 
manency, as to make the place his home for the 
time being, is not a guest, but a boarder. The 
length of his stay, however, is not of itself 
ordinarily decisive, for he will continue to be a 
guest as long as he remains in the transitory 
condition of that relation.” Holstein v. Phillips 
& Sims, 146 N.C. 366, 59 S.E. 1037 (1907). 

Liability Extends to Guest. — When one is 
received at a public inn or hotel and enter- 
tained as a guest, without any prearrangement 
as to terms or time, but on the implied invita- 
tion held out to the public generally, he is a 
transient only — a guest and not a boarder — 
and entitled to recover of the defendant inn- 
keeper as such. Holstein v. Phillips & Sims, 146 
N.C. 366, 59'S.E, 1037 (1907): 

Same — Common-Law Liability. — The 
decisions of this State are to the effect that, in 
the absence of statutory regulation, the keeper 
of a public inn, or hotel, which is the modern 
and more frequently used term, is responsible 
to his guest for the safety of the latter’s goods, 
chattels, and money, when placed infra 
hospitum and which he has with him for the 
purposes of his journey. The proprietor is held 


to be an insurer to the extent that he must 
make good to the guest all loss or damage 
arising from any cause except the act of God or 
the public enemy, or the fault of the guest 
himself or his agents or servants. Quinton v. 
Courtney, 2 N.C. 40 (1794); Neal v. Wilcox, 49 
N.C. 146 (1856); Holstein v. Phillips & Sims, 
146 N.C. 366, 59 S.E. 1087 (1907). 

Ordinary Care Now Required. — Even at 
a public inn or hotel, one who holds the position 
of a regular boarder or lodger can only hold the 
proprietor to the exercise of ordinary care on 
the part of himself and his employees. Holstein 
v. Phillips & Sims, 146 N.C. 366, 59 S.E. 1037 
ClSOF): 

Failure to comply with G.S. 72-6 renders 
innkeeper liable as at common law. Holstein v. 
Phillips & Sims, 146 N.C. 366, 59 S.E. 1037 
CLOT): 

Liability for Personal Injuries. — The 
innkeeper is not insurer of his guest’s personal 
safety, but his liability does extend to injuries 
received by the guest from being placed in an 
unsafe room. This is a matter peculiarly within 
the innkeeper’s knowledge and entirely beyond 
the control of the guest. In that particular he is 
peculiarly within the innkeeper’s power and 
protection. Patrick v. Springs, 154 N.C. 270, 70 
5.6. 395 (1911). 

Same — Negligence of Guest. — The guest 
must use reasonable care on his part to protect 
himself, and if he is himself negligent and could 
have avoided the injury by due care, he cannot 
recover. Patrick v. Springs, 154 N.C. 270, 70 
Hoos CLOrD), 


§ 72-3. Safekeeping of valuables. 


It is the duty of innkeepers, upon the request of any guest, to receive from 
said guest and safely keep money, jewelry and valuables to an amount not 
exceeding five hundred dollars ($500.00); and no innkeeper shall be required to 
receive and take care of any money, jewelry or other valuables to a greater 
amount than five hundred dollars ($500.00): Provided, the receipt given by said 
innkeeper to said guest shall have plainly printed upon it a copy of this section. 
No innkeeper shall be liable for the loss, damage or destruction of any money 
or jewels not so deposited. (1903, c. 563, s. 3; Rev., s. 1911; C.S., s. 2251.) 


CASE NOTES 


Cited in Frockt v. Goodloe, 670 F. Supp. 163 
(W.D.N.C. 1987). 


§ 72-4. Loss by fire. 


No innkeeper shall be liable for loss, damage or destruction of any baggage 
or property caused by fire not resulting from the negligence of the innkeeper or 
by any other force over which the innkeeper had no control. Nothing herein 
contained shall enlarge the limit of the amount to which the innkeeper shall be 
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liable as provided in preceding sections. (1908, c. 563, s. 4; Rev., s. 1912; C.S., 
su 22029) 


§ 72-5. Negligence of guest. 


Any innkeeper against whom claim is made for loss sustained by a guest 
may show that such loss resulted from the negligence of such guest or of his 
failure to comply with the reasonable and proper regulations of the inn. (1908, 
Geo ooese kev, .s, 1914. C.S.,.s. 2253.) 


Cross References. — As to possessory lien 
on personal property, see G.S. 44A-1 to 44A-6. 


As to liability for personal injuries and effect of 
negligence of guest, see note to G.S. 72-2. 


§ 72-6. Copies of this Article to be posted. 


Every innkeeper shall keep posted in every room of his house occupied by 
guests, and in the office, a printed copy of this Article and of all regulations 
relating to the conduct of guests. This Chapter shall not apply to innkeepers, 
or their guests, where the innkeeper fails to keep such notices posted. (1903, c. 
Doome os mo. hev.s, 19135; C.5., Ss. 2254. ) 


CASE NOTES 


Effect of Noncompliance with Section. 
— Where the provision of this section is not 
complied with the principle of the common law 
obtains and the keeper is liable as at common 
law. Holstein v. Phillips & Sims, 146 N.C. 366, 
59 S.E. 1037 (1907). 

Consequences of failing to post notice as 
required by this section are clear: rather than 


statute, the innkeeper must look to the common 
law to define its duties and liabilities, and the 
common-law rule in North Carolina is that the 
innkeeper is strictly liable for the loss of a 
guest’s property, except in a few rare instances, 
such as where such loss is occasioned by the 
guest’s own negligence. Frockt v. Goodloe, 670 


F. Supp. 163 (W.D.N.C. 1987). 
benefiting from the protection afforded by the 


§ 72-7: Repealed by Session Laws 1991, c. 663, s. 1. 


§ 72-7.1. Admittance of pets to hotel rooms. 


(a) Innkeepers may permit pets in rooms used for sleeping purposes and in 
adjoining rooms. Persons bringing pets into a room in which they are not 
permitted are in violation of this section and punishable according to subsec- 
tion (d) of this section. 

(b) Innkeepers allowing pets must post a sign measuring not less than five 
inches by seven inches at the place where guests register informing them pets 
are permitted in sleeping rooms and in adjoining rooms. If certain pets are 
permitted or prohibited, the sign must so state. If any pets are permitted, the 
innkeeper must maintain a minimum of ten percent (10%) of the sleeping 
rooms in the inn or hotel as rooms where pets are not permitted and the sign 
required by this subsection must also state that such rooms are available. 

(c) All sleeping rooms in which the innkeeper permits pets must contain a 
sign measuring not less than five inches by seven inches, posted in a prominent 
place in the room, which shall be separate from the sign required by G.S. 72-6, 
stating that pets are permitted in the room, or whether certain pets are 
prohibited or permitted in the room, and stating that bringing pets into a room 
in which they are not permitted is a Class 3 misdemeanor. 

(d) Any person violating the provisions of this section shall be guilty of a 
Class 3 misdemeanor. 
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(e) The provisions of this section are not applicable to assistance dogs 
admitted to sleeping rooms and adjoining rooms under the provisions of 
Chapter 168 of the General Statutes. (1991, c. 663, s. 2; 1993, c. 539, ss. 544, 
p40; 1994, Exe Sessic, [4ssu4l 42: chou (@)5) 


Cross References. — As to assistance dogs __ been designated as G.S. 72-7.1 at the direction 
for handicapped persons, see G.S. 168-4.2 et of the Revisor of Statutes, the number in the 
seq. enacting act having been G.S. 72-8. 

Editor’s Note. — The section above has 


ARTICLE 2. 


Sanitary Inspection and Conduct. 


8§ 72-8 through 72-29: Repealed by Session Laws 1945, c. 829, s. 4. 


Cross References. — As to regulation of 
food and lodging facilities, see G.S. 130A-247 et 
seq. 
ARTICLE 3. 


Immoral Practices of Guests of Hotels and Lodging Houses. 


§ 72-30. Registration to be in true name; addresses; peace 
officers. 


No person shall write, or cause to be written, or if in charge of a register 
knowingly permit to be written, in any register in any lodging house or hotel 
any other or different name or designation than the true name or names in 
ordinary use of the person registering or causing himself to be registered 
therein. Any person occupying any room or rooms in any lodging house or hotel 
shall register or cause himself to be registered where registration is required 
by such lodging house or hotel. Any person registering or causing himself to be 
registered at any lodging house or hotel, shall write, or cause to be written, in 
the register of such lodging house or hotel the correct address of the person 
registering, or causing himself to be registered. Any person violating any 
provision of this section shall be guilty of a Class 3 misdemeanor, and upon 
conviction shall only be punished by a fine not exceeding two hundred dollars 
($200.00). This section shall not apply to any peace officer of this State who 
shall privately give his true name to the clerk or proprietor of such hotel or 
lodging house. (1921, c. 111; C.S., s. 2283(v); 1998, c. 539, s. 546; 1994, Ex. 
pess.,.c. 24,85 14(e):) 


ARTICLE 4. 


Licensing and Regulation of Tourist Camps and Homes, Cabin 
Camps, Roadhouses and Public Dance Halls. 


$$ 72-31 through 72-38: Repealed by Session Laws 2004-203, s. 38, 
effective August 17, 2004. 
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§72-39 ART. 6. ADVERTISEMENTS BY MOTOR COURTS, ETC. §72-52 
§ 72-39: Repealed by Session Laws 1975, c. 402. 


§§ 72-40 through 72-45: Repealed by Session Laws 2004-203, s. 38, 
effective August 17, 2004. 


Cross References. — As to regulation of 
food and lodging facilities, see G.S. 130A-247 et 
seq. 
ARTICLE 5. 


Sanitation of Establishments Providing Food and Lodging. 


§§ 72-46 through 72-49: Repealed by Session Laws 1983, c. 891, s. 7. 


Cross References. — As to regulation of |. amended by Session Laws 1983, c. 884, s. 1. 
food and lodging facilities, see now G.S. 130A- Pursuant to s. 2 of c. 884, that amendment has 
247 et seq. been codified as part of G.S. 130A-250. 

Editor’s Note. — Repealed G.S. 72-49 was 


ARTICLE 6. 


Advertisements by Motor Courts, Tourist Camps, etc. 


§ 72-50. Rate advertisements to contain additional data. 


It shall be unlawful for any person, firm, or corporation, who owns, operates 
or who has control of the operation of any motor court, tourist court, tourist 
camp, or guest house to publish or cause to be displayed in writing, or by any 
other means, any advertisement which includes a statement relating to the 
rates or charges obtaining at such motor court, tourist court, tourist camp, or 
guest house, unless such advertisement shall, with equal prominence, contain 
additional data relating to such room rates, in the following particulars: 

(1) Whether the rate advertised is for a single or multiple occupancy of the 
room; 

(2) The number of rooms or units in each price level where such adver- 
tisement indicates varying rates; and 

(3) The dates or period of time during which such advertised rates are 
available. (1955, c. 1200, s. 1.) 


§ 72-51. Violation a misdemeanor. 


Any person, firm, or corporation, violating the provisions of this Article shall 
be guilty of a Class 1 misdemeanor. (1955, c. 1200, s. 2; 1993, c. 539, s. 551; 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 72-52. Article declared supplemental. 


This Article is declared to be supplemental in nature and shall not be 
construed to repeal any existing law relating to the operation of any motor 
court, tourist court, tourist camp, or guest house. (1955, c. 1200, s. 3.) 
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Chapter 73. 


Mills. 
Article 1. Article 3. 

Public Mills. Condemnation for Races, Waterways, 
ae etc., by Owner of Mill or Millsite. 
73-1. Public mills defined. eae 
73-2. Miller to grind according to turn; tolls 79 44 through 73-24. [Repealed.]| 

regulated. 
73-3. Measures to be kept; tolls by weight or Article 4. 
measure. 
73-4. Keeping false toll dishes misdemeanor. Recovery of Damages for Erection of 
Mill. 
Article 2. 


73-25. Action in superior court; procedure. 
73-26. When dams, etc., abated as nuisances. 
73-27. Judgment for annual sum as damages. 
73-5 through 73-13. [Repealed.] 73-28. Final judgment; costs and execution. 


Condemnation for Mill by Owner of One 
Bank of Stream. 


ARTICLE 1. 
Public Mills. 


§ 73-1. Public mills defined. 


Every grist or grain mill, however powered or operated, which grinds for toll 
fap icmmill Gh, (/ipeni22.is ioheC., c. 71, s, 1; Code, s. 1846; Rev.,.s. 2119; 
iors 2ool 1947, 'c. 781.) 


CASE NOTES 


Cited in Hyatt v. Myers, 73 N.C. 232 (1875); 
Branch v. Wilmington & W.R.R., 77 N.C. 347 
(1877): 


§ 73-2. Miller to grind according to turn; tolls regulated. 


All millers of public mills shall grind according to turn, and shall well and 
sufficiently grind the grain brought to their mills, if the water will permit, and 
shall take no more toll for grinding than one-eighth part of the Indian corn and 
wheat, and one-fourteenth part for chopping grain of any kind; and every 
miller and keeper of a mill making default therein shall, for each offense, 
forfeit and pay five dollars ($5.00) to the party injured: Provided, that the 
owner may grind his own grain at any time. (1777, c. 122, s. 10; 1793, c. 402; 
Riemec 71,6. 6:.Code. s..1847. 1905, c. 694; Rev., s. 2120; 1907,c. 367, CS. xs, 
2a32.) 


Local Modification. — Bertie: 1933, c. 150; Northampton: 1929, c. 129; Pamlico: 1929, c. 
Chowan: 1937, c. 4; Cleveland: 1933, c. 158; 311; Pender: 1933, c. 298; Robeson: 1929, c. 311; 
Franklin: 1929, c. 129; Hertford: 1933, c. 150; Sampson: 1937, c. 164. 
fivde: 1933) c. 150; Lenoir? 1929, c¢. 139; 
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§ 73-3. Measures to be kept; tolls by weight or measure. 


All millers shall keep in their mills the following measures, namely, a half 
bushel and peck of full measure, and also proper toll dishes for each measure; 
but the toll allowed by law may be taken by weight or measure at the option of 
the miller and@customer, (1777,.c. 122.6. 11 RR Crve. 1) Se 2 Codename: 
1885502202) Rev iisie2 12 te Geos 2533.) 


§ 73-4. Keeping false toll dishes misdemeanor. 


If any owner, by himself or servant, keeping any mill, shall keep any false 
toll dishes, he shall be guilty of a Class 1 misdemeanor. (1777, c. 122, s. 11; 
R.G.ce) 71 ys47; Code;s) 1848; Revi s. 3679;,€.S.4h8.02534;51993 ic} o389ec ome 
19940 E x) Sess:, cv24, s. 14(c)) 


CASE NOTES 


Words “False Toll Dishes” Defined. — The 
words “false toll dishes,” as used in the statute, 
mean a toll dish measuring more than one- 
eighth of a half bushel. State v. Perry, 50 N.C. 
252 (1858). 

The measure kept need not be averred in 
the indictment. State v. Perry, 50 N.C. 252 


for keeping false toll dishes was sufficiently 
supported by proving that measures of one 
seventh and one sixth of a half bushel were 
kept. State v. Perry, 50 N.C. 252 (1858). 

But an indictment for keeping a false toll 
dish is not sustained by proof that the mill 
owner took one-sixth part of each half bushel 


(1858). 
Sufficiency of Evidence. — An indictment 


with a half gallon toll dish. State v. Nixon, 50 
N.C. 257 (1858). 


ARTICLE 2. 
Condemnation for Mill by Owner of One Bank of Stream. 


8§ 73-5 through 73-13: Repealed by Session Laws 1981, c. 919, s. 9. 


Cross References. — For present provi- 
sions as to eminent domain, see Chapter 40A. 


ARTICLE 3. 


Condemnation for Races, Waterways, etc., by Owner of Mill or 
Millsite. 


S$ 73-14 through 73-22: Repealed by Session Laws 1981, c. 919, s. 9. 


Cross References. — For present provi- 
sions as to eminent domain, see Chapter 40A. 


§ 73-23: Repealed by Session Laws 1973, c. 108, s. 25. 


§ 73-24: Repealed by Session Laws 1981, c. 919, s. 9. 


724 


§73-25 ART. 4. DAMAGES FOR ERECTION OF MILL §73-25 


ARTICLE 4. 
Recovery of Damages for Erection of Mill. 


§ 73-25. Action in superior court; procedure. 


Any person conceiving himself injured by the erection of any gristmill, or 
mill for other useful purposes, may issue his summons returnable before the 
judge of the superior court of the county where the damaged land or any part 
thereof lies, against the persons authorized to be made parties defendant. In 
his complaint he shall set forth in what respect and to what extent he is 
injured, together with such other matters as may be necessary to entitle him 
to the relief demanded. The court shall then proceed to hear and determine all 
the questions of law and issues of fact arising on the pleadings as in other civil 


AchIOne 1510-1. ¢. 197, s. 1; Code, s. 1858: Rev., s. 2141; C.S., s. 2555.) 


Cross References. — As to damages, see 
GS -13-27; 


CASE NOTES 


Exclusiveness of Remedy. — Ordinarily, in 
cases to which this section applies, the remedy 
given must be pursued. Kinsland v. Kinsland, 
186 N.C. 760, 120 S.E. 358 (1923). 

Section Does Not Apply to Trespass. — 
The remedy under this section does not apply to 
an action for damages for a trespass committed 
on the plaintiff’s land. Henley v. Wilson, 77 
NAC S216 83.0.0): 

Sufficiency of Description in Petition. — 
A petition for damages, caused by the erection 
of a mill upon the stream below, which de- 
scribed it as a “gristmill” without calling it a 
public mill, or a gristmill grinding for toll, was 
Sullicient, Wuattlessy. .otanback, 63 N.C. 285 
(1869). 

Procedure to Assess Damages. — Under 
an early statute, it was held that, in a petition 
for damages for ponding water back, where in 
the county court the plaintiff’s right to relief 
was denied, the proper course was to impanel a 
jury to try the allegations made in bar of such 
right, and if such allegations were found for the 
plaintiff, the proper course was then to order a 
jury on the premises to assess the damages, but 
in all cases where there was an appeal to the 
superior court, the facts were to be ascertained 
by a jury at bar, but in that court, those issues 
pertaining to the question of relief, and those 
issues as to that of damages, were to be sepa- 
rately submitted. Jones v. Clarke, 52 N.C. 418 
(1860). 

Proper Issue. — In an action for damages 
resulting from ponding water upon plaintiff’s 
land, caused by the erection of defendant’s 
milldam, an issue involving the amount of 
annual damage done thereby is the proper one 
to be submitted to the jury. Hester v. Broach, 84 
N.C. 251 (1881). 


Easement Limited to Mill Purposes. — 
Where the lower proprietor has acquired an 
easement in the lands of the upper proprietor to 
pond water back thereon from a dam erected on 
his own land to operate a public mill, the 
exercise of this right under the easement does 
not affect the title to the submerged land of the 
upper proprietor or subject the lower proprietor 
to an action for damages so as to start the 
running of the statute of limitations, nor will 
this use of the water ponded on the land of the 
upper proprietor by the lower proprietor for 
fishing with hook and seine ripen into his 
exclusive use for these purposes. Thomas v. 
Morris, 190 N.C. 244, 129 S.E. 623 (1925). 

Liability for Defect in Bridge. — Where 
water was thrown, by the erection of a milldam, 
upon the highway, and the former proprietor of 
the mill had built bridges over the water, 
which, during his ownership, he repaired, and 
which were also repaired by the present propri- 
etor, who did no other work on the roads, it was 
held that the present proprietor was answer- 
able in damages to an individual who sustained 
an injury by reason of a defect in one of the 
bridges. Mulholland v. Brownrigg, 9 N.C. 349 
(1823). 

Proof of Ownership. — In an action for 
overflowing the plaintiff's land, he need not 
prove his title, though it be set forth in the 
declaration, for possession alone is sufficient to 
support this action against a wrongdoer. 
Yeargain v. Johnston, 1 N.C. 56 (1800). 

Plaintiff Entitled to Nominal Damage. — 
Instructions to a jury, that if a plaintiff sustains 
no injury from the ponding of water upon his 
mill wheel, still he is entitled to nominal dam- 
ages, are correct. Little v. Stanback, 63 N.C. 
285 (1869). 
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A motion for a new trial for failure of the 
court to instruct the jury to return at least 
nominal damages, because some overflow was 
admitted, it appearing that no such instruction 
was asked, that the admission was qualified 
and the testimony conflicting, and that there 
was evidence to show that no damage was 
actually done, was properly refused in the dis- 
cretion of the court. McGee v. Fox, 107 N.C. 766, 
12 S.E. 369 (1890). 

Same — Injury Unnecessary. — In an 
action for damages for the maintenance of a 
dam across a stream, the plaintiff is entitled to 
recover nominal damages, without showing an 
injury capable of being estimated, or one that is 
perceptible in the sense that it is attended with 
some actual damage; for the mere fact of 
ponding back the water on plaintiff’s premises 
is sufficient to entitle him to nominal damages. 
Chaffin v. Fries Mfg. & Power Co., 135 N.C. 95, 
47 S.E. 226 (1904), rehearing denied, 136 N.C. 
364, 48 S.E. 770 (1904). 

If the water be ponded back on the land of 
another by the erection of a milldam, he is 
entitled, in the remedy by petition, to nominal 
damages, whether there be actual damage or 
not. Wright v. Stowe, 49 N.C. 516 (1857). 

Measure of Damages. — The measure of 
damages for backing water on land by means of 
a dam is the difference in the value of the land 
before and after the injury complained of. 
Borden v. Carolina Power & Light Co., 174 N.C. 
12,93 5.442, 91 7) 

Permanent Damages. — In an action for 
backing water on plaintiff’s land by means of a 
dam, the plaintiff is entitled to permanent 
damages, past, present, and _ prospective. 
Borden v. Carolina Power & Light Co., 174 N.C. 
72, 93 S.H. 442 (1917). See § 73-27. 

Damages to Health. — Damages may be 
given for injury to health as well as to land by 
overflowing. Gillet v. Jones, 18 N.C. 339 (1835). 
See also, Waddy v. Johnson, 27 N.C. 333 (1844). 

Exemplary Damages. — In an action for 
overflowing plaintiff’s land by the erection of a 
milldam, where a recovery has been had before, 
and the nuisance was not abated, plaintiff can 
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recover sufficient exemplary damages to compel 
an abatement of the nuisance. Carruthers v. 
Dillman. 2eNeC x50. (17.97) 

Where Damage Suffered Only When 
Stream Is Swollen. — Where the erection ofa 
mill on a stream causes the water to overflow 
the land of a proprietor above only when the 
stream is swollen, that circumstance will not 
excuse such party from damages altogether, but 
will only diminish the quantum of such dam- 
ages. Pugh v. Wheeler, 19 N.C. 50 (1836). 

Decrease of Custom. — Where, in suit for 
damages for ponding water, it appeared that 
plaintiff sustained injury to his mill by reason 
of defendant’s erecting another mill and dam 
lower down on the same stream, the measure of 
damages was the amount of the damages actu- 
ally sustained by plaintiff up to the time of 
trial; and, in estimating the same, the decrease 
of custom (in the matter of toll) could not be 
considered. Burnett v. Nicholson, 86 N.C. 99 
(1882). 

Counterclaim Inadmissible. — In an ac- 
tion for damages for ponding water back on 
plaintiffs’ land, it was no error for the judge to 
charge that defendants could not set up as 
offset and counterclaim any benefit which 
plaintiff had received thereby, and add that the 
jury should, upon all the evidence, ascertain if 
plaintiff had sustained any damage. McGee v. 
Fox, 107 N.C. 766, 12 S.E. 369 (1890). 

Action May Be Brought at Any Time. — 
Ponding a stream so as to throw the water over 
the land of a proprietor above, which the water 
did not before cover, gives him a good cause of 
action at any time when he may wish to use his 
land, unless he has granted the easement, 
either actually, or by presumption of law from 
the length of time he has permitted the ease- 
ment to be enjoyed. Pugh v. Wheeler, 19 N.C. 50 
(1836). 

Easement Not Purchased by Payment of 
Judgment. — The payment of a judgment for 
ponding water by a milldam does not amount to 
the purchase by defendant of an easement to 
pond back water on plaintiff’s land. Candler v. 
Asheville Electric Co., 185 N.C. 12, 47 S.E. 114 
(1904). 


§ 73-26. When dams, etc., abated as nuisances. 


When damages are recovered in final judgment in such civil actions, and 
execution issues and is returned unsatisfied, and the plaintiff is not able to 
collect the same either because of the insolvency of the defendant or by reason 
of the exemptions allowed to defendant, the judge shall, on the facts being 
made to appear before him by affidavit or other evidence, order that the dam, 
or portion of the dam, or other cause creating the injury, shall be abated as a 
nuisance, and he shall have power to make all necessary orders to effect this 
purnpose(1387G627,c. LO7vsad; Codexs. 1859-4Rev. ss82142,,6 Sasa 25569) 
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CASE NOTES 


When Section Applicable. — This section 
applies where water is ponded upon the plain- 
tiff’s land by a dam constructed on the property 
of another or where a trespass of like character 
is committed, because at common law an action 
could be brought each day so long as the tres- 
pass continued. But the statute does not apply 
and was never intended to apply to an actual 
entry upon the complainant’s premises and the 
construction thereon of a dam for the purpose of 
ponding water and _ retaining possession. 
Kinsland v. Kinsland, 188 N.C. 810, 125 S.E. 
625 (1924). 

Denial of Injunction. — An injunction will 
not be granted to restrain the erection of a dam 
whereby the mill wheel of the plaintiff is 
flooded so as to become useless. Burnett v. 
Nicholson, 72 N.C. 334 (1875). 

For such an injury damages will adequately 
compensate, and should the annual damage 
exceed $20.00 the plaintiff is remitted to his 
common-law action, and can compel an abate- 
ment of the nuisance. Burnett v. Nicholson, 72 
N.C. 334 (1875). 

Where the owner of land adjoining an old 
millsite sought to enjoin the erection of a new 
mill, and it was ascertained by a verdict that 
the mill, though injurious to the health of the 
plaintiff’s family, was advantageous to the pub- 
lic, relief was refused; especially as the old mill 
was erected before the plaintiff purchased. At- 
torney Gen. ex rel. Eason v. Perkins, 17 N.C. 38 
GLEBi): 

When Injunction Granted. — In the case 
of the erection of a milldam, a court of equity 
will not interfere by injunction, unless it be 


shown that it will be a public nuisance, or, if it 
will be a private nuisance only to an individual, 
unless it manifestly appears, that so great a 
difference will exist between the injury to the 
individual and the public convenience as will 
bear no comparison or that the erection of the 
dam will be followed by irreparable mischief. 
Attorney Gen. ex rel. Bradsher v. Lea’s Heirs, 
38 N.C. 301 (1844). 

Existence of Another Remedy. — On ap- 
plication for an injunction to restrain the defen- 
dant from building a new mill, on the ground 
that the construction of the dam would injure 
the land of the plaintiff and the health of his 
family, testimony being heard, the court held 
that it is not every slight or doubtful injury that 
will justify the use of the extraordinary power 
of injunction to restrain a man from using his 
property as his interests may demand, espe- 
cially as, if the injury apprehended should 
result, the complainant could resort to law for 
damages. Wilder v. Strickland, 55 N.C. 386 
(1856). 

When Demand and Allegation of Insol- 
vency Unnecessary. — The demand for dam- 
ages in the complaint for ponding water upon 
and injuring the lands of the upper proprietor, 
required by this section, is not necessary when 
the relief sought is to enjoin the maintenance of 
a dam on the plaintiff’s own land by the defen- 
dant’s trespass thereon, and the abatement of 
the nuisance thus caused, and the trespass 
being continuing, the allegation of defendant’s 
insolvency is not necessary. Kinsland v. 
Kinsland, 188 N.C. 810, 125.S.E. 625 (1924), 

Cited in Hester v. Broach, 84 N.C. 251 
(1881). 


§ 73-27. Judgment for annual sum as damages. 


A judgment giving to the plaintiff an annual sum by way of damages shall be 
binding between the parties for five years from the issuing of the summons, if 
the mill is kept up during that time, unless the damages are increased by 
raising the water or otherwise. 

In all cases where the final judgment of the court assesses the yearly damage 
of the plaintiff as high as twenty dollars ($20.00), nothing contained in this 
Chapter shall be construed to prevent the plaintiff, his heirs or assigns, from 
suing as heretofore, and in such case the final judgment aforesaid shall be 
binding only for the year’s damage preceding the issuing of the summons. 
(1868-9, c. 158, ss. 12, 14; Code, ss. 1860, 1861; Rev., ss. 2143, 2144; C.S., s. 
2591.) 


CASE NOTES 


than one year in assessing damages, but if they 
do, the error may be corrected by the court only 


Assessment Cannot Go Back Further 
Than Preceding Year. — In proceedings un- 


der the statute for ponding water on plaintiffs 
land, the jury have no right to go back further 


giving judgment for one year preceding the 
issuing of the summons. Goodson v. Mullen, 92 
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N.C. 207 (1885). See § 73-28. 

Judgment May Be for Sum in Gross. — 
Where, in an action for damages to land by 
ponding water on it, the jury found that the 
land was damaged $80.00 per year, it was not 
erroneous for the court to give judgment for a 
sum in gross, and not for each year’s damages. 
Goodson v. Mullen, 92 N.C. 207 (1885). 

Recurring Causes of Action. — Case for 
nuisance in erecting a mill will lie for every 
fresh continuance after action brought; heavy 
damages are not usual in the first verdict, but 
in a second action the damages should be high 
to compel an abatement of the nuisance. 
v. Deberry, 2 N.C. 248 (1795). 

Conclusiveness of Verdict and Judg- 
ment. — In a proceeding to recover damages 
for ponding water by a milldam, the verdict of 
the jury and the judgment of the court thereon 
are conclusive as to the assessment of damages, 
up to the time when such judgment was ren- 
dered. An application for relief from damages, 
assessed for a period subsequent to the time of 
the judgment, can only be heard if the dam is 
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taken away or lowered. Beatty v. Conner, 34 
N.C. 341 (1851). 

Judgment Not Res Judicata. — An action 
to abate a dam and for damages to land caused 
by the ponding back of water was submitted to 
arbitrators to find whether plaintiffs were en- 
titled to damages, and, if so, to distinguish in 
finding the same between damages from per- 
manent injuries and annual damages for five 
years from a certain date. The arbitrators as- 
sessed “the permanent damage of the plaintiffs 
to this date to their lands” at a certain sum, and 
also awarded a certain annual damage for each 
of the five years. Judgment was entered on the 
award, the judgment providing that the execu- 
tion should be subject to the provisions of G.S. 
73-26. The judgment was not res judicata of 
plaintiff's right to recover damages after the 
termination of the five-year period for all except 
a fresh injury, since the judgment contemplated 
the removal of the dam at the end of the five 
years. Candler v. Asheville Electric Co., 135 
NC. 02475 BE IG 904). 


§ 73-28. Final judgment; costs and execution. 


If the final judgment of the court is that the plaintiff has sustained no 
damage, he shall pay the costs of his proceeding; but if the final judgment is in 
favor of the plaintiff, he shall have execution against the defendant for one 
year’s damage, preceding the issuing of the summons, and for all costs: 
Provided, that if the damage adjudged does not amount to five dollars ($5.00), 
the plaintiff shall recover no more costs than damages. And if the defendant 
does not annually pay the plaintiff, his heirs or assigns, before it falls due, the 
sum adjudged as the damages for that year, the plaintiff may sue out execution 
for the amount of the last year’s damage, or any part thereof which may 
remain unpaid. (1868-9, c. 158, s. 15; Code, s. 1862; Rev., s. 2145; C.S., s. 2558.) 


Legal Periodicals. — For article on reme- 
dies for trespass to land in North Carolina, see 
47 N.C.L. Rev. 334 (1969). 
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Chapter 74. 


Mines and Quarries. 


Article 1. 


Operation of Mines and Quarries. 


Sec. 
74-1 through 74-14. [Repealed.] 


Article 2. 


Inspection of Mines and Quarries. 
74-15 through 74-24. [Repealed.] 


Article 2A. 
Mine Safety and Health Act. 


74-24.1. Short title and legislative purpose. 

74-24.2. Definitions. 

74-24.3. Coverage. 

74-24.4. Safety and health standards. 

74-24.5. Modification of safety and health 

standards. 

74-24.6. Advisory Council. 

74-24.7. Inspections and investigations. 

74-24.8. Findings, notices, and orders. 

74-24.9. Issuance and delivery of notices, or- 
ders, and decisions. 

Administrative and judicial review of 
decisions on mine safety. 

[Repealed.] 

Injunctions. 

Mandatory reporting. 

Criminal penalties. 

Rights and duties of miners. 

Education, training, technical assis- 
tance, and research. 

State-federal plan. 

Legal representation. 

Administrative provisions. 

Construction of Article and sever- 
ability. 


Article 3. 
Waterways Obtained. 


74-24.10. 


74-24.11. 
74-24.12. 
74-24.13. 
74-24.14. 
74-24.15. 
74-24.16. 


74-24.17. 
74-24.18. 
74-24.19. 
74-24.20. 


74-25. 
74-26. 
74-27. 
74-28. 


Water and drainage rights obtained. 

The petition, what to contain. 

Appraisers; appointment and duties. 

Confirmation of report; payment of 
damages; rights of petitioner. 

Registration of report. 

Obstructing mining drains. 

Disposition of waste. 


Article 4. 
Adjustment of Conflicting Claims. 


74-29. 
74-30. 
74-31. 


74-32. Liability for damage for trespass. 
74-33. Persons entitled to bring suit. 
74-34. Application and order for survey. 


Sec. 
74-35. Free access to mine for survey. 
74-36. Costs of the survey. 


Article 5. 
Interstate Mining Compact. 


74-37, 
74-38. 


Compact enacted into law. 

Commission to file copies of bylaws with 
Department of Environment and 
Natural Resources. 


Article 6. 
Mining Registration. 


74-39 through 74-45. [Repealed.] 


Article 7. 
The Mining Act of 1971. 

74-46. Title. 
74-47. Findings. 
74-48. Purposes. 
74-49. Definitions. 
74-50. Permits — General. 
74-51. Permits — Application, granting, condi- 

tions. 
74-52. Permits — Modification, renewal. 
74-53. Reclamation plan. 
74-54. Bonds. 


74-54.1. Permit fees. 

74-55. Reclamation report. 

74-56. Inspection and approval of reclamation, 
bond release or forfeiture. 

Departmental modification of permit or 
reclamation plan. 

Suspension or revocation of permit. 

Bond forfeiture proceedings. 

Notice. 

Administrative and judicial review of 
decisions. 

[Repealed.] 

Rules. 

Penalties for violations. 

Effect on local zoning regulations. 

Private relief against nuisance or haz- 
ard. 

Exemptions. 

Cooperation with other agencies; con- 
tracts and grants. 

74-69 through 74-74. [Reserved.] 


Article 8. 


Control of Exploration for Uranium in 
North Carolina. 


74-57. 


74-58. 
74-59. 
74-60. 
74-61. 


74-62. 
74-63. 
74-64. 
74-65. 
74-66. 


74-67. 
74-68. 


74-75. Legislative findings; declaration of pol- 
1Cy. 
74-76. Definitions. 
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Sec. Sec. 
74-77. Permit requirement. 74-83. Forfeiture proceedings. 
74-78. Permits; application; granting; terms; 74-84. Notice. 
duration; renewal. 74-85. Administrative and judicial review of 
74-79. Bonds. decisions. 
74-80. Abandonment. 74-86. Rules. 
74-81. Inspection and approval of abandon- 74-87. Penalty for violations. 
ment; bond release; forfeiture. 74-88. Confidentiality of logs, surveys, and re- 
74-82. Suspension, revocation or modification ports. 
of permit. 74-89. Delay before mining permits issued. 
ARTICLE 1. 


Operation of Mines and Quarries. 
8§ 74-1 through 74-14: Repealed by Session Laws 1975, c. 206, s. 21. 


ARTICLE 2. 


Inspection of Mines and Quarries. 
8§ 74-15 through 74-24: Repealed by Session Laws 1975, c. 206, s. 21. 


ARTICLE 2A. 
Mine Safety and Health Act. 


§ 74-24.1. Short title and legislative purpose. 


(a) This Article shall be known as the Mine Safety and Health Act of North 
Carolina. 
(b) Legislative findings and purpose: 

(1) The General Assembly finds that the burden of operators and miners 
of this State’s mines resulting from personal injuries and illnesses 
arising out of work situations is substantial; that the prevention of 
these injuries and illnesses is an important objective of the govern- 
ment of this State; that the greatest hope in attaining this objective 
lies in programs of research, engineering, education, and enforce- 
ment, and in earnest cooperation of the federal and state govern- 
ments, operators, and miners. 

(2) The General Assembly of North Carolina declares it to be its purpose 
and policy through the exercise of its powers to assure so far as 
possible every worker in North Carolina’s mines safe and healthful 
working conditions and to preserve our human resources: 

a. By encouraging operators and miners in their effort to reduce the 
number of occupational safety and health hazards in mines and to 
stimulate and assist operators and miners to institute new 
programs and to perfect existing programs for providing safe and 
healthful working conditions through technical assistance and 
consultation; 

b. By recognizing that operators and miners have separate but 
interdependent responsibilities and rights with respect to achiev- 
ing safe and healthful working conditions; 

c. By authorizing the Commissioner to develop occupational safety 
and health standards applicable to mines giving consideration to 
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the needs of operators and miners and to adopt standards 
promulgated from time to time by the federal government; 

d. By providing occupational health criteria which will assure insofar 
as practicable that no miner will suffer diminished health, 
functional capacity, or life expectancy as a result of his work 
experience in a mine; 

e. By providing education and training programs to increase the 
number and competence of personnel engaged in the field of 
occupational safety and health; 

f. By providing an effective enforcement program which shall include 
a prohibition against giving advance notice of a mine inspection; 

g. By providing for appropriate reporting procedures with respect to 
occupational safety and health which will help achieve the 
objectives of this Article and accurately describe the nature of the 
occupational safety and health problems in mines; 

h. By providing for research and technical assistance in the field of 
occupational safety and health in mines and by developing 
innovative methods, techniques, and approaches for dealing with 
occupational safety and health problems in mines; and 

i. By authorizing the Commissioner to enter into agreements and 
contracts with public and private agencies, including agencies of 
the United States government, organizations, and individuals in 
order to carry out the ends and purposes of this Article. 

(c) The General Assembly of North Carolina appoints the North Carolina 
Department of Labor as the designated agency to administer the Mine Safety 
and Health Act of North Carolina. (1975, c. 206, s. 1.) 


Legal Periodicals. — For article, “An Anal- Occupational Safety and Health Act of North 
ysis of the Retaliatory Employment Discrimi- Carolina,” see 15 Campbell L. Rev. 29 (1992). 
nation Act and Protected Activity under the 


§ 74-24.2. Definitions. 


In this Article, unless the context otherwise requires: 

(1) The term “accident” means an unexpected event resulting in injury to, 
illness of, or death of a person or persons as a result of mining 
operations and any mine explosion, mine ignition, mine fire, mine 
inundation, mine cave-in, or other event which could have readily 
resulted in serious physical harm. 

(2) The term “Advisory Council” shall mean the Advisory Council or body 
authorized to be established under this Article. 

(3) The term “agent” means any person charged by the operator with 
responsibility for the operation of all or part of a mine or supervision 
of the miners in a mine, and for the purposes of this Article includes 
contractors, subcontractors, or independent contractors employed by 
the operator to perform any work or services at, in, or on the mine. 

(4) The term “Commissioner” means the Commissioner of Labor of North 
Carolina. 

(5) The term “Director” means the person authorized under G.S. 74-24.19 
and appointed by the Commissioner for the purpose of assisting in the 
administration of this Article. 

(6) The term “imminent danger” means the existence of any condition or 
practice in a mine which could reasonably be expected to cause death 
or serious physical harm immediately to any miner if such condition 
or practice is not abated at once. 

(7) The term “mine” means an area of land and all private ways and roads 
appurtenant thereto, structures, facilities, machinery, tools, equip- 
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ment, shafts, slopes, tunnels, excavations, and other property, real or 
personal, placed or constructed on, under, or above the surface of such 
land by any person, used in, or to be used in, or resulting from 
(including the reclamation of mined areas or the storage of materials 
in mined areas), or to facilitate the work of exploring for, developing 
of, or extracting by any means or method in such area all minerals, 
inorganic and organic, from their natural deposits. The term “mine” 
also includes all mineral processing and milling facilities except those 
used in the processing of source materials as defined in the Atomic 
Energy Act of 1954, as amended. 

(8) The term “miner” means any individual, other than an operator or an 
agent, working in or about a mine. 

(9) The term “operator” means an individual, partnership, association, 
corporation, firm, subsidiary of a corporation, or other organization 
owning, operating, leasing, controlling, or supervising a mining oper- 
ation. 

(10) The term “repeated violation” means a violation for which an opera- 
tor was issued a notice or an order on an inspection and which is found 
to exist again on the next regular inspection, even though the 
violation was abated within the time fixed for abatement. 

(11) The term “State” means the State of North Carolina. (1975, c. 206, s. 
7g) 


§ 74-24.3. Coverage. 


Each mine shall be subject to the provisions of this Article, and each operator 
of such mine shall comply with all standards, rules, regulations, orders, and 
notices adopted or issued under this Article. The operator of such mine shall be 
responsible for the health and safety of all miners in a mine and shall assure 
insofar as practicable conditions of work and places of work free from hazards 
that are causing or are likely to cause death or serious physical harm. (1975, 
C2206 48.3.) 


§ 74-24.4. Safety and health standards. 


(a) The Commissioner shall develop, adopt, revise, and promulgate safety 
and health standards for the purpose of the protection of life, the promotion of 
safety and health, and the prevention of “accidents” in mines which are subject 
to this Article. In the development of safety and health standards, the 
Commissioner shall consult with the Advisory Council, interested federal 
agencies, appropriate representatives of other State agencies, appropriate 
representatives of mine operators and miners, and other interested persons 
ang eens whose participation would further the purposes of this 

rticle. 

(b) In developing and promulgating safety standards pursuant to this 
section, the Commissioner shall include standards with respect to the training 
of miners in first aid, safety, the proper use of rescue equipment available 
within mines, and periodic evacuation drills and disaster procedure training. 

(c) The State Health Director shall have primary responsibility for research 
and the recommendation of health standards to the Commissioner to effectu- 
ate the purposes of this Article, and nothing in this subsection shall affect the 
authority of the Commissioner with respect to the promulgation and enforce- 
ment of both safety and health standards. 

(d) The procedures utilized for the adoption and promulgation of safety and 
health standards, including notice and public hearings, shall be in accordance 
with the Administrative Procedure Act as set out in Chapter 150B of the 
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General Statutes. (1975, c. 206, s. 4; 1989 (Reg. Sess., 1990), c. 1004, ss. 52, 53; 
10OBecw5 13) si8:) 


§ 74-24.5. Modification of safety and health standards. 


Upon petition by an operator, a representative of miners, or a miner, the 
Commissioner may modify the application of any safety and health standard to 
a mine if the Commissioner determines that an alternative method of protect- 
ing the miners will guarantee the same measure of protection afforded the 
miners by the standard, or will enhance the level of safety and health provided 
by that standard. Upon receipt of such petition the Commissioner shall give 
public notice thereof and give notice to the operator, the representative of 
miners, or the miner in the affected mine, as appropriate, and shall cause such 
investigation to be made as he deems appropriate. Such investigation shall 
provide an opportunity for a public hearing, at the request of such operator, 
representative of the miners, or miner to enable the operator, the representa- 
tive of miners, or miner in such mine or any interested party to present 
information relating to the modification of such standard. The Commissioner 
shall issue a decision incorporating his findings of fact therein and send a copy 
thereof to the operator, the representative of the miners, or miner as appro- 
priate. A record shall be kept of a public hearing held under this section. The 
decision of the Commissioner is considered a final agency decision for purposes 
of judicial review. (1975, c. 206, s. 5; 1987, c. 827, s. 258.) 


§ 74-24.6. Advisory Council. 


(a) The Commissioner shall appoint an Advisory Council consisting of 11 
members to assist him in the development of safety and health standards for 
mines which are subject to this Article and to advise him on matters relating 
to safety and health in such mines. Said Advisory Council shall include three 
members expressly qualified by experience and affiliation to present the 
viewpoint of operators of such mines, three persons similarly qualified to 
present the viewpoint of workers in such mines, and five members of the public 
sector with knowledge of mining operations or associated health and safety 
aspects thereof. The Commissioner of Labor shall annually designate one 
member to act as chairman. The members of the Advisory Council shall serve 
at the pleasure of the Commissioner and shall have no specific term of office. 

(b) The Advisory Council shall hold not fewer than two meetings during 
each calendar year, and said meetings shall be open to the public. The 
Commissioner shall furnish to the Advisory Council such secretarial, clerical, 
and other services as he deems necessary to conduct its business. 

(c) The members of the Advisory Council shall be compensated for travel 
expenses and per diem as authorized by the Advisory Budget Commission in 
accordance with those amounts paid to State boards under Chapter 138 of the 
General Statutes. 

(d) The Commissioner may from time to time select representatives of 
professional organizations of technicians, professional persons specializing in 
occupational safety and health, and representatives of State agencies who by 
experience and affiliation are qualified to present the viewpoint of operators of 
mines and workers in mines to assist the Advisory Council in performing its 
duties. Such persons, except State employees, selected for temporary purposes 
may be paid such per diem and travel expenses for attending meetings as may 
be fixed by the Advisory Budget Commission and recommended by the 
Commissioner. (1975, c. 206, s. 6; 1977, c. 683.) 
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§ 74-24.7. Inspections and investigations. 


(a) The Commissioner through the Director shall make as many inspections 
and investigations in mines each year as are deemed necessary to effectively 
and accurately fulfill the requirements of: 

(1) Obtaining, utilizing, and disseminating information relating to health 
and safety conditions, the causes of “accidents” and causes of illnesses 
and physical impairments originating in such mines, 

(2) Gathering information with respect to the necessity for health and 
safety standards, 

(3) Determining whether an imminent danger exists, 

(4) Determining whether or not there is compliance with safety and 
health standards or with any notice, order, or decision issued under 
this Article. 

(5) In carrying out the requirements of (4) of this subsection, no advance 
notice of an inspection shall be provided to any mine operator, official, 
miner, representative of the miners, or other person, except that the 
Commissioner or Director may authorize the giving of advance notice 
only when such notice is essential to the effectiveness of the inspec- 
tion. 

(b) For the purpose of making any inspection or investigation under this 
Article, the Commissioner or his authorized representative shall have a right 
of entry to, upon, or through any mine at reasonable times. 

(c) For the purpose of making any investigation of any “accident” relating to 
safety and health in a mine, the Commissioner may, after notice, hold 
hearings, and may issue subpoenas for the attendance and testimony of 
persons and the production of relevant documents, and administer oaths in 
any investigation conducted by him. In case of contumacy or refusal to obey a 
subpoena served upon any person under this section, the general court of 
justice, superior court division, of the county in which such person is found or 
resides or transacts business, upon application by the Commissioner and after 
notice to such person, shall have jurisdiction to determine whether such person 
shall be punished as for contempt of court. 

(d) In the event of an “accident” occurring in a mine, the operator shall 
notify the Commissioner or the Director thereof at such time as may be 
required and shall take appropriate measures to prevent the destruction of any 
evidence which would assist in investigating the cause or causes thereof. In the 
event of any “accident” occurring in a mine where rescue and recovery work is 
necessary, the Commissioner through the Director shall take whatever action 
he deems appropriate to protect the life of any person, and he may, if he deems 
it appropriate, supervise and direct the rescue and recovery activity in such 
mine. 

(e) In the event of any “accident” occurring in a mine, the Commissioner 
through the Director may issue such orders as he deems appropriate to insure 
the safety of any person in the mine, and the operator of such mine shall obtain 
the approval of the Commissioner or his authorized representative in consul- 
tation with appropriate federal representatives, when feasible, of any plan to 
recover any person in the mine or to recover the mine or to return affected 
areas of the mine to normal. 

(f) Whenever any miner or representative of the miners has reasonable 
grounds to believe that a violation of a safety or health standard exists, or that 
an imminent danger exists, such miner or representative of the miners may 
request an inspection by giving notice to the Commissioner or the Director of 
such violation or danger. Any such notice shall be reduced to writing, shall set 
forth with reasonable particularity the grounds for the notice, and shall show 
the name of the miner, be signed by the miner or representative of the miners, 
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and a copy shall be provided the operator or his agent no later than at the time 
of inspection, except that, upon request of the person giving such notice, his 
name and the names of individual miners referred to therein shall not appear 
in such copy. If, after receipt of such notification, the Commissioner finds that 
there are reasonable grounds to believe a violation may exist, a special 
inspection shall be made as soon as practicable to determine if, in fact, such 
violation or danger does exist under the provisions of this Article. 

(g) At the commencement of any inspection of a mine by the Commissioner 
or his authorized representative, under subsection (a)(3) or subsection (a)(4) of 
this section, the authorized representative of the miners at the mine at the 
time of such inspection shall be given an opportunity to accompany the 
Commissioner or his authorized representative on such inspection, to inform 
the Commissioner or his authorized representative of conditions and practices 
in the mine, without loss or deduction in pay. Where there is no authorized 
representative of the miners, the Commissioner or his authorized representa- 
tive shall have the right to consult with a reasonable number of miners 
concerning matters of safety and health in the work place. (1975, c. 206, s. 7.) 


§ 74-24.8. Findings, notices, and orders. 


(a)(1) If, upon any inspection of a mine, the Commissioner or his authorized 
representative finds that an imminent danger exists, he shall deter- 
mine the area throughout which such danger exists, and thereupon 
shall issue forthwith an order requiring the operator of the mine or his 
agent to cause immediately all persons, except as provided in subsec- 
tion (d) of this section, to be withdrawn from, and to be prohibited 
from entering, such area until the Commissioner or his authorized 
representative determines such imminent danger no longer exists. 

(2) If, upon any inspection of a mine, the Commissioner or his authorized 
representative finds that an imminent danger exists with respect to 
the condition or manner of use of any equipment, machinery, article, 
or apparatus, he shall thereupon issue an order requiring the operator 
or his agent to cause immediately such equipment, machinery, article, 
or apparatus to be withdrawn from, and to be prohibited from, use or 
operation until the Commissioner or his authorized representative 
determines that such imminent danger no longer exists. 

(3) As a result of any investigation of any “accident” or as a result of any 
other investigation or tests performed, the Commissioner or his 
authorized representative may cause to be withdrawn and prohibited 
from use or operation in any mine any equipment, machinery, article, 
or apparatus the use of which is likely to cause serious physical harm 
or an “accident” until the Commissioner or his authorized represen- 
tative determines that such equipment, machinery, article, or appa- 
ratus has been repaired, modified, reconditioned, or altered in such 
manner that “accidents” or serious physical harm will thereafter be 
avoided. 

(b) If, upon any inspection of a mine, the Commissioner or his authorized 
representative finds that there has been a violation of any safety and health 
standard but the violation has not created an imminent danger, he shall issue 
a notice to the operator or his agent fixing a reasonable time for the abatement 
of the violation. If, upon the expiration of the period as originally fixed or 
subsequently extended, the Commissioner or his authorized representative 
finds that the violation has not been totally abated, and if he also finds that the 
period of time should not be further extended, he shall find the extent of the 
area affected by the violation and shall promptly issue an order requiring the 
operator of such mine or his agent to cause immediately all persons, except as 
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provided in subsection (d) of this section, to be withdrawn from, and to be 
prohibited from entering, such area until the Commissioner or his authorized 
representative determines that the violation has been abated. 

(c) If, upon any inspection of a mine, the Commissioner or his authorized 
representative finds that there has been a repeated violation of a safety or 
health standard which could reasonably be expected to result in serious 
physical harm to any miner, he shall issue forthwith an order requiring the 
operator of the mine or his agent to cause immediately all persons, except as 
provided in subsection (d) of this section, to be withdrawn from, and to be 
prohibited from entering, such area until the Commissioner or his authorized 
representative determines that the violation has been abated. 

(d) The following persons may enter, upon approval of the Commissioner or 
his authorized representative, any area of a mine subject to an order issued 
under this section: 

(1) Any person whose presence in such area is necessary, in the judgment 
of the operator or the Commissioner or his authorized representative, 
to eliminate the condition described in the order; 

(2) A public official whose official duties require him to enter such area; 

(3) A representative of the miners in such mine who, in the judgment of 
the operator or the Commissioner, or his authorized representative, is 
qualified to make mine examinations or who is accompanied by such 
a person and whose presence in such area is necessary for the 
investigation of the condition described in the order; 

(4) A consultant to any of the foregoing. 

(e) Notices and orders issued pursuant to this section shall contain a 
detailed description of the conditions or practices which cause and constitute 
an imminent danger or a violation of any safety or health standard and where 
appropriate, a description of the area of the mine from which persons must be 
withdrawn and prohibited from entering, and a description of the equipment, 
machinery, article, or apparatus which shall be withdrawn and prohibited from 
use or operation. 

(f) A notice or order issued pursuant to this section may be modified, 
vacated, or terminated upon review by the Commissioner or his authorized 
representative. (1975, c. 206, s. 8.) 


§ 74-24.9. Issuance and delivery of notices, orders, and 
decisions. 


(a) All notices or orders issued under G.S. 74-24.8 shall be in writing, signed 
by the Commissioner or his authorized representative, and shall be given 
promptly to the operator of the mine. 

(b) In order to insure prompt compliance with all notices, orders, or 
decisions issued under this Article, the Commissioner or his authorized 
representative may deliver such notices, orders, or decisions to an agent of the 
operator, and such agent shall immediately take appropriate measures to 
insure compliance with such notice, order, or decision. 

(c) Each operator of a mine shall file with the Commissioner the name and 
address of such mine and the name and address of the operator of the mine. 
Any revisions in such names or addresses shall be promptly filed with the 
Commissioner. Each operator of a mine shall designate a responsible official, 
and shall file the name and address of said official with the Commissioner, as 
the principal officer in charge of safety and health at such mine, and such 
official shall receive a copy of any notice, order, or decision issued under this 
Article affecting such mine. In any case, where the mine is subject to the 
control of any person not directly involved in the daily operations of the mine, 
there shall be filed with the Commissioner the name and address of such 
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person and the name and address of a principal official who shall have overall 
responsibility for the conduct of an effective safety and health program at any 
mine subject to the control of such person, and such official shall receive a copy 
of any notice, order, or decision issued affecting any such mine. The mere 
designation of a safety and health official under this subsection shall not be 
construed as making such official subject to any penalty under this Article. 
GLO'7.5 hor2065.s.:92) 


§ 74-24.10. Administrative and judicial review of deci- 
sions on mine safety. 


(a) An operator to whom a notice of order is issued under G.S. 74-24.8 and 
G.S. 74-24.9 may contest the notice or order by filing a petition for a contested 
case under G.S. 150B-23 within 30 days after receiving the notice or order. An 
operator who files a petition for a contested case shall send a copy of the 
petition to all affected miners or to their representative, if any, when the 
petition is filed. Judicial review of a decision by the Commissioner in a 
contested case is available under Article 4 of Chapter 150B of the General 
Statutes. 

(b) A notice or order, except an order issued under G.S. 74-24.8 (a), shall be 
stayed while it is under administrative or judicial review. (1975, c. 206, s. 10; 
L9SV 16082781259.) 


§ 74-24.11: Repealed by Session Laws 1987, c. 827, s. 260. 


§ 74-24.12. Injunctions. 


The Commissioner through the Director may institute a civil action for 
relief, including a permanent or temporary injunction, restraining order, or 
any other appropriate order in the superior court of the county in which a mine 
is located or in which the operator of such mine has his principal office, 
whenever such operator or his agent (i) violates or fails or refuses to comply 
with any final order or decision issued under this Article or (ii) interferes with, 
hinders, or delays the Commissioner in carrying out the provisions of this 
Article, or (iii) refuses to admit the Commissioner or his authorized represen- 
tative to the mine, or (iv) refuses to permit the inspection of the mine, or the 
investigation of an accident or occupational illness occurring in, or connected 
with, such mine, or (v) refuses to furnish any information or report requested 
by the Commissioner in furtherance of the provisions of this Article. (1975, c. 
ZOGHs. 1h2t) 


§ 74-24.13. Mandatory reporting. 


Under such regulations as he may prescribe, the Commissioner shall require 
that: 

(1) Operators of mines which are subject to this Article submit, at least 
annually and at such other times as he deems necessary, and in such 
form as he may prescribe, reports of “accidents,” injuries, occupational 
disease, and related data, and the Commissioner through the Director 
shall compile, analyze, and publish, either in summary or detailed 
form, the information obtained; and all information, reports, orders, 
or findings, obtained or issued under this Article may be published 
and released to any interested person, and shall be made available for 
public inspection. 

(2) All “accidents” shall be investigated by the operator or his agent to 
determine the cause and the means of preventing a recurrence. 
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Records of such “accidents” and investigations shall be kept, and the 
information shall be made readily available for inspection by the 
Commissioner or his authorized representative. Such records shall 
include man-hours worked and shall be reported for periods deter- 
mined by the Commissioner, but at least annually. 

(3) The operators of mines which are subject to this Article shall notify the 
Commissioner, before starting operations, of the approximate or 
actual date mine operations will commence. The notification shall 
include mine name, location, the company name, mailing address, the 
person in charge, and whether operations will be continuous or 
intermittent. When any mine subject to this Article is closed, the 
operator shall notify the Commissioner of such closure and indicate 
whether the closure is temporary or permanent. (1975, c. 206, s. 13.) 


§ 74-24.14. Criminal penalties. 


Any person who (i) willfully violates any standard, order, notice, decision, 
rule, or regulation issued under authority of this Article, and said violation 
causes death or serious physical harm to another; (ii) knowingly makes any 
false statement, representation, or certification in any application, record, 
report, plan, or other document filed or required to be maintained pursuant to 
this Article or required by any order, notice, or decision issued under this 
Article; (iii) knowingly distributes, sells, offers for sale, introduces, or delivers 
any equipment, machinery, article, or apparatus which is represented as 
complying with the provisions of this Article, or with any specification or 
regulation of the Commissioner applicable to such equipment, machinery, 
article, or apparatus and knowing it does not so comply, shall be guilty of a 
Class 2 misdemeanor. In any instance in which such offense is committed by a 
corporation, the officer or authorized representative of such corporation who 
knowingly permits such offense to be committed shall, upon conviction, be 
subject to the same fine or imprisonment, or both. (1975, c. 206, s. 14: 199 
Dome O05 1994, Wxe Sess. C2 4a5.1 4.6) ) 


§ 74-24.15. Rights and duties of miners. 


Miners shall comply with all safety and health standards and all rules, 
regulations, or orders issued pursuant to this Article which are applicable to 
their own actions and conduct and shall have the rights afforded under Article 
21 of Chapter 95 of the General Statutes. (1975, c. 206, s. 15; 1987, c. S2iL, Sa 
261; 1991 (Reg. Sess., 1992), c. 1021, s. 5.) 


Legal Periodicals. — For note on workers’ 
compensation and retaliatory discharge, see 58 
N.C.L. Rev. 629 (1980). 


§ 74-24.16. Education, training, technical assistance, and 
research. 


(a) The Commissioner through the Director is authorized to develop and 
conduct expanded programs for the education, training, and technical assis- 
tance of operators and miners in the recognition, avoidance, and prevention of 
accidents or unsafe or unhealthful working conditions and to conduct such 
research as may be necessary in mines which are subject to this Article. 

(b) The Commissioner is authorized to conduct, directly or by grants, 
short-term training of personnel engaged in work related to the Commission- 
er’s responsibilities under this Article. 
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(c) In carrying out the provisions of this Article, the Commissioner is 
authorized to enter into agreements and contracts with, and accept grants 
from and make grants to, public and private agencies and organizations and 
individuals. 

(d) The Commissioner may establish fees not to exceed fifty dollars ($50.00) 
for each person participating in education and training programs provided by 
the Department of Labor pursuant to this section. (1975, c. 206, s. 16; 
2005-276, s. 42.2(a); 2005-345, s. 48(a).) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


2005, added subsection (d). 

Session Laws 2005-345, s. 48(a), effective 
July 1, 2005, substituted “pursuant to this 
section” for “to increase the number and com- 
petence of personnel engaged in the field of 


occupational safety and health” in subsection 


Effect of Amendments. — Session Laws (qd), 
2005-276, s. 42.2(a), effective September 1, 


§ 74-24.17. State-federal plan. 


In order to promote sound and effective coordination in State and federal 
activities within the field covered by this Article, the Commissioner is hereby 
authorized to enter into and, from time to time, to amend or terminate a 
State-federal plan agreement with the federal agency charged with adminis- 
tering laws relating to safety and health in mines. (1975, c. 206, s. 17.) 


§ 74-24.18. Legal representation. 


It shall be the duty of the Attorney General of North Carolina to represent 
the Department of Labor in all actions or proceedings in connection with this 
Article. (1975, c. 206, s. 18.) 


§ 74-24.19. Administrative provisions. 


(a) The Commissioner shall appoint a Director to assist him in administer- 
ing the provisions of this Article and, through the Director, shall have 
authority to appoint, subject to Chapter 126 of the General Statutes of North 
Carolina, such officers, engineers, inspectors, and employees as he deems 
requisite for the administration of this Article; and to prescribe powers, duties, 
and responsibilities of all officers, engineers, inspectors, and employees en- 
gaged in the administration of this Article. 

(b) All persons appointed as representatives of the Commissioner shall be 
qualified by practical experience in mine safety and health administration or 
practical experience in mining or by experience as a practical mining engineer 
or by education. All persons so appointed shall be physically able to perform 
their duties predicated on their work assignments, and all persons subject to 
making inspections, investigations, or participating in rescue and recovery 
work shall be examined prior to their employment and annually thereafter by 
a physician who shall certify their physical ability to perform their duties in 
mines subject to this Article. The fee for the required annual examination shall 
be satisfied as recommended by the Commissioner. 

(c) The Commissioner, the Director, or any other officer, engineer, inspector, 
or employee engaged in the administration of this Article shall not, upon 
taking office or being employed, or at any other time during the term of his 
office or employment, have any affiliation, financial or otherwise, with any 
operating mining company, operator’s association, or labor union. (1975, c. 206, 
ero!) 
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§ 74-24.20. Construction of Article and severability. 


This Article shall receive a liberal construction to the end that the safety and 
health of miners in the State may be effectuated and protected. If any provision 
of this Article or the application thereof to any person or circumstance is held 
to be invalid, such invalidity shall not affect other provisions or applications of 
the Article which can be given effect without the invalid provision or applica- 
tion, and to this end the provisions of this Article are severable. (1975, c. 206, 
s. 20:)} 


ARTICLE 3. 
Waterways Obtained. 


§ 74-25. Water and drainage rights obtained. 


Any person or body corporate engaged or about to engage in mining, who 
may find it necessary for the furtherance of his operations to convey water 
either to or from his mine or mines over the lands of any other person or 
persons, may make application by petition in writing to the clerk of the 
superior court of the county in which the lands to be affected or the greater part 
are situate, for the right so to convey such water. The owner of the lands to be 
affected shall be made a party defendant, and the proceedings shall be 
conducted as other special proceedings. (1871-2, c. 158, ss. 1, 3; Code, ss. aya bop 
3294, 3300; Rev., s. 4953; C.S., s. 6920.) 


§ 74-26. The petition, what to contain. 


The petition shall specify the lands to be affected, the name of the owner of 
such lands, and the character of the ditch or drain intended to be made. 
(1871-2, c. 158, s. 3; Code, s. 3294; Rev., s. 4954; C.S., s. 6921.) 


§ 74-27. Appraisers; appointment and duties. 


Upon the hearing of the petition, if the prayer thereof be granted, the clerk 
shall appoint three disinterested persons, qualified to act as jurors, and not 
connected either by blood or marriage with the parties, appraisers to assess the 
damage, if any, that will accrue to the lands by the contemplated work, and 
shall issue a notice to them to meet upon the premises at a day specified, not 
to exceed 10 days from the date of such notice. The appraisers having met, 
shall take an oath before some officer qualified to administer oaths to faithfully 
perform their duty and to do impartial justice in the case, and shall then 
examine all the lands in any way to be affected by such work, and assess the 
damage thereto, and make report thereof under their hands and seals to the 
clerk from whom the notice issued. (1871-2, c. 158, ss. 4, 5, 9; Code, ss. 3295, 
3296, 3299; Rev., s. 4955; C.S., s. 6922.) 


§ 74-28. Confirmation of report; payment of damages; 
rights of petitioner. 


After the filing of the report and confirmation thereof by the clerk, who shall 
have power to confirm or, for good cause, set aside the same, the petitioner 
shall have full right and power to enter upon such lands and make such 
ditches, drains, or other necessary work: Provided, he has first paid or 
tendered the damages, assessed as above, to the owner of such lands or his 
known and recognized agent, if he be a resident of this State, or have such 
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agent in this State. If the owner be a nonresident and have no known agent in 
this State, the amount so assessed shall be paid by the petitioner into the office 
of the clerk of the superior court of the county for the use of such owner. 
MST? 7158, *s. 12;Code, s. 3298; Rev., s. 4957; C.8:, s. 6923.) 


§ 74-29. Registration of report. 


The petitioner, or any other person interested, may have the report of the 
appraisers registered upon the certificate of the clerk and shall pay the register 
a fee of twenty-five cents (25¢) therefor. (1871-2, c. 158, s. 8; Code, s. 3298; Rev., 
s. 4957; C.S., s. 6924.) 


§ 74-30. Obstructing mining drains. 


If any person shall obstruct any drain or ditch constructed under the 
provisions of this Chapter, he shall be guilty of a Class 1 misdemeanor. (1871-2, 
c. 158, s. 12; Code, s. 3301; Rev., s. 3380; C.S., s. 6925; 1993, c. 539, s. 554; 1994, 
Ex. Sess., c. 24, s. 14(c).) 


§ 74-31. Disposition of waste. 


In getting out and washing the products of kaolin and mica mines, the 
persons engaged in such business shall have the right to allow the waste, 
water, and sediment to run off into the natural courses and streams. (1917, c. 
T23' GIS 49s6926;'1937,; ¢: 378!) 


CASE NOTES 


Strictly Construed. — This section being in 
derogation of the common law must be strictly 
construed. McKinney v. Deneen, 231 N.C. 540, 
58 S.E.2d 107 (1950). 

Modification of Stream Pollution Law in 
Interest of Miners. — While this section 
authorizes persons engaged in the business of 
mining kaolin and mica to discharge the water 
used in washing the products, together with the 


courses and streams of the State, it does not 
purport to relieve such persons from lability 
for any damages which may directly result 
therefrom. This section would seem to be noth- 
ing more than a modification of the prevailing 
stream pollution law in the interest of miners of 
kaolin and mica. McKinney v. Deneen, 231 N.C. 
540, 58 S.E.2d 107 (1950); Phillips v. Hassett 
Mining Co., 244 N.C. 17, 92 S.H.2d 429 (1956). 


incidental waste and sediment, into the natural 


ARTICLE 4. 


Adjustment of Conflicting Claims. 


§ 74-32. Liability for damage for trespass. 


If any owner or person in possession of any mine or mining claim shall enter 
upon, either on the surface or underground, any mine or mining claim, the 
property of another, and shall mine or carry away any valuable mineral 
therefrom, he shall be liable to the owner of the mine so trespassed upon for 
double the value of all such mineral mined or carried away and for all other 
damages; and the value of the mineral mined or carried away shall be 
presumed to be the amount of the gross value ascertained by an average assay 
of the excavated material or vein or ledge from which it was taken. If such 
trespass is wrongfully and willfully made, punitive damages may be allowed. 
(pisses 1 eseilseG:S., 5116927.) 
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Legal Periodicals. — For article on reme- 
dies for trespass to land in North Carolina, see 
47 N.C.L. Rev. 334 (1969). 


CASE NOTES 


Action by Cotenant. — Where tenants in admission by the defendants of the cotenancy, 
common, under the erroneous impression that removal and value, plaintiff was entitled to 
they owned the fee, removed valuable minerals judgment on the pleadings, though not to the 
from the property, upon suit by the other tenant damages provided in this section. Jones v. 
in common for damages under this section and McBee, 222 N.C. 152, 22 S.E.2d 226 (1942). 


§ 74-33. Persons entitled to bring suit. 


The owner of a mine in this State, or any person in possession under a lease 
or other contract, may maintain an action to recover damages to such property 
arising from the operation of any adjacent mine by the owner thereof or other 
person in possession and working the same under lease or contract, and also to 
prevent the continuance of the operation of the adjacent mine in such a 
manner as to injure or endanger the safety of the complainant’s mine. (19138, c. 
oles Chor, se 0973s) 


§ 74-34. Application and order for survey. 


The person entitled to bring an action, as provided in G.S. 74-33, may apply 
to any judge of the superior court having jurisdiction to grant injunctions and 
restraining orders, and obtain an order of survey in the following manner: He 
shall file an affidavit giving the names of the parties and the location as near 
as may be, of the mine complained of; the location of the plaintiff’s mine, and 
that he has reason to believe that the defendant, or his agents or employees, 
are or have been trespassing upon his mine, or working the defendant’s mine 
in such a manner as to damage or endanger the plaintiff’s property. Upon the 
filing of the affidavit, the judge shall cause a notice to be issued to the 
defendant or his agents, stating the time and place and before whom the 
application will be heard, and requiring them to appear, in not less than 10 nor 
more than 20 days from the date thereof, and show cause why an order of 
survey should not be granted. Upon the hearing, and for good cause shown, the 
judge shall grant an order directed to some competent disinterested surveyor 
or mining engineer, or both, as the case may be, who shall proceed to make the 
necessary examination and surveys, as directed by the court, and report their 
action to the court. The persons selected by the judge to make the survey and 
examination shall be residents of the State, and, before entering upon the 
discharge of their duty, shall take and subscribe an oath that they will fairly 
and impartially survey the mines described in the petition. In all other 
respects, except as stated above, the surveyors appointed by the judge shall 
proceed as in surveys in disputed boundaries. (1913, c. 51, s. 2; C.S., s. 6929.) 


CASE NOTES 


Applied in Vance v. Guy, 224 N.C. 607, 31 Cited in Carolina Mineral Co. v. Young, 211 
S.E.2d 766 (1944). NICM3887) 190tSih. 520 (1937): 


§ 74-35. Free access to mine for survey. 


Upon the order made for the survey in the manner, at the time, and by the 
persons mentioned in the order, which shall include a representative of the 
party making the application, who shall not be one of the surveyors, there shall 
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be given free access to the mine for the purpose of survey, and any interference 
with the persons acting under the order of survey shall be contempt of court 
and punished accordingly. If the persons named in the order of survey so 
require, they, with their instruments, shall be carefully lowered and raised in 
and out of the mine with the cage, bucket, or skip ordinarily used in the shafts 
of the mine; and they may demand of the owner of the mine, or his manager or 
agent, that they be so raised and lowered at a speed agreeable to them and not 
to endanger their comfort and safety or to injure the accuracy of their 
instruments. The owner of the mine, his managers or agents, shall be liable in 
damages to the persons making the examination for any injury to them or to 
their instruments, caused by the careless and negligent operation of any 
bucket, cage, or skip at such a high rate of speed as to injure the persons or 
their instruments while being lowered or raised in the mine. (1918, c. 51, s. 2; 
C.S., s. 6930.) 


§ 74-36. Costs of the survey. 


The costs of the order and survey shall be paid by the person making the 
application; but if he shall maintain an action and recover damages for the 
injury done or threatened prior to such survey and examination, the costs of 
the order and survey shall be taxed against the defendant as other costs in the 
action. The party obtaining the survey shall be liable for any unnecessary 
injury done to the property examined and surveyed in making the survey. 
(ore rc eles. os S. 6931.) 


ARTICLE 5. 


Interstate Mining Compact. 


§ 74-37. Compact enacted into law. 


The Interstate Mining Compact is hereby enacted into law and entered into 
by this State with all other jurisdictions legally joining therein in the form 
substantially as follows: 


INTERSTATE MINING COMPACT 


ARTICLE I. Findings and Purposes 
(a) The party states find that: 

(1) Mining and the contributions thereof to the economy and well-being of 
every state are of basic significance. 

(2) The effects of mining on the availability of land, water and other 
resources for other uses present special problems which properly can 
be approached only with due consideration for the rights and interests 
of those engaged in mining, those using or proposing to use these 
resources for other purposes, and the public. 

(3) Measures for the reduction of the adverse effects of mining on land, 
water and other resources may be costly and the devising of means to 
deal with them are of both public and private concern. 

(4) Such variables as soil structure and composition, physiography, cli- 
matic conditions, and the needs of the public make impracticable the 
application to all mining areas of a single standard for the conserva- 
tion, adaptation, or restoration of mined land, or the development of 
mineral and other natural resources; but justifiable requirements of 
law and practice relating to the effects of mining on land, water, and 
other resources may be reduced in equity or effectiveness unless they 
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pertain similarly from state to state for all mining operations simi- 
larly situated. 

(5) The states are in a position and have the responsibility to assure that 
mining shall be conducted in accordance with sound conservation 
principles, and with due regard for local conditions. 

(b) The purposes of this Compact are to: 

(1) Advance the protection and restoration of land, water and other 
resources affected by mining. 

(2) Assist in the reduction or elimination or counteracting of pollution or 
deterioration of land, water and air attributable to mining. 

(3) Encourage, with due recognition of relevant regional, physical, and 
other differences, programs in each of the party states which will 
achieve comparable results in protecting, conserving, and improving 
the usefulness of natural resources, to the end that the most desirable 
conduct of mining and related operations may be universally facili- 
tated. 

(4) Assist the party states in their efforts to facilitate the use of land and 
other resources affected by mining, so that such use may be consistent 
with sound land use, public health, and public safety, and to this end 
to study and recommend, wherever desirable, techniques for the 
improvement, restoration or protection of such land and other re- 
sources. 

(5) Assist in achieving and maintaining an efficient and productive 
mining industry and in increasing economic and other benefits 
attributable to mining. 


ArtTIcLE II. Definitions 
As used in this Compact, the term: 

(1) “Mining” means the breaking of the surface soil in order to facilitate or 
accomplish the extraction or removal of minerals, ores, or other solid 
matter; any activity or process constituting all or part of a process for 
the extraction or removal of minerals, ores, and other solid matter 
from its original location; and the preparation, washing, cleaning, or 
other treatment of minerals, ores, or other solid matter so as to make 
them suitable for commercial, industrial, or construction use; but 
shall not include those aspects of deep mining not having significant 
effect on the surface, and shall not include excavation or grading when 
conducted solely in aid of on site farming or construction. 

(2) “State” means a state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, or a territory or possession of the 
United States. 


ArtIcLe III. State Programs 

Each party state agrees that within a reasonable time it will formulate and 
establish an effective program for the conservation and use of mined land, by 
the establishment of standards, enactment of laws, or the continuing of the 
same in force, to accomplish: 

(1) The protection of the public and the protection of adjoining and other 
landowners from damage to their lands and the structures and other 
property thereon resulting from the conduct of mining operations or 
the abandonment or neglect of land and property formerly used in the 
conduct of such operations. 

(2) The conduct of mining and the handling of refuse and other mining 
wastes in ways that will reduce adverse effects on the economic, 
residential, recreational or aesthetic value and utility of land and 
water. 

(3) The institution and maintenance of suitable programs for adaptation, 
restoration, and rehabilitation of mined lands. 
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(4) The prevention, abatement and control of water, air and soil pollution 
resulting from mining, present, past and future. 


ARTICLE IV. Powers 

In addition to any other powers conferred upon the Interstate Mining 
Commission, established by Article V of this Compact, such Commission shall 
have power to: 

(1) Study mining operations, processes and techniques for the purpose of 
gaining knowledge concerning the effects of such operations, pro- 
cesses and techniques on land, soil, water, air, plant and animal life, 
recreation, and patterns of community or regional development or 
change. 

(2) Study the conservation, adaption, improvement and restoration of 
land and related resources affected by mining. 

(3) Make recommendations concerning any aspect or aspects of law or 
practice and governmental administration dealing with matters 
within the purview of this Compact. 

(4) Gather and disseminate information relating to any of the matters 
within the purview of this Compact. 

(5) Cooperate with the federal government and any public or private 
entities having interests in any subject coming within the purview of 
this Compact. 

(6) Consult, upon the request of a party state and within resources 
available therefor, with the officials of such state in respect to any 
problem within the purview of this Compact. 

(7) Study and make recommendations with respect to any practice, 
process, technique, or course of action that may improve the efficiency 
of mining or the economic yield from mining operations. 

(8) Study and make recommendations relating to the safeguarding of 
access to resources which are or may become the subject of mining 
operations to the end that the needs of the economy for the products 
of mining may not be adversely affected by unplanned or inappropri- 
ate use of land and other resources containing minerals or otherwise 
connected with actual or potential mining sites. 


ARTICLE V. The Commission 

(a) There is hereby created an agency of the party states to be known as the 
“Interstate Mining Commission,” hereinafter called “the Commission.” The 
Commission shall be composed of one commissioner from each party state who 
shall be Governor thereof. Pursuant to the laws of his party state, each 
Governor shall have the assistance of an advisory body (including membership 
from mining industries, conservation interests, and such other public and 
private interests as may be appropriate) in considering problems relating to 
mining and in discharging his responsibilities as the commissioner of his state 
on the Commission. In any instance where a Governor is unable to attend a 
meeting of the Commission or perform any other function in connection with 
the business of the Commission, he shall designate an alternate, from among 
the members of the advisory body required by this paragraph, who shall 
represent him and act in his place and stead. The designation of an alternate 
shall be communicated by the Governor to the Commission in such manner as 
its bylaws may provide. 

(b) The commissioners shall be entitled to one vote each on the Commission. 
No action of the Commission making a recommendation pursuant to Article 
IV-3, IV-7, and IV-8 or requesting, accepting or disposing of funds, services, or 
other property pursuant to this paragraph, Articles V (g), V (h), or VI shall be 
valid unless taken at a meeting at which a majority of the total number of votes 
on the Commission is cast in favor thereof. All other action shall be by a 
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majority of those present and voting: Provided that action of the Commission 
shall be only at a meeting at which a majority of the commissioners, or their 
alternates, is present. The Commission may establish and maintain such 
facilities as may be necessary for the transacting of its business. The Commis- 
sion may acquire, hold, and convey real and personal property and any interest 
therein. 

(c) The Commission shall have a seal. 

(d) The Commission shall elect annually, from among its members, a 
chairman, a vice-chairman, and a treasurer. The Commission shall appoint an 
executive director and fix his duties and compensation. Such executive director 
shall serve at the pleasure of the Commission. The executive director, the 
treasurer, and such other personnel as the Commission shall designate shall 
be bonded. The amount or amounts of such bond or bonds shall be determined 
by the Commission. 

(e) Irrespective of the civil service, personnel or other merit system laws of 
any of the party states, the executive director with the approval of the 
Commission, shall appoint, remove or discharge such personnel as may be 
necessary for the performance of the Commission’s functions, and shall fix the 
duties and compensation of such personnel. 

(f) The Commission may establish and maintain independently or in con- 
junction with a party state, a suitable retirement system for its employees. 
Employees of the Commission shall be eligible for social security coverage in 
respect of old age and survivor’s insurance provided that the Commission takes 
such steps as may be necessary pursuant to the laws of the United States, to 
participate in such program of insurance as a governmental agency or unit. 
The Commission may establish and maintain or participate in such additional 
programs of employee benefits as it may deem appropriate. 

(g) The Commission may borrow, accept or contract for the services of 
personnel from any state, the United States, or any other governmental 
agency, or from any person, firm, association or corporation. 

(h) The Commission may accept for any of its purposes and functions under 
this Compact any and all donations, and grants of money, equipment, supplies, 
materials and services, conditional or otherwise, from any state, the United 
States, or any other governmental agency, or from any person, firm, association 
or corporation, and may receive, utilize and dispose of the same. Any donation 
or grant accepted by the Commission pursuant to this paragraph or services 
borrowed pursuant to paragraph (g) of this Article shall be reported in the 
annual report of the Commission. Such report shall include the nature, 
amount and conditions, if any, of the donation, grant or services borrowed and 
the identity of the donor or lender. 

(i) The Commission shall adopt bylaws for the conduct of its business and 
shall have the power to amend and rescind these bylaws. The Commission 
shall publish its bylaws in convenient form and shall file a copy thereof and a 
copy of any amendment thereto, with the appropriate agency or officer in each 
of the party states. 

(j) The Commission annually shall make to the Governor, legislature and 
advisory body required by Article V (a) of each party state a report covering the 
activities of the Commission for the preceding year, and embodying such 
recommendations as may have been made by the Commission. The Commis- 
sion may make such additional reports as it may deem desirable. 


ArtTIcLe VI. Advisory, Technical and Regional Committees 

The Commission shall establish such advisory and technical, and regional 
committees as it may deem necessary, membership on which shall include 
private persons and public officials, and shall cooperate with and use the 
services of any such committees and the organizations which the members 
represent in furthering any of its activities. Such committees may be formed to 
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consider problems of special interest to any party states, problems dealing with 
particular commodities or types of mining operations, problems related to 
reclamation, development, or use of mined land, or any other matters of 
concern to the Commission. 


ArticLE VII. Finance 

(a) The Commission shall submit to the Governor or designated officer or 
officers of each party state a budget of its estimated expenditures for such 
period as may be required by the laws of that party state for presentation to the 
legislature thereof. 

(b) Each of the Commission’s budgets of estimated expenditures shall 
contain specific recommendations of the amount or amounts to be appropriated 
by each of the party states. The total amount of appropriations requested 
under any such budget shall be apportioned among the party states as follows: 
One half in equal shares; and the remainder in proportion to the value of 
minerals, ores, and other solid matter mined. In determining such values, the 
Commission shall employ such available public source or sources of informa- 
tion as, in its judgment, present the most equitable and accurate comparisons 
among the party states. Each of the Commission’s budgets of estimated 
expenditures and requests for appropriations shall indicate the source or 
sources used in obtaining information concerning value of minerals, ores, and 
other solid matter mined. 

(c) The Commission shall not pledge the credit of any party state. The 
Commission may meet any of its obligations in whole or in part with funds 
available to it under Article V (h) of this Compact: Provided that the 
Commission takes specific action setting aside such funds prior to incurring 
any obligation to be met in whole or in part in such manner. Except where the 
Commission makes use of funds available to it under Article V (h) hereof, the 
Commission shall not incur any obligation prior to the allotment of funds by 
the party states adequate to meet the same. 

(d) The Commission shall keep accurate accounts of all receipts and 
disbursements. The receipts and disbursements of the Commission shall be 
subject to the audit and accounting procedures established under its bylaws. 
All receipts and disbursements of funds handled by the Commission shall be 
audited yearly by a qualified public accountant and the report of the audit shall 
be included in and become part of the annual report of the Commission. 

(e) The accounts of the Commission shall be open at any reasonable time for 
inspection by duly constituted officers of the party states and by any persons 
authorized by the Commission. 

(f) Nothing contained herein shall be construed to prevent Commission 
compliance with laws relating to audit or inspection of accounts by or on behalf 
of any government contributing to the support of the Commission. 


ArtIcLe VIII. Entry into Force and Withdrawal 

(a) This Compact shall enter into force when enacted into law by any four or 
more states. Thereafter, this Compact shall become effective as to any other 
state upon its enactment thereof. 

(b) Any party state may withdraw from this Compact by enacting a statute 
repealing the same, but no such withdrawal shall take effect until one year 
after the Governor of the withdrawing state has given notice in writing of the 
withdrawal to the Governors of all other party states. No withdrawal shall 
affect any liability already incurred by or chargeable to a party state prior to 
the time of such withdrawal. 


ArtTICcLE IX. Effect on Other Laws aie 
Nothing in this Compact shall be construed to limit, repeal or supersede any 
other law of any party state. 
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ARTICLE X. Construction and Severability 

This Compact shall be liberally construed so as to effectuate the purposes 
thereof. The provisions of this Compact shall be severable and if any phrase, 
clause, sentence or provision of this Compact is declared to be contrary to the 
constitution of any state or of the United States or the applicability thereof to 
any government, agency, person or circumstance is held invalid, the validity of 
the remainder of this Compact and the applicability thereof to any govern- 
ment, agency, person or circumstance shall not be affected thereby. If this 
Compact shall be held contrary to the constitution of any state participating 
herein, the Compact shall remain in full force and effect as to the remaining 
party states and in full force and effect as to the state affected as to all 
severable matters. (1967, c. 946, s. 1.) 


Legal Periodicals. — For note, “Govern- 
mental Regulation of Surface Mining Activi- 
ties,” see 46 N.C.L. Rev. 103 (1967). 


§ 74-38. Commission to file copies of bylaws with Depart- 
ment of Environment and Natural Resources. 


(a), (b) Repealed by Session Laws 1973, c. 1262, s. 33. 

(c) In accordance with Article V(i) of the Compact, the Commission shall file 
copies of the bylaws and any amendments thereto with the Department of 
Environment and Natural Resources. (1967, c. 946, s. 2; 1973, c. 1262, s. 33; 
1977; c) 771)'s8471989)-6.°727, 821802); 199 7-443)s. 1TATIL9G)®) 


State Government Reorganization. — partment of Natural Resources and Commu- 
The administration of the Interstate Mining nity Development) by former G.S. 1438A-127, 
Compact was transferred to the Department of | enacted by Session Laws 1971, c. 864. 

Natural and Economic Resources (now the De- 


ARTICLE 6. 
Mining Registration. 


8§ 74-39, 74-40: Repealed by Session Laws 1977, c. 712, s. 2. 
§ 74-41: Repealed by Session Laws 1973, c. 1262, s. 33. 
8§ 74-42 through 74-45: Repealed by Session Laws 1977, c. 712, s. 2. 


ARTICLE 7. 


The Mining Act of 1971. 


§ 74-46. Title. 


as gavel may be known and cited as “The Mining Act of 1971.” (1971, c. 
Sn) 


. Cross References. — For provisions relat- As to the North Carolina Mining Commission, 
ing to the Department of Environment and _ see G.S. 143B-290 through 143B-293. 
Natural Resources, see G.S. 143B-279.1 et seq. 
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CASE NOTES 


Cited in Crowell Constructors, Inc. v. State, 
342 N.C. 838, 467 S.E.2d 675 (1996). 


§ 74-47. Findings. 


The General Assembly finds that the extraction of minerals by mining is a 
basic and essential activity making an important contribution to the economic 
well-being of North Carolina and the nation. Furthermore, it is not practical to 
extract minerals required by our society without disturbing the surface of the 
earth and producing waste materials, and the very character of certain surface 
mining operations precludes complete restoration of the land to its original 
condition. However, it is possible to conduct mining in such a way as to 
minimize its effects on the surrounding environment. Furthermore, proper 
reclamation of mined land is necessary to prevent undesirable land and water 
conditions that would be detrimental to the general welfare, health, safety, 
beauty, and property rights of the citizens of the State. The General Assembly 
finds that the conduct of mining and reclamation of mined lands as provided by 
this Article will allow the mining of valuable minerals and will provide for the 
protection of the State’s environment and for the subsequent beneficial use of 
the mined and reclaimed land. (1971, c. 545, s. 2.) 


CASE NOTES 


Significant Adverse Effect Violates Min- _ significant degree, such operation violates the 
ing Act. — In light of the purpose of the Mining Mining Act. Clark Stone Co. v. N.C. Dep’t of 
Act of 1971, G.S. 74-46 et seq., specifically as Env't & Natural Res., 164 N.C. App. 24, 594 
set forth in G.S. 74-47, where a mining opera- S.E.2d 832, 2004 N.C. App. LEXIS 726 (2004), 
tion adversely affects the purposes ofa publicly appeal dismissed, 358 N.C. 731, 603 S.E.2d 878 
owned park, forest, or recreation area to a (2004). 


§ 74-48. Purposes. 


The purposes of this Article are to provide: 

(1) That the usefulness, productivity, and scenic values of all lands and 
waters involved in mining within the State will receive the greatest 
practical degree of protection and restoration. 

(2) That from June 11, 1971, no mining shall be carried on in the State 
unless plans for such mining include reasonable provisions for pro- 
tection of the surrounding environment and for reclamation of the 
area of land affected by mining. (1971, c. 545, s. 3.) 


§ 74-49. Definitions. 


Wherever used or referred to in this Article, unless a different meaning 
clearly appears from the context: 

(1) “Affected land” means the surface area of land that is mined, the 
surface area of land associated with a mining activity so that soil is 
exposed to accelerated erosion, the surface area of land on which 
overburden and waste is deposited, and the surface area of land used 
for processing or treatment plant, stockpiles, nonpublic roads, and 
settling ponds. 

(la) “Affiliate” has the same meaning as in 17 Code of Federal Regulations 
§ 240.12(b)-2 (1 April 1992 Edition), which defines “affiliate” as a 
person that directly, or indirectly through one or more intermediaries, 
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(2) 


(3) 


(4) 


(5) 


(6) 


(7) 
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controls, is controlled by, or is under common control of another 

erson. 

‘poe pit” means an area from which soil or other unconsolidated 

materials are removed to be used, without further processing, for 

highway construction and maintenance. 

“Commission” means the Mining Commission created by G.S. 143B- 

290: 

“Department” means the Department of Environment and Natural 

Resources. Whenever in this Article the Department is assigned 

duties, they may be performed by the Secretary or an employee of the 

Department designated by the Secretary. 

“Land” shall include submerged lands underlying any river, stream, 

lake, sound, or other body of water and shall specifically include, 

among others, estuarine and tidal lands. 

“Minerals” means soil, clay, coal, stone, gravel, sand, phosphate, rock, 

metallic ore, and any other solid material or substance of commercial 

value found in natural deposits on or in the earth. 

“Mining” means: 

a. The breaking of the surface soil in order to facilitate or accomplish 
the extraction or removal of minerals, ores, or other solid matter. 

b. Any activity or process constituting all or part of a process for the 
extraction or removal of minerals, ores, soils, and other solid 
matter from their original location. 

c. The preparation, washing, cleaning, or other treatment of miner- 
als, ores, or other solid matter so as to make them suitable for 
commercial, industrial, or construction use. 

“Mining” does not include: 

a. Those aspects of deep mining not having significant effect on the 
surface, where the affected land does not exceed one acre in area. 

b. Mining operations where the affected land does not exceed one acre 
in area. 

c. Plants engaged in processing minerals produced elsewhere and 
whose refuse does not affect more than one acre of land. 

d. Excavation or grading when conducted solely in aid of on-site 
farming or of on-site construction for purposes other than mining. 

e. Removal of overburden and mining of limited amounts of any ores 
or mineral solids when done only for the purpose and to the extent 
necessary to determine the location, quantity, or quality of any 
natural deposit, provided that no ores or mineral solids removed 
during exploratory excavation or mining are sold, processed for 
sale, or consumed in the regular operation of a business, and 
provided further that the affected land resulting from any explor- 
atory excavation does not exceed one acre in area. 

f. Excavation or grading where all of the following apply: 

1. The excavation or grading is conducted to provide soil or other 
unconsolidated material to be used without further process- 
ing for a single off-site construction project for which an 
erosion and sedimentation control plan has been approved in 
accordance with Article 4 of Chapter 113A of the General 
Statutes. 

2. The affected land, including nonpublic access roads, does not 
exceed five acres. 

3. The excavation or grading is completed within one year. 

4. The excavation or grading does not involve blasting, the 
removal of material from rivers or streams, the disposal of 
off-site waste on the affected land, or the surface disposal of 
groundwater beyond the affected land. 
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5. The excavation or grading is not in violation of any local 
ordinance. 

6. An erosion and sedimentation control plan for the excavation 
or grading has been approved in accordance with Article 4 of 
Chapter 113A of the General Statutes. 

(8) “Neighboring” means in close proximity, in the immediate vicinity, or 
in actual contact. 

(9) “Operator” means any person or persons, any partnership, limited 
partnership, or corporation, or any association of persons, engaged in 
mining operations, whether individually, jointly, or through subsid- 
laries, agents, employees, or contractors. 

(10) “Overburden” means the earth, rock, and other materials that lie 
above the natural deposit of minerals. 

(10a) “Parent” has the same meaning as in 17 Code of Federal Regula- 
tions § 240.12(b)-2 (1 April 1992 Edition), which defines “parent” as 
an affiliate that directly, or indirectly through one or more interme- 
diaries, controls another person. 

(11) “Peak” means overburden removed from its natural position and 
deposited elsewhere in the shape of conical piles or projecting points. 

(12) “Reclamation” means the reasonable rehabilitation of the affected 
land for useful purposes, and the protection of the natural resources of 
the surrounding area. Although both the need for and the practica- 
bility of reclamation will control the type and degree of reclamation in 
any specific instance, the basic objective will be to establish on a 
continuing basis the vegetative cover, soil stability, water conditions 
and safety conditions appropriate to the area. 

(13) “Reclamation plan” means the operator’s written proposal as re- 
quired and approved by the Department for reclamation of the 
affected land, which shall include but not be limited to: 

a. Proposed practices to protect adjacent surface resources; 

b. Specifications for surface gradient restoration to a surface suitable 
for the proposed subsequent use of the land after reclamation is 
completed, and proposed method of accomplishment; 

c. Manner and type of revegetation or other surface treatment of the 
affected areas; 

d. Method of prevention or elimination of conditions that will be 

hazardous to animal or fish life in or adjacent to the area; 

. Method of compliance with State air and water pollution laws; 

Method of rehabilitation of settling ponds; 
. Method of control of contaminants and disposal of mining refuse; 
. Method of restoration or establishment of stream channels and 
stream banks to a condition minimizing erosion, siltation, and 
other pollution; 

. Maps and other supporting documents as may be reasonably 

required by the Department; and 

j. A time schedule that meets the requirements of G.S. 74-53. 

(14) “Refuse” means all waste soil, rock, mineral, scrap, tailings, slimes, 
and other material directly connected with the mining, cleaning, and 
preparation of substances mined and shall include all waste materials 
deposited on or in the permit area from other sources. 

(15) “Ridge” means overburden removed from its natural position and 
deposited elsewhere in the shape of a long, narrow elevation. 

(16) “Spoil bank” means a deposit of excavated overburden or refuse. 

(16a) “Subsidiary” has the same meaning as in 17 Code of Federal 
Regulations § 240.12(b)-2 (1 April 1992 Edition), which defines “sub- 
sidiary” as an affiliate that is directly, or indirectly through one or 
more intermediaries, controlled by another person. 
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(17) “Termination of mining” means cessation of mining operations with 
intent not to resume, or cessation of mining operations as a result of 
expiration or revocation of the permit of the operator. Whenever the 
Department shall have reason to believe that a mining operation has 
terminated, the Department shall give the operator written notice of 
its intention to declare the operation terminated, and the operator 
shall have an opportunity to appear within 30 days and present 
evidence that the operation is continuing; where the Department 
finds that the evidence is satisfactory, the Department shall not 
declare the mining operation terminated. (1971, c. 545, s. 4; 1973, c. 
1262: ss. 38, 86> 1OVTPC IT TMs! Aner e4ar se 1960 Kc. (27 Scr Zs 
1993 (Reg. Sess., 1994), c. 568, s. 1; 1997-443, s. 11A.119(a); 1999-82, 


sel 002-165) su A01s) 


CASE NOTES 


Removal from Sandpile as Mining. — 
Where stockpiles of sand as high as 25 feet tall 
were placed upon surface soil and 24 years later 
the sand was covered with new surface soil 
which grew vegetation, including pine trees, 
the Department of Environment and Natural 
Resources was not without substantial justifi- 
cation in its position that the landowner was 
engaged in mining by removing the sand. 


§ 74-50. Permits — General. 


Crowell Constructors, Inc. v. State, 342 N.C. 
838, 467 5.H.2d,.675 (1996). 

Cited in Builders Supplies Co. v. Gainey, 282 
N.C. 261, 192 S.E.2d 449 (1972); Sanders v. 
Wilkerson, 20 N.C. App. 331, 201 S.E.2d 571 
(1974); Crowell Constructors, Inc. v. North 
Carolina Dep’t of Env’t, Health & Natural Re- 
sources, 107 N.C. App. 716, 421 S.E.2d 612 
(1992). 


(a) No operator shall engage in mining without having first obtained from 
the Department an operating permit that covers the affected land and that has 
not been terminated, revoked, suspended for the period in question, or 
otherwise become invalid. An operating permit may be modified from time to 
time to include land neighboring the affected land, in accordance with 
procedures set forth in G.S. 74-52. A separate permit shall be required for each 
mining operation that is not on land neighboring a mining operation for which 


the operator has a valid permit. 


(b) As used in subsection (b1) of this section: 

(1) “Land adjoining” means any parcel or tract of land that is not owned 
in whole or in part by, or that is not under the control of, the applicant 
or operator or any lessor, affiliate, parent, or subsidiary of the 
applicant or operator and that is contiguous to either: (1) any parcel or 
tract that includes the permitted area or (ii) any parcels or tracts of 
land that are owned in whole or in part by or under the control of the 
applicant or operator or any lessor, affiliate, parent, or subsidiary of 
the applicant or operator and that, taken together, are contiguous to 


the permitted area. 


(2) “Permit boundaries” means the boundaries of a permitted area. 

(3) “Permitted area” means affected land and all other land used for or 
designated as buffers or reserves, or used for other purposes, as 
delineated in a mining permit or an application for a mining permit. 

(b1) At the time of an application for a new mining permit or for a 
modification of a mining permit to add land to the permitted area, the 
applicant or operator shall make a reasonable effort, satisfactory to the 


Department, to notify: 


(1) The chief administrative officer of each county and municipality in 
which any part of the permitted area is located. 
(2) The owners of record of land adjoining that les within 1,000 feet of the 


permit boundaries. 
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(3) The owners of record of land that lies directly across and is contiguous 
to any highway; creek, stream, river, or other watercourse; railroad 
track; or utility or other public right-of-way and that lies within 1,000 
feet of the permit boundaries. For purposes of this subdivision, 
“highway” means a highway, as defined in G.S. 20-4.01(13) that has 
four lanes of travel or less and that has not been designated a part of 
the Interstate Highway System. 

(b2) The notice shall inform the owners of record and chief administrative 
officers of the opportunity to submit written comments to the Department 
regarding the proposed mining operation and the opportunity to request a 
public hearing regarding the proposed mining operation. Requests for public 
hearing shall be made within 30 days of issuance of the notice. 

(b3) When the Department receives an application for a new mining permit 
or for a modification of a mining permit to add land to the permitted area, the 
Department shall send a notice of the application to each of the following 
agencies with a request that each agency review and provide written comment 
on the application within 30 days of the date on which the request is made: 

(1) Division of Air Quality, Department of Environment and Natural 
Resources. 

(2) Division of Parks and Recreation, Department of Environment and 
Natural Resources. 

(3) Division of Water Quality, Department of Environment and Natural 
Resources. 

(4) Division of Water Resources, Department of Environment and Natural 
Resources. 

(5) North Carolina Geological Survey, Division of Land Resources, De- 
partment of Environment and Natural Resources. 

(6) Wildlife Resources Commission, Department of Environment and 
Natural Resources. 

(7) Office of Archives and History, Department of Cultural Resources. 

(8) United States Fish and Wildlife Service, United States Department of 
the Interior. 

(9) Any other federal or State agency that the Department determines to 
be appropriate, including the Division of Coastal Management, De- 
partment of Environment and Natural Resources; the Division of 
Marine Fisheries, Department of Environment and Natural Re- 
sources; the Division of Waste Management, Department of Environ- 
ment and Natural Resources; and the Department of Transportation. 

(c) No permit shall become effective until the operator has deposited with 
the Department an acceptable performance bond or other security pursuant to 
G.S. 74-54. If at any time the bond or other security, or any part thereof, shall 
lapse for any reason other than a release by the Department, and the lapsed 
bond or security is not replaced by the operator within 30 days after notice of 
the lapse, the permit to which the lapsed bond or security pertains shall be 
automatically revoked. 

(d) An operating permit shall be granted for a period not exceeding 10 years. 
If the mining operation terminates and the reclamation required under the 
approved reclamation plan is completed prior to the end of the period, the 
permit shall terminate. Termination of a permit shall not have the effect of 
relieving the operator of any obligations that the operator has incurred under 
an approved reclamation plan or otherwise. Where the mining operation itself 
has terminated, no permit shall be required in order to carry out reclamation 
measures under the reclamation plan. (1971, c. 545, s. 5; 1973, c. 1262, s. 33; 
1981, c. 787, s. 1; 1993 (Reg. Sess., 1994), c. 568, s. 2; 2000-116, s. 1; 2002-159, 
s. 35(d).) 
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Editor’s Note. — The definitions in subsec- __ the Revisor of Statutes to preserve alphabetical 
tion (b) were redesignated at the direction of order. 


CASE NOTES 


Applied in Crowell Constructors, Inc. v. Envt & Natural Res., 164 N.C. App. 24, 594 
North Carolina Dep’t of Env’t, Health & Natu- §.E.2d 832, 2004 N.C. App. LEXIS 726 (2004), 
ral Resources, 107 N.C. App. 716, 421 S.E.2d appeal dismissed, 358 N.C. 731, 603 S.E.2d 878 
612) (1992): (2004). 

Cited in Clark Stone Co. v. N.C. Dep’t of 


§ 74-51. Permits — Application, granting, conditions. 


(a) Any operator desiring to engage in mining shall make written applica- 
tion to the Department for a permit. The application shall be upon a form 
furnished by the Department and shall fully state the information called for; in 
addition, the applicant may be required to furnish any other information as 
may be deemed necessary by the Department in order adequately to enforce 
this Article. The application shall be accompanied by a reclamation plan that 
meets the requirements of G.S. 74-53. No permit shall be issued until a 
reclamation plan has been approved by the Department. The application shall 
be accompanied by a signed agreement, in a form specified by the Department, 
that in the event a bond forfeiture is ordered pursuant to G.S. 74-59, the 
Department and its representatives and contractors shall have the right to 
make whatever entries on the land and to take whatever actions may be 
necessary in order to carry out reclamation that the operator has failed to 
complete. 

(b) Before deciding whether to grant a new permit, the Department shall 
circulate copies of a notice of application for review and comment as it deems 
advisable. The Department shall grant or deny the permit requested as 
expeditiously as possible, but in no event later than 60 days after the 
application form and any relevant and material supplemental information 
reasonably required shall have been filed with the Department, or if a public 
hearing is held, within 30 days following the hearing and the filing of any 
relevant and material supplemental information reasonably required by the 
Department. Priority consideration shall be given to applicants who submit 
evidence that the mining proposed will be for the purpose of supplying 
materials to the Board of Transportation. 

(c) If the Department determines, based on public comment relevant to the 
provisions of this Article, that significant public interest exists, the Depart- 
ment shall conduct a public hearing on any application for a new mining 
permit or for a modification of a mining permit to add land to the permitted 
area, as defined in G.S. 74-50(b). The hearing shall be held before the 
Department reaches a final decision on the application, and in making its 
determination, the Department shall give full consideration to all comments 
submitted at the public hearing. The public hearing shall be held within 60 
days of the end of the 30-day period within which any requests for the public 
hearing shall be made. 

(d) The Department may deny the permit upon finding: 

(1) That any requirement of this Article or any rule promulgated hereun- 
der will be violated by the proposed operation; 

(2) That the operation will have unduly adverse effects on potable 
groundwater supplies, wildlife, or fresh water, estuarine, or marine 
fisheries; 

(3) That the operation will violate standards of air quality, surface water 
quality, or groundwater quality that have been promulgated by the 
Department; 
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(4) That the operation will constitute a direct and substantial physical 
hazard to public health and safety or to a neighboring dwelling house, 
school, church, hospital, commercial or industrial building, public 
road or other public property, excluding matters relating to use of a 
public road; 

(5) That the operation will have a significantly adverse effect on the 
purposes of a publicly owned park, forest or recreation area; 

(6) That previous experience with similar operations indicates a substan- 
tial possibility that the operation will result in substantial deposits of 
sediment in stream beds or lakes, landslides, or acid water pollution; 


or 
(7) That the applicant or any parent, subsidiary, or other affiliate of the 

applicant or parent has not been in substantial compliance with this 

Article, rules adopted under this Article, or other laws or rules of this 

State for the protection of the environment or has not corrected all 

violations that the applicant or any parent, subsidiary, or other 

affiliate of the applicant or parent may have committed under this 

Article or rules adopted under this Article and that resulted in: 

a. Revocation of a permit, 

b. Forfeiture of part or all of a bond or other security, 

c. Conviction of a misdemeanor under G.S. 74-64, 

d. Any other court order issued under G.S. 74-64, or 

e. Final assessment of a civil penalty under G.S. 74-64. 

(e) In the absence of any finding set out in subsection (d) of this section, or 
if adverse effects are mitigated by the applicant as determined necessary by 
the Department, a permit shall be granted. 

(f) Any permit issued shall be expressly conditioned upon compliance with 
all requirements of the approved reclamation plan for the operation and with 
any other reasonable and appropriate requirements and safeguards that the 
Department determines are necessary to assure that the operation will comply 
fully with the requirements and objectives of this Article. These conditions 
may, among others, include a requirement of visual screening, vegetative or 
otherwise, so as to screen the view of the operation from public highways, 
public parks, or residential areas, where the Department finds screening to be 
feasible and desirable. Violation of any conditions of the permit shall be treated 
as a violation of this Article and shall constitute a basis for suspension or 
revocation of the permit. 

(g) If the Department denies an application for a permit, the Department 
shall notify the operator in writing, stating the reasons for the denial and any 
modifications in the application that would make the application acceptable. 
The operator may thereupon modify and resubmit the application, or file an 
appeal as provided in G.S. 74-61. 

(h) Upon approval of an application, the Department shall set the amount of 
the performance bond or other security that is to be required pursuant to G.S. 
74-54. The operator shall have 60 days after the Department mails a notice of 
the required bond to the operator in which to deposit the required bond or 
security with the Department. The operating permit shall not be issued until 
receipt of this deposit. 

(i) When one operator succeeds to the interest of another in any uncom- 
pleted mining operation by virtue of a sale, lease, assignment, or otherwise, the 
Department may release the first operator from the duties imposed upon the 
operator by this Article with reference to the mining operation and transfer the 
permit to the successor operator; provided, that both operators have complied 
with the requirements of this Article and that the successor operator assumes 
the duties of the first operator with reference to reclamation of the land and 
posts a suitable bond or other security. (1971, c. 545, s. 6; 1973, c. 507, s. 5; 
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727, s. 11; 1993 (Reg. Sess., 1994), c. 568, s. 3; 2000-116, s. 2.) 


CASE NOTES 


Cited in Clark Stone Co. v. N.C. Dep’t of appeal dismissed, 358 N.C. 731, 603 S.E.2d 878 
Envt & Natural Res., 164 N.C. App. 24, 594 (2004). 
S.E.2d 832, 2004 N.C. App. LEXIS 726 (2004), 


§ 74-52. Permits — Modification, renewal. 


(a) Any operator engaged in mining under an operating permit may apply at 
any time for modification of the permit. A permittee may apply for renewal of 
the permit at any time during the two years prior to the expiration of the 
permit. The application shall be in writing upon forms furnished by the 
Department and shall fully state the information called for. The applicant 
must provide the Department with any additional information necessary to 
satisfy application requirements. The applicant is not required to resubmit 
information that remains unchanged since the time of the prior application. In 
addition, the applicant may be required to furnish any other information as 
may be deemed necessary by the Department in order adequately to enforce 
the Article. 

(b) The procedure to be followed and standards to be applied in renewing a 
permit shall be the same as those for issuing a permit; provided, however, that 
in the absence of any changes in legal requirements for issuance of a permit 
since the date on which the prior permit was issued, the only basis for denying 
a renewal permit shall be an uncorrected violation of the type listed in G.S. 
74-51(7), or failure to submit an adequate reclamation plan in light of 
conditions then existing. 

(c) A modification under this section may affect the land area covered by the 
permit, the approved reclamation plan coupled with the permit, or other terms 
and conditions of the permit. A permit may be modified to include land 
neighboring the affected land, but not other lands. The reclamation plan may 
be modified in any manner, so long as the Department determines that the 
modified plan fully meets the standards set forth in G.S. 74-53 and that the 
modifications would be generally consistent with the bases for issuance of the 
original permit. Other terms and conditions may be modified only where the 
Department determines that the permit as modified would meet all require- 
ments of G.S. 74-50 and [G.S.] 74-51. No modification shall extend the 
expiration date of any permit issued under this Article. 

(d) No modification or renewal of a permit shall become effective until any 
required changes have been made in the performance bond or other security 
posted under the provisions of G.S. 74-54, so as to assure the performance of 
obligations assumed by the operator under the permit and reclamation plan. 
(1O7 ieewo4o, s. 7; 1993 (Ree. Sess, 1994) c. 568" 5.242) 


Editor’s Note. — In subsection (c) above, 
the bracketed “G.S.” was added by the pub- 
lisher in order to conform with stylistic rules. 


CASE NOTES 


Cited in Clark Stone Co. v. N.C. Dep’t of appeal dismissed, 358 N.C. 731, 603 S.E.2d 878 
Env’t & Natural Res., 164 N.C. App. 24, 594 (2004). 
S.E.2d 832, 2004 N.C. App. LEXIS 726 (2004), 
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§ 74-53. Reclamation plan. 


The operator shall submit with his application for an operating permit a 
proposed reclamation plan. Said plan shall include as a minimum, each of the 
elements specified in the definition of “reclamation plan” in G.S. 74-49, plus 
such other information as may be reasonably required by the Department. The 
reclamation plan shall provide that reclamation activities, particularly those 
relating to control of erosion, shall to the extent feasible be conducted 
simultaneously with mining operations and in any event be initiated at the 
earliest practicable time after completion or termination of mining on any 
segment of the permit area. The plan shall provide that reclamation activities 
shall be completed within two years after completion or termination of mining 
on each segment of the area for which a permit is requested unless a longer 
period is specifically permitted by the Department. 

The Department may approve, approve subject to stated modifications, or 
reject the plan which is proposed. The Department shall approve a reclamation 
plan (as submitted or as modified) only where it finds that it adequately 
provides for those actions necessary to achieve the purposes and requirements 
of this Article, and that in addition, the plan meets the following minimum 
standards: 

(1) The final slopes in all excavations in soil, sand, gravel, and other 
unconsolidated materials shall be at such an angle as to minimize the 
possibility of slides and be consistent with the future use of the land. 

(2) Provisions for safety to persons and to adjoining property must be 
provided in all excavations in rock. 

(3) At open pit mining operations, all overburden and spoil shall be left in 
a configuration which is in accordance with accepted conservation 
practices and which is suitable for the proposed subsequent use of the 
land. 

(4) In no event shall any provision of this section be construed to allow 
small pools of water that are, or are likely to become, noxious, odious, 
or foul to collect or remain on the mined area. Suitable drainage 
ditches or conduits shall be constructed or installed to avoid such 
conditions. Lakes, ponds, and marsh lands shall be considered ade- 
quately reclaimed lands when approved by the Department. 

(5) The type of vegetative cover and methods of its establishment shall be 
specified, and in every case shall conform to accepted and recom- 
mended agronomic and reforestation restoration practices as estab- 
lished by the North Carolina Agricultural Experiment Station and 
Department of Environment and Natural Resources. Advice and 
technical assistance may be obtained through the State soil and water 
conservation districts. 

The Department shall be authorized to approve a reclamation plan despite 
the fact that such plan does not provide for reclamation treatment of every 
portion of the affected land, where the Department finds that because of 
special conditions such treatment would not be feasible for particular areas 
and that the plan takes all practical steps to minimize the extent of such areas. 
Mom eee 4 5. 6.8; 1973, c.1262, 5. S62 LON tic ih T1464; 19895 727, sa2i1siia): 
PO ilgien3425s. 1; 1997-443, s, 11A.119(a).) 


§ 74-54. Bonds. 


(a) Each applicant for an operating permit, or for the renewal of a permit 
shall, following the approval of the application, file and maintain in force a 
bond in favor of the State of North Carolina, executed by a surety approved by 
the Commissioner of Insurance, in the amount set forth below. The bond herein 
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provided for must be continuous in nature and shall remain in force until 
cancelled by the surety. Cancellation by the surety shall be effectuated only 
upon 60 days written notice thereof to the Department and to the operator. 

(b) The applicant shall have the option of filing a separate bond for each 
operating permit or of filing a blanket bond covering all mining operations 
within the State for which the applicant holds a permit. The amount of each 
bond shall be based upon the area of affected land to be reclaimed under the 
approved reclamation plan or plans to which the bond pertains, less any area 
where reclamation has been completed and released from coverage by the 
Department, pursuant to G.S. 74-56, or based on any other criteria established 
by the Mining Commission. The Department shall set the amount of the 
required bond in all cases, based upon a schedule established by the Mining 
Commission. 

(c) The bond shall be conditioned upon the faithful performance of the 
requirements set forth in this Article and of the rules adopted under this 
Article. Upon filing the bond with the Department, the operator shall lose all 
right, title, and interest in the bond while the bond is held by the Department. 
Liability under the bond shall be maintained as long as reclamation is not 
completed in compliance with the approved reclamation plan unless released 
only upon written notification from the Department. Notification shall be given 
upon completion of compliance or acceptance by the Department of a substitute 
bond. In no event shall the lability of the surety exceed the amount of the 
surety bond required by this section. 

(d) In lieu of the surety bond required by this section, the operator may file 
with the Department a cash deposit, an irrevocable letter of credit, a guaranty 
of payment from an acceptable bank, an assignment of a savings account in an 
acceptable bank on an assignment form prescribed by the Department, or 
other security acceptable to the Department. Security shall be subject to the 
release provisions of G.S. 74-56. 

(e) If the license to do business in North Carolina of any surety upon a bond 
filed pursuant to this Article should be suspended or revoked, the operator 
shall, within 60 days after receiving notice thereof, substitute for the surety a 
good and sufficient corporate surety authorized to do business in this State. 
Upon failure of the operator to substitute sufficient surety within the time 
specified, the operator’s permit shall be automatically revoked. (1971, c. 545, s. 
9/1981. ¢) 787,s) 4) 1987, 'c¢. 827,/s, 85; 1993 (Res: Sessa 1994) ceo03 ten 


§ 74-54.1. Permit fees. 


(a) The Commission may establish a fee schedule for the processing of 
permit applications and permit renewals and modifications. The fees may vary 
on the basis of the acreage, size, and nature of the proposed or permitted 
operations or modifications. In establishing the fee schedule, the Commission 
shall consider the administrative and personnel costs incurred by the Depart- 
ment for processing applications for permits and permit renewals and modifi- 
cations and for related compliance activities and safeguards to prevent 
unusual fee assessments that would impose a serious economic burden on an 
individual applicant or a class of applicants. 

(b) The total amount of permit fees collected for any fiscal year may not 
exceed one-third of the total personnel and administrative costs incurred by 
the Department for processing applications for permits and permit renewals 
and modifications and for related compliance costs in the prior fiscal year. A fee 
for an application for a new permit may not exceed two thousand five hundred 
dollars ($2,500), and a fee for an application to renew or modify a permit may 
not exceed five hundred dollars ($500.00). The Mining Account is established 
as a nonreverting account within the Department. Fees collected under this 


758 


§74-55 ART. 7. THE MINING ACT OF 1971 §$74-56 


section shall be credited to the Mining Account and shall be applied to the costs 
of administering this Article. 

(c) The Department shall annually report on or before 1 September to the 
Environmental Review Commission on the cost of implementing this Article. 
The report shall include the fees established, collected, and disbursed under 
this section and any other information requested by the General Assembly or 
the Commission. (1989 (Reg. Sess., 1990), c. 944, s. 1; 1991 (Reg. Sess., 1992), 
ce. 1039, s. 16; 1993, c. 513, s. 3; 1993 (Reg. Sess., 1994), c. 568, s. 6.) 


Editor’s Note. — This section is former portion of the historical citation to former G.S. 
subdivision (4) of G.S. 143-290, as rewritten 143B-290 has been included in the historical 
and recodified by Session Laws 1991 (Reg. citation for this section. 

Sess., 1992), c. 1039, s. 16. The appropriate 


§ 74-55. Reclamation report. 


Within 30 days after completion or termination of mining on an area under 
permit or within 30 days after each anniversary of the issuance of the 
operating permit, whichever is earlier, or at such later date as may be provided 
by rules of the Department, and each year thereafter until reclamation is 
completed and approved, the operator shall file a report of activities completed 
during the preceding year on a form prescribed by the Department, which 
shall: 

(1) Identify the mine, the operator and the permit number; 

(2) State acreage disturbed by mining in the last 12-month period; 

(3) State and describe amount and type of reclamation carried out in the 
last 12-month period; 

(4) Estimate acreage to be newly disturbed by mining in the next 
12-month period; 

(5) Provide such maps as may be specifically requested by the Depart- 
Heel Gia Can40, 9. LO 19S7. 6.827,.S.. 80.) 


§ 74-56. Inspection and approval of reclamation; bond 
release or forfeiture. 


(a) The Department may direct investigations as it may reasonably deem 
necessary to carry out its duties as prescribed by this Article, and for this 
purpose may enter at reasonable times upon any mining operation for the 
purpose of determining compliance with this Article and any rules adopted 
under this Article and for determining compliance with the terms and 
conditions of a mining permit, but for no other purpose. No person shall refuse 
entry or access to any authorized representative of the Department who enters 
the mining operation for purposes of inspection or other official duties and who 
presents appropriate credentials; nor shall any person obstruct, hamper, or 
interfere with the representative while the representative is carrying out 
official duties. Upon arriving at the site, the representative of the Department 
shall make every reasonable effort to notify the operator or the operator’s 
agent that the representative of the Department intends to inspect the site. 
Upon receipt of the operator’s annual report or report of completion of 
reclamation and at any other reasonable time the Department may elect, the 
Department shall cause the permit area to be inspected to determine whether 
the operator has complied with the reclamation plan, the requirements of this 
Article, any rules adopted under this Article, and the terms and conditions of 
the permit. 

(b) The operator shall proceed with reclamation as scheduled in the ap- 
proved reclamation plan. The Department shall conduct an inspection and give 
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written notice to the operator of any deficiencies noted. The operator shall 
thereupon commence action within 30 days to rectify these deficiencies and 
shall diligently proceed until they have been corrected. The Department may 
extend performance periods referred to in this section and in G.S. 74-53 for 
delays clearly beyond the operator’s control, but only in cases where the 
Department finds that the operator is making every reasonable effort to 
comply. 

(c) Upon completion of reclamation of an area of affected land, the operator 
shall notify the Department. The Department shall make an inspection of the 
area, and if it finds that reclamation has been properly completed, it shall 
notify the operator in writing and release the operator from further obligations 
regarding the affected land. At the same time the Department shall release all 
or the appropriate portion of any performance bond or other security that the 
operator has posted under G.S. 74-54. 

(d) If at any time the Department finds that reclamation of the permit area 
is not proceeding in accordance with the reclamation plan and that the 
operator has failed within 30 days after notice to commence corrective action, 
or if the Department finds that reclamation has not been properly completed in 
conformance with the reclamation plan within two years, or longer if autho- 
rized by the Department, after termination of mining on any segment of the 
permit area, the Department shall initiate forfeiture proceedings against the 
bond or other security filed by the operator under G.S. 74-59. In addition, 
failure to implement the reclamation plan shall constitute grounds for suspen- 
sion or revocation of the operator’s permit, as provided in G.S. 74-58. (1971, c. 
545, s. 11; 1987, c: 827, s. 85; 1993 (Reg. Sess.; 1994), c. 568,82 7571995, 1c 504, 
s. 3.) 


§ 74-57. Departmental modification of permit or reclama- 
tion plan. 


If at any time it appears to the Department from its inspection of the affected 
land that the activities under the reclamation plan and other terms and 
conditions of the permit are failing to achieve the purposes and requirements 
of this Article, it shall give the operator written notice of that fact, of its 
intention to modify the reclamation plan and other terms and conditions of the 
permit in a stated manner, and of the operator’s right to a hearing on the 
proposed modification at a stated time and place. The date for such hearing 
shall be not less than 30 nor more than 60 days after the date of the notice 
unless the Department and the operator shall mutually agree on another date. 
Following the hearing the Department shall have the right to modify the 
reclamation plan and other terms and conditions of the permit in the manner 
stated in the notice or in such other manner as it deems appropriate in view of 
the evidence submitted at the hearing. (1971, c. 545, s. 12.) 


CASE NOTES 


No Obligation to Modify Prior to Revo- 
cation. — Trial court erred in concluding that 
revocation of petitioner’s mining permit by the 
North Carolina Department of Environment 
and Natural Resources (DENR) was made upon 
improper procedure where, the uncontroverted 
evidence showed that, once it determined that 
petitioner’s mining operation violated the Min- 
ing Act, DENR complied with the procedure set 
forth in G.S. 74-58(a) by: (1) serving petitioner 
with written notice of the violation; (2) inform- 


ing petitioner of its right to an informal confer- 
ence; (3) holding an informal conference with 
petitioner; (4) allowing petitioner the opportu- 
nity to correct the violation; and (5) revoking 
petitioner’s permit after petitioner failed to 
correct the violation. Moreover, although 
DENR could have modified petitioner’s permit 
pursuant to G.S. 74-57 had it so chosen, it was 
under no statutory obligation to do so. Clark 
Stone Co. v. N.C. Dep’t of Env’t & Natural Res., 
164 N.C. App. 24, 594 S.E.2d 832, 2004 N.C. 
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App. LEXIS 726 (2004), appeal dismissed, 358 
N.C. 731, 603 S.E.2d 878 (2004). 


§ 74-58. Suspension or revocation of permit. 


(a) Whenever the Department shall have reason to believe that a violation 
of (i) this Article, (11) any rules adopted under this Article, or (iii) the terms and 
conditions of a permit, including the approved reclamation plan, has taken 
place, it shall serve written notice of the apparent violation upon the operator, 
specifying the facts constituting the apparent violation and informing the 
operator of the operator’s right to an informal conference with the Department. 
The date for an informal conference shall be not less than 15 nor more than 30 
days after the date of the notice, unless the Department and the operator 
mutually agree on another date. If the operator or the operator’s representa- 
tive does not appear at the informal conference, or if the Department following 
the informal conference finds that there has been a violation, the Department 
may suspend the permit until the violation is corrected or may revoke the 
permit where the violation appears to be willful. 

(b) The effective date of any suspension or revocation shall be 30 days 
following the date of the decision. The filing of a petition for a contested case 
under G.S. 74-61 shall stay the effective date until the Commission makes a 
final decision. If the Department finds at the time of its initial decision that 
any delay in correcting a violation would result in imminent peril to life or 
danger to property or to the environment, it shall promptly initiate a 
proceeding for injunctive relief under G.S. 74-64 hereof and Rule 65 of the 
Rules of Civil Procedure. The pendency of any appeal from a suspension or 
revocation of a permit shall have no effect upon an action for injunctive relief. 

(c) Any operator whose permit has been suspended or revoked shall be 
denied a new permit or a renewal of an existing permit to engage in mining 
until the operator gives evidence satisfactory to the Department of the 
operator’s ability and intent to fully comply with the provisions of this Article 
and rules adopted under this Article, and the terms and conditions of the 
permit, including the approved reclamation plan, and that the operator has 
satisfactorily corrected all previous violations. (1971, c. 545, s. 138; 1973, c. 
W2026s oo, 1979. 252, Ss. 1: 1987, c. 827, s. 8ZA; 1993 (Reg. Sess., 1994)..c. 
568, s. 8.) 


Cross References. — For Rules of Civil 
Procedure, see G.S. 1A-1. 


CASE NOTES 


Steps for Compliance With Procedure. correct the violation. Moreover, although 


— Trial court erred in concluding that revoca- 
tion of petitioner’s mining permit by the North 
Carolina Department of Environment and Nat- 
ural Resources (DENR) was made upon im- 
proper procedure where, the uncontroverted 
evidence showed that, once it determined that 
petitioner’s mining operation violated the Min- 
ing Act, DENR complied with the procedure set 
forth in G.S. 74-58(a) by: (1) serving petitioner 
with written notice of the violation; (2) inform- 
ing petitioner of its right to an informal confer- 
ence; (3) holding an informal conference with 
petitioner; (4) allowing petitioner the opportu- 
nity to correct the violation; and (5) revoking 
petitioner’s permit after petitioner failed to 


DENR could have modified petitioner’s permit 
pursuant to G.S. 74-57 had it so chosen, it was 
under no statutory obligation to do so. Clark 
Stone Co. v. N.C. Dep’t of Env’t & Natural Res., 
164 N.C. App. 24, 594 S.E.2d 832, 2004 N.C. 
App. LEXIS 726 (2004), appeal dismissed, 358 
N.C. 731, 603 S.E.2d 878 (2004). 

Willful Failure to Act After Notice of 
Violation. — Trial court erred in concluding 
that petitioner’s violation of its mining permit 
was not willful under G.S. 74-58 because the 
North Carolina Department of Environment 
and Natural Resources put petitioner on notice 
of its violation and gave it the opportunity to 
correct the situation, but petitioner failed to 
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act. Clark Stone Co. v. N.C. Dep’t of Envt & 2004 N.C. App. LEXIS 726 (2004), appeal dis- 
Natural Res., 164 N.C. App. 24, 594 S.E.2d 832, missed, 358 N.C. 731, 603 S.E.2d 878 (2004). 


§ 74-59. Bond forfeiture proceedings. 


Whenever the Department determines the necessity of a bond forfeiture 
under the provisions of G.S. 74-56, or whenever it revokes an operating permit 
under the provisions of G.S. 74-58, it shall request the Attorney General to 
initiate forfeiture proceedings against the bond or other security filed by the 
operator under G.S. 74-54; provided, however, that no such request shall be 
made for forfeiture of a bond until the surety has been given written notice of 
the violation and a reasonable opportunity to take corrective action. Such 
proceedings shall be brought in the name of the State of North Carolina. In 
such proceedings, the face amount of the bond or other security, less any 
amount released by the Department pursuant to G.S. 74-56, shall be treated as 
liquidated damages and subject to forfeiture. All funds collected as a result of 
such proceedings shall be placed in a special fund and used by the Department 
to carry out, to the extent possible, the reclamation measures which the 
operator has failed to complete. If the amount of the bond or other security filed 
pursuant to this section proves to be insufficient to complete the required 
reclamation pursuant to the approved reclamation plan, the operator shall be 
liable to the Department for any excess above the amount of the bond or other 
security which may be required to defray the cost of completing the required 
reclameariony (lO7Vlie, o40nsa14) 


§ 74-60. Notice. 


Whenever in this Article written notice is required to be given by the 
Department, such notice shall be mailed by registered or certified mail to the 
permanent address of the operator set forth in his most recent application for 
an operating permit or for a modification or renewal of such permit. No other 
notice shall be required. (1971, c. 545, s. 15.) 


§ 74-61. Administrative and judicial review of decisions. 


An applicant, permittee, or affected person may contest a decision of the 
Department to deny, suspend, modify, or revoke a permit or a reclamation plan, 
to refuse to release part or all of a bond or other security, or to assess a civil 
penalty by filing a petition for a contested case under G.S. 150B-23 within 30 
days after the Department makes the decision. The Commission shall make 
the final decision in a contested case under this section. Article 4 of Chapter 
150B of the General Statutes governs judicial review of a decision of the 
Commiussion:.(1971.c.545, s,,1651973" Cc) 1262.3 355107 de Cleo el 
202, 8.3; 1987, ¢. 827, s. 86; 1993 (Res. Sess,, 1994).1c.568,,s).9,) 


CASE NOTES 


Cited in North Buncombe Ass’n of Con- 394 S.E.2d 462 (1990), appeal dismissed, 327 
cerned Citizens v. Rhodes, 100 N.C. App. 24, N.C. 484, 397 S.E.2d 215 (1990). 


§ 74-62: Repealed by Session Laws 1987, c. 827, s. 83. 


§ 74-63. Rules. 


The Commission may adopt rules necessary to administer this Article. (1971, 
6). D45 js 81975; icel262.05233 sends 3 lershiel 987) CaS? Mie RSA) 
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CASE NOTES 


Regulations Empower Director to Issue, 
Deny, Modify, etc., Permits. — Regulations 
promulgated under the authority of this section 
empower the Director of the Division of Land 
Resources, Department of Environment, 
Health, and Natural Resources (now the De- 


partment of Environment and Natural Re- 
sources) to issue, deny, modify, renew, suspend, 
and revoke permits. North Buncombe Ass’n of 
Concerned Citizens v. Rhodes, 100 N.C. App. 
24, 394 S.E.2d 462 (1990), appeal dismissed, 
327 N.C. 484, 397 S.E.2d 215 (1990). 


§ 74-64. Penalties for violations. 


(a), Civil Penalties. 


(1)a. Acivil penalty of not more than five thousand dollars ($5,000) may 


be assessed by the Department against any person who fails to 
secure a valid operating permit prior to engaging in mining, as 
required by G.S. 74-50. No civil penalty shall be assessed until 
the operator has been given notice of the violation pursuant to 
G.S. 74-60. Each day of a continuing violation shall constitute a 
separate violation and a civil penalty of not more than five 
thousand dollars ($5,000) per day may be assessed for each day 
the violation continues. 

b. Any permitted operator who violates any of the provisions of this 
Article, any rules adopted under this Article, or any of the terms 
and conditions of the mining permit shall be subject to a civil 
penalty of not more than five hundred dollars ($500.00). Each day 
of a continuing violation shall constitute a separate violation. 
Prior to the assessment of any civil penalty, written notice of the 
violation shall be given. The notice shall describe the violation 
with reasonable particularity, shall specify a time period reason- 
ably calculated to permit the violator to complete actions to 
correct the violation, and shall state that failure to correct the 
violation within that period may result in the assessment of a 
civil penalty. 

c. In determining the amount of the penalty, the Department shall 
consider the degree and extent of harm caused by the violation, 
the cost of rectifying the damage, the amount of money the 
violator saved by the noncompliance, whether the violation was 
committed willfully, and the prior record of the violator in 
complying or failing to comply with this Article. 


(2) The Department shall determine the amount of the civil penalty to be 


assessed pursuant to G.S. 74-64(a)(1) and shall give notice to the 
operator of the assessment of the civil penalty pursuant to G.S. 74-60, 
or by any means authorized by G.S. 1A-1, Rule 4. The notice shall set 
forth in detail the violation or violations for which the civil penalty 
has been assessed. The operator may appeal the assessment of any 
civil penalty assessed pursuant to this section in accordance with the 
procedures set forth in G.S. 74-61. 


(3) The notice of assessment shall direct the violator to pay the assess- 


ment or contest the assessment as provided in G.S. 74-61. If the 
violator does not pay the assessment within 30 days after receipt of 
the notice of assessment or within 30 days after receipt of the final 
agency decision, where the assessment has been contested, the 
Department shall request the Attorney General to institute a civil 
action in superior court to recover the amount of the penalty. A civil 
action under this section shall be filed within three years of the date 
the final agency decision was served on the violator. 


763 


§74-65 CH. 74. MINES AND QUARRIES §74-67 


(4) The clear proceeds of civil penalties collected pursuant to this section 
shall be remitted to the Civil Penalty and Forfeiture Fund in accor- 
dance with G.S. 115C-457.2. 

(5) In addition to other remedies, the Department may request the 
Attorney General to institute any appropriate action or proceedings to 
prevent, restrain, correct or abate any violation of this Article or any 
rules adopted under this Article, or the obstruction, hampering, or 
interference with an authorized representative of the Department 
while the representative is carrying out official duties pursuant to this 
Article. 

(b) Criminal Penalties. — In addition to other penalties provided by this 
Article, any operator who engages in mining in willful violation of the 
provisions of this Article or of any rules promulgated hereunder or who 
willfully misrepresents any fact in any action taken pursuant to this Article or 
willfully gives false information in any application or report required by this 
Article shall be guilty of a Class 3 misdemeanor and, upon conviction thereof, 
shall only be fined not less than one hundred dollars ($100.00) nor more than 
one thousand dollars ($1,000) for each offense. Each day of continued violation 
after written notification shall be considered a separate offense. (1971, c. 545, 
S. 19ON 1979, c.252, 5: 27 198i. 167, Sse 7, 5: 19387 e- 2460 sul Cno2 shoe eee 
(Reg. Sess., 1990), c, 1024,'s. 16; 1993, 'c. 539) 51555) 19949 Ex? Sess: Benz 4e. 
14(c); 1993 (Reg. Sess., 1994), c. 568, s. 10; 1998-215, s. 42.) 


CASE NOTES 


Timeliness of Notice. — The statute allows 
the department to assess civil penalties against 


violations, then treated the mine operator’s 
current permit application as one for a new 


petitioner for violations of the Mining Act 
which occurred prior to petitioner’s receipt of 
the notice of violation as long as the notice is 
received by the operator before the civil penalty 
is assessed. Crowell Constructors, Inc. v. North 
Carolina Dep’t of Env’t, Health & Natural Re- 
sources, 107 N.C. App. 716, 421 S.E.2d 612 
(1992), cert. denied, 333 N.C. 343, 426 S.E.2d 
704 (1993). 

County zoning board exceeded its au- 
thority when it voided a mine operator’s 
special use exception permit after finding 


permit and applied the standard under a new 
ordinance; the board did not have the power to 
void the original permit, but only to impose civil 
or criminal penalties for the violations. Hewett 
v. County of Brunswick, 155 N.C. App. 138, 573 
S.E.2d 688, 2002 N.C. App. LEXIS 1592 (2002). 

Cited in Clark Stone Co. v. N.C. Dep’t of 
Env’t & Natural Res., 164 N.C. App. 24, 594 
S.E.2d 832, 2004 N.C. App. LEXIS 726 (2004), 
appeal dismissed, 358 N.C. 731, 603 S.E.2d 878 
(2004). 


§ 74-65. Effect on local zoning regulations. 


No provision of this Article shall be construed to supersede or otherwise 
affect or prevent the enforcement of any zoning regulation or ordinance duly 
adopted by an incorporated city or county or by any agency or department of 
the State of North Carolina, except insofar as a provision of said regulation or 
ordinance is in direct conflict with this Article. (1971, c. 545, s. 20.) 


§ 74-66. Private relief against nuisance or hazard. 


No provision of this Article shall be construed to restrict or impair the right 
of any private or public person, association, corporation, partnership, officer, or 
agency to bring any legal or equitable action for redress against nuisances or 
hazards, (1971, ¢. 545. 5. 21.) 


§ 74-67. Exemptions. 


The provisions of this Article shall not apply to those activities of the 
Department of Transportation, nor of any person, firm, or corporation acting 
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under contract with said Department of Transportation, on highway rights-of- 
way or borrow pits maintained solely in connection with the construction, 
repair, and maintenance of the public road systems of North Carolina; 
provided, that this exemption shall not become effective until the Department 
of Transportation shall have adopted reclamation standards applying to such 
activities and such standards have been approved by the Mining Commission. 
The provisions of this Article shall not apply to mining on federal lands under 
a valid permit from the U.S. Forest Service or the U.S. Bureau of Land 
cay eR CLOMMeCtO4 oss 22:97 50150 1s. pi Cl lL 262%6, 3a8 1907, c.. 464. 
s. 34. 


§ 74-68. Cooperation with other agencies; contracts and 
grants. 


The Department, with the approval of the Governor, and in order to 
accomplish any of the purposes of the Department, may apply for, accept, and 
expend grants from the federal government and its agencies and from any 
foundation, corporation, association, or individual; may enter into contracts 
relating to such grants; and may comply with the terms, conditions, and 
limitations of any such grant or contract. The Department may engage in such 
research as may be appropriate to further its ability to accomplish its purposes 
under this Article, and may contract for such research to be done by others. The 
Department may cooperate with any federal, state, or local government or 
agency, of this or any other state, in mutual programs to improve the 
enforcement of this Article or to accomplish its purposes more successfully. 
COG. 540, Ss. 20.) 


CASE NOTES 


Cited in Crowell Constructors, Inc. v. State, 
342 N.C. 838, 467 S.E.2d 675 (1996). 


§§ 74-69 through 74-74: Reserved for future codification purposes. 


ARTICLE 8. 


Control of Exploration for Uranium in North Carolina. 


§ 74-75. Legislative findings; declaration of policy. 


The General Assembly finds that exploration for uranium within the State 
has the potential to lead to employment opportunities and other economic 
benefits for the citizens of North Carolina. 

However, improper and unregulated exploration for uranium could ad- 
versely affect the health, safety and general welfare of the citizens of this State 
and could cause environmental harm. 

The purpose of this Article is to assure that such exploration will be 
accomplished in a manner that protects the environment and the health, 
safety and welfare of the public. (1983, c. 279, s. 1.) 


§ 74-76. Definitions. 


Wherever used or referred to in this Article, unless a different meaning 


clearly appears from the context: Bt) 
(1) “Commission” means the Mining Commission created by G.S. 143B- 


290. 
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(2) “Department” means the Department of Environment and Natural 
Resources. 

(3) “Exploration activity” means (i) the breaking of the surface soil in 
order to locate a natural deposit of uranium and to determine its 
quality and quantity or (11) any activity that is directly connected with 
the breaking of the surface soil and that is undertaken to facilitate or 
accomplish the location and analysis of a uranium deposit. Explora- 
tion activity does not include an insignificant breaking of the surface 
soil and extraction of samples by hand tools for exploration purposes. 
This Article shall in no way limit or restrict to applicability of the 
Mining Act of 1971 to any activity that satisfies the definition of 
mining in that act. 

(4) “Land” includes submerged, tidal and estuarine lands. (1983, c. 279, s. 
1519397 Ce 12 PS BCLS) 3199 7-443 So aL LA aoc) 


§ 74-77. Permit requirement. 


No person shall engage in exploration activity for the discovery of uranium 
without having first obtained from the Department an exploration permit 
which covers the affected land and which has not terminated, been revoked, or 
otherwise become invalid. (1983, c. 279, s. 1.) 


§ 74-78. Permits; application; granting; terms; duration; 
renewal. 


(a) A person desiring to engage in exploration activities for discovery of 
uranium shall make written application to the Department for an exploration 
permit. An application shall be upon a form furnished by the Department and 
shall fully state the information called for. In addition, the applicant may be 
required to furnish any other information the Department deems necessary in 
order to enforce this Article. 

The application shall be accompanied by a signed agreement, in form 
specified by the Department, that in the event a bond or other security 
forfeiture is ordered pursuant to G.S. 74-81, the Department and its represen- 
tatives and contractors may make any necessary entries on the land and take 
any necessary action to carry out abandonment procedures not completed by 
the permit holder. 

The Department shall also notify the Radiation Protection Commission of 
the application and request its views and comments on the application. 

The applicant shall make a reasonable effort, satisfactory to the Depart- 
ment, to notify all owners of record of land adjoining the proposed site and the 
chief administrative officer of the county or municipality in which the proposed 
site is located that he intends to explore for uranium on the site. 

(b) The Department shall deny an application upon finding: 

(1) That the proposed exploration activity will or is likely to violate any 
requirement of this Article or any rule promulgated under it; or 

(2) That the person seeking to conduct the exploration activity has not 
corrected all violations which he committed under a prior uranium 
exploration permit. In the absence of any such findings, a permit shall 
be granted. 

The Department shall grant or deny the permit as expeditiously as possible, 
but in no event later than 60 days after the filing of the application and of any 
reasonably required supplementary information. 

(c) A permit may be conditioned upon any reasonable requirements and 
safeguards the Department deems necessary to assure that exploration 
activity will comply fully with the requirements and objectives of this Article 
and of other applicable State environmental and public health laws. 
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The Department shall set the amount of the performance bond or other 
security required pursuant to G.S. 74-79. The applicant shall have 30 days 
following the mailing of notification of the bond or security requirement in 
which to deposit the required bond or security with the Department. The 
exploration permit shall be issued upon timely receipt of this deposit. 

(d) Exploration permits shall be valid for a period of one year. Permits may 
be renewed annually upon a showing that the person conducting exploration 
activity has complied with this Article, the rules promulgated under it, and the 
terms of his permit. Renewal applications shall be upon a form furnished by 
the Department and shall state the information called for, as well as other 
aE Oh cikoh the Department deems necessary. (1983, c. 279, s. 1; 1989, c. 727, 
cd a At 


§ 74-79. Bonds. 


Each applicant for an exploration permit shall file with the Department 
following approval of his application and shall thereafter maintain in force a 
bond or other security in favor of the State of North Carolina. The bond or 
other security shall be acceptable to the Department and shall be in an amount 
determined by the Department based upon a schedule established by the 
Commission. That schedule shall provide for bond or other security at a level 
that will allow the Department, through whatever reasonable means it 
chooses, to perform the abandonment and other work required by this Article. 
The bond or other security shall be continuous in nature and shall remain in 
force until cancelled by the guarantor. Cancellation shall be effectuated upon 
written notice thereof by certified mail, return receipt requested, to the 
Department and to the permit holder, and shall be effective no sooner than 60 
days following receipt by the Department and the operator. 

The bond or other security shall be conditioned upon the faithful perfor- 
mance of the requirements set forth in this Article and of the rules adopted 
pursuant to it. Liability under the bond or other security shall remain in effect 
until completion of abandonment or until substitution of a good and sufficient 
bond or other security acceptable to the Department. In no event shall the 
liability of the surety exceed the amount of the bond or other security required 
by this section. 

If notice of impending cancellation is issued by the surety, or if for any 
reason, the bond or other security provided is suspended or revoked or ceases 
to be effective, the permit holder shall, within 30 days of receipt of notice 
thereof, substitute a good and sufficient bond or other security acceptable to 
the Department. Upon failure of the permit holder to make the required 
substitution, his permit shall automatically become void and of no effect. Any 
continuation of exploration after the permit becomes void and ineffective shall 
make him subject to all sanctions and remedies afforded by this Article. (1983, 
Che 1 O02sSe4 ls) 


§ 74-80. Abandonment. 


All exploration holes shall be abandoned by adequately plugging them with 
cement from the bottom of the hole upward to a point three feet below ground 
surface. The remainder of the hole between the top of the plug and the surface 
shall be filled with cuttings or nontoxic material. 

If multiple aquifers are encountered that have alternating usable quality 
water and salt water zones, or if other conditions determined by the Depart- 
ment to be potentially deleterious to surface or ground water are encountered, 
the conditions must be isolated immediately by cement plugs. Each such hole 
shall be plugged with cement to prevent water from flowing into or out of the 
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hole or mixing within the hole. Usable quality water is ground water that is 
used or can be used for a beneficial purpose, including, domestic, livestock, 
irrigation or industrial uses. 

Alternative plugging procedures and materials may be utilized when the 
applicant has demonstrated to the Department’s satisfaction that the alterna- 
tives will protect ground waters and comply with the provisions of this Article. 
In the event that a hole is more suitably plugged with a nonporous material 
other than cement, the material shall have sealing and lasting characteristics 
at least equal to cement. 

All other excavations or disturbances made in connection with exploration 
activities shall be adequately reclaimed so as to protect the natural resources 
of the surrounding area and to prevent the release of toxic substances. 

Abandonment shall be undertaken as soon as practicable after exploration, 
except if multiple aquifers or other conditions potentially deleterious to surface 
or ground water are encountered. In any event, all abandonment shall be 
accomplished no later than 30 days following completion of exploration activity 
in an area of affected land. (1983, c. 279, s. 1.) 


§ 74-81. Inspection and approval of abandonment; bond 
release; forfeiture. 


Upon completion of abandonment of an area of affected land, the permit 
holder shall notify the Department on a form and in a manner it shall require. 
Upon receipt of the report, and at any other time it deems reasonable, the 
Department shall make an inspection of the area to determine whether the 
permit holder has complied with the requirements of this Article, any rules 
promulgated under it and the terms and conditions of his permit. Following its 
inspection, the Department shall give written notice to the permit holder of 
any deficiencies noted. The permit holder shall commence action within 10 
days of receipt of notice to rectify these deficiencies and shall diligently proceed 
to correct them. The Department may extend the 10-day performance period if 
it finds that the permit holder is making every reasonable effort to comply. 

Whenever the Department finds that the person conducting exploration 
activity has failed to properly abandon an area of affected land within the time 
allowed by G.S. 74-80 and has failed to undertake timely corrective actions 
following notice, it shall initiate forfeiture proceedings against the bond or 
other security filed pursuant to G.S. 74-79. 

If the Department finds that abandonment has been properly completed, it 
shall so notify the person conducting the exploration activity in writing within 
10 days after that finding and release him from further obligations under this 
Article. At the same time it shall release all or the appropriate portion of the 
bond or other security that has been provided. (1988, c. 279, s. 1.) 


§ 74-82. Suspension, revocation or modification of permit. 


The Department may revoke, suspend or modify a permit for violations of 
this Article, any rules promulgated under it, or other terms or conditions of the 
permit. This authority is subject to the “Special Provisions on Licensing” of 
G.S. 150B-3. (1983, c. 279, s. 1; 1989 (Reg. Sess., 1990), c. 1004, s. 54.) 


§ 74-83. Forfeiture proceedings. 


Whenever the Department determines the necessity of a bond or other 
security forfeiture under the provisions of G.S. 74-81, or whenever it revokes, 
suspends or modifies a permit under the provisions of G.S. 74-82, it shall 
request the Attorney General to initiate forfeiture proceedings against the 
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bond or other security filed by the permit holder: Provided, however, that no 
such request shall be made for forfeiture of a bond or other security until the 
guarantor has been given written notice of the violation and a reasonable 
opportunity to take corrective action. These proceedings shall be brought in the 
name of the State of North Carolina. In these proceedings, the face amount of 
the bond or other security, less any amount previously released by the 
Department, shall be treated as liquidated damages and subject to forfeiture. 
All funds collected as a result of these proceedings shall be placed in a special 
fund and used by the Department to carry out, to the extent possible, the 
abandonment measures which the permit holder has failed to complete. If the 
amount of the bond or other security filed pursuant to this section proves to be 
insufficient to complete the required abandonment, the permit holder shall be 
liable to the Department for any excess above the amount of the bond or other 
security which may be required to defray the cost of completing the required 
reclamation. (1983, c. 279, s. 1.) 


§ 74-84. Notice. 


Whenever in this Article written notice is required to be given by the 
Department, such notice, unless otherwise provided, shall be mailed by 
registered or certified mail to the permanent address of the person set forth in 
his most recent application for an exploration permit. No other notice shall be 
required. (1988, c. 279, s. 1.) 


§ 74-85. Administrative and judicial review of decisions. 


Any affected person may contest a decision of the Department to approve, 
deny, suspend, or revoke a permit, to require additional abandonment work, to 
refuse to release part or all of a bond or other security, or to assess a civil 
penalty by filing a petition for a contested case under G.S. 150B-23 within 30 
days after the Department makes the decision. The Commission shall make 
the final decision in a contested case under this section. Article 4 of Chapter 
150B of the General Statutes governs judicial review of a decision of the 
Commnussion: (1983, c. 279, .s..1; 1987, .c. 827, s. 87.) 


§ 74-86. Rules. 


The Mining Commission may promulgate any rules necessary to administer 
and carry out the purposes of this Article. (1983, c. 279, s. 1; 1987, c. 827, s. 88.) 


§ 74-87. Penalty for violations. 


(a) Civil Penalties. — 

(1)a. A civil penalty of not more than five thousand dollars ($5,000) may 
be assessed by the Department against any person who fails to 
secure a valid exploration permit prior to engaging in the explo- 
ration for uranium, as required by G.S. 74-48. Each day of 
continuing violation shall constitute a separate violation and a 
civil penalty of not more than five thousand dollars ($5,000) per 
day may be assessed for each day the violation continues. 

b. Any person with an exploration permit who violates any of the 
provisions of this Article, any rules promulgated under it, or any 
of the terms and conditions of his exploration permit shall be 
subject to a civil penalty of not more than two hundred fifty 
dollars ($250.00). Each day of a continuing violation shall consti- 
tute a separate violation. Prior to the assessment of any civil 
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penalty, written notice of the violation shall be given pursuant to 
G.S. 74-84. The notice shall describe the violation with reasonable 
particularity, shall specify a time period reasonably calculated to 
permit the violator to complete actions to correct the violations, 
and shall state that failure to correct the violations within that 
period will be considered an aggravating factor in the determina- 
tion of the amount of the civil penalty, if any, to be assessed. 

(2) The Department shall determine the amount of the civil penalty to be 
assessed. In determining the amount of the penalty, the Department 
shall consider the degree and extent of harm caused by the violation, 
the cost of rectifying the damage, the amount of money the violator 
saved by his noncompliance, the violator’s state of mind in committing 
the violation, the prior record of the violator in complying or failing to 
comply with this Article, and any corrective action taken by the 
violator. The Department shall notify the person conducting explora- 
tion activity of the assessment of the civil penalty by certified mail, 
return receipt requested or by other reasonable means calculated to 
provide actual notice. This notice shall describe the violations for 
which the civil penalty has been assessed. The person conducting 
exploration activity may appeal the assessment of any civil penalty 
assessed pursuant to this section in accordance with the procedures 
set forth in G.S. 74-85. 

(3) If payment of any civil penalty assessed pursuant to this section is not 
received by the Department or if no administrative hearing is re- 
quested within 30 days following notice to the person of the assess- 
ment of the civil penalty, or within 30 days following denial of appeal 
pursuant to G.S. 74-85, the Department shall refer the matter to the 
Attorney General for the institution of a civil action in the name of the 
State in the superior court of the county in which the violation is 
alleged to have occurred to recover the amount of the penalty. 

(4) The clear proceeds of civil penalties collected pursuant to this subsec- 
tion shall be remitted to the Civil Penalty and Forfeiture Fund in 
accordance with G.S. 115C-457.2. 

(b) Injunctive Relief. — In addition to other remedies, the Department may 
request the Attorney General to institute any appropriate action or proceed- 
ings to prevent, restrain, correct or abate any violation of this Article or any 
rules promulgated under it. 

(c) Criminal Penalties. — In addition to other penalties provided by this 
Article, any person who engaged in exploration activity in willful violation of 
the provisions of this Article or of any rules promulgated under it or who 
willfully misrepresented any material fact in any action taken pursuant to this 
Article shall be guilty of a Class 3 misdemeanor and, upon conviction thereof, 
shall only be fined not less than one hundred dollars ($100.00) nor more than 
one thousand dollars ($1,000) for each offense. Each day of continued violation 
after written notification shall be considered a separate offense. (1983, c. 279, 
S21g4199S, ch b39Ns7556> 1994) Hixsbessu cet 4esce 14(c)3 1998-9 ijesise 


§ 74-88. Confidentiality of logs, surveys, and reports. 


If a person engaged in uranium exploration shows to the satisfaction of the 
Department that logs, surveys plats, and reports filed under this Article are of 
a proprietary nature relating to his competitive rights, that information shall 
be confidential and not subject to inspection and examination (as authorized by 
G.S. 132-6) for four years after receipt of the information by the Department. 
Further, upon written request of any such person, and a showing of a continued 
proprietary interest affecting competitive rights, the Department shall hold 
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the material confidential for additional two-year periods. Nothing in this 
section shall be construed to deny the North Carolina Geological Survey access 
to all logs, plats, and reports filed under this Chapter. The North Carolina 
Geological Survey shall be bound to hold this information confidential to the 
same extent that the Department is bound. (1983, c. 279, s. 1.) 


§ 74-89. Delay before mining permits issued. 


No permit for the mining of uranium shall be issued to an applicant for 
either three years, beginning with the date of issuance of his first permit to 
explore for uranium, or for two years, beginning with the date of the filing of 
his first application for a permit to mine uranium, whichever comes first. 
(19830-2179, Ss. -L:) 
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Chapter 74A. 


Company Police. 


$§ 74A-1 through 74A-6: Repealed by Session Laws 1991 (Regular 
Session, 1992), c. 1043, s. 8. 


Cross References. — For present provi- _ ter, in s. 9 provides: “A certification or commis- 
sions pertaining to the subject matter of this sion issued under former Chapter 74A is con- 
repealed chapter, see Chapter 74E. sidered to have been issued under Chapter 74E, 


Editor’s Note. — Session Laws 1991 (Reg. as enacted by this act, and expires in accor- 
Sess., 1992), c. 1043, which repealed this chap- dance with Chapter T4E.” 
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Chapter 74B. 


Private Protective Services Act. 


§§ 74B-1 through 74B-16: Repealed by Session Laws 1979, c. 818, s. 1. 


Cross References. — For present provi- 
sions as to the Private Protective Services Act, 
see G.S. 74C-1 et seq. 
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Chapter 74C. 


Private Protective Services. 


Article 1. 


Private Protective Services Board. 


Sec. 

7T4C-1. 
74C-2. 
=o. 


Title. 
Licenses required. 
Private protective services profession 
defined. 
Private Protective Services Board es- 
tablished; members; terms; vacan- 
cies; compensation; meetings. 
Powers of the Board. 
Position of Director created. 
Investigative powers of the Attorney 
General. 
Applications for an issuance of license. 
Form of license; term; renewal; posting; 
branch offices; not assignable; late 
renewal fee. 
74C-10. Certificate of liability insurance re- 
quired; form and approval; sus- 
pension for noncompliance. 

74C-11. Probationary employees and registra- 
tion of regular employees; un- 
armed security guard required to 
have registration card. 

74C-12. Denial, suspension, or revocation of 

license, registration, or permit. 


7T4C-4. 


74C-5. 
74C-6. 
74C-7. 


74C-8. 
74C-9. 


Sec. 

74C-13. Armed security guard required to 
have firearm registration permit; 
security guard training. 

Mace. 

Pocket identification cards issued to 
licensees and trainees. 

Prohibited acts. 

Enforcement. 

Reciprocity; temporary permit. 

Severability. 

74C-20. [Repealed.| 

74C-21. Law enforcement officer provisions. 

74C-22 through 74C-29. [Reserved.] 


74C-14. 
74C-15. 


74C-16. 
74C-17. 
74C-18. 
TAC-19. 


Article 2. 


Private Protective Services Recovery 
Fund. 


74C-30. Private Protective Services Recovery 
Fund created; payments to Fund; 
management; use of funds. 

74C-31. Application for payment out of Fund; 
hearing grounds. 

74C-32. Order directing payment out of Fund. 

74C-33. Maximum liability; pro rata distribu- 
tion. 


ARTICLE 1. 


Private Protective Services Board. 


§ 74C-1. Title. 


This Chapter may be cited as the Private Protective Services Act. The 
purpose of this act is to increase the level of integrity, competency, and 
performance of Private Protective Service Professions in order to safeguard the 
public health, safety, and welfare. (1979, c. 818, s. 2; 1989, c. 759, s. 1.) 


Editor’s Note. — Session Laws 1983, c. 673, 
s. 1, designated G.S. 74C-1 through 74C-19 as 
Article 1 of Chapter 74C and enacted Article 2 
thereof. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 

Session Laws 2001-424, s. 23.2, provides: 
“The Private Protective Services and Alarm 
Systems Licensing Boards shall pay the appro- 
priate State agency for the use of physical 
facilities and services provided to those boards 
by the State.” 

Session Laws 2001-424, s. 36.3, provides: 


“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 15.2, provides: 
“The Private Protective Services and Alarm 
Systems Licensing Boards shall pay the appro- 
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priate State agency for the use of physical 
facilities and services provided to those Boards 
by the State.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
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effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


CASE NOTES 


Constitutionality. — Regulating an occupa- 
tion which engages in many of the same activ- 
ities as public police officers is clearly a legiti- 
mate purpose of state government. Shipman v. 
North Carolina Private Protective Servs. Bd., 
82 N.C. App. 441, 346 S.E.2d 295, cert. denied 
and appeal dismissed, 318 N.C. 509, 349 S.E.2d 
866 (1986). 

The classification in G.S. 74C-3(b), which 
exempts from regulation under the Private 
Protective Services Act insurance adjusters, 
credit rating services, attorneys, company or 
railroad police, and holders of liens on personal 
property when engaging in repossession of that 
property, is reasonably related to the purposes 
of the Act, in that it requires the Private Pro- 


§ 74C-2. Licenses required. 


tective Services Board to license only those 
individuals engaged in a covered occupation not 
regulated elsewhere. Shipman v. North Caro- 
lina Private Protective Servs. Bd., 82 N.C. App. 
441, 346 S.E.2d 295, cert. denied and appeal 
dismissed, 318 N.C. 509, 349 S.E.2d 866 (1986). 

The purpose of the Private Protective 
Services Act is to regulate those professions 
which charge members of the public a fee for 
engaging in many activities which overlap the 
functions of the public police. Shipman v. North 
Carolina Private Protective Servs. Bd., 82 N.C. 
App. 441, 346 S.E.2d 295, cert. denied and 
appeal dismissed, 318 N.C. 509, 349 S.E.2d 866 
(1986). 


(a) No private person, firm, association, or corporation shall engage in, 
perform any services as, or in any way represent or hold itself out as engaging 
in a private protective services profession or activity in this State without 
having first complied with the provisions of this Chapter. Compliance with the 
licensing requirements of this Chapter shall not relieve any person, firm, 
association or corporation from compliance with any other licensing law. 

(b) An individual in possession of a valid private protective services license 
or private detective trainee permit issued prior to October 1, 1989, shall not be 
subject to forfeiture of such license by virtue of this Chapter. Such license shall, 
however, remain subject to suspension, denial, or revocation in the same 
manner in which all other licenses issued pursuant to this Chapter are subject 
to suspension, denial, or revocation. 

(c) In its discretion, the Private Protective Services Board may issue a 
trainee permit in lieu of a private investigator license provided that the 
applicant works under the direct supervision of a licensee. (1973, c. D2ZopSiale 
LOT OMCeSI Sess 14 198OL Ck 7 59ece 25) 


CASE NOTES 


Cited in Cowan v. North Carolina Private 
Protective Servs. Bd., 98 N.C. App. 498, 391 
S.E.2d 217 (1990). 


OPINIONS OF ATTORNEY GENERAL 


Municipality Need Not Obtain License 
to Provide Services Under Contract to 
Hospital. — This chapter does not require that 
a municipality obtain a private protective ser- 
vice license when the municipality provides 
police services on a contractual basis to a non- 


profit hospital. See opinion of the Attorney 
General to Mr. James F. Kirk, Administrator, 
Private Protective Services Board, 58 N.C.A.G. 
45 (June 15, 1988). 

The fact that a municipality maintains 
liability insurance on officers assigned to 
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furnish police services on a contractual eral to Mr. James F. Kirk, Administrator, Pri- 
basis to a nonprofit hospital does not require vate Protective Services Board, 58 N.C.A.G. 45 
municipality to obtain a private protective ser- (June 15, 1988). 

vice license. See opinion of the Attorney Gen- 


§ 74C-3. Private protective services profession defined. 


(a) As used in this Chapter, the term “private protective services profession” 
means and includes the following: 

(1) “Armored car profession” means any person, firm, association, or 
corporation which provides secured transportation and protection 
from one place or point to another place or point of money, currency, 
coins, bullion, securities, checks, documents, stocks, bonds, jewelry, 
paintings, and other valuables for a fee or other valuable consider- 
ation. This definition does not include a person operating an armored 
car business pursuant to a motor carrier certificate or permit issued 
by the North Carolina Utilities Commission which grants operating 
rights for such business; however, armed armored car service guards 
shall be subject to the provisions of G.S. 74C-13. 

(2) Repealed by Session Laws 1983, c. 786, s. 2. 

(3) “Counterintelligence service profession” means any person, firm, as- 
sociation, or corporation which discovers, locates, or disengages by 
electronic, electrical, or mechanical means any listening or other 
monitoring equipment surreptitiously placed to gather information 
concerning any individual, firm, association, or corporation for a fee or 
other valuable consideration. 

(4) “Courier service profession” means any person, firm, association, or 
corporation which transports or offers to transport from one place or 
point to another place or point documents, papers, maps, stocks, 
bonds, checks, or other small items of value which require expeditious 
service for a fee or other valuable consideration. Armed courier service 
guards shall be subject to the provisions of G.S. 74C-13. 

(5) “Detection of deception examiner” means any person, firm, associa- 
tion, or corporation which uses any device or instrument, regardless of 
its name or design, for the purpose of the detection of deception or any 
person who reviews the work product of an examiner including charts, 
tapes or other methods of record keeping for the purpose of detecting 
deception or determining accuracy. 

(6) “Security guard and patrol profession” means any person, firm, asso- 
ciation, or corporation that provides a security guard on a contractual 
basis for another person, firm, association, or corporation for a fee or 
other valuable consideration and performing one or more of the 
following functions: 

a. Prevention or detection of intrusion, entry, larceny, vandalism, 
abuse, fire, or trespass on private property; 

b. Prevention, observation, or detection of any unauthorized activity 
on private property; 

c. Protection of patrons and persons lawfully authorized to be on the 
premises of the person, firm, association, or corporation that 
entered into the contract for security services; or 

d. Control, regulation, or direction of the flow or movement of the 
public, whether by vehicle or otherwise, only to the extent and for 
the time directly and specifically required to assure the protection 
of properties. 

(7) “Guard-dog service profession” means any person, firm, association, or 
corporation which contracts with another person, firm, association, or 
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corporation to place, lease, rent, or sell a trained dog for the purpose 

of protecting lives or property for a fee or other valuable consideration. 

(8) “Private detective” or “private investigator” are synonymous and mean 
any person who engages in the profession of or accepts employment to 
furnish, agrees to make, or makes inquiries or investigations concern- 
ing the below-listed topics on a contractual basis: 

a. Crimes or wrongs done or threatened against the United States or 
any state or territory of the United States; 

b. The identity, habits, conduct, business, occupation, honesty, integ- 
rity, credibility, knowledge, trustworthiness, efficiency, loyalty, 
activity, movement, whereabouts, affiliations, associations, trans- 
actions, acts, reputation, or character of any person; 

c. The location, disposition, or recovery of lost or stolen property; 

d. The cause or responsibility for fires, libels, losses, accidents, 
damages, or injuries to persons or to properties; 

e. Securing evidence to be used before any court, board, officer, or 
investigative committee; or 

f. Protection of individuals from serious bodily harm or death. 

(9) “Special limited guard and patrol profession” means any person who is 
licensed under Chapter 74D of the General Statutes of North Carolina 
and provides armed alarm responders pursuant to G.S. 74C-13. 
Applicants for this limited license shall not be required to meet the 
experience requirements for a security guard and patrol license. Any 
experience gained under this limited license shall not be counted as 
experience for a security guard and patrol license. 

(b) “Private protective services” shall not mean: 

(1) Licensed insurance adjusters legally employed as such and who 
engage in no other investigative activities unconnected with adjust- 
ment or claims against an insurance company; 

(2) An officer or employee of the United States, this State, or any political 
subdivision of either while such officer or employee is engaged in the 
performance of his official duties within the course and scope of his 
employment with the United States, this State, or any political 
subdivision of either; 

(3) A person engaged exclusively in the business of obtaining and furnish- 
ing information as to the financial rating or credit worthiness of 
Bene and a person who provides consumer reports in connection 
with: 

a. Credit transactions involving the consumer on whom the informa- 
tion is to be furnished and involving the extensions of credit to the 
consumer, 

. Information for employment purposes, 

c. Information for the underwriting of insurance involving the con- 
sumer, 

d. Information in connection with a determination of the consumer’s 
eligibility for a license or other benefit granted by a governmental 
instrumentality required by law to consider an applicant’s finan- 
cial responsibility, or 

. A legitimate business need for the information in connection with 
a business transaction involving the consumer; 

(4) An attorney at law licensed to practice in North Carolina while 
engaged in such practice and his agent, provided said agent is 
Beer DNne duties only in connection with his principal’s practice of 
aw; 

(5) The legal owner or lien holder, and his agents and employees, of 
personal property which has been sold in a transaction wherein a 
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security interest in personal property has been created to secure the 
sales transaction, who engage in repossession of said personal prop- 
erty; 


(6) Repealed by Session Laws 1989, c. 759, s. 3. 
(7) Repealed by Session Laws 1981, c. 807, s. 1. 
(8) Employees of a licensee who are employed exclusively as undercover 


agents; provided that for purposes of this section, undercover agent 
means an individual hired by another person, firm, association, or 
corporation to perform a job for that person, firm, association, or 
corporation and, while performing such job, to act as an undercover 
operative, employee, or independent contractor of a licensee, but 
under the supervision of a licensee; 


(9) A person who is engaged in an alarm systems business subject to the 


provisions of Chapter 74D of the General Statutes; 


(10) A person who obtains or verifies information regarding applicants for 


employment, with the knowledge and consent of the applicant, and is 
(i) engaged in business as a private personnel service as defined in 
G.S. 95-47.1 or engaged in business as a private employer fee pay 
personnel service, (ii) engaged in the business of obtaining or verify- 
ing information regarding applicants for employment, or (iii) an 
employer with whom the applicant has applied for employment; 


(11) A person who conducts efficiency studies. An efficiency study is an 


analysis of an employer’s business, made at the request of the 

employer, to determine one or more of the following: 

a. The most efficient procedures by which an employee of the business 
can perform the employee’s assigned duties. 

b. The adequacy of an employee’s performance of the employee’s 
assigned duties that require interaction with a client or customer 
of the business. 

If a person making an efficiency study observes an instance of theft or 

another illegal act committed by an employee of the business, the 

person may report the instance to the employer without violating G.S. 

74C-3(a)(8). 


(12) Research laboratories and consultants who analyze, test, or in any 


way apply their expertise to interpreting, evaluating, or analyzing 
facts or evidence submitted by another in order to determine the cause 
or effect of physical or psychological occurrences, and give their 
opinions and findings to the requesting source or to a designee of the 
requestor; 


(13) A person who works regularly and exclusively as an employee of an 


employer in connection with the business affairs of that employer. If 
the employee is an armed security guard and wears, carries, or 
possesses a firearm in the performance of his duties, the provisions of 
G.S. 74C-13 apply; 


(14) An employee of a security department of a private business that 


conducts investigations exclusively on matters internal to the busi- 
ness affairs of the business. (1973, c. 528, s. 1; 1977, c. 481; 1979, c. 
lee BLS CaSO (cea he ool UOO mG 00 iC OO MS Sie Zach Cpa te gS on le 
1987, c. 284: c. 657, s. 1; 1989, c. 759, s. 3; 2001-487, s. 64(a).) 


Legal Periodicals. — For comment, “The 
Polygraph: Perceiving or Deceiving Us?” see 13 
N.C. Cent. L.J. 84 (1981). 
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CASE NOTES 


Constitutionality. — The classification in 
subsection (b) of this section, which exempts 
from regulation under the Private Protective 
Services Act insurance adjusters, credit rating 
services, attorneys, company or railroad police, 
and holders of liens on personal property when 
engaging in repossession of that property, is 
reasonably related to the purposes of the Act, in 
that it requires the Private Protective Services 
Board to license only those individuals engaged 
in a covered occupation not regulated else- 
where. Shipman v. North Carolina Private Pro- 
tective Servs. Bd., 82 N.C. App. 441, 346 S.E.2d 
295, cert. denied and appeal dismissed, 318 
N.C. 509, 349 S.E.2d 866 (1986), decided prior 
to the 1989 amendment. 

Purpose of Exceptions in Subsection (b). 
— The exceptions in subsection (b) of this 
section are a recognition by the General Assem- 
bly that all those who could conceivably fit 
within the definitions of those occupations cov- 
ered by the Act are not similarly situated. 
Those exceptions serve merely to exempt those 
occupations regulated elsewhere in state or 
federal law, often more extensively than the 
regulation of private investigators. Shipman v. 
North Carolina Private Protective Servs. Bd., 


82 N.C. App. 441, 346 S.E.2d 295, cert. denied 
and appeal dismissed, 318 N.C. 509, 349 S.E.2d 
866 (1986) (decided prior to the 1989 amend- 
ment). 

Newspaper reporter’s research activi- 
ties were investigative, for the “purpose of 
obtaining information.” Cowan v. North Caro- 
lina Private Protective Servs. Bd., 98 N.C. App. 
498, 391 S.E.2d 217 (1990), decided prior to the 
1989 amendment. 

Consideration of Private Investigative 
Work. — While the Private Protective Services 
Board has the statutory power to grant or deny 
licenses, it must still act within the scope of its 
statutory powers. The statutes direct the Board 
to consider all evidence of experience that is 
investigative in nature to determine if the ap- 
plicant had the necessary experience. There- 
fore, where the Board recognized that peti- 
tioner had worked as a runner for a bail 
bondsman, but refused to consider that work in 
satisfaction of the investigative experience re- 
quirement, the Board erroneously disregarded 
the mandate of subdivision (a)(8) to consider all 
private investigative work. Boston v. North 
Carolina Private Protective Servs. Bd., 96 N.C. 
App. 204, 385 S.E.2d 148 (1989). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
issued prior to the 1989 amendment of this 
section. 

Investigator of Personal Injury Claims, 
etc., Subject to License Requirements. — A 
company which represents itself as being in the 
business of investigating, furnishing reports, 
and testifying in court concerning matters in- 
volving personal injury, workers’ compensation 
claims, death claims, hospital bill audits, group 
claims, subrogation services, and surveillance 
services comes under the license requirements 
of this section. See opinion of Attorney General 
to Mr. James F. Kirk, Administrator N.C. Pri- 
vate Protective Services Board, 57 N.C.A.G. 4 
(1987). 

Temporary employment agency provid- 
ing armed guards to its clients on a contrac- 
tual basis falls within the definition of a con- 
tract security company and must be licensed by 
the Board as a statutory prerequisite to engag- 
ing in the private protective services business 
as defined in this section. See opinion of Attor- 
ney General to Mr. James F. Kirk, Administra- 
tor, N.C. Private Protection Services Board, 57 
N.C.A.G. 55 (1987). 

A special employment relationship ex- 
ists between security guards furnished by 
temporary employment agency and client 
seeking security services. See opinion of Attor- 


ney General to Mr. James F. Kirk, Administra- 
tor, N.C. Private Protection Services Board, 57 
N.C.A.G. 55 (1987). 

Unarmed guards provided by tempo- 
rary employment agencies do not fall 
within the exemption under subdivision 
(a)(6) of this section, for proprietary security 
guards. See opinion of Attorney General to Mr. 
James F. Kirk, Administrator, N.C. Private 
Protection Services Board, 57 N.C.A.G. 55 
(1987), decided prior to the 1989 amendment. 

Temporary employment agency under 
contract to North Carolina Ports Author- 
ity to provide armed guards who are certi- 
fied law-enforcement officers under Chapter 
17C must be licensed under this Chapter, even 
though the Chief of Security for the Ports 
Authority interviews and selects the officers 
hired by the agency to provide armed security 
for the Ports Authority, where the agency 
places the guards on its payroll, withholds 
taxes and social security and provides other 
fringe benefits. See opinion of Attorney General 
to Mr. James F. Kirk, Administrator, N.C. Pri- 
vate Protection Services Board, 57 N.C.A.G. 55 
(1987). 

Municipality Need Not Obtain License 
to Provide Services Under Contract to 
Hospital. — This Chapter does not require 
that a municipality obtain a private protective 
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service license when the municipality provides 
police services on a contractual basis to a non- 
profit hospital. See opinion of the Attorney 
General to Mr. James F. Kirk, Administrator, 
Private Protective Services Board, 58 N.C.A.G. 
45 (1988). 

The fact that the municipality main- 
tains liability insurance on officers as- 
signed to furnish police services on a con- 
tractual basis to a nonprofit hospital does not 
require municipality to obtain a private protec- 
tive service license. See opinion of the Attorney 
General to Mr. James F. Kirk, Administrator, 
Private Protective Services Board, 58 N.C.A.G. 
45 (1988). 

The specific provisions of G.S. 89C-3(6) 
should prevail over the more general pro- 
visions of subdivision (a)(8) of this section; 
to interpret this chapter as requiring licensed 


ART. 1. PRIVATE PROTECTIVE SERVICES BOARD 


§74C-4 


professional engineers to obtain a private in- 
vestigator’s license would defeat the intent of 
G.S. 89C-3(6), which allows licensed profes- 
sional engineers to conduct investigations. See 
opinion of Attorney General to Mr. Montgomery 
T. Speir, Executive Secretary, State Board of 
Registration for Professional Engineers and 
Land Surveyors, 57 N.C.A.G. 47 (1987). 

The legislature has made it clear that li- 
censed professional engineers need not be lh- 
censed as private investigators in order to en- 
gage in “investigation and consultation” that is 
included within the definition of the “practice of 
engineering” as defined by G.S. 89C-3(6). See 
opinion of Attorney General to Mr. Montgomery 
T. Speir, Executive Secretary, State Board of 
Registration for Professional Engineers and 
Land Surveyors, 57 N.C.A.G. 47 (1987). 


§ 74C-4. Private Protective 
members; 
meetings. 


Services Board established; 
terms; vacancies; compensation; 


(a) The Private Protective Services Board is hereby established in the 
Department of Justice to administer the licensing and set educational and 
training requirements for persons, firms, associations, and corporations en- 
gaged in a private protective services profession within this State. 

(b) The Board shall consist of 14 members: the Attorney General or his 
designated representative, two persons appointed by the Attorney General, 
one person appointed by the Governor, five persons appointed by the General 
Assembly upon the recommendation of the President Pro Tempore of the 
Senate, and five persons appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives. All appoint- 
ments by the General Assembly shall be subject to the provisions of G.S. 
120-121, and vacancies in the positions filled by those appointments shall be 
filled pursuant to G.S. 120-122. One of those persons appointed by the General 
Assembly upon the recommendation of the President Pro Tempore of the 
Senate and all five persons appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives shall be 
licensees under this Chapter; all other appointees may not be licensees of the 
Board nor licensed by the Board while serving as Board members. All persons 
appointed shall serve terms of three years. With the exception of the Attorney 
General or his designated representative, no person shall serve more than 
eight consecutive years on the Board, including years of service prior and 
subsequent to July 1, 1983. Board members may continue to serve until their 
successors have been appointed. 

(c) Vacancies on the Board occurring for any reason shall be filled by the 
authority making the original appointment of the person causing the vacancy. 

(d) Each member of the Board, before assuming the duties of his office, shall 
take an oath for the faithful performance of his duties. A Board member may 
be removed at the pleasure of the authority making the original appointment 
or by the Board for misconduct, incompetence, or neglect of duty. 

(e) Members of the Board who are State officers or employees shall receive 
no per diem compensation for serving on the Board, but shall be reimbursed for 
their expenses in accordance with G.S. 138-6. Members of the Board who are 
full-time salaried public officers or employees other than State officers or 
employees shall receive no per diem compensation for serving on the Board, 
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but shall be reimbursed for their expenses in accordance with G.S. 138-6 in the 
same manner as State officers or employees. All other Board members shall 
receive per diem compensation and reimbursement in accordance with G.S. 
93B-5. 

(f) The Board shall elect a chairman, vice-chairman, and other officers and 
committee chairmen from among its members as the Board deems necessary 
and desirable at the first meeting after July 1 of each year. The chairman and 
vice-chairman shall be selected by the members of the Board for a term of one 
year and shall be eligible for reelection. The Board shall meet at the call of the 
chairman or a majority of the members of the Board at such time, date, and 
location as may be decided upon by a majority of the Board. 

(g) All decisions heretofore made by the Private Protective Services Board, 
established pursuant to Chapter 74B, shall remain in full force and effect 
unless and until repealed or suspended by action of the Private Protective 
Services Board established herein. (1973, c. 528, s. 1; 1975, c. 592, ss. 8, 9; 
1977,"¢. 535° 1979, c. 818, s. 2; 1981>c. 1486 Sel? Gc) 38077 si EALOS Scie 1O4 Sma 


1985, ¢. 597, 8. 12" 1989,.¢. 759, 8.41995 490) sea 9000-13 carne 


Editor’s Note. — Session Laws 1989, c. 500, 
s. 59 provides that the Private Protective Ser- 
vices and Alarm Systems Licensing Boards are 
responsible for adjusting fees as necessary 
within the statutory limits to ensure that both 
boards are operated on a self-supporting fee- 
funded basis. 
_ Chapter 74B, referred to in this section, was 


repealed by Session Laws 1979, c. 818, s. 1. See 
now this chapter. 

Session Laws 1995, c. 490, which amended 
this section, in s. 65 provides: “This act applies 
with respect to terms beginning on or after 
January 1, 1997, and to vacancies occurring on 
or after that date regardless of the date the 
term began.” 


OPINIONS OF ATTORNEY GENERAL 


Temporary employment agency provid- 
ing armed guards to its clients on a contrac- 
tual basis falls within the definition of a con- 
tract security company and must be licensed by 
the Board as a statutory prerequisite to engag- 
ing in the private protective services business 
as defined in G.S. 74C-3. See opinion of Attor- 
ney General to Mr. James F. Kirk, Administra- 
tor, N.C. Private Protection Services Board, 57 
NCA Geo (Oct w16.19387) 

Temporary employment agency under 
contract to North Carolina Ports Author- 
ity to provide armed guards who are certi- 


fied law-enforcement officers under Chapter 
17C must be licensed under this Chapter, even 
though the Chief of Security for the Ports 
Authority interviews and selects the officers 
hired by the agency to provide armed security 
for the Ports Authority, where the agency 
places the guards on its payroll, withholds 
taxes and social security and provides other 
fringe benefits. See opinion of Attorney General 
to Mr. James F. Kirk, Administrator, N.C. Pri- 
vate Protection Services Board, 57 N.C.A.G. 55 
(Oct. 16, 1987). 


§ 74C-5. Powers of the Board. 


In addition to the powers conferred upon the Board elsewhere in this 
Chapter, the Board shall have the power to: 

(1) Promulgate rules necessary to carry out and administer the provisions 
of this Chapter including the authority to require the submission of 
reports and information by licensees under this Chapter; 

(2) Determine minimum qualifications, establish and require written or 
oral examinations, and establish minimum education, experience, 
and training standards for applicants and licensees under this Chap- 


ter; 


(3) Conduct investigations regarding alleged violations and to make 
evaluations as may be necessary to determine if licensees and 
trainees under this Chapter are complying with the provisions of this 


Chapter; 
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(4) Adopt and amend bylaws, consistent with law, for its internal man- 


agement and control; 


(5) Approve individual applicants to be licensed or registered according to 


this Chapter; 


(6) Deny, suspend, or revoke any license or trainee permit issued or to be 


issued under this Chapter to any applicant, licensee, or permit holder 

who fails to satisfy the requirements of this Chapter or the rules 

established by the Board. The denial, suspension, or revocation shall 

ES ee with Chapter 150B of the General Statutes of North 
arolina; 


(7) Issue subpoenas to compel the attendance of witnesses and the 


production of pertinent books, accounts, records, and documents. The 
district court shall have the power to impose punishment pursuant to 
G.S. Chapter 5A, Article 2, for acts occurring in matters pending 
before the Private Protective Services Board which would constitute 


civil contempt if the acts occurred in an action pending in court; 

(8) Repealed by Session Laws 1989, c. 759, s. 5. 

(9) Establish rules governing detection of deception schools, and charge 
fees for reimbursement of costs incurred pursuant to approval of such 


schools; and 


(10) Contract for services as necessary to carry out the functions of the 
POgtmelOijaCe O26 15) Calo ls: 3. 1919) C, olG0s, ve looda( her. 
Bee o7 1 C o00 ts. o, 100, Cl 04.46, 2: C, O10; 1989.C. 1o9. si; 


1999-456, s. 19.) 


OPINIONS OF ATTORNEY GENERAL 


Temporary employment agency provid- 
ing armed guards to its clients on a contrac- 
tual basis falls within the definition of a con- 
tract security company and must be licensed by 
the Board as a statutory prerequisite to engag- 
ing in the private protective services business 
as defined in G.S. 74C-3. See opinion of Attor- 
ney General to Mr. James F. Kirk, Administra- 
tor, N.C. Private Protection Services Board, 57 
N GrA.G; 55, (Octe16,51987). 

Temporary employment agency under 
contract to North Carolina Ports Author- 
ity to provide armed guards who are certi- 
fied law-enforcement officers under Chapter 
17C must be licensed under this Chapter, even 
though the Chief of Security for the Ports 
Authority interviews and selects the officers 
hired by the agency to provide armed security 
for the Ports Authority, where the agency 
places the guards on its payroll, withholds 


taxes and social security and provides other 
fringe benefits. See opinion of Attorney General 
to Mr. James F. Kirk, Administrator, N.C. Pri- 
vate Protection Services Board, 57 N.C.A.G. 55 
(Oct 1G" 198 7): 

The Private Protective Services Board 
has the authority to inspect the records of 
all licensees as part of an evaluation con- 
ducted pursuant to subdivision (3). See opinion 
of Attorney General to James F. Kirk, Admin- 
istrator, N.C. Private Protective Services 
Board, 60 N.C.A.G. 12 (1990). 

The Private Protective Services Board 
does not have authority to issue tempo- 
rary private investigator trainee permits 
and cannot delegate authority to the Adminis- 
trator to issue such a permit. See opinion of 
Attorney General to Mr. Wayne Woodard, Ad- 
ministrator, Private Protective Services Board, 
1999 N.C. AG LEXIS 29 (11/22/99). 


§ 74C-6. Position of Director created. 


The position of Director of the Private Protective Services Board is hereby 
created within the Department of Justice. The Attorney General shall appoint 
a person to fill this full-time position. The Director’s duties shall be to 
administer the directives contained in this Chapter and the rules promulgated 
by the Board to implement this Chapter and to carry out the administrative 
duties incident to the functioning of the Board in order to actively police the 
private protective services industry to ensure compliance with the law in all 
aspects. (1973, c. 528, s. 1; 1979, c. 818, s. 2; 1999-456, s. 20; 2001-487, s. 64(b).) 
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The Private Protective Services Board  mita report that is stapled to the request for a 
cannot delegate its authority to a super- temporary permit. See opinion of Attorney Gen- 
vising private investigator to conduct a_ eral to Mr. Wayne Woodard, Administrator, 
criminal background check, verify previousem- Private Protective Services Board, 1999 N.C. 
ployment, check character references, and sub- AG LEXIS 29 (11/22/99). 


§ 74C-7. Investigative powers of the Attorney General. 


The Attorney General for the State of North Carolina shall have the power 
to investigate or cause to be investigated any complaints, allegations, or 
suspicions of wrongdoing or violations of this Chapter involving individuals 
licensed, or to be licensed, under this Chapter. (19738, c. 528, s. 1; 1979, c. 818, 
Sze) 


§ 74C-8. Applications for an issuance of license. 


(a) Any person, firm, association, or corporation desiring to carry on or 
engage in the private protective services profession in this State shall make a 
verified application in writing to the Board. 

(b) The application shall include: 

(1) Full name, home address, post office box, and the actual street address 
of the business of the applicant; 

(2) The name under which the applicant intends to do business; 

(3) A statement as to the general nature of the business in which the 
applicant intends to engage; 

(4) The full name and address of any partners in the business and the 
principal officers, directors and business manager, if any; 

(5) The names of not less than three unrelated and disinterested persons 
as references of whom inquiry can be made as to the character, 
standing, and reputation of the persons making the application; 

(6) Such other information, evidence, statements, or documents as may be 
required by the Board; and 

(7) Accompanying trainee permit applications only, a notarized statement 
signed by the applicant and his employer stating that the trainee 
applicant will at all times work with and under the direct supervision 
of a licensed private detective. 

(c)(1) A business entity other than a sole proprietorship shall not do 
business under this Chapter unless the business entity has in its 
employ a designated resident qualifying agent who meets the require- 
ments for a license issued under this Chapter and who is, in fact, 
licensed under the provisions of this Chapter, unless otherwise 
approved by the Board. Provided however, that this approval shall not 
be given unless the business entity has and continuously maintains in 
this State a registered agent who shall be an individual resident in 
this State. Service upon the registered agent appointed by the 
business entity of any process, notice, or demand required by or 
permitted to be served upon the business entity by the Private 
Protective Services Board shall be binding upon the business entity 
and the licensee. Nothing herein contained shall limit or affect the 
right to serve any process, notice, or demand required or permitted by 
law to be served upon a business entity in any other manner now or 
hereafter permitted by law. 

(2) For the purposes of the Chapter a qualifying agent means an individ- 
ual in a management position who is licensed under this Chapter and 
whose name and address have been registered with the Director. 
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(3) In the event that the qualifying agent upon whom the business entity 
relies in order to do business ceases to perform his duties as qualifying 
agent, the business entity shall notify the Director within 10 working 
days. The business entity must obtain a substitute qualifying agent 
within 30 days after the original qualifying agent ceases to serve as 
qualifying agent unless the Board, in its discretion, extends this 
period, for good cause, for a period of time not to exceed three months. 

(4) The certificate authorizing the business entity to engage in a private 
protective services profession shall list the name of at least one 
designated qualifying agent. No licensee shall serve as the qualifying 
agent for more than one business entity without prior approval of the 
Director, subject to the approval of the Board. 

(5) The Department of Justice may provide a criminal record check to the 
Private Protective Services Board for a person who has applied for a 
new or renewal license, registration, certification, or permit through 
the Private Protective Services Board. The Board shall provide to the 
Department of Justice, along with the request, the fingerprints of the 
applicant, any additional information required by the Department of 
Justice, and a form signed by the applicant consenting to the check of 
the criminal record and to the use of the fingerprints and other 
identifying information required by the State or national repositories. 
The applicant’s fingerprints shall be forwarded to the State Bureau of 
Investigation for a search of the State’s criminal history record file, 
and the State Bureau of Investigation shall forward a set of the 
fingerprints to the Federal Bureau of Investigation for a national 
criminal history check. The Board shall keep all information pursuant 
to this subdivision privileged, in accordance with applicable State law 
and federal guidelines, and the information shall be confidential and 
shall not be a public record under Chapter 132 of the General 
Statutes. 

The Department of Justice may charge each applicant a fee for 
conducting the checks of criminal history records authorized by this 
subdivision. 

(d) Upon receipt of an application, the Board shall conduct a background 
investigation during the course of which the applicant shall be required to 
show that he meets all the following requirements and qualifications hereby 
made prerequisite to obtaining a license: 

(1) That he is at least 18 years of age; 

(2) That he is of good moral character and temperate habits. The following 
shall be prima facie evidence that the applicant does not have good 
moral character or temperate habits: conviction by any local, State, 
federal, or military court of any crime involving the illegal use, 
carrying, or possession of a firearm; conviction of any crime involving 
the illegal use, possession, sale, manufacture, distribution, or trans- 
portation of a controlled substance, drug, narcotic, or alcoholic bever- 
age; conviction of a crime involving felonious assault or an act of 
violence; conviction of a crime involving unlawful breaking or enter- 
ing, burglary, larceny, or any offense involving moral turpitude; or a 
history of addiction to alcohol or a narcotic drug; provided that, for 
purposes of this subsection, “conviction” means and includes the entry 
of a plea of guilty or no contest or a verdict rendered in open court by 
a judge or jury; 

(3) Repealed by Session Laws 1989, c. 759, s. 6. 

(4) That he has the necessary training, qualifications, and experience in 
order to determine the applicant’s competency and fitness as the 
Board may determine by rule for all licenses to be issued by the Board. 
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(e) The Board may require the applicant to demonstrate his qualifications 
by oral or written examination or by successful completion of a Board-approved 
training program, or all three. 

(f) Upon a finding that the application is in proper form, the completion of 
the background investigation, and the completion of an examination required 
by the Board, the Director shall submit to the Board the application and his 
recommendations. Upon completion of the background investigation, the 
Director may in his discretion issue a temporary license pending approval of 
the application by the Board at the next regularly scheduled meeting. The 
Board shall determine whether to approve or deny the application for a license. 
Upon approval by the Board, a license will be issued to the applicant upon 
payment by the applicant of the initial license fee and the required contribu- 
tion to the Private Protective Services Recovery Fund, and certificate of 
lability insurance. 

(1) through (5) Repealed by Session Laws 1989, c. 759, s. 6. 

(g) Except for purposes of administering the provisions of this section and 
for law enforcement purposes, the home address or telephone number of an 
applicant, licensee, or the spouse, children, or parents of an applicant or 
licensee is confidential under G.S. 132-1.2, and the Board shall not disclose 
this information unless the applicant or licensee consents to such disclosure. 
The provisions of this subsection shall not apply when a licensee’s home 
address or telephone number is also his or her business address and telephone 
number. Violation of this subsection shall constitute a Class 3 misdemeanor. 
(1973,.C-47, Sea; Co ozone sa) LOD C092. Ss. I lO aCe ons, lo memes 
5. 2;,,1983, c/ 67a; s. 3. ¢. (94) Ss. 3) P11 9385" Cc) 56071987, C1601 socal wees 
¢, (09, 8.62 1999-44676" 1. 2001-487 7 s."64(0) 2002-147 ss) 


Editor’s Note. — Session Laws 2002-147, s. | system authorized by that act as a result of the 
15, provides: “If the Private Security Officer enactment of this act.” 
Employment Standards Act of 2002 [S. 2238, Legal Periodicals. — For comment, “The 


107th Cong. (2002)] is enacted by the United Polygraph: Perceiving or Deceiving Us?” see 13 
States Congress, the State of North Carolina N.C. Cent. L.J. 84 (1981). 
declines to participate in the background check 


CASE NOTES 


Cited in Boston v. North Carolina Private 
Protective Servs. Bd., 96 N.C. App. 204, 385 
S.E.2d 148 (1989). 


OPINIONS OF ATTORNEY GENERAL 


The Private Protective Services Board trator to issue such a permit. See opinion of 
does not have authority to issue tempo- Attorney General to Mr. Wayne Woodard, Ad- 
rary private investigator trainee permits  ministrator, Private Protective Services Board, 
and cannot delegate authority to the Adminis- 1999 N.C. AG LEXIS 29 (11/22/99). 


§ 74C-9. Form of license; term; renewal; posting; branch 
offices; not assignable; late renewal fee. 


(a) The license when issued shall be in such form as may be determined by 
the Board and shall state: 
(1) The name of the licensee, 
(2) The name under which the licensee is to operate, and 
(3) The number and expiration date of the license. 
(b) The license shall be issued for a term of one year. A trainee permit shall 
be issued for a term of one year. All licenses must be renewed prior to the 
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expiration of the term of the license. Following issuance, the license shall at all 
times be posted in a conspicuous place in the licensee’s principal place of 
business, in North Carolina, unless for good cause exempted by the Director. A 
license issued under this Chapter is not assignable. 

(c) Repealed by Session Laws 1989, c. 759, s. 7. 

(d) The operator or manager of any branch office shall be properly licensed 
or registered. The license shall be posted at all times in a conspicuous place in 
the branch office. This license shall be issued for a term of one year. Every 
business covered under the provisions of this Chapter shall file in writing with 
the Board the addresses of each of its branch offices, if any, within 10 working 
days after the establishment, closing, or changing of the location of any branch 
office. The Director may, upon the successful completion of an investigation of 
the application, issue a temporary branch office license pending approval of the 
application by the Board. 

(e) The Board is authorized to charge reasonable application and license 
fees as follows: 

(1) Anonrefundable initial application fee in an amount not to exceed one 
hundred fifty dollars ($150.00); 

(2) Anew or renewal license fee in an amount not to exceed two hundred 
fifty dollars ($250.00); 

(3) A new or renewal trainee permit fee in an amount not to exceed two 
hundred fifty dollars ($250.00); 

(4) Anew or renewal fee for each license or duplicate license in addition to 
the basic license referred to in subsection (2) in an amount not to 
exceed fifty dollars ($50.00); 

(5) A late renewal fee to be paid in addition to the renewal fee due in an 
amount not to exceed one hundred dollars ($100.00), if the license has 
not been renewed on or before the expiration date of the licensee; 

(6) A new, renewal, replacement or reissuance fee for an unarmed 
registration identification card in an amount not to exceed thirty 
dollars ($30.00); 

(7) An application fee for an armed security guard firearm registration 
permit not to exceed fifty dollars ($50.00); 

(8) Anew, renewal, replacement, or reissuance fee for an armed security 
é ard cen registration permit not to exceed thirty dollars 

30.00); 

(9) An application fee for certification as a certified trainer not to exceed 
fifty dollars ($50.00); 

(10) A renewal or replacement fee for certified trainer certification not to 
exceed twenty-five dollars ($25.00); 

(11) Anew nonresident temporary permit fee not to exceed one hundred 
dollars ($100.00); 

(12) at unarmed registration transfer fee not to exceed fifteen dollars 
($15.00); 

(13) A branch office license fee not to exceed fifty dollars ($50.00); and 

(14) A special limited guard and patrol license fee not to exceed one 
hundred dollars ($100.00). 

Except as provided in G.S. 74C-13(k), all fees collected pursuant to this section 
shall be expended, under the direction of the Board, for the purpose of 
defraying the expenses of administering this Chapter. 

(f) A license or trainee permit granted under the provisions of this Chapter 
may be renewed by the Private Protective Services Board upon notification by 
the licensee or permit holder to the Director of intended renewal, the payment 
of the proper fee, and evidence of a policy of liability insurance as prescribed in 
G.S. 74C-10(e). 

The renewal shall be finalized before the expiration date of the license. In no 
event will renewal be granted more than three months after the date of 
expiration of a license or trainee permit. 
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(¢) Upon notification of approval of his application by the Board, an 
applicant must furnish evidence that he has obtained the necessary liability 
insurance required by G.S. 74C-10 and obtain the license applied for or his 
application shall lapse. 

(h) Trainee permits shall not be issued to applicants that qualify for a 
private detective license. A licensed private detective may supervise no more 
than five trainees at any given time. (1978, c. 528, s. 1; c. 1428; 1975, c. 592, ss. 
224" 19796. 818 58.22 1983. 67Nse 13¢. 7945 s"87 1985) ce SOT ees Ieee 
c. 657, s. 3; 1989, c. 759, s. 7; 2001-487, s. 64(d).) 


OPINIONS OF ATTORNEY GENERAL 


Permit Fees. — The Private Protective Ser- registration permit. See opinion of Attorney 
vices Board has the authority pursuant to sub- General to James F. Kirk, Administrator, N.C. 
division (e)(8) to charge private investigators a Private Protective Services Board, 60 N.C.A.G. 
full fee for an armed security guard firearm 12 (1990). 


§ 74C-10. Certificate of liability insurance required; form 
and approval; suspension for noncompliance. 


(a) through (d) Repealed by Session Laws 19838, c. 6738, s. 4. 

(e) No license shall be issued under this Chapter unless the applicant files 
with the Board evidence of a policy of liability insurance. The policy must 
provide for the following minimum coverage: fifty thousand dollars ($50,000) 
because of bodily injury or death of one person as a result of the negligent act 
or acts of the principal insured or his agents operating in the course and scope 
of his employment; subject to said limit for one person, one hundred thousand 
dollars ($100,000) because of bodily injury or death of two or more persons as 
the result of the negligent act or acts of the principal insured or his agents 
operating in the course and scope of his or her agency; twenty thousand dollars 
($20,000) because of injury to or destruction of property of others as the result 
of the negligent act or acts of the principal insured or his agents operating in 
the course and scope of his or her agency. 

(f) An insurance carrier shall have the right to cancel such policy of liability 
insurance upon giving a 30-day notice to the Board. Provided, however, that 
such cancellation shall not affect any lability on the policy which accrued prior 
thereto. The policy of liability shall be approved by the Board as to form, 
execution, and terms thereon. 

(g) The holder of any trainee permit and persons registered pursuant to G.S. 
74C-11 shall not be required to obtain a certificate of liability insurance. 

(h) Every licensee shall at all times maintain on file with the Board the 
certificate of insurance required by this Chapter in full force and effect and 
upon failure to do so, the license of such licensee shall be automatically 
suspended and shall not be reinstated until an application therefor, in the form 
prescribed by the Board, is filed together with a proper insurance certificate. 

No cancellation or refusal to renew by an insurer of a licensee under this 
Chapter shall be effective unless the insurer has given the insured licensee 
notice of the cancellation or refusal to renew. Upon termination of insurance 
ee for said licensee, the insurer shall give notice to the Director of the 

oard. 

(i) The Board may deny the application notwithstanding the applicant’s 
compliance with this section: 

(1) For any reason which would justify refusal to issue or a suspension or 
revocation of a license; or 

(2) Because the applicant engaged in a private protective services profes- 
sion while the applicant’s license was suspended for failure to keep 
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the required liability insurance policy in force. (1973, c. 528, s. 1; 1979, 
Ceole Ws 2i 98d sec 80 Fess 65391983916 foss.. 4-686 scl) (946m: 
bOSD RG (DONseS; Z001E48 7 ss8 64(e))) 


§ 74C-11. Probationary employees and registration of reg- 
ular employees; unarmed security guard re- 
quired to have registration card. 


(a) All licensees may employ unarmed security guards as probationary 
employees for 20 calendar days. Upon completion of the probationary period 
and the desire of the licensee to hire an unarmed security guard as a regular 
employee, the licensee shall register the employee who will be engaged in 
providing private protective services covered by this Chapter with the Board 
within 30 days after the probationary employment period ends, unless the 
Director, in the Director’s discretion, extends the time period, for good cause. 
Before a probationary employee engages in private protective services, the 
employee shall complete any training requirements, and the licensee shall 
conduct a criminal record check on the employee, as the Board deems 
appropriate. The licensee shall submit a list of the probationary employees to 
the Director on a monthly basis. The list shall include the name, address, social 
security number, and dates of employment of the employees. 

To register an employee after the probationary period ends, a licensee must 
give the Board the following: 

(1) Set(s) of classifiable fingerprints on standard F.B.I. applicant cards; 
recent photograph(s) of acceptable quality for identification; and 

(2) Statements of any criminal records obtained from the appropriate 
authority in each area where the employee has resided within the 
immediately preceding 48 months. 

(b) A security guard and patrol company may not employ an unarmed 
security guard in a regular position unless the guard has a registration card 
issued under subsection (d) of this section. A person engaged in a private 
protective services profession may not employ an armed security guard unless 
the guard has a firearm registration permit issued under G.S. 74C-13. 

(c) The Director shall be notified in writing of the termination of any regular 
employee registered under subsection (a) of this section within 10 days after 
the termination. 

(d) An unarmed security guard shall make application to the Director for an 
unarmed registration card which the Director shall issue to said applicant 
after receipt of the information required to be submitted by his employer 
pursuant to subsection (a), and after meeting any additional requirements 
which the Board, in its discretion, deems to be necessary. The unarmed 
security guard registration card shall be in the form of a pocket card designed 
by the Board, shall be issued in the name of the applicant, and may have the 
applicant’s photograph affixed thereto. The unarmed security guard registra- 
tion card shall expire one year after its date of issuance and shall be renewed 
every year. If an unarmed registered security guard is terminated by a licensee 
and changes employment to another security guard and patrol company, the 
security guard’s registration card shall remain valid, provided the security 
guard pays the unarmed guard registration transfer fee to the Board and a 
new unarmed security guard registration card is issued. An unarmed security 
guard whose transfer registration application and transfer fee have been sent 
to the Board may work with a copy of the transfer application until the 
registration card is issued. 

(e) Notwithstanding the provisions of this section, a licensee may employ a 
person properly registered or licensed as an unarmed security guard in 
another state for a period not to exceed 10 days in any given month; provided 
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the licensee, prior to employing the unarmed security guard, submits to the 
Director the name, address, and social security number of the unarmed guard 
and the name of the state of current registration or licensing, and the Director 
approves the employment of the unarmed guard in this State. 

(f) Repealed by Session Laws 2005-211, s. 1, effective July 20, 2005. (1979, 
COG, Sa 2. 19656c, 01S. 2s 1960, C091, 65 Oo. O 8lU01. CeO Sa) 2) eee 


759, s. 9; 2001-487, s. 64(f); 2005-211, s. 1.) 


Editor’s Note. — This section was amended 
by Session Laws 1989, c. 759, s. 9, in the coded 
bill drafting format provided by G.S. 120-20.1. 
The words “unarmed guard” were apparently 
inadvertently omitted in the next-to-last sen- 
tence in subsection (d). The subsection has been 
set out in the form above at the direction of the 
Revisor of Statutes. 

Effect of Amendments. — Session Laws 
2005-211, s. 1, effective July 20, 2005, in the 
section heading, substituted “Probationary em- 
ployees and registration of regular” for “Regis- 
tration of permanent and temporary”; rewrote 
subsection (a); in subsection (b), added “in a 
regular position”; in subsection (c), added “reg- 


ular” and “of this section” and substituted “the” 
for “said”; and deleted subsection (f), which 
read: “Notwithstanding the provisions of this 
section, a licensee may employ a person as an 
unarmed security guard for a period not to 
exceed 30 days in any given calendar year 
without registering that employee in accor- 
dance with this section; provided that the lic- 
ensee submits to the Director a quarterly re- 
port, within 30 days after the end of the quarter 
in which the temporary employee worked, 
which provides the Director with the name, 
address, social security number, and dates of 
employment of such employee.” 


§ 74C-12. Denial, suspension, or revocation of license, reg- 
istration, or permit. 


(a) The Board may, after compliance with Chapter 150B of the General 
Statutes, deny, suspend or revoke a license, registration, or permit issued 
under this Chapter if it is determined that the applicant, licensee, registrant, 
or permit holder has: 

(1) Made any false statement or given any false information in connection 
with any application for a license, registration, or permit or for the 
renewal or reinstatement of a license, registration, or permit; 

(2) Violated any provision of this Chapter; 

(3) Violated any rule promulgated by the Board pursuant to the authority 
contained in this Chapter; 

(4) Repealed by Session Laws 1989, c. 759, s. 10. 

(5) Impersonated or permitted or aided and abetted any other person to 
impersonate a law enforcement officer of the United States, this State, 
any other state, or any political subdivision of a state; 

(6) Engaged in or permitted any employee to engage in a private protec- 
tive services profession when not lawfully in possession of a valid 
license issued under the provisions of this Chapter; 

(7) Willfully failed or refused to render to a client service as agreed 
between the parties and for which compensation has been paid or 
tendered in accordance with the agreement of the parties; 

(8) Knowingly made any false report to the employer or client for whom 
information is being obtained; 

(9) Committed an unlawful breaking or entering, assault, battery, or 

kidnapping; 

(10) Knowingly violated or advised, encouraged, or assisted the violation 

_ of any court order or injunction in the course of business as a licensee; 

(11) Repealed by Session Laws 1989, c. 759, s. 10. 

(12) Undertaken to give legal advice or counsel or to in any way falsely 
represent that he is representing any attorney or he is appearing or 
will appear as an attorney in any legal proceeding; 
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(13) Issued, delivered, or uttered any simulation of process of any nature 
which might lead a person or persons to believe that such simulation 
— written, printed, or typed — may be a summons, warrant, writ or 
court process, or any pleading in any court proceeding; 

(14) Failed to make the required contribution to the Private Protective 
Services Recovery Fund or failed to maintain the certificate of liability 
insurance required by this Chapter; 

(15) Violated the firearm provisions set forth in this Chapter; 

(16) Repealed by Session Laws 1989, c. 759, s. 10. 

(17) Failed to notify the Director by a business entity other than a sole 
proprietorship licensed pursuant to this Chapter of the cessation of 
employment of the business entity’s qualifying agent within the time 
set forth in this Chapter; 

(18) Failed to obtain a substitute qualifying agent by a business entity 
within 30 days after its qualifying agent has ceased to serve as the 
business entity’s qualifying agent; 

(19) Been judged incompetent by a court having jurisdiction under 
Chapter 35A or former Chapter 35 of the General Statutes or 
committed to a mental health facility for treatment of mental illness, 
as defined in G.S. 122C-3, by a court under G.S. 122C-271; 

(20) Failed or refused to offer a report to a client within 30 days of the 
client’s written request; 

(21) Been previously denied a license, registration, or permit under this 
Chapter or previously had a license, registration, or permit revoked 
for cause; 

(22) Engaged in a private protective services profession under a name 
other than the name under which the license was obtained under the 
provisions of this Chapter; 

(23) Divulged to any person, except as required by law, any information 
acquired by him except at the direction of the employer or client for 
whom the information was obtained. A licensee may divulge to any 
law enforcement officer or district attorney or his representative any 
information the law enforcement officer may require to investigate a 
criminal offense with the prior approval and consent of the client; 

(24) Fraudulently held himself out as employed by or licensed by the 
State Bureau of Investigation or any other governmental authority; 

(25) Intemperate habits or lacks good moral character. The acts that are 
prima facie evidence of intemperate habits or lack of good moral 
character under G.S. 74C-8(d)(2) are prima facie evidence of the same 
under this subdivision; 

(26) Advertised or solicited business using a name other than that in 
which the license was issued; 

(27) Worn, carried, or accepted any badge or shield purporting to indicate 
that the person is a private detective or private investigator while 
licensed under the provisions of this Chapter as a private investigator. 

(b) The denial, revocation, or suspension of a license, registration, or permit 
by the Board shall be in writing, be signed by the Director of the Board, and 
state the grounds upon which the Board decision is based. The aggrieved 
person shall have the right to appeal from this decision as provided in Chapter 
150B of the General Statutes. 

(c) The following persons may not be issued a license, registration, or permit 
under this Chapter: 

(1) A sworn court official. 

(2) A holder of a company police commission under Chapter 74E of the 
Generalotatutes.( 19796c. 61.8.5) 27 1938h, c.. 807. suG 198 (acwaa0ac: 
PN tem boys. \071969..c. 759 gs LOe199 Ia(ReeySese., 1992) eul043) s. 
5; 2001-487, s. 64(g).) 
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§ 74C-13. Armed security guard required to have firearm 
registration permit; security guard training. 


(a) It shall be unlawful for any person performing the duties of an armed 
security guard to carry a firearm in the performance of those duties without 
first having met the qualifications as set forth in this section and having been 
issued a firearm registration permit by the Board. For the purposes of this 
section, the following terms are defined: 

(1) “Armed security guard” means an individual employed by a contract 
security company or a proprietary security organization whose prin- 
cipal duty is that of an armed security watchman; armed armored car 
service guard; armed alarm system company responder; private 
detective; or armed courier service guard who at any time wears, 
carries, or possesses a firearm in the performance of duty. 

(2) “Contract security company” means any person, firm, association, or 
corporation engaging in a private protective services profession that 
provides services on a contractual basis for a fee or other valuable 
consideration to any other person, firm, association, or corporation. 

(3) “Proprietary security organization” means any person, firm, associa- 
tion, or corporation or department thereof which employs security 
guards, alarm responders, armored car personnel, or couriers who are 
employed regularly and exclusively as an employee by an employer in 
connection with the business affairs of such employer. 

(b) It shall be unlawful for any person, firm, association, or corporation and 
its agents and employees to employ an armed security guard and knowingly 
authorize or permit him to carry a firearm during the course of performing his 
duties as an armed security guard if the Board has not issued him a firearm 
registration permit under this section or if the person, firm, association, or 
corporation permits an armed security guard to carry a firearm during the 
course of performing his duties whose firearm registration permit has been 
suspended, revoked, or has otherwise expired: 

(1) An armed security guard firearm registration permit grants authority 
to the armed security guard, while in the performance of his duties or 
traveling directly to and from work, to carry a standard .38 caliber or 
.32 caliber revolver or any other firearm approved by the Board and 
not otherwise prohibited by law. The use of any firearm not approved 
by the Board is prohibited. 

(2) All firearms carried by authorized armed security guards in the 
performance of their duties shall be owned or leased by the employer. 
Personally owned firearms shall not be carried by an armed security 
euard in the performance of his duties. 

(c) The applicant for an armed security guard firearm registration permit 
shall submit an application to the Board on a form provided by the Board. 

(d) Each armed security guard firearm registration permit issued under this 
section shall be in the form of a pocket card designed by the Board and shall 
identify the contract security company or proprietary security organization by 
whom the holder of the firearm registration permit is employed. An armed 
security guard firearm registration permit expires one year after the date of its 
issuance and must be renewed annually unless the permit holder’s employ- 
ment terminates before the expiration of the permit. 

(e) If the holder of an armed security guard firearm registration permit 
terminates his employment with the contract security company or proprietary 
security organization, the firearm registration permit expires and must be 
returned to the Board within 15 working days of the date of termination of the 
employee. 

(f) Acontract security company or proprietary security organization shall be 
allowed to employ an individual for 30 days as an armed security guard 
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pending completion of the firearms training required by this Chapter, if the 
contract security company or proprietary security organization obtains prior 
approval from the Director. The Board and the Attorney General shall provide 
by rule the procedure by which a contract security company or a proprietary 
security organization applicant may be issued a temporary firearm registra- 
tion permit by the Director of the Board pending a determination by the Board 
of whether to grant or deny an applicant a firearm registration permit. 

(g) The Board may suspend, revoke, or deny an armed security guard 
firearm registration permit if the holder or applicant has been convicted of any 
crime involving moral turpitude or any crime involving the illegal use, 
carrying, or possession of a deadly weapon or for violation of this section or 
rules promulgated by the Board to implement this section. The Director may 
summarily suspend an armed security guard firearm registration permit 
pending resolution of charges involving the illegal use, carrying, or possession 
of a firearm lodged against the holder of the permit. 

(h) The Board and the Attorney General shall establish a training program 
for armed security guards to be conducted by agencies and institutions 
approved by the Board and the Attorney General. The Board and the Attorney 
General may approve training programs conducted by a contract security 
company and the security department of a proprietary security organization, if 
the contract security company or security department of a proprietary security 
organization offers the courses listed in subdivision (1) of this subsection and 
if the instructors of the training program are certified trainers approved by the 
Board and the Attorney General: 

(1) The basic training course approved by the Board and the Attorney 
General shall consist of a minimum of four hours of classroom 
training which shall include: 

a. Legal limitations on the use of hand guns and on the powers and 
authority of an armed security guard, 

b. Familiarity with this section, 

c. Range firing and procedure and hand gun safety and maintenance, 
and 

d. Any other topics of armed security guard training curriculum 
which the Board deems necessary. 

(2) An applicant for an armed security guard firearm registration permit 
must fire a minimum qualifying score to be determined by the Board 
and the Attorney General on any approved target course approved by 
the Board and the Attorney General. 

(3) An armed security guard must complete a refresher course and shall 
requalify on the prescribed target course prior to the renewal of his 
firearm registration permit. 

(4) The Board and the Attorney General shall have the authority to 
promulgate all rules necessary to administer the provisions of this 
section concerning the training requirements of this section. 

(i) The Board may not issue an armed security guard firearm registration 
permit to an applicant until the applicant’s employer submits evidence 
satisfactory to the Board that the applicant: 

(1) Has satisfactorily completed an approved training course. 

(2) Meets all the qualifications established by this section and by the rules 
promulgated to implement this section. 

(3) Is mentally and physically capable of handling a firearm within the 
guidelines set forth by the Board and the Attorney General. 

(j) The Board and the Attorney General are authorized to prescribe reason- 
able rules to implement this section, including rules for periodic requalification 
with the firearm and for the maintenance of records relating to persons issued 
an armed security guard firearm registration permit by the Board. 
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(k) All fees collected pursuant to G.S. 74C-9(e)(7) and (8) shall be expended, 
under the direction of the Board, for the purpose of defraying the expense of 
administering the firearms provisions of this Chapter. 

(1) The Board and the Attorney General shall establish a training program 
for certified trainers to be conducted by agencies and institutions approved by 
the Board and the Attorney General. The Board or the Attorney General shall 
have the authority to promulgate all rules necessary to administer the 
provisions of this subsection. 

(1) The Board and the Attorney General shall also establish renewal 
requirements for certified trainers. 

(2) No certified trainer shall certify an armed security guard unless the 
armed security guard has successfully completed the training require- 
ments set out above in subsection (h) of this section. 

(m) The Board and the Attorney General shall establish a training program 
for unarmed security guards to be conducted by agencies and institutions 
approved by the Board and the Attorney General. The Board and the Attorney 
General shall have the authority to promulgate all rules necessary to admin- 
ister the provisions of this subsection. (1979, c. 818, s. 2; 1983, c. 67, s. 3; 1989, 
CG, (09, s. 11 2001-4877 s 64h) 


OPINIONS OF ATTORNEY GENERAL 


The definition of an armed security See opinion of Attorney General to James F. 
guard as set forth in subdivision (a)(1) includes Kirk, Administrator, N.C. Private Protective 
a private investigator who carries a weapon. Services Board, 60 N.C.A.G. 12 (1990). 


§ 74C-14. Mace. 


It shall be lawful for security guards registered pursuant to the provisions of 
this Chapter to possess and use tear gas (mace) to the extent allowed under the 
provisions of G.S. 14-401.6. (1979, c. 818, s. 2.) 


§ 74C-15. Pocket identification cards issued to licensees 
and trainees. 


(a) Upon the issuance of a license or trainee permit, a pocket identification 
card of design, size, and content approved by the Board shall be issued by the 
Board without charge to each licensee or trainee. The holder must have this 
card in his possession at all times when he is on duty and working within the 
scope of his employment. When a licensee or trainee to whom a card has been 
issued terminates his position as a licensee or trainee, the card must be 
surrendered to the Director of the Board within 10 working days thereafter. 

(b) Repealed by Session Laws 1989, c. 759, s. 12. (1979, c. 818, s. 2; 1989, c. 
759, s. 12; 2001-487, s. 64(i).) 


§ 74C-16. Prohibited acts. 


(a), (b) Repealed by Session Laws 1989, c. 759, s. 13. 
(c) It shall be unlawful for anyone not licensed or registered as required 
under this Chapter to: 

(1) Advertise or to hold himself out to be a licensee; 

(2) Advertise or to hold himself out to perform services for which a license 
is required when, in fact, the individual is not licensed or registered in 
accordance with this Chapter. 

(3) Repealed by Session Laws 1989, c. 759, s. 13. 

(d) through (f) Repealed by Session Laws 1989, c. 759, s. 13. (1979, c. 818, 
8. 2) 1983 eR tesio 1 9S cn G5 i estelver 1 98 9N G7 bone els.) 
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§ 74C-17. Enforcement. 


(a) The Board is authorized to apply in its own name to any judge of the 
superior court of the General Court of Justice for an injunction in order to 
prevent any violation or threatened violation of the provisions of this Chapter. 

(b) Any person, firm, association, or corporation or their agents and employ- 
ees violating any of the provisions of this Chapter or knowingly violating any 
rule promulgated to implement this Chapter shall be guilty of a Class 1 
misdemeanor. The Attorney General, or his representative, shall have concur- 
rent jurisdiction with the district attorneys of this State to prosecute violations 
of this Chapter. 

(c) In lieu of revocation or suspension of a license or permit under G.S. 
74C-12, a civil penalty of not more than two thousand dollars ($2,000) may be 
assessed by the Board against any person or business who violates any 
provision of this Chapter or any rule of the Board adopted pursuant to this 
Chapter. In determining the amount of any penalty, the Board shall consider 
the degree and extent of harm caused by the violation. The clear proceeds of 
civil penalties provided for in this subsection shall be remitted to the Civil 
Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 

(d) Proceedings for the assessment of civil penalties under this section shall 
be governed by Chapter 150B of the General Statutes. If the person assessed 
a civil penalty fails to pay the penalty to the Board, the Board may institute an 
action in the superior court of the county in which the person resides or has his 
principal place of business to recover the unpaid amount of the penalty. An 
action to recover a civil penalty under this section shall not relieve any party 
from any other penalty prescribed by law. (1979, c. 818, s. 2; 1983, c. 794, s. 6; 
1989, c. 759, s. 14; 1993, c. 539, s. 557; 1994, Ex. Sess., c. 24, s. 14(c); 1998-215, 
s. 98.) 


Legal Periodicals. — For note, “The Forty-  alties Under the North Carolina Constitu- 
Two Hundred Dollar Question: ‘May State  tion?’”, see 68 N.C.L. Rev. 1035 (1990). 
Agencies Have Discretion in Setting Civil Pen- 


CASE NOTES 


Board’s Authority to Assess Civil Pen- the Board in fulfilling its duties to require that 
alty Not Unconstitutional. — The authority those who hold themselves out as providing 
of the Board under subsection (c) of this section private protective services to citizens must 
to assess a civil penalty of up to $2,000 in lieuof meet high standards of training and profession- 
revocation or suspension of a license is not an __alism. North Carolina Private Protective Servs. 
unconstitutional attempt to confer a judicial Bd. v. Gray, Inc., 87 N.C. App. 143, 360 S.E.2d 
power on a state agency. The provision autho- 135 (1987). 
rizing civil penalties is reasonably necessary to 


§ 74C-18. Reciprocity; temporary permit. 


(a) To the extent that other states which provide for licensing of any private 
protective services profession provide for similar action for citizens of this 
State, the Board, in its discretion, may grant a private protective services 
license to a nonresident who holds a valid private protective services license of 
the same type from another state upon satisfactory proof furnished to the 
Board that the standards of licensure in such other states are at least 
substantially equivalent to those prevailing in this State. Applicants shall 
make application to the Board on the form prescribed by the Board for all 
applicants, shall comply with the provisions of G.S. 74C-10, and shall pay the 
fees required of all applicants. 
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(b) The Director, in his discretion and subject to the approval of the Board, 
may issue a temporary permit to a nonresident who has complied with the 
provisions of G.S. 74C-10 and who is validly licensed in another state to engage 
in a private protective service activity incidental to a specific case originating 
in another state. A temporary permit may be issued for a period of no more 
than 30 days and may be renewed. A temporary permit may contain such 
restrictions which the Board, in its discretion, deems appropriate. (1979, c. 
8138s. 2-1 9830 C167, Ss 45 19389 scr759, sub 20012487; SiG64G))) 


§ 74C-19. Severability. 


If any provision of this Chapter or the application thereof to any person or 
circumstance is for any reason held invalid, such invalidity shall not affect 
other provisions or applications of the Article which can be given effect without 
the invalid provision or application, and to this end the provisions of this 
Chapter are declared to be severable. (1979, c. 818, s. 2.) 


§ 74C-20: Repealed by Session Laws 1983, c. 673, s. 9. 


§ 74C-21. Law enforcement officer provisions. 


(a) No law enforcement officer of the United States, this State, any other 
state, or any political subdivision of a state shall be licensed as a private 
detective or security guard and patrol licensee under this Chapter. 

(b) An off-duty law enforcement officer may be employed during his off-duty 
hours by a licensed security guard and patrol company on an employer- 
employee basis. An off-duty law enforcement officer shall not wear his police 
officer’s uniform or use the police equipment while working for a security guard 
and patrol company. 

(c) Alaw enforcement officer may provide security guard and patrol services 
on an individual employer-employee basis to a person, firm, association, or 
corporation that is not engaged in a security guard and patrol profession. 
S308 c: 759, sailibs) 


CASE NOTES 


Cited in State v. Gaines, 332 N.C. 461, 421 
S.E.2d 569 (1992), cert. denied, 522 U.S. 900, 
ISS ete elo Ouse Hde2da77 (1997) 


8§ 74C-22 through 74C-29: Reserved for future codification purposes. 


ARTICLE 2. 


Private Protective Services Recovery Fund. 


§ 74C-30. Private Protective Services Recovery Fund cre- 
are payments to Fund; management; use of 
unds. 


(a) There is hereby created and established a special fund to be known as 
the “Private Protective Services Recovery Fund” (hereinafter Fund) which 
shall be set aside and maintained in the Office of the State Treasurer. Said 
Fund shall be used in the manner provided in this Article for the payment of 
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claims where the aggrieved person has suffered a direct monetary loss by 
reason of certain acts committed by any person licensed under this Chapter. 

(b) Nothing contained in this Article shall limit the authority of the Board to 
take disciplinary action against any licensee or trainee under this Chapter, nor 
shall the repayment in full or all obligations to the Fund by any licensee or 
trainee nullify or modify the effect of any other disciplinary proceeding brought 
under this Chapter. 

(c) In addition to the fees provided for elsewhere in this Chapter, the Board 
shall charge the following fees which shall be deposited into the Fund: 

(1) On July 1, 1983, the Board shall charge every licensee and trainee 
ae a license or trainee permit on that date a fee of fifty dollars 

(2) The Board shall charge each new applicant for a licensee or trainee 
permit fifty dollars ($50.00), provided that for purposes of this Article 
a new applicant is hereby defined as an applicant who did not possess 
a license or trainee permit on July 1, 1983; and 

(3) The Board is authorized to charge each licensee and trainee an 
additional amount, not to exceed fifty dollars ($50.00), on July 1 of any 
year in which the balance of the Fund is less than one hundred 
thousand dollars ($100,000), provided that any amount so assessed 
will be only so much as is needed to raise the level of the Fund to one 
hundred thousand dollars ($100,000). 

(d) The State Treasurer shall invest and reinvest the moneys in the Fund in 
a manner provided by law, provided that sufficient liquidity shall be main- 
tained to satisfy claims authorized by the Board. The proceeds from such 
investments shall be deposited to the credit of the Fund. The Board in its 
discretion, may use any and all of the proceeds from such investments for any 
of the following purposes: 

(1) To advance education and research in the private protective services 
field for the benefit of those licensed under the provisions of this 
Chapter and for the improvement of the industry; 

(2) To underwrite educational seminars, training centers and other edu- 
cational projects for the use and benefit generally of licensees and 
trainees; and 

(3) To sponsor, contract for and to underwrite any and all additional 
educational training and research projects of a similar nature having 
to do with the advancement of the private protective services field in 
INorihy@arolina,( 1983. c. 673, s. 2;.1985,.c. 597, ss. 10,11.) 


§ 74C-31. Application for payment out of Fund; hearing 
grounds. 


(a) The Fund shall serve as a guaranty for the obligations of those licensed 
under this Chapter. The Fund’s liability, as guaranty, is contingent upon a 
licensee or trainee defaulting upon an obligation owed to a person by the 
licensee or trainee where said obligation was entered into by the licensee or 
trainee within the scope of the licensee’s or trainee’s employment in providing 
private protective services. The Board shall be subrogated by the licensee or 
trainee in the amount paid out and the license or trainee permit shall be 
revoked or suspended until such time as full restitution is made to the Fund. 
The aggrieved party must exhaust all civil remedies against the licensee or 
trainee or the estate of the licensee or trainee before seeking reimbursement 
from the Fund. The following shall be excluded from reimbursable losses: 

(1) Losses of spouses, children, parents, grandparents, siblings, partners, 
associates, and employees of the licensee or trainee causing the losses; 

(2) Losses covered by any bond, surety agreement, or insurance contract 
to the extent covered thereby; and 
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(3) Losses that have been otherwise received from or paid by or on behalf 
of the licensee who defaulted on an obligation. 

(b) An aggrieved party may petition the Board for a hearing to determine 
whether or not a licensee or trainee defaulted upon an obligation owed to the 
aggrieved party by the licensee or trainee; whether, if such an obligation is 
found, it arose within the licensee’s or trainee’s scope of employment while 
providing private protective services; and if so, the amount of damages 
suffered by the aggrieved party. Said hearing shall be governed by the 
procedures of Chapter 150B of the General Statutes. 

(c) Claims filed under this Chapter may only be brought for obligations 
incurred on or after July 1, 1983. 

(d) Until such time as the Fund reaches one hundred thousand dollars 
($100,000), or at any time the Fund has insufficient assets in excess of one 
hundred thousand dollars ($100,000) to pay outstanding claims, the State 
Treasurer shall not disburse any payments to an aggrieved party. However, 
any party aggrieved and awarded payment as ordered by the Board which 
order is dated after July 1, 1983, shall hold a vested right for payment plus 
interest as provided in G.S. 24-1 once the Fund reaches a sufficient level for 
payments. Authorized payments which cannot be made due to the lack of funds 
will be paid as funds become available, beginning with those payments which 
have been unsatisfied for the longest period of time. 

(e) Hearings held pursuant to this Article shall be separate and apart from 
any hearings authorized pursuant to Article 1 of this Chapter. However, there 
is no prohibition against, if the Board so desires, holding hearings pursuant to 
Article 1 and Article 2 at the same location, on the same date, or in front of the 
same hearing officer, provided that in so doing no provisions of Chapter 150B 
of the General Statutes are violated. (1983, c. 673, s. 2; 1987, c. 827, s. 1; 1989, 
CH O9 eS. lie) 


§ 74C-32. Order directing payment out of Fund. 


If the Board finds, after a hearing pursuant to G.S. 74C-31, that the Fund, 
as guarantor, should make a payment to an aggrieved party, the Board shall 
enter an order directed to the State Treasurer authorizing payment from the 
Fund of whatever sum the Board shall find to be payable in accordance with 
the limitations contained in this Article. (1983, c. 673, s. 2.) 


§ 74C-33. Maximum liability; pro rata distribution. 


(a) Payments from the Fund shall be subject to the following limitations: 
(1) The Fund shall not be liable for more than five thousand dollars 
($5,000) per obligation regardless of the number of persons aggrieved; 


an 

(2) The lability of the Fund shall not exceed in the aggregate ten 
thousand dollars ($10,000) for any one licensee or trainee within a 
single calendar year. 

(b) Ifthe maximum liability of the Fund is insufficient to pay in full the valid 
claims of all aggrieved persons whose claims relate to the same obligation or to 
the same licensee or trainee, the amount for which the Fund is liable shall be 
distributed among the claimants in a ratio that their respective claims bear to 
the total of such valid claims or in such manner as the Board deems equitable. 
Upon action of the Board or parties, the Board may require all claimants and 
prospective claimants to be joined in one action to the end that the respective 
rights of all such claimants to the Fund may be equitably adjudicated and 
settled. (1983, c. 673, s. 2.) 
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Chapter 74D. 


Alarm Systems. 


Article 1. 
Alarm Systems Licensing Act. 


Sec. 

74D-1. 
74D-2. 
74D-3. 


Title. 

Licenses required. 

Exemptions. 

74D-4. Alarm Systems Licensing Board. 

74D-5. Powers of the Board. 

74D-5.1. Position of Director created. 

74D-5.2. Investigative powers of the Attorney 
General. 

74D-6. Denial of a license or registration. 

74D-7. Form of license; term; assignability; re- 
newal; posting; branch offices; 
fees. 

74D-8. Registration of persons employed. 

74D-8.1. Apprenticeship registration permit. 

74D-9. Certificate of liability insurance re- 


Sec. 
quired; form and approval; sus- 
pension for noncompliance. 

74D-10. Suspension or revocation of licenses 
and registrations; appeal. 

74D-11. Enforcement. 

74D-12. Severability. 

74D-13. Transfer of funds. 

74D-14 through 74D-29. [Reserved.] 


Article 2. 
Alarm Systems Recovery Fund. 


74D-30. Alarm Systems Recovery Fund cre- 
ated; payment to Fund; manage- 
ment; use of funds. 

74D-31. Application for payment out of Fund; 
hearing grounds. 

74D-32. Order directing payment out of Fund. 

74D-33. Maximum liability; pro rata distribu- 
tion. 


ARTICLE 1. 


Alarm Systems Licensing Act. 


§ 74D-1. Title. 


This act may be cited as the “Alarm Systems Licensing Act.” (1983, c. 786, s. 


i, 


Editor’s Note. — Session Laws 1985, c. 561, 
s. 7, designated G.S. 74D-1 through 74D-13 as 
Article 1 of Chapter 74D. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 

Session Laws 2001-424, s. 23.2, provides: 
“The Private Protective Services and Alarm 
Systems Licensing Boards shall pay the appro- 
priate State agency for the use of physical 
facilities and services provided to those boards 
by the State.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2008 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 


Session Laws 2001-424, s. 36.5, is a sever- 
ability clause. 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 15.2, provides: 
“The Private Protective Services and Alarm 
Systems Licensing Boards shall pay the appro- 
priate State agency for the use of physical 
facilities and services provided to those Boards 
by the State.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 
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OPINIONS OF ATTORNEY GENERAL 


Licensing Required. — The Alarm Sys- General to Mr. James F. Kirk, Administrator, 
tems Licensing Act requires that businesses Alarm Systems Licensing Board, 55 N.C.A.G. 
which install and service retail storefront 89 (1986). 
alarms be licensed. See opinion of Attorney 


§ 74D-2. Licenses required. 


(a) No person, firm, association, corporation, or department or division of a 
firm, association or corporation, shall engage in or hold itself out as engaging 
in an alarm systems business without first being licensed in accordance with 
this Chapter. For purposes of this Chapter an “alarm systems business” is 
defined as any person, firm, association or corporation which sells or attempts 
to sell by engaging in a personal solicitation at a residence or business when 
combined with personal inspection of the interior of the residence or business 
to advise on specific types and specific locations of alarm system devices, 
installs, services, monitors or responds to electrical, electronic or mechanical 
alarm signal devices, burglar alarms, television cameras or still cameras used 
to detect burglary, breaking or entering, intrusion, shoplifting, pilferage, or 
theft. A department or division of a firm, association or corporation may be 
separately licensed under this Chapter if the distinct department or division, 
as opposed to the firm, association or corporation as a whole, engages in an 
alarm systems business. Such a department or division shall ensure strict 
confidentiality of private security information, and the private security infor- 
mation of the department or division must, at a minimum, be physically 
separated from other premises of the firm, association or corporation. 

(b) Repealed by Session Laws 1989, c. 730, s. 1. 

(c)(1) No business entity shall do business under this Chapter unless the 
business entity has in its employ a designated resident qualifying 
agent who meets the requirements for a license issued under and who 
is, in fact, licensed under the provisions of this Chapter, unless 
otherwise approved by the Board. Provided, however, that this ap- 
proval shall not be given unless the business entity has and continu- 
ously maintains in this State a registered agent who shall be an 
individual resident in this State. Service upon the registered agent 
appointed by the business entity of any process, notice or demand 
required by or permitted by law to be served upon the business entity 
by the Alarm Systems Licensing Board shall be binding upon the 
business entity and the licensee. Nothing herein contained shall limit 
or affect the right to serve any process, notice or demand required or 
permitted by law to be served upon a business entity in any other 
manner or hereafter permitted by law. 

(2) For the purposes of this Chapter, a “qualifying agent” means an 
individual in a management position who is licensed under this 
panel and whose name and address have been registered with the 

oard. 

(3) In the event that the qualifying agent upon whom the business entity 
relies in order to do business ceases to perform his duties as qualifying 
agent, the business entity shall notify the board in writing within 10 
working days. The business entity must obtain a substitute qualifying 
agent within 30 days after the original qualifying agent ceases to 
serve as qualifying agent unless the board, in its discretion, and upon 
written request of the business entity, extends this period for good 
cause for a period of time not to exceed three months. 

(4) The license certificate shall list the name of at least one designated 
qualifying agent. No licensee shall serve as the qualifying agent for 
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Ase eas one business entity without the prior approval of the 
oard. 

(5) The Department of Justice may provide a criminal record check to the 
Alarm Systems Licensing Board for a person who has applied for a 
new or renewal license, registration, certification, or permit through 
the Alarm Systems Licensing Board. The Board shall provide to the 
Department of Justice, along with the request, the fingerprints of the 
applicant, any additional information required by the Department of 
Justice, and a form signed by the applicant consenting to the check of 
the criminal record and to the use of the fingerprints and other 
identifying information required by the State or national repositories. 
The applicant’s fingerprints shall be forwarded to the State Bureau of 
Investigation for a search of the State’s criminal history record file, 
and the State Bureau of Investigation shall forward a set of the 
fingerprints to the Federal Bureau of Investigation for a national 
criminal history check. The Board shall keep all information pursuant 
to this subdivision privileged, in accordance with applicable State law 
and federal guidelines, and the information shall be confidential and 
shall not be a public record under Chapter 132 of the General 
Statutes. 

The Department of Justice may charge each applicant a fee for 
conducting the checks of criminal history records authorized by this 
subdivision. 

(d) Upon receipt of an application, the board shall cause a background 
investigation to be made during which the applicant shall be required to show 
that he meets all the following requirements and qualifications prerequisite to 
obtaining a license: 

(1) That the applicant is at least 18 years of age; 

(2) That the applicant is of good moral character and temperate habits. 
The following shall be prima facie evidence that the applicant does not 
have good moral character or temperate habits: conviction by any 
local, State, federal, or military court of any crime involving the illegal 
use, carrying, or possession of a firearm; conviction of any crime 
involving the illegal use, possession, sale, manufacture, distribution 
or transportation of a controlled substance, drug, narcotic, or alcoholic 
beverages; conviction of a crime involving felonious assault or an act 
of violence; conviction of a crime involving unlawful breaking or 
entering, burglary, larceny, or of any offense involving moral turpi- 
tude; or a history of addiction to alcohol or a narcotic drug; provided 
that, for purposes of this subsection, “conviction” means and includes 
the entry of a plea of guilty, plea of no contest, or a verdict rendered in 
open court by a judge or jury; 

(3) That the applicant has the necessary training, qualifications and 
experience to be licensed. 

(e) The board may require the applicant to demonstrate his qualifications by 
oral or written examination, or both. 

(f) Except for purposes of administering the provisions of this section and for 
law enforcement purposes, the home address or telephone number of an 
applicant, licensee, or the spouse, children, or parents of an applicant or 
licensee is confidential under G.S. 132-1.2, and the Board shall not disclose 
this information unless the applicant or licensee consents to such disclosure. 
The provisions of this subsection shall not apply when a licensee’s home 
address or telephone number is also his or her business address and telephone 
number. Violation of this subsection shall constitute a Class 3 misdemeanor. 
me soace 1861s. 1° 1985, c 561, s. 1; 1989,.c: 730,.s. 1; 1991 (Reg. Sess., 1992), 
c. 953, s. 1; 1999-446, s. 2; 2002-147, s. 4.) 


803 


§74D-3 


Editor’s Note. — Session Laws 2002-147, s. 
15, provides: “If the Private Security Officer 
Employment Standards Act of 2002 [S. 2238, 
107th Cong. (2002)] is enacted by the United 
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States Congress, the State of North Carolina 
declines to participate in the background check 
system authorized by that act as a result of the 
enactment of this act.” 


OPINIONS OF ATTORNEY GENERAL 


Businesses Which Install and Service 
Retail Storefront Alarms. — The Alarm Sys- 
tems Licensing Act requires that businesses 
which install and service retail storefront 


alarms be licensed under this Chapter. See 
opinion of Attorney General to Mr. James F. 
Kirk, Administrator, Alarm Systems Licensing 
Board, 55 N.C.A.G. 89 (1986). 


CASE NOTES 


Cited in Decker v. UNUM Provident Corp., 
— F.3d —, 2004 U.S. App. LEXIS 1268 (4th Cir. 
Jan. 28, 2004). 


§ 74D-3. Exemptions. 


The provisions of this Chapter shall not apply to: 
(1) A person, firm, association or corporation which sells or manufactures 


alarm systems, unless such persons, firm, association or corporation 
makes personal inspections of interiors of residences or businesses to 
advise on specific types and specific locations of alarm system devices, 
installs, services, monitors or responds to alarm systems at or from a 
protected premises or a premises to be protected and thereby obtains 
knowledge of specific application or location of the alarm system; 


(2) Installation, servicing or responding to fire alarm systems or any 


alarm device which is installed in a motor vehicle, aircraft or boat: 


(3) Installation of an alarm system on property owned by or leased to the 


installer; 


(4) An alarm monitoring company located in another state which demon- 


strates to the Board’s satisfaction that it does not conduct any 
business through a personal representative present in this State but 
which solicits and conducts business solely through interstate com- 
munication facilities such as telephone messages, earth satellite relay 
stations and the United States postal service; and 


(5) A person or business providing alarm systems services to a State 


agency or local government if that person or business has been 
providing those services to the State agency or local government for 
more than five years prior to the effective date of this Chapter, and the 
State agency or local government joins with the person or business in 
requesting the application of this exemption. (1983, c. 786, s. 1; 1987, 
c. 11; 1989, c. 730, s. 2; 1991 (Reg. Sess., 1992), c. 953, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


Businesses Which Install and Service 
Retail Storefront Alarms. — The Alarm Sys- 
tems Licensing Act requires that businesses 
which install and service retail storefront 


alarms be licensed under this Chapter. See 
opinion of Attorney General to Mr. James F. 
Kirk, Administrator, Alarm Systems Licensing 
Board, 55 N.C.A.G. 89 (1986). 


§ 74D-4. Alarm Systems Licensing Board. 


(a) The Alarm Systems Licensing Board is hereby established. 
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(b) The Board shall consist of seven members: the Attorney General or his 
designee; two persons appointed by the Governor, one of whom shall be 
licensed under this Chapter and one of whom shall be a public member; two 
persons appointed by the General Assembly upon the recommendation of the 
President Pro Tempore of the Senate in accordance with G.S. 120-121, one of 
whom shall be licensed under this Chapter and one of whom shall be a public 
member; and two persons appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives in accordance 
with G.S. 120-121, one of whom shall be licensed under this Chapter and one 
of whom shall be a public member. 

(c) Each member shall be appointed for a term of three years and shall serve 
until a successor is installed. No member shall serve more than two complete 
three-year consecutive terms. The term of each member, other than the 
Attorney General or his designee, who is serving on August 7, 1989, shall 
terminate on June 30, 1989. Of the appointments made by the General 
Assembly upon the recommendation of the President of the Senate to begin on 
July 1, 1989, one member shall be for a term of one year and one member shall 
be for a term of three years. Of the appointments made by the General 
Assembly upon the recommendation of the Speaker of the House of Represen- 
tatives, one member shall be appointed for a term of two years and cne member 
shall be appointed for a term of three years. Thereafter all terms shall be for 
three years. 

(d) A vacancy on the Board shall be filled for the unexpired term by the 
original appointing authority. Vacancies in legislative appointments shall be 
filled under G.S. 120-122. A vacancy may be created by removal of a Board 
member, either at the pleasure of the original appointing authority or by the 
remaining members of the Board for misconduct, incompetence or neglect of 
duty. A Board member may only be removed by remaining board members 
pursuant to a hearing at which the member subject to removal has an 
opportunity to be heard. 

(e) Board members who are also State officers or employees shall receive no 
per diem compensation for serving on the Board, and shall only receive the 
travel allowances set forth in G.S. 138-6. All other Board members shall 
receive reimbursement in accordance with G.S. 93B-5(b) and, notwithstanding 
G.S. 93B-5(a), shall receive as compensation for their services per diem not to 
exceed one hundred dollars ($100.00) for each day during which they are 
engaged in the official business of the Board. The Board shall set the per diem 
compensation of Board members who are not also State officers or employees. 

(f) The Board shall elect a chairman and a vice-chairman from its member- 
ship by majority vote at the first meeting of its fiscal year. The vice-chairman 
shall serve as chairman of the screening committee and shall also serve as 
chairman in the chairman’s absence. At no time shall both the positions of 
chairman and vice-chairman be held by either an industry representative or a 
nonindustry representative. 

(g) The Board shall meet at the call of the chairman or a majority of the 
members of the Board. The Board shall adopt rules governing the call and 
conduct of its meetings. A majority of the current Board membership consti- 
tutes a quorum. (1983, c. 786, s. 1; 1985, c. 561, s. 4; 1985 (Reg. Sess., 1986), c. 
1026, s. 18; 1989, c. 730, s. 3; 1991 (Reg. Sess., 1992), c. 953, s. 3; 1995, c. 490, 
vel oy 


Editor’s Note. — Session Laws 1989, c¢.500, are operated on a self-supporting fee-funded 
s. 59 provides: “The Private Protective Services __ basis.” 
and Alarm Systems Licensing Boards are re- Session Laws 1995, c. 490, which amended 
sponsible for adjusting fees as necessary within this section, in s. 65 provides that this act 
the statutory limits to ensure that both boards applies with respect to terms beginning on or 
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after January 1, 1997, and to vacancies occur- 
ring on or after that date regardless of the date 
the term began. 

Session Laws 1999-237, s. 19.4, provides that 
the Private Protective Services and Alarm Sys- 
tems Licensing Boards shall pay the appropri- 
ate State agency for the use of physical facili- 
ties provided to those boards by the State. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
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beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities during, the 
1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


§ 74D-5. Powers of the Board. 


(a) In addition to the powers conferred upon the Board elsewhere in this 
Chapter, the Board shall have the power to: 

(1) Promulgate rules necessary to carry out and administer the provisions 
of this Chapter including the authority to require the submission of 
reports and information by licensees under this Chapter; 

(2) Determine minimum qualifications and establish minimum education, 
experience, and training standards for applicants and licensees under 
this Chapter; 

(3) Conduct investigations regarding alleged violations and make evalu- 
ations as may be necessary to determine if licensees and registrants 
under this Chapter are complying with the provisions of this Chapter; 

(4) Adopt and amend bylaws, consistent with law, for its internal man- 
agement and control; 

(5) Investigate and approve individual applicants to be licensed or regis- 
tered according this Chapter; 

(6) Deny, suspend, or revoke any license issued or to be issued under this 
Chapter to any applicant or licensee who fails to satisfy the require- 
ments of this Chapter or the rules established by the Board. The 
denial, suspension, or revocation of such license shall be in accordance 
with Chapter 150B of this General Statutes of North Carolina; 

(7) Issue subpoenas to compel the attendance of witnesses and the 
production of pertinent books, accounts, records, and documents. The 
district court shall have the power to impose punishment pursuant to 
G.S. 5A-21 et seq. for acts occurring in matters pending before the 
Board which would constitute civil contempt if the acts occurred in an 
action pending in court; and 

(8) paultact for services as necessary to carry out the functions of the 

oard. 

(b) The chairman of the Board or his representative designated to be a 
hearing officer may conduct any hearing called by the board for the purpose of 
denial, suspension, .or revocation of a license or registration under this 
Chapter. (1983, c. 786, s. 1; 1987, c. 827, s. 1; 1999-456, s. 21.) 


§ 74D-5.1. Position of Director created. 


The position of Director of the Alarm Systems Licensing Board is hereby 
created within the Department of Justice. The Attorney General shall appoint 
a person to fill this full-time position. The Director’s duties shall be to 
administer the directives contained in this Chapter and the rules promulgated 
by the Board to implement this Chapter and to carry out the administrative 
duties incident to the functioning of the Board in order to actively police the 
alarm systems industry to insure compliance with the law in all aspects. The 
Director may issue a temporary grant or denial of a request for registration 
subject to final action by the Board at its next regularly scheduled meeting. 
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ae en s. 3; 1991 (Reg. Sess., 1992), c. 953, s. 4; 1999-456, s. 22; 2001-487, 
S. a). 


§ 74D-5.2. Investigative powers of the Attorney General. 


The Attorney General for the State of North Carolina shall have the power 
to investigate or cause to be investigated any complaints, allegations, or 
suspicions of wrongdoing or violations of this Chapter involving individuals 
licensed, or to be licensed, under this Chapter. (1985, c. 561, s. 5.) 


§ 74D-6. Denial of a license or registration. 


Upon a finding that the applicant meets the requirements for licensure or 
registration under this Chapter, the Board shall determine whether the 
applicant shall receive the license or registration applied for. The grounds for 
denial include: 

(1) Commission of some act which, if committed by a registrant or 
licensee, would be grounds for the suspension or revocation of a 
registration or license under this Chapter; 

(2) Conviction of a crime involving fraud; 

(3) Lack of good moral character or temperate habits. The following shall 
be prima facie evidence that the applicant does not have good moral 
character or temperate habits: conviction by any local, State, federal, 
or military court of any crime involving the illegal use, carrying, or 
possession of a firearm; conviction of any crime involving the illegal 
use, possession, sale, manufacture, distribution, or transportation of a 
controlled substance, drug, narcotic, or alcoholic beverages; conviction 
of a crime involving felonious assault or an act of violence; conviction 
of a crime involving unlawful breaking or entering, burglary or 
larceny or of any offense involving moral turpitude; or a history of 
addiction to alcohol or a narcotic drug; provided that, for purposes of 
this subsection “conviction” means and includes the entry of a plea of 
guilty, plea of no contest, or a verdict rendered in open court by a judge 
or jury; 

(4) Previous denial under this Chapter or previous revocation for cause; 

(5) Knowingly making any false statement or misrepresentation in an 
application made to the Board for a license or registration. (1983, c. 
736. sul 935) c) O61, s. 2; 1991 (Reg. Sess., 1992); c. 953, s. 5.) 


§ 74D-7. Form of license; term; assignability; renewal; 
posting; branch offices; fees. 


(a) The license when issued shall be in such form as may be determined by 

the Board and shall state: 
(1) The name of the licensee; 
(2) The name under which the licensee is to operate; and 
(3) The number and expiration date of the license. 

(b) The license shall be issued for a term of two years. Each license must be 
renewed before expiration of the term of the license. Following issuance, the 
license shall at all times be posted in a conspicuous place in the principal place 
of business of the licensee. A license issued under this Chapter is not 
assignable. 

(c) No licensee shall engage in any business regulated by this Chapter under 
a name other than the licensee name or names which appear on the certificate 
issued by the Board. 

(d) Any branch office of an alarm systems business shall obtain a branch 
office certificate. A separate certificate stating the location and licensed 


807 


§74D-8 CH. 74D. ALARM SYSTEMS §74D-8 


qualifying agent shall be posted at all times in a conspicuous place in each 
branch office. Every business covered under the provisions of this Chapter 
shall file in writing with the Board the addresses of each of its branch offices. 
All licensees of a branch office shall notify the Board in writing, within 10 
working days after the establishment, closing, or changing of the location of 
any branch office. A licensed qualifying agent may be responsible for more than 
one branch office of an alarm systems business with the prior approval of the 
Board. Temporary approval may be granted by the Director, upon application 
of the qualifying agent, for a period of time not to exceed 10 working days after 
the adjournment of the next regularly scheduled meeting of the Board unless 
the Board determines that the application should be denied. 
(e) The Board may charge fees as follows: 

(1) A nonrefundable initial license application fee in an amount not to 
exceed one hundred fifty dollars ($150.00). 

(2) Anew or renewal license fee in an amount not to exceed five hundred 
dollars ($500.00). 

(3) Alate license renewal fee to be paid in addition to the renewal fee due 
in an amount not to exceed one hundred dollars ($100.00), if the 
license has not been renewed on or before the expiration date of the 
license. 

(4) Aregistration fee in an amount not to exceed fifty dollars ($50.00) plus 
any fees charged to the board for background checks by the State 
Bureau of Investigation. 

(5) A fee for reregistration of an employee who changes employment to 
another licensee, not to exceed ten dollars ($10.00). 

(6) Pena office certificate fee not to exceed one hundred fifty dollars 
($150.00). 

(7) A fee not to exceed fifty dollars ($50.00) for each reconsideration of a 
license or registration permit that has been filed or returned to the 
applicant for correctable errors. 

All fees collected pursuant to this section shall be expended, under the 
direction of the Board, for the purpose of defraying the expense of administer- 
ing this Chapter. (1983, c. 786, s. 1; 1989, c. 730, s. 4; 1991 (Reg.,Sess., 1992), 
c. 953, s. 6; 2001-487, s. 65(b); 2004-201, s. 1.) 


Effect of Amendments. — Session Laws vision (e)(2); substituted “fifty dollars ($50.00)” 
2004-201, s. 1, effective August 17, 2004, sub- for “twenty dollars ($20.00)” in subdivision 
stituted “five hundred dollars ($500.00)” for (e)(4); and added subdivision (e)(7). 

“three hundred fifty dollars ($350.00)” in subdi- 


§ 74D-8. Registration of persons employed. 


(a)(1) All licensees of an alarm systems business shall register with the 
Board within 20 days after the employment begins, all of the licensee’s 
employees that are within the State, unless in the discretion of the 
Director, the time period is extended for good cause. To register an 
employee, a licensee shall submit to the Board as to the employee: 
set(s) of classifiable fingerprints on standard F.B.I. applicant cards; 
recent color photograph(s) of acceptable quality for identification; and 
statements of any criminal records obtained from the appropriate 
authority in each area where the employee has resided within the 
immediately preceding 48 months. 

(2) Except during the period allowed for registration in subdivision (a)(1) 
of this section, no alarm systems business may employ any employee 
unless the employee’s registration has been approved by the Board as 
set forth in this section. 


808 


$74D-8.1 ART. 1. ALARM SYSTEMS LICENSING ACT §74D-9 


(b) The Director shall be notified in writing of the termination of any 
employee registered under this Chapter within 20 days after the termination. 

(c) The Board shall issue a registration card to each employee of a licensee 
who is registered under this Chapter. The registration card shall expire two 
years after its date of issuance and shall be renewed before the expiration of 
the term of the registration. If a registered person changes employment to 
another licensee, the registration card may remain valid; however, persons 
changing employment must pay the fee authorized by G.S. 74D-7(e)(5). 

(d) If all required documents, properly completed, have been submitted to 
the Board no later than 20 days after an employee begins employment, the 
employer of each applicant for registration shall give the applicant a copy of 
the complete application which the employee can use until a registration card 
issued by the Board is received. (19838, c. 786, s. 1; 1985, c. 561, s. 6; 1989, c. 
730, s. 5; 1991 (Reg. Sess., 1992), c. 958, s. 7; 2001-487, s. 65(c).) 


§ 74D-8.1. Apprenticeship registration permit. 


(a) The Board may issue an apprenticeship registration permit to an 
applicant who is 16 or 17 years old and currently enrolled in high school if the 
applicant holds a valid drivers license and submits at least three letters of 
recommendation stating that the applicant is of good moral character as 
provided in G.S. 74D-2(d)(2). The letters of recommendation shall be from 
persons who are not related to the individual, and at least one of the letters 
shall be from an official at the school where the applicant is currently enrolled. 

(b) There shall be no fee for an apprenticeship registration permit, and the 
permit shall expire when the holder attains the age of 18 years. The denial, 
suspension, or revocation of an apprenticeship registration permit shall be in 
accordance with the provisions of Chapter 150B of the General Statutes. 

(c) The applicant shall not perform services as authorized under this 
Chapter until after the Board has reviewed his or her application and issued 
him or her an apprenticeship registration permit. The holder of an appren- 
ticeship registration permit shall be accompanied by a licensee or registered 
employee while engaged in activities authorized under this Chapter. (1999- 
4468505) 


§ 74D-9. Certificate of liability insurance required; form 
and approval; suspension for noncompliance. 


(a) through (c) Repealed by Session Laws 1985, c. 561, s. 8. 

(d) No license shall be issued under this act unless the applicant files with 
the Board evidence of a policy of liability insurance which policy must provide 
for the following minimum coverage: fifty thousand dollars ($50,000) because 
of bodily injury or death of one person as a result of the negligent act or acts 
of the principal insured or his agents operating in the course and scope of his 
employment; subject to said limit for one person, one hundred thousand dollars 
($100,000) because of bodily injury or death of two or more persons as the 
result of the negligent act or acts of the principal insured or his agent operating 
in the course and scope of his or her agency; twenty thousand dollars ($20,000) 
because of injury to or destruction of property of others as the result of the 
negligent act or acts of the principal insured or his agents operating in the 
course and scope of his or her agency. 

(e) An insurance carrier shall have the right to cancel such policy of liability 
insurance upon giving written notice to the Board within a reasonable time 
before the effective date of the cancellation. Provided, however, that such 
cancellation shall not affect any liability on the policy which accrued prior 
thereto. The policy of liability shall be approved by the Board as to form, 
execution, and terms thereon. 
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(f) Every licensee shall at all times maintain on file with the Board a 
certificate of insurance required by this Chapter in full force and effect and 
upon failure to do so, the license of such licensee shall be automatically 
suspended and shall not be reinstated until an application therefor, in the form 
prescribed by the Board, is filed together with a proper insurance certificate. 
(1988 ¢. 786,'s) 1°1985,'c. 561) s. 8; 1989; ©.'730, s:'6; 1991 (Reg. Sess), 1992) 
Cavoor emcn) 


§ 74D-10. Suspension or revocation of licenses and regis- 
trations; appeal. 


(a) The Board may, after notice and an opportunity for hearing, suspend or 
revoke a license or registration issued under this Chapter if it is determined 
that the licensee or registrant has: 

(1) Made any false statement or given any false information in connection 
with any application for a license or registration, or for the renewal or 
reinstatement of a license or registration; 

(2) Violated any provision of this Chapter; 

(3) Violated any rule promulgated by the Board pursuant to the authority 
contained in this Chapter; 

(4) Been convicted of any crime involving moral turpitude or any other 
crime involving violence or the illegal use, carrying, or possession of a 
dangerous weapon; 

(5) Failed to correct business practices or procedures that have resulted in 
a prior reprimand by the Board; 

(6) Impersonated or permitted or aided and abetted any other person to 
impersonate a law-enforcement officer of the United States, this 
State, or any of its political subdivisions; 

(7) Engaged in or permitted any employee to engage in any alarm systems 
business when not lawfully in possession of a valid license issued 
under the provisions of this Chapter; 

(8) Committed an unlawful breaking or entering, assault, battery, or 
kidnapping; 

(9) Committed any other act which is a ground for the denial of an 
application for a license or registration under this Chapter; 

(10) Failure to maintain the certificate of liability required by this 
Chapter; 

(11) Any judgment of incompetency by a court having jurisdiction under 
Chapter 385A or former Chapter 385 of the General Statutes or 
commitment to a mental health facility for treatment of mental 
illness, as defined in G.S. 122C- 3(21), by a court having jurisdiction 
under Article 5 of Chapter 122C of the General Statutes; 

(12) Accepted payment in advance for services not performed within a 
reasonable time period; 

(13) A lack of temperate habits or of good moral character. The acts that 
are prima facie evidence of lack of temperate habits or of good moral 
character under G.S. 74D-6(3) are prima facie evidence of the same 
under this subdivision. 

(b) The revocation or suspension of license or registration by the Board as 
provided in subsection (a) shall be in writing, stating the grounds upon which 
the Board decision is based. The aggrieved person shall have the right to 
appeal from such decision as provided in Chapter 150B of the General 
Statutes:/(1983)°c.'786,.s.%l: 1985,c. 561; s! 9:98 7ice 550; sxZ2l ce eo ier 
1989) er 730, isie727199 lb (RegmSessail 992) en Obs est On) 
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§ 74D-11. Enforcement. 


(a) The Board is authorized to apply in its own name to any judge of the 
Superior Court of the General Court of Justice for an injunction in order to 
prevent any violation or threatened violation of the provisions of this Chapter. 

(b) Any person, firm, association, corporation, or department or division of a 
firm, association or corporation, or their agents and employees violating any of 
the provisions of this Chapter or knowingly violating any rule promulgated to 
implement this Chapter shall be guilty of a Class 1 misdemeanor. The Attorney 
General, or his representative, shall have concurrent jurisdiction with the 
district attorneys of this State to prosecute violations of this Chapter. 

(c) The regulation of alarm systems businesses shall be exclusive to the 
Board; however, any city or county shall be permitted to require an alarm 
systems business operating within its jurisdiction to register and to supply 
information regarding its license, and may adopt an ordinance to require users 
of alarm systems to obtain revocable permits when alarm usage involves 
automatic signal transmission to a law-enforcement agency. 

(d) In lieu of revocation of suspension of a license or registration under G.S. 
74D-10, a civil penalty of not more than two thousand dollars ($2,000) may be 
assessed by the Board against any person who violates any provision of this 
Chapter, or any rule of the Board adopted pursuant to this Chapter. In 
determining the amount of any penalty, the Board shall consider the degree 
and extent of harm caused by the violation. The clear proceeds of all penalties 
collected under this section shall be remitted to the Civil Penalty and 
Forfeiture Fund in accordance with G.S. 115C-457.2. 

(e) Proceedings for the assessment of civil penalties shall be governed by 
Chapter 150B of the General Statutes. If the person assessed a penalty fails to 
pay the penalty to the Board, the Board may institute an action in the superior 
_ court of the county in which the person resides or has his principal place of 
business to recover the unpaid amount of the penalty. An action to recover a 
civil penalty under this section shall not relieve any party from any other 
penalty prescribed by law. (1983, c. 786, s. 1; 1989, c. 730, s. 8; 1991 (Reg. Sess., 
1992) 7629531510; 1993)c. 539;'s. 558; 1994, Ex. Sess.,; c. 24,8: 14(c); 1998-215, 
eae 272) 


§ 74D-12. Severability. 


If any provision of this Chapter or the application thereof to any person or 
circumstance is for any reason held invalid, such invalidity shall not affect 
other provisions or applications of the Article which can be given effect without 
the invalid provision or application, and to this end the provisions of this 
Chapter are declared to be severable. (1988, c. 786, s. 1.) 


§ 74D-13. Transfer of funds. 


All fees collected pursuant to Chapter 74C of the General Statutes from 
alarm systems businesses which have not been expended upon January l, 
1984, shall be transferred to the Board by the Private Protective Services 
Board for the purpose of defraying the expenses of administering this act. 
CUS SPO rel over ren ae 


§§ 74D-14 through 74D-29: Reserved for future codification purposes. 
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ARTICLE 2. 
Alarm Systems Recovery Fund. 


§ 74D-30. Alarm Systems Recovery Fund created; pay- 
ment to Fund; management; use of funds. 


(a) There is hereby created and established a special fund to be known as 
the “Alarm Systems Recovery Fund” (hereinafter Fund) which shall be set 
aside and maintained in the office of the State Treasurer. Said Fund shall be 
used in the manner provided in this Article for the payment of claims where 
the aggrieved person has suffered a direct monetary loss by reason of certain 
acts committed by any person licensed under this Chapter. 

(b) Nothing contained in this Article shall limit the authority of the Board to 
take disciplinary action against any licensee under this Chapter, nor shall the 
repayment in full of all obligations to the Fund by any licensee nullify or 
modify the effect of any other disciplinary proceeding brought under this 
Chapter. 

(c) In addition to the fees provided for elsewhere in this Chapter, the Board 
shall charge the following fees which shall be deposited into the Fund: 

(1) On July 1, 1985, the Board shall charge every licensee on that date a 
fee of fifty dollars ($50.00); 

(2) The Board shall charge each new applicant for a license fifty dollars 
($50.00), provided that for purposes of this Article a new applicant is 
hereby defined as an applicant who did not possess a license on July 
1, 1985;-and 

(3) The Board is authorized to charge each licensee an additional amount, 
not to exceed fifty dollars ($50.00), on July 1 of any year in which the 
balance of the Fund is less than one hundred thousand dollars 
($100,000). 

(d) The State Treasurer shall invest and reinvest the moneys in the Fund in 
a manner provided by law, provided that sufficient liquidity shall be main- 
tained to satisfy claims authorized by the Board. The proceeds from such 
investments shall be deposited to the credit of the Fund. The Board in its 
discretion, may use any and all of the proceeds from such investments for any 
of the following purposes: 

(1) To advance education and research in the alarm systems field for the 
benefit of those licensed under the provisions of this Chapter and for 
the improvement of the industry; 

(2) To underwrite educational seminars, training centers and other edu- 
cational projects for the use and benefit generally of licensees, and 

(3) To sponsor, contract for and to underwrite any and all additional 
educational training and research projects of a similar nature having 
to do with the advancement of the alarm systems field in North 
Carolinam( 19850856 1.s- 7.) 


§ 74D-31. Application for payment out of Fund; hearing 
grounds. 


(a) The Fund shall serve as a guaranty for the obligations of those licensed 
under this Chapter. The Fund’s liability, as guaranty, is contingent upon a 
licensee defaulting upon an obligation owed to a person by the licensee where 
said obligation was entered into by the licensee within the scope of the 
licensee’s employment in providing alarm systems services. 

(b) An aggrieved party may petition the Board for a hearing to determine 
whether or not a licensee defaulted upon an obligation owed to the aggrieved 
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party by the licensee; whether, if such an obligation is found, it arose within 
the licensee’s scope of employment while providing alarm systems services; 
and if so, the amount of damages suffered by the aggrieved party. Said hearing 
shall be governed by the procedures of Chapter 150B of the General Statutes. 

(c) Claims filed under this Chapter may only be brought for obligations 
incurred on or after July 1, 1985. 

(d) Until such time as the Fund reaches one hundred thousand dollars 
($100,000), or at any time the Fund has insufficient assets in excess of one 
hundred thousand dollars ($100,000) to pay outstanding claims, the State 
Treasurer shall not disburse any payments to an aggrieved party. However, 
any party aggrieved and awarded payment as ordered by the Board, which 
order is dated after July 1, 1985, shall hold a vested right for payment plus 
interest as provided in G.S. 24-1 once the Fund reaches a sufficient level for 
payments. Authorized payments which cannot be made due to a lack of funds 
will be paid as funds become available, beginning with those payments which 
have been unsatisfied for the longest period of time. 

(e) Hearings held pursuant to this Article shall be separate and apart from 
any hearings authorized pursuant to Article 1, of this Chapter. However, there 
is no prohibition against, if the Board so desires, holding hearings pursuant to 
Article 1 and Article 2 at the same location on the same date, or in front of the 
same hearing officer provided that in so doing no provisions of Chapter 150B 
of the General Statutes are violated. (1985, c. 561, s. 7; 1987; c. 827, s. 1.) 


§ 74D-32. Order directing payment out of Fund. 


If the Board finds, after a hearing pursuant to G.S. 74D-31, that the Fund, 
as guarantor, should make a payment to an aggrieved party, the Board shall 
enter an order directed to the State Treasurer authorizing payment from the 
Fund of whatever sum the Board shall find to be payable in accordance with 
the limitations contained in this Article. (1985, c. 561, s. 7.) 


§ 74D-33. Maximum liability; pro rata distribution. 


(a) Payments from the Fund shall be subject to the following limitations: 
(1) The Fund shall not be liable for more than five thousand dollars 
($5,000) per obligation regardless of the number of persons aggrieved; 
d 


an 

(2) The lability of the Fund shall not exceed in the aggregate ten 
thousand dollars ($10,000) for any one licensee within a single 
calendar year. 

(b) Ifthe maximum liability of the Fund is insufficient to pay in full the valid 
claims of all aggrieved persons whose claims related to the same obligation or 
to the same licensee, the amount for which the Fund is liable shall be 
distributed among the claimants in a ratio that their respective claims bear to 
the total of such valid claims or in such manner as the Board deems equitable. 
Upon action of the Board or parties, the Board may require all claimants and 
prospective claimants to be joined in one action to the end that the respective 
rights of all such claimants to the Fund may be equitably adjudicated and 
settled. (1985, c. 561, s. 7.) 
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Chapter 74E. 


Company Police Act. 


Sec. 

74E-1. 
14E-2. 
T4E-3. 


Title. 

Policy and scope. 

Liability insurance policy or certificate 
of self-insurance required; sus- 
pension of company police agency 
certification for failure to comply. 

Powers of Attorney General. 

Records. 

Oaths, powers, and authority of com- 
pany police officers. 

Badges, uniforms, weapons, and vehi- 
cles. 


T4E-4. 
7T4E-5. 
7T4E-6. 


7T4E-7. 


§ 74E-1. Title. 


Sec. 

74E-8. Minimum standards for company police 
officers. 

74E-9. Compensation of company police offic- 
ers. 

74E-10. Expiration, renewal, and termination 
of agency certification or officer 
commission. 

74E-11. Immunity. 

T4E-12. Fees. 

74E-13. Penalties and enforcement. 


This Chapter is the “Company Police Act” and may be cited by that name. 


(1991 (Reg. Sess., 1992), c. 1043, s. 1.) 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1043, ss. 1 and 8, enacted this 
Chapter and repealed Chapter 74A, respec- 
tively. Where appropriate, the historical cita- 
tions and annotations under sections of re- 
pealed Chapter 74A have been placed under 
corresponding sections of this Chapter. 

Session Laws 2005-231, s. 12, provides: 
“When this act becomes law, all certificates 
issued to police agencies at private institutions 
of higher education and commissions issued to 
their police officers pursuant to Chapter 74E of 
the General Statutes shall automatically con- 
vert to certification and commissions issued 
pursuant to this act and shall be administered 
in conformity with this act. Notwithstanding 
any of the provisions of Chapter 74G of the 


General Statutes, as enacted by this act, or the 
provisions of Chapter 74E of the General Stat- 
utes, the board of trustees of any educational 
institution that, on the effective date of this act, 
has a company police agency licensed pursuant 
to Chapter 74E of the General Statutes, may 
elect to continue to have its officers certified 
under Chapter 74E of the General Statutes 
rather than pursuant to Chapter 74G of the 
General Statutes, as enacted by this act, by 
making a written request to the Attorney Gen- 
eral no later than October 1, 2005.” 

Legal Periodicals. — For note, “State v. 
Pendleton: Impermissible Delegations to Reli- 
gious Institutions: Is Campbell University an 
Armed Church?” see 18 Campbell L. Rev. 409 
(1996). 


CASE NOTES 


Constitutionality. — Former Chapter 74A 
was unconstitutional as applied to the delega- 
tion of police powers to Campbell University. 
State v. Pendleton, 339 N.C. 379, 451 S.E.2d 
2141994), cert. denied, 515 U.S. 1121, 115 S. 
C2276; 132 L. Ed. 2d: 280 (1995). 

Record revealed sufficient evidence to sup- 


§ 74E-2. Policy and scope. 


port the superior court’s determination that a 
university was a religious institution; as such, 
the provisions of G.S. 74E-1 et seq., as applied, 
were unconstitutional. State v. Jordan, 155 
N.C. App. 146, 574 S.E.2d 166, 2002 N.C. App. 
LEXIS 1621 (2002). 


(a) The purpose of this Chapter is to ensure a minimum level of integrity, 
proficiency, and competence among company police agencies and company 
police officers. To achieve this purpose, the General Assembly finds that a 
Company Police Program needs to be established. As part of the Company 
Police Program, the Attorney General is given the authority to certify an 
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agency as a company police agency and to commission an individual as a 
company police officer. 

(b) A hospital, a State institution, or a corporation engaged in providing 
on-site police security personnel services for persons or property may apply to 
the Attorney General to be certified as a company police agency. A company 
police agency may apply to the Attorney General to commission an individual 
designated by the agency to act as a company police officer for the agency. (1991 


(Reg. Sess., 1992), c. 1043, s. 1; 2005-231, s. 2.) 


Editor’s Note. — Session Laws 2005-231, s. 
12, provides: “When this act becomes law, all 
certificates issued to police agencies at private 
institutions of higher education and commis- 
sions issued to their police officers pursuant to 
Chapter 74E of the General Statutes shall 
automatically convert to certification and com- 
missions issued pursuant to this act and shall 
be administered in conformity with this act. 
Notwithstanding any of the provisions of Chap- 
ter 74G of the General Statutes, as enacted by 
this act, or the provisions of Chapter 74E of the 
General Statutes, the board of trustees of any 


educational institution that, on the effective 
date of this act, has a company police agency 
licensed pursuant to Chapter 74E of the Gen- 
eral Statutes, may elect to continue to have its 
officers certified under Chapter 74E of the Gen- 
eral Statutes rather than pursuant to Chapter 
74G of the General Statutes, as enacted by this 
act, by making a written request to the Attor- 
ney General no later than October 1, 2005.” 
Effect of Amendments. — Session Laws, 
2005-231, s. 2, effective July 28, 2005, deleted 
“public or private educational institution or” 
following “A” at the beginning of subsection (b). 


CASE NOTES 


Cited in State v. Jordan, 155 N.C. App. 146, 
574 S.E.2d 166, 2002 N.C. App. LEXIS 1621 
(2002). 


§ 74E-3. Liability insurance policy or certificate of self- 
insurance required; suspension of company 
police agency certification for failure to com- 


ply. 


(a) An applicant for certification as a company police agency must file with 
the Attorney General either a copy of a liability insurance policy that meets the 
requirements of this section or a certificate of self-insurance designating assets 
sufficient to satisfy the coverage requirements of this section if the applicant is 
a nonpublic entity. The policy or certificate of self-insurance must provide not 
less than one million dollars ($1,000,000) of coverage per incident for personal 
injury or property damage resulting from a negligent act of the applicant or an 
agent or employee of the applicant operating in the course and scope of 
employment or under color of law. The form, execution, and terms of a liability 
insurance policy must meet the requirements of the Attorney General. 

(b) An insurance carrier that issues a liability insurance policy required by 
this section may cancel the policy upon giving 30 days’ written notice to both 
the company police agency and the Attorney General. The written notice must 
be given by certified mail, return receipt requested. Cancellation of a liability 
insurance policy does not affect any liability on the policy that accrued prior to 
the effective cancellation date. 

(c) A company police agency that is a nonpublic entity must maintain the 
liability insurance policy or certificate of self-insurance required by this section 
in effect at all times. The Attorney General shall suspend the certification of a 
company police agency that fails to maintain a liability insurance policy or 
certificate of self-insurance when required to do so by this section. A certifica- 
tion suspended for this reason may not be reinstated until the person whose 
certification was suspended files with the Attorney General an application for 
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reinstatement and either the required liability insurance policy or certificate of 
self-insurance. (1991 (Reg. Sess., 1992), c. 1043, s. 1.) 


§ 74E-4. Powers of Attorney General. 


The Attorney General has the following powers in addition to those conferred 
elsewhere in this Chapter: 

(1) To establish minimum education, experience, and training standards 
and establish and require written or oral examinations for an appli- 
cant for certification as a company police agency, a certified company 
police agency, an applicant for commission as a company police officer, 
or a commissioned company police officer. 

(2) To require a company police agency or a company police officer to 
submit reports or other information. 

(3) To inspect records maintained by a company police agency. 

(4) To conduct investigations regarding alleged violations of this Chapter 
or a rule adopted under this Chapter and to make evaluations as may 
be necessary to determine if a company police agency or a company 
police officer is complying with this Chapter or a rule adopted under 
this Chapter. 

(5) To deny, suspend, or revoke a certification as a company police agency 
or a commission as a company police officer for failure to meet the 
requirements of or comply with this Chapter or a rule adopted under 
this Chapter, in accordance with Article 3 of Chapter 150B of the 
General Statutes. 

(6) To appear in the name of the Company Police Program and apply to 
the courts having jurisdiction for injunctions to prevent a violation of 
this Chapter or a rule adopted under this Chapter. 

(7) To delegate the authority to administer this Chapter. 

(8) To require that the Criminal Justice Standards Division provide 
administrative support staff for the Company Police Program. 

(9) To adopt rules needed to implement this Chapter, in accordance with 
Chapter 150B of the General Statutes. (1871-2, c. 138, ss. 51, 52; 
Code, ss. 1988, 1989; Rev., ss. 2605, 2606; 1907, c. 128, s. 1; C.S., s. 
Beo2 81025,C.235. 1933..C..604:> 1943, ¢. 676, ss. 1, 4: 1947:,c4390: 1963. 
CollGans; 201965,-cc, 297.581; 1977, c. 148, s. 4; 1991 (Reg. Sess., 
190 2aG, OAS <s. 1s) 


CASE NOTES 


A railroad policeman appointed pursu- 
ant to former G.S. 60-83 was prima facie a 
public officer, but the question of whether a 
particular act was done as an employee of the 
railroad company or as a public officer was a 
question to be determined from the nature of 


§ 74E-5. Records. 


the act, whether it related to vindication and 
enforcement of public justice or whether it was 
in the scope of duties owed to the company by 
reason of employment. Tate v. Southern Ry., 
205 N.C. 51, 169 S.E. 816 (1933) (decided under 
former § 60-83). 


(a) The Attorney General is the legal custodian of all books, papers, 
documents, or other records and property of the Company Police Program. 

(b) Any papers, documents, or other records that become the property of the 
Company Police Program and are placed in a company police officer’s person- 
nel file maintained by the Attorney General are subject to the same restrictions 
concerning disclosure as set forth in Chapters 126, 153A, and 160A of the 
General Statutes for other personnel records. 


op Ot 
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(c) Notwithstanding the provisions of subsection (b), the Attorney General 
may disclose the contents of any records maintained under the authority of 
this Chapter to the Criminal Justice Education and Training Standards 
Commission, the Sheriff’s Education and Training Standards Commission, or 
any other criminal justice agency for certification or employment purposes. 
(1991 (Reg. Sess., 1992), c. 1043, s. 1.) 


§ 74E-6. Oaths, powers, and authority of company police 
officers. 


(a) Requirements. — An individual who is commissioned as a company 
police officer must take the oath of office required of a law enforcement officer 
before the individual assumes the duties of a company police officer. The 
person in each company police agency who is responsible for the agency's 
company police officers must be commissioned as a company police officer. 

(b) Categories. — The following three distinct classifications of company 
police officers are established: 

(1) Campus Police Officers — Only those company police officers who are 
employed by any college or university that is a constituent institution 
of The University of North Carolina or any private college or univer- 
sity that is licensed or exempted from licensure as prescribed by G.S. 
116-15, and who are employed by a campus police agency that was 
licensed pursuant to this Chapter prior to the enactment of Chapter 
74G of the General Statutes. 

(2) Railroad Police Officers — Those company police officers who are 
employed by a certified rail carrier and commissioned as company 
police officers under this Chapter. 

(3) Special Police Officers — All company police officers not designated as 
a campus police officer or railroad police officer. 

(c) All Company Police. — Company police officers, while in the performance 
of their duties of employment, have the same powers as municipal and county 
police officers to make arrests for both felonies and misdemeanors and to 
charge for infractions on any of the following: 

(1) Real property owned by or in the possession and control of their 
employer. 

(2) Real property owned by or in the possession and control of a person 
who has contracted with the employer to provide on-site company 
police security personnel services for the property. 

(3) Any other real property while in continuous and immediate pursuit of 
a person for an offense committed upon property described in subdi- 
visions (1) or (2) of this subsection. 

Company police officers shall have, if duly authorized by the superior officer in 
charge, the authority to carry concealed weapons pursuant to and in confor- 
mity with G.S. 14-269(b)(5). 

(d) Campus Police. — Campus police officers have the powers contained in 
subsection (c) of this section and also have the powers in that subsection upon 
that portion of any public road or highway passing through or immediately 
adjoining the property described in that subsection, wherever located. The 
board of trustees of any college or university that qualifies as a campus police 
agency pursuant to this Chapter may enter into a mutual aid agreement with 
the governing board of a municipality or, with the consent of the county sheriff, 
a county to the same extent as a municipal police department pursuant to 
Chapter 160A. 

(e) Railroad Police. — Railroad police officers have the powers contained in 
subsection (c) and also have the powers and authority granted by federal law 
or by a regulation promulgated by the United States Secretary of Transporta- 
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tion. Notwithstanding any of the provisions of this Chapter, the limitations on 
the power to make arrests contained in subsection (c) above, shall not be 
applicable to railroad police officers commissioned by the Attorney General 
pursuant to the authority of this Chapter. 

(f) Repealed by Session Laws 2005-231, s. 3, effective July 28, 2005. 

(g) Exclusive Authority. — Notwithstanding any other provision of law, the 
authority granted to company police officers shall be limited to the provisions 
of this Chapter. (1871-2, c. 138, s. 53; Code, s. 1990; Rev., s. 2607; 19O0Tcal Zs, 
s. 2; c 462; c. 470, ss.3, 4; C.S., ss. 3483, 3485; 1933, c. 134, s. 8: 1941, e:97;:s. 
9311943) c. 676, s. 2; 1959, c: 124, s. 1; 1963, c. 1165, s. 2; 1965, c. 872: 1969, c. 
844, s. 8; 1977, c. 148, s. 4; 1981, c. 884, s. 4; 1987, c. 469; 1989, c. 518, s. 1; 1991 
(Reg. Sess., 1992), c. 1043, s. 1; 1997-441, s. 1; 1999-68, s. 3; 2005-231, s. 3.) 


Editor’s Note. — Session Laws 2005-231, s. 
12, provides: “When this act becomes law, all 
certificates issued to police agencies at private 
institutions of higher education and commis- 
sions issued to their police officers pursuant to 
Chapter 74E of the General Statutes shall 
automatically convert to certification and com- 
missions issued pursuant to this act and shall 
be administered in conformity with this act. 
Notwithstanding any of the provisions of Chap- 
ter 74G of the General Statutes, as enacted by 
this act, or the provisions of Chapter 74E of the 
General Statutes, the board of trustees of any 
educational institution that, on the effective 
date of this act, has a company police agency 
licensed pursuant to Chapter 74E of the Gen- 
eral Statutes, may elect to continue to have its 


officers certified under Chapter 74E of the Gen- 
eral Statutes rather than pursuant to Chapter 
74G of the General Statutes, as enacted by this 
act, by making a written request to the Attor- 
ney General no later than October 1, 2005.” 

Effect of Amendments. — Session Laws, 
2005-231, s. 3, effective July 28, 2005, in sub- 
division (b)(1), inserted “Only” at the beginning, 
and added “and who are employed by a campus 
police agency that was licensed pursuant to 
this Chapter prior to the enactment of Chapter 
74G of the General Statutes” at the end; and 
repealed former subsection (f), relating to the 
campus option. 

Legal Periodicals. — For 1997 Legislative 
Survey, see 20 Campbell L. Rev. 417. 


CASE NOTES 


Cited in State v. Jordan, 155 N.C. App. 146, 
574 S.E.2d 166, 2002 N.C. App. LEXIS 1621 
(2002). 


OPINIONS OF ATTORNEY GENERAL 


Jurisdiction of Company Police Officers 
Limited to Real Property of Employer. — 
Company police officers are limited to exercis- 
ing law enforcement authority only on the real 
property of their employer; unless the company 
police officers are in continuous and immediate 
pursuit of a person for an offense committed 
upon this real property, the officers lack the 
territorial jurisdiction to take law enforcement 
actions on the streets and highways in and 
around this real property; thus, assuming an 
agreement between North Carolina Special] Po- 
lice (NCSP) and a town was lawful, the NCSP 
officers lacked law enforcement authority on 


the streets and private businesses in the town. 
See opinion of Attorney General to Mr. G. 
Dewey Hudson, District Attorney, Fourth 
Prosecutorial District, 2001 N.C. AG LEXIS 4 
(2/23/2001). 

Jurisdiction of Company or Special Po- 
lice to Make Arrests Off Campus Grounds. 
— Special policemen appointed pursuant to 
former Chapter 74A have territorial limits 
placed upon their power to arrest as set forth in 
this section. See opinion of Attorney General to 
Mr. William S. Mason, Jr., Business Manager, 
Pembroke State University, 40 N.C.A.G. 164 
(1970), issued under former Chapter 74A. 


§ 74E-7. Badges, uniforms, weapons, and vehicles. 


Company police agencies shall be responsible for ensuring that all employ- 
ees, whether or not commissioned, comply with the provisions of this Chapter 
and the rules adopted under this Chapter, including those provisions pertain- 
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ing to the wearing of badges and uniforms, the carrying of weapons, and the 
operation of vehicles. (1871-2, c. 138, s. 54; Code, s. 1991; Rev., s. 2608; C.S., s. 
3486; 1963, c. 1165, s. 2; 1991 (Reg. Sess., 1992), c. 1043, s. 1.) 


§ 74E-8. Minimum standards for company police officers. 


Applicants for commission as a company police officer and a commissioned 
company police officer must meet and maintain the same minimum 
preemployment and in-service standards as are required for State law enforce- 
ment officers by the North Carolina Criminal Justice Education and Training 
Standards Commission, and must meet and maintain any _ other 
preemployment and in-service requirements set by the Attorney General. 
(1991 (Reg. Sess., 1992), c. 1043, s. 1.) 


§ 74E-9. Compensation of company police officers. 


The compensation of a company police officer shall be paid by the company 
police agency for which the officer is commissioned, as may be agreed on 
between them. (1871-2, c. 138, s. 55; Code, s. 1992; Rev., s. 2609; C.S., s. 3487; 
1963, c. 1165, s. 2; 1991 (Reg. Sess., 1992), c. 1043, s. 1.) 


§ 74E-10. Expiration, renewal, and termination of agency 
certification or officer commission. 


(a) Agency. — Unless sooner suspended or revoked by the Attorney General, 
a company police agency’s certification expires on June 30 following the date it 
is issued. A company police agency may renew the certification upon payment 
of the appropriate fee and compliance with this Chapter and the rules adopted 
under this Chapter. An entity whose company police agency’s certification was 
denied or revoked for a violation of this Chapter or a rule adopted under this 
Chapter is not eligible to apply again for that certification for three years. 

(b) Officer. — Unless sooner suspended or revoked by the Attorney General, 
a company police officer’s commission expires on June 30 following the date it 
is issued. A company police officer may renew a commission upon payment of 
the appropriate fee and compliance with this Chapter and the rules adopted 
under this Chapter. The Attorney General shall immediately revoke the 
commission of a company police officer when any of the following occurs: 

(1) Termination of employment with the company police agency for which 
the officer is commissioned. 

(2) Termination, suspension, or revocation of the certification of the 
company police agency for which the officer is commissioned. 

(3) Failure to meet in-service training requirements as required by this 
Chapter or the rules adopted under this Chapter. | 

(4) Violation of this Chapter or a rule adopted under this Chapter. 

An individual whose company police officer’s commission was denied or 
revoked for a violation of this Chapter or a rule adopted under this Chapter is 
not eligible to apply again for a commission for three years. (1871-2, c. 138, s. 
56; Code, s. 1993; Rev., s. 2610; C.S., s. 3488; 1943, c. 676, s. 3; 1959, c. 124, s. 
2: 1963, c. 1165, s. 2; 1977, c. 148, s. 5; 1991 (Reg. Sess., 1992), c. 1043, s. 1.) 


§ 74E-11. Immunity. 
Neither the Attorney General nor any of the Attorney General’s employees 


may be held criminally or civilly liable for any acts or omissions in carrying out 
the provisions of this Chapter or for the acts or omissions of agencies or officers 
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certified or commissioned under this Chapter. (1991 (Reg. Sess., 1992), c. 1043, 
earls) 


§ 74E-12. Fees. 


The Attorney General may charge fees for the items listed in the following 
table, not to exceed the amounts listed in the table: 


Item Maximum Fee 

Application for certification as a company police 

agency $250 
Annual renewal of certification as a company police 

agency $200 
Application for reinstatement of certification as a com- 

pany police agency $1,000 
Application for commission as a company police officer $100 
Annual renewal of commission as a company police 

officer $50 
Application for reinstatement of commission as a com- 

pany police officer $150 


The fees imposed under this section are not refundable. Fees collected under 
this section shall be applied to the cost of administering this Chapter. (1991 
(Reg. Sess., 1992), c. 1043, s. 1.) 


§ 74E-13. Penalties and enforcement. 


(a) No private person, firm, association, or corporation, and no public 
institution, agency, or other entity shall engage in, perform any services as, or 
in any way hold itself out as a company police agency or engage in the 
recruitment or hiring of company police officers without having first complied 
with the provisions of this Chapter. Any person, firm, association, or corpora- 
tion, or their agents and employees violating any of the provisions of this 
Chapter shall be guilty of a Class 1 misdemeanor. 

(b) The Company Police Program may apply in its own name to the superior 
court for an injunction to prevent any violation or threatened violation of this 
Chapter or a rule adopted under this Chapter, and the superior courts have 
jurisdiction to grant the requested relief, irrespective of whether or not 
criminal prosecution has been instituted or administrative sanctions imposed 
because of the violation. The venue for an action brought under this subsection 
shall be in any county selected by the Attorney General. 

(c) This section does not relieve a company police agency from any civil 
liability for the acts of its company police officers in exercising or attempting to 
exercise the powers conferred by this Chapter. (1991 (Reg. Sess., 1992), c. 1043, 
s. 1; 1993 (Reg. Sess., 1994), c. 767, s. 26.) 


Local Modification. — City of Winston- 
Salem: 2005-110, s. 1 (As to applicability provi- 
sions see 2005-110, ss. 2, 3). 
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Chapter 74F. 
Locksmith Licensing Act. 


Sec. 

74E-1, 
T4F-2, 
TAF -3: 
T4F-4. 
T4F-5. 


Short title. 

Purpose. 

Licenses required. 

Definitions. 

North Carolina Locksmith Licensing 
Board. 

74F-6. Powers of the Board. 

74F-7. Qualifications for license. 

74F-7.1. Apprentices. 

74F-8. Licensure based on experience; licen- 

sure of nonresident; reciprocity. 
74F-9. Fees. 


§ 74F-1. Short title. 


Sec. 

7T4F-10. Issuance, renewal, replacement, and 
transfer of licenses. 

Photo identification. 

Posting licenses; advertisements. 

Responsibilities of employers. 

Customer identification. 

Disciplinary procedures. 

Exemptions. 

Injunctions. 

Criminal history record checks of ap- 
plicants for licensure or appren- 
tice designation. 


7T4F-11. 
T4F-12. 
T4F-13. 
7T4F-14. 
TAF-15. 
T4F-16. 
T4F-17. 
T4F-18. 


This act shall be known as the North Carolina Locksmith Licensing Act. 


(2001-369, s. 1.) 


Editor’s Note. — Session Laws 2001-369, s. 
2, provides: “Any person who submits proof to 
the Board that the person has been actively 
engaged as a locksmith in this State for at least 
two consecutive years prior to the effective date 
of this act and pays the required fee for the 
issuance of a license under G.S. 74F-9, enacted 
by Section 1 of this act, shall be licensed with- 
out having to satisfy the requirements of G.S. 
74F-7(3), enacted by Section 1 of this act. All 
persons who do not make application to the 
Board within one year of the effective date of 
this act shall be required to complete all re- 
quirements prescribed by the Board and to 


§ 74F-2. Purpose. 


otherwise comply with the provisions of Chap- 
ter 74F, enacted by Section 1 of this act.” 

Session Laws 2001-369, s. 3, as amended by 
Session Laws 2002-63, s. 1, provides that G.S. 
74F-5 and G.S. 74F-6, as enacted in Section 1 of 
the act, are effective when the act becomes law. 
The remainder of the act becomes effective 
January 1, 2003. 

Session Laws 2002-63, s. 2, provides: “Not- 
withstanding G.S. 150B-21.1(a)(2), the North 
Carolina Locksmith Licensing Board may 
adopt temporary rules to implement S.L. 2001- 
369 until January 1, 2003.” 


Locksmiths have the knowledge and tools to bypass or neutralize security 
devices in vehicles, homes, and businesses. The laws of this State do not 
protect citizens from the unscrupulous use and abuse of this knowledge and 
these tools by persons who are untrained or have criminal intent. Therefore, 
the licensing of locksmiths is necessary to protect public health, safety, and 
welfare. (2001-369, s. 1.) 


§ 74F-3. Licenses required. 


No person shall perform or offer to perform locksmith services in this State 
unless the person has been licensed under the provisions of this Chapter. A 
violation of this section is a Class 3 misdemeanor unless the conduct is covered 
under some other provision of law providing greater punishment. (2001-369, s. 
Dy 


§ 74F-4. Definitions. 


The following definitions apply in this Chapter: . 
(1) Apprentice. — A person who has been issued an apprenticeship 
designation by the Board. 
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(1a) Board. — The North Carolina Locksmith Licensing Board. 

(2) Code book. — A compilation, in any form, of key codes and combina- 
tions. 

(3) License. — A certificate issued by the Board recognizing the person 
named therein as having met the requirements to perform locksmith 
services as defined in this Chapter. 

(4) Locksmith. — A person who has been issued a license by the Board. 

(5) Locksmith services. — Repairing, rebuilding, rekeying, repinning, 
servicing, adjusting, or installing locks, mechanical or electronic 
locking devices, access control devices, egress control devices, vaults, 
and safe-deposit boxes for compensation or other consideration, 1n- 
cluding services performed by safe technicians. 

(6) Locksmith tools. — Any tools that are designed or used to open a 
mechanical or electrical locking device in a way other than that which 
was intended by the manufacturer. (2001-369, s. 1; 2003-350, ss. 1, 2.) 


Editor’s Note. — Subdivisions (01) and (1) (1a), respectively, at the direction of the Revisor 
have been renumbered as subdivisions (1) and of Statutes. 


§ 74F-5. North Carolina Locksmith Licensing Board. 


(a) Composition and Terms. — The Board shall consist of nine members who 
shall serve staggered terms. Three members shall represent the public. The 
initial Board members shall be appointed on or before January 1, 2002, as 
follows: 

(1) The General Assembly, upon the recommendation of the President Pro 
Tempore of the Senate, shall appoint three locksmiths, two of whom 
shall serve terms of four years and one of whom shall serve a term of 
three years. At least one of the locksmiths shall represent a recognized 
locksmith organization in the State. 

(2) The General Assembly, upon the recommendation of the Speaker of the 
House of Representatives, shall appoint three locksmiths, one of 
whom shall serve a term of four years, one of whom shall serve a term 
of three years, and one of whom shall serve a term of two years. At 
least one of the locksmiths shall represent a recognized locksmith 
organization in the State. 

(3) The Governor shall appoint three public members, one of whom shall 
serve a term of three years and two of whom shall serve terms of two 
years. 

Upon the expiration of the terms of the initial Board members, each member 
shall be appointed for a term of three years and shall serve until a successor is 
appointed. No member may serve more than two consecutive terms. 

(b) Qualifications. — The locksmith members shall have at least five years’ 
experience in locksmith services and shall be engaged in that business for the 
duration of their term on the Board. The locksmith members initially ap- 
pointed to the Board shall immediately become licensed as locksmiths by 
complying with the provisions of this Chapter. Public members of the Board 
shall not be trained or experienced in locksmith services, have a financial 
interest in a locksmith business, or be the spouse of a person who is so trained 
or experienced or has such an interest. All members of the Board shall reside 
in this State and shall represent various geographical areas of the State. 

(c) Vacancies. — Avacancy shall be filled in the same manner as the original 
appointment, except that all unexpired terms in seats appointed by the 
General Assembly shall be filled in accordance with G.S. 120-122. Appointees 
to fill vacancies shall serve the remainder of the unexpired term and until their 
successors have been duly appointed and qualified. 
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(d) Removal. — The Board may remove any of its members for neglect of 
duty, incompetence, or unprofessional conduct. A member subject to disciplin- 
ary proceedings as a licensee shall be disqualified from participating in the 
official business of the Board until the charges have been resolved. 

(e) Compensation. — Each member of the Board shall receive per diem and 
reimbursement for travel and subsistence as provided in G.S. 93B-5. 

(f) Officers. — The officers of the Board shall be a chair, a vice-chair, and 
other officers deemed necessary by the Board to carry out the purposes of this 
Chapter. All officers shall be elected annually during the first meeting of the 
calendar year by the Board for one-year terms and shall serve until their 
successors are elected and qualified. 

(g) Meetings. — The Board shall hold at least two meetings each year to 
conduct business and to review the standards and rules for issuing licenses 
under this Chapter. The Board shall adopt rules governing the calling, holding, 
and conducting of regular and special meetings. A majority of Board members 
shall constitute a quorum. (2001-369, s. 1.) 


Editor’s Note. — Session Laws 2001-369, s. enacted in Section 1 of the act, are effective 
3, provides that G.S. 74F-5 and G.S. 74F-6, as when the act becomes law (August 16, 2001.) 


§ 74F-6. Powers of the Board. 


The Board shall have the power and duty to: 

(1) Administer and enforce the provisions of this Chapter. 

(2) Adopt rules as may be necessary to carry out the provisions of this 
Chapter. 

(3) Examine and determine the qualifications and fitness of applicants for 
licensure and renewal of licensure. 

(4) Issue, renew, deny, suspend, or revoke licenses or apprenticeship 
designations and conduct any disciplinary actions authorized by this 
Chapter. 

(5) Set fees as provided in G.S. 74F-9. 

(6) Establish and approve continuing education requirements for persons 
licensed under this Chapter. 

(7) Receive and investigate complaints from members of the public. 

(8) Conduct investigations for the purpose of determining whether viola- 
tions of this Chapter or grounds for disciplining licensees exist. 

(9) Conduct administrative hearings in accordance with Article 3A of 
Chapter 150B of the General Statutes. 

(10) Maintain a record of all proceedings conducted by the Board and 
make available to licensees and other concerned parties an annual 
report of all Board action. 

(11) Maintain a list of the names and addresses of all persons licensed by 
the Board. 

(12) Employ and fix the compensation of personnel that the Board 
determines is necessary to carry out the provisions of this Chapter 
and incur other expenses necessary to perform the duties of the 
Board. 

(13) Adopt and publish a code of ethics. 

(14) Adopt a seal containing the name of the Board for use on all licenses 
and official reports issued by the Board. 

(15) Employ an attorney to assist or represent the Board in enforcing this 
Chapter. 

(16) Request that the Department of Justice conduct criminal history 
record checks of applicants for licensure and apprenticeships pursu- 
ant to G.S. 114-19.15. (2001-369, s. 1; 2003-350, ss. 3, 4; 2004-177, s. 
1.) 
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Editor’s Note. — Session Laws 2001-369, s. 
3, provides that G.S. 74F-5 and G.S. 74F-6, as 
enacted in Section 1 of the act, are effective 
when the act becomes law (August 16, 2001.) 

Effect of Amendments. — Session Laws 
2003-350, ss. 3 and 4, effective August 1, 2003, 


CH. 74F. LOCKSMITH LICENSING ACT 


S74F-7.1 


in subdivision (4), inserted “or apprenticeship 
designations”; and added subdivisions (15) and 
(16). 

Session Laws 2004-177, s. 1, effective August 
2, 2004, substituted “G.S. 114-19.15” for “G.S. 
114-19.8A” in subdivision (16). 


§ 74F-7. Qualifications for license. 


An applicant shall be licensed as a locksmith if the applicant meets all of the 


following qualifications: 


(1) Is of good moral and ethical character, as evidenced in part by a 
criminal history record check conducted in accordance with G.S. 


7T4F-18. 
(2) Is at least 18 years of age. 


(3) Successfully completes an examination administered by the Board 
that measures the knowledge and skill of the applicant in locksmith 
services and the laws applicable to licensed locksmiths. 

(4) Pays the required fee under G.S. 74F-9. (2001-369, s. 1; 2003-350, s. 58) 


Editor’s Note. — Session Laws 2001-369, s. 
2, provides: “Any person who submits proof to 
the Board that the person has been actively 
engaged as a locksmith in this State for at least 
two consecutive years prior to the effective date 
of this act and pays the required fee for the 
issuance of a license under G.S. 74F-9, enacted 
by Section 1 of this act, shall be licensed with- 


out having to satisfy the requirements of G.S. 
74F-7(3), enacted by Section 1 of this act. All 
persons who do not make application to the 
Board within one year of the effective date of 
this act shall be required to complete all re- 
quirements prescribed by the Board and to 
otherwise comply with the provisions of Chap- 
ter 74F, enacted by Section 1 of this act.” 


§ 74F-7.1. Apprentices. 


(a) An applicant may receive an apprentice designation if the applicant 
meets all of the following requirements: 

(1) Is of good moral and ethical character, as evidenced in part by a 
gee history record check conducted in accordance with G.S. 
7T4F-18. 

(2) Is at least 18 years of age. 

(3) Pays the required fee under G.S. 74F-9. 

(b) After an applicant has satisfied the requirements in subsection (a) of this 
section, the apprentice may practice as an apprentice locksmith under the 
supervision of a licensed locksmith. The Board shall issue each apprentice a 
colored badge card that identifies the individual as an apprentice and includes 
the apprentice designation. The Board shall establish requirements for ap- 
prentice supervision. 

(c) An apprentice may have the apprentice designation for no longer than 
three years. On or before the three-year period expires, the apprentice shall 
take the locksmith licensure examination administered by the Board. If the 
apprentice fails to take the examination within the three-year period or fails 
the examination and does not retake the examination on or before the 
three-year period expires, the apprentice shall not receive licensure and shall 
not be granted another apprenticeship. 

(d) If an apprentice terminates employment with a licensed locksmith under 
which the apprentice originally received his or her apprenticeship, the appren- 
tice shall find employment with another licensed locksmith to maintain the 
apprentice designation and shall pay a transfer fee pursuant to G.S. 74F-9. 

Each licensed locksmith shall have no more than two apprentices at one 
time. However, a licensed locksmith shall have a 90-day grace period within 
which to accommodate more than two apprentices if the apprentice is newly 


826 


$74F-8 CH. 74F. LOCKSMITH LICENSING ACT §74F-10 


hired as a result of a previous termination of employment or the inability of a 
licensed locksmith to supervise the apprentice. The licensed locksmith shall 
contact the Board once the locksmith terminates the additional apprentice, 
and the licensed locksmith shall be legally responsible for the apprentice’s 


work until the Board is notified otherwise. (2003-350, s. 6.) 


Editor’s Note. — Session Laws 2003-350, s. 
13, made this section effective August 1, 2003. 
This section was originally enacted as G.S. 


74F-7A. It has been renumbered at the direc- 
tion of the Revisor of Statutes. 


§ 74F-8. Licensure based on experience; licensure of non- 
resident; reciprocity. 


(a) The Board may grant, upon application and payment of proper fees, a 
license to a person who resides in this State and has at least three years’ 
experience as a licensed locksmith in another state whose standards of 
competency are substantially equivalent to those provided in this Chapter. 

(b) The Board may grant, upon application and payment of proper fees, a 
license to a nonresident if the person meets the requirements of this Chapter 
or the person resides in a state that recognizes licenses issued by the Board. 


(2001-369, s. 1.) 


§ 74F-9. Fees. 


The Board shall establish fees not exceeding the following amounts: 


(1) Issuance of a license 

(2) Renewal of a license 

(3) Examination 

(4) Reinstatement 

(5),-Late fees 

(6) Apprentice fee 

(7) Apprentice transfer fee 
(2001-369, s. 1; 2003-350, s. 7.) 


Editor’s Note. — Session Laws 2001-369, s. 
2, provides: “Any person who submits proof to 
the Board that the person has been actively 
engaged as a locksmith in this State for at least 
two consecutive years prior to the effective date 
of this act and pays the required fee for the 
issuance of a license under G.S. 74F-9, enacted 
by Section 1 of this act, shall be licensed with- 
out having to satisfy the requirements of G.S. 
74F-7(3), enacted by Section 1 of this act. All 
persons who do not make application to the 
Board within one year of the effective date of 
this act shall be required to complete all re- 
quirements prescribed by the Board and to 
otherwise comply with the provisions of Chap- 
ter 74F, enacted by Section 1 of this act.” 


$100.00 
$100.00 
$200.00 
$150.00 
$150.00 
$100.00 
$25.00. 


Session Laws 2002-159, s. 88, provides: “Not- 
withstanding G.S. 12-3.1(a)(2), the North Caro- 
lina Locksmith Licensing Board may adopt its 
initial fees as authorized by G.S. 74F-9 without 
prior consultation with the Joint Legislative 
Commission on Governmental Operations. The 
North Carolina Locksmith Licensing Board 
shall report on the amount and purpose of its 
initial fees to the Joint Legislative Commission 
on Governmental Operations prior to the next 
meeting of the Joint Legislative Commission on 
Governmental Operations following the adop- 
tion of the initial fees.” 

Effect of Amendments. — Session Laws 
2003-350, s. 7, effective August 1, 2003, added 
subdivisions (6) and (7). 


§ 74F-10. Issuance, renewal, replacement, and transfer of 
licenses. 


(a) The Board shall issue a license, upon payment of the license fee, to any 
applicant who has satisfactorily met the requirements of this Chapter as 
administered by the Board. Licenses shall show the full name of the person 
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and an identification number and shall be signed by the chair and one other 
officer of the Board. 

(b) All licenses shall expire three years after the date they were issued 
unless renewed. All applications for renewal shall be filed with the Board and 
shall be accompanied by the renewal fee as required by G.S. 74F-9. A license 
that has expired for failure to renew may be reinstated after the applicant pays 
the late and reinstatement fees as required by G.S. 74F-9. 

(c) The Board shall replace any license that is lost, destroyed, or mutilated 
subject to rules established by the Board. 

(d) A license may not be transferred or assigned. (2001-369, s. 1.) 


§ 74F-11. Photo identification. 


Every person licensed under this Chapter shall be issued a photo identifi- 
cation card by the Board. The card shall display a current photograph of the 
person, the person’s name, address, and telephone number. The licensee shall 
have the photograph identification card available for inspection while perform- 
ing locksmith services. (2001-369, s. 1.) 


§ 74F-12. Posting licenses; advertisements. 


(a) Every locksmith issued a license under this Chapter shall display the 
license prominently in the locksmith’s place of business. 

(b) Every person advertising locksmith services performed by the person 
shall include in the advertisement the identification number that is printed on 
the license issued by the Board. (2001-369, s. 1.) 


§ 74F-13. Responsibilities of employers. 


Every licensee under this Chapter shall provide to the Board the names of 
each person employed by the licensee who either performs locksmith services 
or has access to locksmith tools. The licensee shall notify the Board within 30 
days of any change in the information provided pursuant to this section. 
(2001-369, s. 1.) 


§ 74F-14. Customer identification. 


When opening a locked door to any vehicle or residential or commercial 
property, a licensee shall make a reasonable effort to verify that the customer 
is the legal owner of the vehicle or property or is authorized by the legal owner 
to gain access to the vehicle or property. (2001-369, s. 1.) 


§ 74F-15. Disciplinary procedures. 


The Board may deny or refuse to renew, suspend, or revoke a license or 
apprenticeship designation if the licensee, apprentice, or applicant: 
) Gives false information to or withholds information from the Board in 
procuring or attempting to procure a license. 
(2) Has been convicted of or pled guilty or no contest to any of the crimes 
listed in G.S. 74F-18(a)(2). 
(3) Has demonstrated gross negligence, incompetency, or misconduct in 
performing locksmith services. 
(4) Has willfully violated any of the provisions of this Chapter. (2001-369, 
s. 1:5°2003-350)'6:'8.) 


§ 74F-16. Exemptions. 
The provisions of this Chapter do not apply to: 
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(1) An employee of a licensed locksmith when acting under the control 
and supervision of the licensed locksmith. 

(2) A person working as an apprentice pursuant to G.S. 74F-7.1. 

(3) Aperson or business required to be licensed or registered by the North 
Carolina Alarm Systems Licensing Board pursuant to Chapter 74D of 
the General Statutes, when acting within the scope and course of the 
alarm systems license or registration. 

(4) An employee of a towing service or an automotive repair business 
providing services in the normal course of its business, a repossessor, 
a taxi cab service, a motor vehicle dealer as defined in G.S. 20-286(11), 
or a motor club as defined in G.S. 58-69-1 when opening automotive 
locks in the normal course of their duties, so long as the employee does 
not represent himself or herself as a locksmith. 

(5) A property owner, or the owner’s employee, when providing locksmith 
services on the property owner’s property, so long as the owner or 
employee does not represent himself or herself as a locksmith. For 
purposes of this section, “property” means, but is not limited to, a 
hotel, motel, apartment, condominium, commercial rental property, 
and residential rental property. 

(6) A merchant, or retail or hardware store, when it lawfully duplicates 
keys or installs, services, repairs, rebuilds, reprograms, rekeys, or 
maintains locks in the normal course of its business, so long as the 
merchant or store does not represent itself as a locksmith. 

(7) A member of a law enforcement agency, fire department, or other 
government agency who, when acting within the scope and course of 
the member’s employment with the agency or department, opens 
locked doors to vehicles, homes, or businesses. 

(8) A salesperson while demonstrating the use of locksmith tools to 
persons licensed under this Chapter. 

(9) A general contractor licensed under Article 1 of Chapter 87 of the 
General Statutes when acting within the scope and course of the 
general contractor license, or an agent or subcontractor of a licensed 
general contractor when acting within the ordinary course of busi- 
ness. 

(10) Aperson or business when lawfully installing or maintaining a safety 
lock device on a wastewater system when the safety lock device is 
required by permit or requested by the owner of the wastewater 
system, provided the person or business does not represent itself as a 
locksmith. For purposes of this subdivision, “wastewater system” has 
the same meaning as in G.S. 130A-334. 

(11) Any person or firm that sells gun safes or locking devices for firearms 
when acting within the scope and course of the sale of gun safes or 
locking devices for firearms. 

(12) A person while performing a locksmith service in an emergency 
situation without receiving any compensation for this service and who 
does not advertise those services. (2001-369, s. 1; 2003-350, ss. 9, 10, 
10.1.) 


§ 74F-17. Injunctions. 


The Board may apply to the superior court for an order enjoining violations 
of this Chapter. Upon a showing by the Board that any person has violated this 
Chapter, the court may grant injunctive relief. (2001-369, s. 1.) 


§ 74F-18. Criminal history record checks of applicants for 
licensure or apprentice designation. 


(a) Definitions. — The following definitions shall apply in this section: 
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(1) Applicant. — A person applying for licensure as a locksmith pursuant 
to G.S. 74F-7 or apprentice designation pursuant to G.S. 74F-7.1. 

(2) Criminal history. — A history of conviction of a state or federal crime, 
whether a misdemeanor or felony, that bears on an applicant’s fitness 
for licensure to practice locksmithing. The crimes include the criminal 
offenses set forth in any of the following Articles of Chapter 14 of the 
General Statutes: Article 5, Counterfeiting and Issuing Monetary 
Substitutes; Article 5A, Endangering Executive and Legislative Offic- 
ers; Article 6, Homicide; Article 7A, Rape and Other Sex Offenses; 
Article 8, Assaults; Article 10, Kidnapping and Abduction; Article 13, 
Malicious Injury or Damage by Use of Explosive or Incendiary Device 
or Material; Article 14, Burglary and Other Housebreakings; Article 
15, Arson and Other Burnings; Article 16, Larceny; Article 17, 
Robbery; Article 18, Embezzlement; Article 19, False Pretenses and 
Cheats; Article 19A, Obtaining Property or Services by False or 
Fraudulent Use of Credit Device or Other Means; Article 19B, 
Financial Transaction Card Crime Act; Article 20, Frauds; Article 21, 
Forgery; Article 26, Offenses Against Public Morality and Decency; 
Article 26A, Adult Establishments; Article 27, Prostitution; Article 28, 
Perjury; Article 29, Bribery; Article 31, Misconduct in Public Office; 
Article 35, Offenses Against the Public Peace; Article 36A, Riots and 
Civil Disorders; Article 39, Protection of Minors; Article 40, Protection 
of the Family; Article 59, Public Intoxication; and Article 60, Comput- 
er-Related Crime. The crimes also include possession or sale of drugs 
in violation of the North Carolina Controlled Substances Act in Article 
5 of Chapter 90 of the General Statutes and alcohol-related offenses 
including sale to underage persons in violation of G.S. 18B-302 or 
driving while impaired in violation of G.S. 20-138.1 through G.S. 
20-138.5. In addition to the North Carolina crimes listed in this 
subdivision, such crimes also include similar crimes under federal law 
or under the laws of other states. 

(b) All applicants for licensure or apprentice designation shall consent to a 
criminal history record check. Refusal to consent to a criminal history record 
check may constitute grounds for the Board to deny licensure or apprentice 
designation to an applicant. The Board shall ensure that the State and 
national criminal history of an applicant is checked. The Board shall be 
responsible for providing to the North Carolina Department of Justice the 
fingerprints of the applicant to be checked, a form signed by the applicant 
consenting to the criminal record check and the use of fingerprints and other 
identifying information required by the State or National Repositories of 
Criminal Histories, and any additional information required by the Depart- 
ment of Justice. The Board shall keep all information obtained pursuant to this 
section confidential. The Board shall collect any fees required by the Depart- 
ment of Justice and shall remit the fees to the Department of Justice for 
expenses associated with conducting the criminal history record check. 

(c) If an applcant’s criminal history record check reveals one or more 
convictions listed under subdivision (a)(2) of this section, the conviction shall 
not automatically bar licensure. The Board shall consider all of the following 
factors regarding the conviction: 

(1) The level of seriousness of the crime. 

(2) The date of the crime. 

(3) The age of the person at the time of the conviction. 

(4) The circumstances surrounding the commission of the crime, if known. 

(5) The nexus between the criminal conduct of the person and the job 
duties of the position to be filled. 

(6) The person’s prison, jail, probation, parole, rehabilitation, and employ- 
ment records since the date the crime was committed. 


830 


$74F-18 CH. 74F. LOCKSMITH LICENSING ACT S74F-18 


(7) The subsequent commission by the person of a crime listed in 
subdivision (a)(2) of this section. 

If, after reviewing these factors, the Board determines that the applicant’s 
criminal history disqualifies the applicant for licensure, the Board may deny 
licensure or apprentice designation of the applicant. The Board may disclose to 
the applicant information contained in the criminal history record check that 
is relevant to the denial. The Board shall not provide a copy of the criminal 
history record check to the applicant. The applicant shall have the right to 
appear before the Board to appeal the Board’s decision. However, an appear- 
ance before the full Board shall constitute an exhaustion of administrative 
remedies in accordance with Chapter 150B of the General Statutes. 

(d) Limited Immunity. — The Board, its officers, and employees, acting in 
good faith and in compliance with this section, shall be immune from civil 
lability for denying licensure or apprentice designation to an applicant based 
on information provided in the applicant’s criminal history record check. 
(2003-350, s. 11; 2004-177, s. 2.) 


Editor’s Note. — Session Laws 2003-350, s. 2004-177, s. 2, effective August 2, 2004, added 
13, made this section effective August 1, 2003. the last sentence in subsection (b). 
Effect of Amendments. — Session Laws 
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Chapter 74G. 
Campus Police Act. 


Sec. Sec. 
74G-1. Title. 74G-8. Minimum standards for campus police 
74G-2. Policy and scope. officers. 


74G-3. Liability insurance policy or certificate 74G-9. Compensation of campus police officers. 
of self-insurance required; sus- 


pension of campus police agency 
certification for failure to comply. 
74G-4. Powers of Attorney General. 


74G-10. Expiration, renewal, and termination 
of agency certification or officer 
commission. 


RAGI5Y Records. 74G-11. Immunity. 
74G-6. Oaths, powers, and authority of cam- (Gol 2 ices) 

pus police officers. 74G-13. Penalties and enforcement. 
74G-7. Badges, uniforms, weapons, and vehi- 

cles. 


§ 74G-1. Title. 


This Chapter is the “Campus Police Act” and may be cited by that name. 
(2005-2312 s'1.) 


Editor’s Note. — Session Laws 2005-231, s. 
13, made this chapter effective July 28, 2005. 


§ 74G-2. Policy and scope. 


(a) The purpose of this Chapter is to protect the safety and welfare of 
students, faculty, and staff in institutions of higher education by fostering 
integrity, proficiency, and competence among campus police agencies and 
campus police officers. To achieve this purpose, the General Assembly finds 
that a Campus Police Program needs to be established. As part of the Campus 
Police Program, the Attorney General is given the authority to certify a 
private, nonprofit institution of higher education, other than those described 
by G.S. 116-15(d), as a campus police agency and to commission an individual 
as a campus police officer. 

(b) The purpose of this Chapter is also to assure, to the extent consistent 
with the State and federal constitutions, that this protection is not denied to 
students, faculty, and staff at private, nonprofit institutions of higher educa- 
tion originally established by or affiliated with religious denominations. To 
achieve this purpose, the General Assembly finds that: 

(1) Most of the State’s private, nonprofit institutions of higher education 
were originally established by or affiliated with religious denomina- 
tions; 

(2) These institutions have made and continue to make significant con- 
tributions in education to the State and the nation; 

(3) These institutions admit students regardless of their spiritual or 
religious beliefs; 

(4) These institutions’ principal mission is educational; 

(5) All of these institutions are accredited by the Commission on Colleges 
of the Southern Association of Colleges and Schools and as such have 
independent governing boards of trustees; 

(6) The principal State power conferred on campus police by this Chapter 
is the power of arrest; 

(7) This power is important to protect the safety and welfare of students, 
faculty, and staff at these institutions; 
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(8) In exercising the power of arrest, these officers apply standards 
established by State and federal law only; and 

(9) The exercise of this power is reviewable by the General Court of 
Justice and the federal courts. 

(c) Public educational institutions operating under the authority of the 
Board of Governors of The University of North Carolina or the State Board of 
Community Colleges and private educational institutions that are licensed by 
the Board of Governors of The University of North Carolina pursuant to G.S. 
116-15 or that are exempt from licensure by the Board of Governors pursuant 
to G.S. 116-15(c) may apply to the Attorney General to be certified as a campus 
police agency. A campus police agency may apply to the Attorney General to 
commission an individual designated by the agency to act as a campus police 
officer for the agency. (2005-231, s. 1.) 


§ 74G-3. Liability insurance policy or certificate of self- 
insurance required; suspension of campus po- 
lice agency certification for failure to comply. 


(a) An applicant for certification as a campus police agency must file with 
the Attorney General either a copy of a liability insurance policy that meets the 
requirements of this section or a certificate of self-insurance designating assets 
sufficient to satisfy the coverage requirements of this section if the applicant is 
a nonpublic entity. The policy or certificate of self-insurance must provide not 
less than one million dollars ($1,000,000) of coverage per incident for personal 
injury or property damage resulting from a negligent act of the applicant or an 
agent or employee of the applicant operating in the course and scope of 
employment or under color of law. The form, execution, and terms of a liability 
insurance policy must meet the requirements of the Attorney General. 

(b) An insurance carrier that issues a liability insurance policy required by 
this section may cancel the policy upon giving 30 days’ written notice to both 
the campus police agency and the Attorney General. The written notice must 
be given by certified mail, return receipt requested. Cancellation of a liability 
insurance policy does not affect any liability on the policy that accrued prior to 
the effective cancellation date. 

(c) A campus police agency that is a nonpublic entity must maintain the 
liability insurance policy or certificate of self-insurance required by this section 
in effect at all times. The Attorney General shall suspend the certification of a 
campus police agency that fails to maintain a liability insurance policy or 
certificate of self-insurance when required to do so by this section. A certifica- 
tion suspended for this reason may not be reinstated until the person whose 
certification was suspended files with the Attorney General an application for 
reinstatement and either the required liability insurance policy or certificate of 
self-insurance. (2005-231, s. 1.) 


§ 74G-4. Powers of Attorney General. 


The Attorney General has the following powers in addition to those conferred 
elsewhere in this Chapter: 

(1) To establish minimum education, experience, and training standards 
and establish and require written or oral examinations for an appli- 
cant for certification as a campus police agency, a certified campus 
police agency, an applicant for commission as a campus police officer, 
or a commissioned campus police officer. 

(2) To require a campus police agency or a campus police officer to submit 
reports or other information. 

(3) To inspect records maintained by a campus police agency. 
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(4) To conduct investigations regarding alleged violations of this Chapter 
or a rule adopted under this Chapter and to make evaluations as may 
be necessary to determine if a campus police agency or a campus 
police officer is complying with this Chapter or a rule adopted under 
this Chapter. 

(5) To deny, suspend, or revoke a certification as a campus police agency 
or a commission as a campus police officer for failure to meet the 
requirements of or comply with this Chapter or a rule adopted under 
this Chapter, in accordance with Article 3 of Chapter 150B of the 
General Statutes. 

(6) To appear in the name of the Campus Police Program and apply to the 
courts having jurisdiction for injunctions to prevent a violation of this 
Chapter or a rule adopted under this Chapter. 

(7) To delegate the authority to administer this Chapter. 

(8) To require that the Criminal Justice Standards Division provide 
administrative support staff for the Campus Police Program. 

(9) To adopt rules needed to implement this Chapter, in accordance with 
Chapter 150B of the General Statutes. (2005-231, s. 1.) 


§ 74G-5. Records. 


(a) The Attorney General is the legal custodian of all books, papers, 
documents, or other records and property of the Campus Police Program. 

(b) Any papers, documents, or other records that become the property of the 
Campus Police Program and are placed in a campus police officer’s personnel 
file maintained by the Attorney General are subject to the same restrictions 
concerning disclosure as set forth in Chapters 126, 153A, and 160A of the 
General Statutes for other personnel records. 

(c) Notwithstanding the provisions of subsection (b) of this section, the 
Attorney General may disclose the contents of any records maintained under 
the authority of this Chapter to the Criminal Justice Education and Training 
Standards Commission, the Sheriff’s Education and Training Standards 
Commission, or any other criminal justice agency for certification or employ- 
ment purposes. (2005-231, s. 1.) 


§ 74G-6. Oaths, powers, and authority of campus police 
officers. 


(a) Requirements. — An individual who is commissioned as a campus police 
officer must take the oath of office required of a law enforcement officer before 
the individual assumes the duties of a campus police officer. The person in each 
campus police agency who is responsible for the agency’s campus police officers 
must be commissioned as a campus police officer. 

(b) Powers and Authority of Officers. — Campus police officers, while in the 
performance of their duties of employment, have the same powers as municipal 
and county police officers to make arrests for both felonies and misdemeanors 
and to charge for infractions on any of the following: 

(1) Real property owned by or in the possession and control of the 
institution employing the officer. 

(2) Any portion of any public road or highway passing through the real 
property described in subdivision (1) of this subsection or immediately 
adjoining it, wherever located. 

(3) Any other real property while in continuous and immediate pursuit of 
a person for an offense committed upon property described in subdi- 
vision (1) or (2) of this subsection. 

In exercising the powers conferred by this subsection, campus police officers 
shall apply the standards established by the law of this State and the United 
States. 
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(c) Powers and Authority of Institutions. — The governing body of any 
private educational institution that has a campus police agency may: 

(1) Enter into joint agreements with the governing board of any munici- 
pality to extend the law enforcement authority of campus police 
officers into any or all of the municipality’ jurisdiction and to 
determine the circumstances in which this extension of authority may 
be granted; 

(2) Enter into joint agreements with the governing board of any county 
and, with the consent of the sheriff, to extend the law enforcement 
authority of campus police officers into any or all of the county’s 
jurisdiction and to determine the circumstances in which this exten- 
sion of authority may be granted; and 

(3) Enter into joint agreements with the governing board of any other 
public or private educational institution that has a campus police 
agency pursuant to this Chapter or pursuant to G.S. 116-40.5 to 
extend the law enforcement authority of its campus police officers into 
any or all of the other institution’s jurisdiction and to determine the 
circumstances as to which its extension of authority may be granted. 

(d) Concealed Weapons. — Campus police officers shall have, if duly 
authorized by their campus police agency and by the sheriff of the county in 
which the campus police agency is located, the authority to carry concealed 
weapons pursuant to and in conformity with G.S. 14-269(b)(5). 

(e) Public Institutions Option. — Notwithstanding any of the provisions of 
this Chapter, the board of trustees of any constituent institution of The 
University of North Carolina may elect to have its officers certified under 
Chapter 17C and Chapter 116 of the General Statutes, and the board of 
trustees of any community college may elect to have its officers certified under 
Chapter 17C and Chapter 115D of the General Statutes rather than requesting 
certification as a campus police agency and campus police commission pursu- 
ant to the provisions of this Chapter. 

(f) Exclusive Authority. — Notwithstanding any other provision of law, the 
authority granted to campus police officers certified under this Chapter shall 
be limited to the provisions of this Chapter. (2005-231, s. 1.) 


§ 74G-7. Badges, uniforms, weapons, and vehicles. 


Campus police agencies shall be responsible for ensuring that all employees, 
whether or not commissioned, comply with the provisions of this Chapter and 
the rules adopted under this Chapter, including those provisions pertaining to 
the wearing of badges and uniforms, the carrying of weapons, and the 
operation of vehicles. (2005-231, s. 1.) 


§ 74G-8. Minimum standards for campus police officers. 


Applicants for commission as a campus police officer and a commissioned 
campus police officer must meet and maintain the same minimum 
preemployment and in-service standards as are required for State law enforce- 
ment officers by the North Carolina Criminal Justice Education and Training 
Standards Commission and must meet and maintain any other 
preemployment and in-service requirements set by the Attorney General. 
(2005-231, 6, 1.) 


§ 74G-9. Compensation of campus police officers. 


The compensation of a campus police officer shall be paid by the campus 
police agency for which the officer is commissioned, as may be agreed on 
between them. (2005-231, s. 1.) 
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§ 74G-10. Expiration, renewal, and termination of agency 
certification or officer commission. 


(a) Agency. — Unless sooner suspended or revoked by the Attorney General, 
a campus police agency’s certification expires on June 30 of the calendar year 
following the date it is issued. A campus police agency may renew the 
certification upon payment of the appropriate fee and compliance with this 
Chapter and the rules adopted under this Chapter. An entity whose campus 
police agency’s certification was denied or revoked for a violation of this 
Chapter or a rule adopted under this Chapter is not eligible to apply again for 
that certification for three years. 
(b) Officer. — Unless sooner suspended or revoked by the Attorney General, 
a campus police officer’s commission expires on June 30 of the calendar year 
following the date it is issued. A campus police officer may renew a commission 
upon payment of the appropriate fee and compliance with this Chapter and the 
rules adopted under this Chapter. The Attorney General shall immediately 
revoke the commission of a campus police officer when any of the following 
occurs: 
(1) Termination of employment with the campus police agency for which 
the officer is commissioned. 
(2) Termination, suspension, or revocation of the certification of the 
campus police agency for which the officer is commissioned. 
(3) Failure to meet in-service training requirements as required by this 
Chapter or the rules adopted under this Chapter. 
(4) Violation of this Chapter or a rule adopted under this Chapter. 
An individual whose campus police officer’s commission was denied or 
revoked for a violation of this Chapter or a rule adopted under this Chapter is 
not eligible to apply again for a commission for three years. (2005-231, s. i) 


§ 74G-11. Immunity. 


Neither the Attorney General nor any of the Attorney General’s employees 
may be held criminally or civilly liable for any acts or omissions in carrying out 
the provisions of this Chapter or for the acts or omissions of agencies or officers 
certified or commissioned under this Chapter. (2005-231, s. 1.) 


§ 74G-12. Fees. 


The Attorney General may charge fees for the items listed in the following 
table, not to exceed the amounts listed in the table: 


Item Maximum Fee 
Paice iOnmion CeruifCALiON AS 2.2.6... -.eneete-steetnee essen $1250.00 
a campus police agency 
amie renewal OlCertliCatiON Ginie..: Stans. legume qatiocien oe $ 200.00 
as a campus police agency 
Application for reinstatement of .............-.s:seeeeeeee eee: $ 1,000 


certification as a campus 

police agency 

Application for commission aS A ...... 66... eee eee e eee ete eens $ 100.00 
campus police officer 

Annual renewal of COMMISSION AS .... 2... .caescerserersereess $ 50.00 
a campus police officer 

Application for reinstatement Of ..........-...seeeeee eee ees $ 150.00 
commission as a campus police 

officer 
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The fees imposed under this section are not refundable. Fees collected under 
this section shall be applied to the cost of administering this Chapter. 
(2005-2515. Sacl%) 


§ 74G-13. Penalties and enforcement. 


(a) No private person, firm, association, or corporation, and no public 
institution, agency, or other entity shall engage in, perform any services as, or 
in any way hold itself out as a campus police agency or engage in the 
recruitment or hiring of campus police officers without having first complied 
with the provisions of this Chapter. Any person, firm, association, or corpora- 
tion or their agents and employees violating any of the provisions of this 
Chapter shall be guilty of a Class 1 misdemeanor. 

(b) The Campus Police Program may apply in its own name to the superior 
court for an injunction to prevent any violation or threatened violation of this 
Chapter or a rule adopted under this Chapter, and the superior courts have 
jurisdiction to grant the requested relief, irrespective of whether or not 
criminal prosecution has been instituted or administrative sanctions imposed 
because of the violation. The venue for an action brought under this subsection 
shall be in any county selected by the Attorney General. 

(c) This section does not relieve a campus police agency from any civil 
lability for the acts of its campus police officers in exercising or attempting to 
exercise the powers conferred by this Chapter. (2005-231, s. 1.) 


838 


Chapter 75. 


Monopolies, Trusts and Consumer Protection. 


Article 1. 
General Provisions. 
Sec. 
75-1. Combinations in restraint of trade ille- 


gal. 

75-1.1. Methods of competition, acts and prac- 
tices regulated; legislative policy. 

75-2. Any restraint in violation of common law 
included. 

75-2.1. Monopolizing and attempting to mo- 
nopolize prohibited. 

75-3. [Repealed.| 

75-4. Contracts to be in writing. 

75-5 through 75-7. [Repealed.| 

75-8. Continuous violations separate offenses. 

75-9. Duty of Attorney General to investigate. 

75-10. Power to compel examination. 

75-11. Person examined exempt from prosecu- 

tion. 

Refusal to furnish information; false 

swearing. 

Criminal prosecution; district attorneys 

to assist; expenses. 

Action to obtain mandatory order. 

Actions prosecuted by Attorney Gen- 

eral. 

75-15.1. Restoration of property and cancella- 
tion of contract. 

75-15.2. Civil penalty. 

75-16. Civil action by person injured; treble 
damages. 

75-16.1. Attorney fee. 

75-16.2. Limitation of actions. 

75-17. Lender may not require borrower to 
deal with particular insurer. 

75-18. Lender may require nondiscriminatory 
approval of insurer. 

75-19. Violators subject to fine and injunction. 

75-20. Unsolicited checks to secure loans. 

75-21 through 75-26. [Reserved.] 

75-27. Unsolicited merchandise. 

75-28. Unauthorized disclosure of tax informa- 
tion; violation a Class 1 misde- 
meanor. 

75-29. Unfair and deceptive trade names; use 
of term “wholesale” in advertising, 
etc. 

75-30, 75-30.1. [Repealed.] 

75-31. Work-at-home solicitations. 

75-32. Representation of winning a prize. 

75-33. Representation of eligibility to win a 
prize. 

75-34. Representation of being specially se- 
lected. 

75-35. Simulation of checks and invoices. 

75-36. Certain contracts relating to toner or 
inkjet cartridges void and unen- 


75-12. 


75-13. 


75-14, 
75-15. 


Sec. 
forceable as a matter of public 
policy. 

75-37. Declaration of State public policy. 

75-38. Prohibit excessive pricing during states 
of disaster. 

75-39. Conditioning services on electric service 
prohibited. 

75-40 through 75-49. [Reserved.] 


Article 2. 
Prohibited Acts by Debt Collectors. 


75-50. Definitions. 

75-51. Threats and coercion. 
75-52. Harassment. 

75-53. Unreasonable publication. 
75-54. Deceptive representation. 
75-55. Unconscionable means. 
75-56. Application. 

75-57 through 75-59. [Reserved.] 


Article 2A. 
Identity Theft Protection Act. 


75-60. Title. 

75-61. Definitions. 

75-62. Social security number protection. 

75-63. Security freeze. 

75-64. Destruction of personal 
records. 

75-65. Protection from security breaches. 

75-66 through 75-79. [Reserved.| 


Article 3. 
Motor Fuel Marketing Act. 


Title. 

Definitions. 

Unlawful below-cost selling; exceptions. 
Unlawful inducement; civil penalty. 
Separate offenses; injunctions. 
Investigations by Attorney General. 
Private actions. 

Private action presumptions. 

75-88. Public disclosure. 

75-89. Powers and remedies supplementary. 
75-90 through 75-99. [Reserved.| 


Article 4. 


Telephone Solicitations. 


information 


75-80. 
75-81. 
75-82. 
75-83. 
75-84, 
75-85. 
75-86. 
75-87. 


75-100. 
75-101. 
75-102. 
75-103. 
75-104. 


Findings. 

Definitions. 

Restrictions on telephone solicitations. 

Limited exceptions. 

Restrictions on use of automatic dial- 
ing and recorded message players. 


75-105. Enforcement. 
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ARTICLE 1. 


General Provisions. 


§ 75-1. Combinations in restraint of trade illegal. 


Every contract, combination in the form of trust or otherwise, or conspiracy 
in restraint of trade or commerce in the State of North Carolina is hereby 
declared to be illegal. Every person or corporation who shall make any such 
contract expressly or shall knowingly be a party thereto by implication, or who 
shall engage in any such combination or conspiracy shall be guilty of a Class 
H felony. (10l3,.¢.:4 iss dAGaaise7509 21951) cosG4s 24) 


Cross References. — For provision declar- 
ing certain agreements between employers and 
labor organizations to be illegal combinations 
in restraint of trade, see G.S. 95-79. As to illegal 
combinations in restraint of trade by contrac- 
tors, subcontractors, and suppliers in dealing 
with governmental agencies, see G.S. 133-23 
through 133-33. 

Legal Periodicals. — For note on the law of 
unfair competition in North Carolina, see 46 
N.C.L. Rev. 856 (1968). 

For comment, “Consumer Protection and Un- 
fair Competition — The 1969 Legislation,” see 
48 N.C.L. Rev. 896 (1970). 

For article on antitrust and unfair trade 
practice law in North Carolina, with federal 
law compared, see 50 N.C.L. Rev. 199 (1972). 

For note on price discrimination in North 
Carolina, see 53 N.C.L. Rev. 135 (1974). 

For comment on the Business Opportunity 
Sales Act of 1977, see 17 Wake Forest L. Rev. 
623 (1981). 

For article discussing North Carolina anti- 


trust and consumer protection law, see 60 
N.C.L. Rev. 207 (1982). 


For survey of 1981 commercial law, see 60 
N.C.L. Rev. 1238 (1982). 

For article discussing unfair methods of com- 
petition, deceptive trade practices, and unfair 
trade practices, see 5 Campbell L. Rev. 119 
(1982). 

For note, “The Need for Antitrust Legislation 
Tailored to the Specific Concerns of Bank-Non- 
bank Director Interlocks,” see 1982 Duke L.J. 
938. 

For survey of 1982 commercial law, see 61 
N.C.L. Rev. 1018 (1983). 

For note, “Real Estate Finance—Subordina- 
tion Causes: North Carolina Subordinates Sub- 
stance to Form—MCB Ltd. v. McGowan,” see 23 
Wake Forest L. Rev. 575 (1988). 

For article, “Misrepresentation in North 
Carolina,” see 70 N.C.L. Rev. 323 (1992). 

For article, “Non-UCC Statutory Provisions 
Affecting Warranty Disclaimers and Remedies 
in Sales of Goods,” see 71 N.C.L. Rev. 1011 
(1993). 

For article, “The Learned Profession Exemp- 
tion of the North Carolina Deceptive Trade 
Practices Act: The Wrong Bright Line?,” see 15 
Campbell L. Rev. 223 (1993). 


CASE NOTES 


I. General Consideration. 

II. Partial Restraint of Trade. 
III. Agreement Not to Compete. 
IV. Pleading and Practice. 

V. Agreement to Fix Prices. 


VI. Agreement Not to Deal with Seller’s Competitors. 


. Price Discrimination. 


IX. Division of Territory. 
X. Resale Price Maintenance. 
XI. Elimination of Competition. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — Some of the following notes 
were decided under former G.S. 75-5 regarding 
prohibited acts. 

History of Chapter. — See Shute v. Shute, 
176 N.C. 462, 97 S.E. 392 (1918). 


. Destroying or Injuring Competition in Order to Fix Prices. 


Common Law. — At common law in En- 
gland, and later in this country, only combina- 
tions or agreements which operate to the prej- 
udice of the public by unduly or unreasonably 
restricting competition or restraining trade are 
illegal. Rose v. Vulcan Materials Co., 282 N.C. 
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643, 194 S.E.2d 521 (1973). 

Under the common law at a remote period in 
England, the term “contract in restraint of 
trade” meant an individual’s voluntary contrac- 
tual restraint on his right to carry on his trade 
or calling. Rose v. Vulcan Materials Co., 282 
N.C. 648, 194 S.E.2d 521 (1973). 

Federal precedent is instructive in in- 
terpreting Chapter 75 due to the similarity 
between provisions of Chapter 75 and the fed- 
eral antitrust law. North Carolina Steel, Inc. v. 
National Council on Comp. Ins., 123 N.C. App. 
163, 472 S.E.2d 578 (1996), aff'd in part and 
rev'd in part, 347 N.C. 627, 496 S.E.2d 369 
(1998). 

The common law on restraint of trade is 
determinative of at least the minimum 
scope of this section. Rose v. Vulcan Materi- 
als Co., 282 N.C. 643, 194 S.E.2d 521 (1973); 
United Roasters, Inc. v. Colgate-Palmolive Co., 
485K, Supp. 1041 (E.D.N.C. 1979). 

This section was based upon Section 1 of 
the Sherman Act, 15 U.S.C. § 1 (1971). Rose 
v. Vulcan Materials Co., 282 N.C. 6438, 194 
S.E.2d 521 (1973); Cameron v. New Hanover 
Mem. Hosp., 58 N.C. App. 414, 293 S.E.2d 901, 
cert. denied and appeal dismissed, 307 N.C. 
127, 297 S.E.2d 399 (1982). 

The North Carolina antitrust enforcement 
mechanism almost completely mirrors its fed- 
eral counterpart, especially with respect to the 
availability of treble damages. Nash County 
Bd. of Educ. v. Biltmore Co., 464 F. Supp. 1027 
(E.D.N.C. 1978), cert. denied, 454 U.S. 878, 102 
S. Ct. 359, 70 L. Ed. 2d 188, rehearing denied, 
454 U.S. 1117, 102 S. Ct. 692, 70 L. Ed. 2d 654 
(1981), aff’d, 640 F.2d 484 (4th Cir. 1981). 

This Chapter establishes an action for 
unfair or deceptive acts or practices in or 
affecting commerce. The jury determines the 
facts, and based on the jury’s findings of fact the 
court must determine as a matter of law 
whether the defendants engaged in an unfair or 
deceptive trade practice. Strickland v. A & C 
Mobile Homes, 70 N.C. App. 768, 321 S.E.2d 16 
(1984), cert. denied, 313 N.C. 336, 327 S.H.2d 
899 (1985). 

Unfair or Deceptive Trade Practice 
Based on Conduct Proscribed by Chapter 
95. — Although Chapter 95, relating to labor, is 
regulatory in nature, this fact does not prevent 
the finding of an unfair or deceptive trade 
practice based on the conduct proscribed by 
Chapter 95. Winston Realty Co. v. G.H.G., Inc., 
a14.C;,90,331)8-E:2d 677 (1985). 

Law Applying Sherman Act Instructive 
in Determining Full Reach of Section. — 
The body of law applying the Sherman Act, 
although not binding upon the Supreme Court 
in applying this section, is nonetheless instruc- 
tive in determining the full reach of this sec- 
tion. Rose v. Vulcan Materials Co., 282 N.C. 
G45u0 1194-53120 521) 1(1973);, Hesteniow. 
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Martindale-Hubbell, Inc., 493 F. Supp. 335 
(E.D.N.C. 1980), aff'd, 659 F.2d 433 (4th Cir. 
1981); Cameron v. New Hanover Mem. Hosp., 
58 N.C. App. 414, 293 S.E.2d 901, cert. denied 
and appeal dismissed, 307 N.C. 127, 297 S.E.2d 
399 (1982); 

Chapter 75 does not apply to the sale of 
securities; partnership interests qualified as 
securities because the investment contracts of 
plaintiffs (1) involved an investment of money, 
(2) in a common enterprise, and (3) involved an 
expectation of profit solely from the efforts of 
others. Andrews v. Fitzgerald, 823 F. Supp. 356 
(M:D.N.C. 1993). 

Statutes on monopolies and trusts are 
addressed to the sale and movement in 
commerce of goods, wares, merchandise and 
other things of value. Knutton v. Cofield, 273 
N.C. 355, 160 S.E.2d 29 (1968). 

And cases arising under such statutes 
ordinarily involve a vendor and a pur- 
chaser. Knutton v. Cofield, 273 N.C. 355, 160 
S.E.2d 29 (1968). 

Thus, the prohibited acts are usually 
connected with a purchase and sale. 
Knutton v. Cofield, 273 N.C. 355, 160 S.E.2d 29 
(1968). 

Law of Civil Conspiracy Is Applicable. — 
This State’s substantive law of civil conspiracy 
also applies in the context of this section. Cam- 
eron v. New Hanover Mem. Hosp., 58 N.C. App. 
414, 293 S.E.2d 901, cert. denied and appeal 
dismissed, 307 N.C. 127, 297 S.E.2d 399 (1982). 

Federal copyright law preemption un- 
der 17 U.S.C.S. § 301(a) requires: (1) that 
state law rights are claimed in works that are 
within the subject matter of the copyright, and 
(2) the state law is subject to preemption only if 
the state law cause of action lacks an extra 
element that would make the state law action 
qualitatively different than a federal law copy- 
right infringement claim; therefore, where a 
copyright holder sued an alleged infringer for 
its use without prior approval of a certain 
dragonfly image on its website, the infringer’s 
unfair and deceptive trade practices claim un- 
der G.S. 75-1.1 was preempted by federal copy- 
right law because there was no extra element in 
the G.S. 75-1.1 action that made it qualitatively 
different from a federal copyright claim. 
Iconbazaar, L.L.C. v. Am. Online, Inc., 308 F. 
Supp. 2d 630, 2004 U.S. Dist. LEXIS 3840 
(M.D.N.C. 2004). 

Preemption by Soft Drink Act. — North 
Carolina unfair practices laws are preempted 
by the Soft Drink Act (15 U.S.C. § 3501-03) to 
the extent that they would proscribe wholesal- 
ing restrictions imposed by bottlers to prevent 
transshipment. Owens v. Pepsi Cola Bottling 
Co., 330 N.C. 666, 412 S.E.2d 636 (1992). 

Federal Law Held to Preempt Plaintiffs’ 
Claim. — The plaintiffs’ state claims, alleging 
that the defendants’ filing of each proof of 
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claim, containing a disguised attorney fee, vio- 
lated the North Carolina Fair Debt Collection 
Practices Act, G.S. 75-50 to 75-56, and the 
North Carolina Unfair and Deceptive Trade 
Practices Act, G.S. 75-1 to 75-35, were pre- 
empted by federal law, as obstacles to the 
accomplishment of the full purposes and objec- 
tives of federal bankruptcy law; the plaintiffs’ 
alleged state law causes of action were based on 
the defendant’s choice of process in a federal 
court proceeding, filing a proof of claim versus a 
fee application, and involved procedures found 
in the Code and Part III of the Bankruptcy 
Rules and of uniquely federal concern. Tate v. 
NationsBanc Mtg. Corp., 253 Bankr. 653, 2000 
Bankr. LEXIS 1168 (Bankr. W.D.N.C. 2000). 

Conflict with Admiralty Law. — The stan- 
dard for awarding treble damages under Chap- 
ter 75 conflicts with the requirements for 
awarding punitive damages under admiralty 
law. Unlike admiralty law, Chapter 75 does not 
require a showing of gross negligence, actual 
malice, or reckless or wanton misconduct. A 
practice is deceptive and treble damages must 
be awarded under Chapter 75 if the trade 
practice has the capacity or tendency to de- 
ceive. Chapter 75, therefore, allows recovery 
under a much lower standard than required by 
admiralty law. Therefore, subcontractor’s puni- 
tive damages claim under North Carolina’s 
Unfair and Deceptive Trade Practice Act was 
dismissed. Delta Marine, Inc. v. Whaley, 813 F. 
Supp. 414 (E.D.N.C. 1993). 

Subject Matter Jurisdiction. — District 
court had subject matter jurisdiction under 28 
U.S.C.S. § 1334, over a borrower’s claim that a 
securitization trustee, who held title to a mort- 
gage loan given by a bankrupt lender to the 
borrower, violated North Carolina usury law 
and the Unfair and Deceptive Trade Practices 
Act; the borrower (1) was an obligor whose 
claim was barred by the clear terms of the 
stipulation and consent order of the bankruptcy 
court, (2) failed to successfully challenge the 
order in bankruptcy court, and (3) was thus 
bound by the order establishing that the case 
was related to the bankruptcy case for purposes 
of subject matter jurisdiction under 28 U.S.C.S. 
§ 1334(b). Sowell v. U.S. Bank Trust Nat’l 
Assn 3. Ui Bi R319 2004S Disha has 
26521 (E.D.N.C. 2004). 

Monopoly Defined. — In the modern and 
wider sense monopoly denotes a combination, 
organization, or entity so extensive and unified 
that its tendency is to suppress competition, to 
acquire a dominance in the market, and to 
secure the power to control prices to the public 
harm with respect to any commodity which 
people are under a practical compulsion to buy. 
State v. Atlantic Ice & Coal Co., 210 N.C. 142 
188 S.E. 412 (1936). 

Elements of Trade Conspiracy. — The 
substantive law of trade conspiracies requires 
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some consciousness of commitment to a com- 
mon scheme. Cameron v. New Hanover Mem. 
Hosp., 58 N.C. App. 414, 293 S.E.2d 901, cert. 
denied and appeal dismissed, 307 N.C. 127, 297 
S.E.2d 399 (1982). 

An actionable conspiracy to restrain 
trade must operate to the prejudice of the 
public, in keeping with the common law’s 
“Rule of Reason.” United Roasters, Inc. v. 
Colgate-Palmolive Co., 485 F. Supp. 1041 
(E.D.N.C. 1979). 

Impact on Competitive Conditions 
Proper Focus. — The proper focus is not 
whether plaintiff-victim and defendant-con- 
spirator were in actual competition with each 
other, but is upon the challenged restraint’s 
impact on competitive conditions. United 
Roasters, Inc. v. Colgate-Palmolive Co., 485 F. 
Supp. 1041 (E.D.N.C. 1979). 

Restraint is unreasonable and void if 
greater than required for protection of 
the promisee or if it imposes an undue hard- 
ship upon the person who is restricted. Owing 
to the possibility that a person may be deprived 
of his livelihood, the courts are less disposed to 
uphold restraints in contracts of employment 
than to uphold them in contracts of sale. 
Starkings Court Reporting Servs., Inc. v. Col- 
lins, 67 N.C. App. 540, 313 S.E.2d 614 (1984). 

Combination is not objectionable if the 
restraint is such only as to afford fair 
protection to the parties thereto and not 
broad enough to interfere with the interest of 
the public. Rose v. Vulcan Materials Co., 282 
N.C. 648, 194 S.E.2d 521 (1973). 

The reasonableness of a restraining cov- 
enant is a matter of law for the court to 
decide. Jewel Box Stores Corp. v. Morrow, 272 
N.C. 659, 158 S.E.2d 840 (1968). 

And Depends on Circumstances of Par- 
ticular Case. — The reasonableness of the 
restraint depends upon the circumstances of 
the particular case. Jewel Box Stores Corp. v. 
Morrow, 272 N.C. 659, 158 S.E.2d 840 (1968). 

A contract establishing a price discrim- 
ination is not illegal per se. Rose v. Vulcan 
Materials Co., 282 N.C. 648, 194 S.E.2d 521 
L973 

Contracts to Assure Adequate Supply 
for Definite Price over Specified Period. — 
Business contracts by which a buyer assures 
himself of adequate supplies for a definite price 
over a specified period of time thus providing 
protection against future price increases are 
quite common and are not illegal per se. Rose v. 
Vulcan Materials Co., 282 N.C. 643, 194 S.E.2d 
S21ChOTS): 

Agreement Not to Sell to Particular In- 
dividual. — A complaint alleging that defen- 
dants conspired and agreed not to sell plaintiff 
ice, and that as a result thereof plaintiff’s 
business was ruined, fails to state a cause of 
action, this and the following sections not being 
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applicable. Lineberger v. Colonial Ice Co., 220 
N.C. 444, 17 S.E.2d 502 (1941). 

A contract between public utilities, approved 
by the Utilities Commission, is not violative of 
this section, if the Commission could have law- 
fully made an order to the same effect upon 
application and after hearing in an adverse 
proceeding. State ex rel. Utils. Comm’n v. Caro- 
lina Coach Co., 260 N.C. 43, 182 S.E.2d 249 
(1963). 

Partial and Reasonable Restraints Up- 
held. — Contracts in restraint of trade were 
formerly held to be invalid as against public 
policy, but the more modern doctrine sustains 
them when the restraint is only partial and 
reasonable. The test is to consider whether it is 
such only as will afford a fair protection to the 
interests of the party in favor of whom it is 
given, and not so large or extensive as to 
interfere with the interests of the public. 
Knutton v. Cofield, 273 N.C. 355, 160 S.E.2d 29 
(1968). 

Contracts tending only to partially re- 
strain trade are enforceable where: (1) They 
are founded on a valuable consideration; (2) the 
restrictions imposed are reasonably necessary 
to protect the legitimate interest of the cove- 
nantee; and (3) the limitations or restrictions 
are reasonable as to time and area. Quadro 
Stations, Inc: v. Gilley, 7 N.C. App. 227, 172 
Sve2dt 237 (1970). 

Reasonableness of Restraints As_ to 
Time. — Covenants in restraint of trade are 
not unreasonable as to time if their duration is 
no longer than reasonably necessary to afford 
fair protection to the covenantee and not so 
long as to be injurious to the public. Quadro 
Stations, Inc. v. Gilley, 7 N.C. App. 227, 172 
Siv2d'23 A970). 

Where the duration of the restraint is limited 
as to time, the mere length of the period of time 
during which the restraint is to operate, stand- 
ing alone, is never sufficient to render the 
restrictive covenant not to compete ipso facto 
unenforceable. Quadro Stations, Inc. v. Gilley, 7 
N:C. App. 227, 172 S.E.2d 237 (1970). 

A period of 25 years is not an unduly long 
time to expect property purchased for gasoline 
service station purposes to continue to be ap- 
plied to such use. Quadro Stations, Inc. v. 
Gilley, 7 N.C. App. 227, 172 S.E.2d 237 (1970). 

Sufficiency of Consideration for Con- 
tract in Restraint of Trade. — A contract in 
restraint of trade, like any other contract, must 
be supported by a consideration, but, unless the 
contract be a fraud upon the party sought to be 
restrained or nudum pactum, courts ordinarily 
will not inquire into the adequacy of the con- 
sideration. It is sufficient that the contract 
shows on its face a legal and valuable consid- 
eration; but whether it is adequate or inade- 
quate to the restraint imposed must be deter- 
mined by the parties themselves upon their 
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own view of all the circumstances attending the 
particular transaction. Jewel Box Stores Corp. 
v. Morrow, 272 N.C. 659, 158 S.E.2d 840 (1968). 

Trade Practices Law Has No Application 
to Labor Contracts. — North Carolina’s un- 
fair and deceptive trade practices law regulates 
conduct between businesses and between sell- 
ers or lenders and consumers; it has no appli- 
cation to contracts between employers and em- 
ployees. Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 

Refusal of legal directory publisher to 
publish attorney’s “professional card” and 
failure of ABA and North Carolina State Bar to 
prevent publisher from refusing to do so was 
not in violation of this section and G.S. 75-1.1. 
See Hester v. Martindale-Hubbell, Inc., 659 
F.2d 433 (4th Cir. 1981), cert. denied, 455 U.S. 
98 1102052 Ct. d489.-71 L.Ed. 2d 6911982): 

Threats to Retaliate Unless Competition 
Withdrawn. — Threats by one ice company 
that it would sell ice in the town of a second ice 
company, if that company continued to supply 
ice to a rival of the first company were not 
prohibited by former G.S. 75-5. Smith v. 
Morganton Ice Co., 159 N.C. 151, 74 S.E. 961 
(Tou). 

Breach of warranty alone is not a viola- 
tion of Chapter 75. Warren v. Guttanit, Inc., 
69 N.C. App. 103, 317 S.E.2d 5 (1984). 

Contributory negligence is not a defense 
to a Chapter 75 violation, and thus the trial 
judge did not err in failing to submit that issue 
to jury considering an unfair or deceptive trade 
practices claim. Winston Realty Co. v. G.H.G., 
Inc., 314 N.C. 90, 331 S.E.2d 677 (1985); United 
States Fire Ins. Co. v. Nationwide Mut. Ins. Co., 
(20/Fo Supp, 1620 DN: Calg90): 

The provisions of the monopoly statutes 
apply to railroads just as they do to individ- 
uals and other corporations. Bennett v. South- 
ern Ry., 211 N.C. 474, 191 S.E. 240 (1937). 

Applicability of Chapter to Unfair Insur- 
ance Practices. — This Chapter is applicable 
to the sale of insurance, as Chapter 58 does not 
provide the exclusive remedy for those dam- 
aged by unfair trade practices in the insurance 
industry. Phillips v. Integon Corp., 70 N.C. App. 
440, 319 S.E.2d 673 (1984). 

Refusal of Insurers to Provide Chiro- 
practic Treatment as Workers’ Compensa- 
tion Coverage. — Plaintiff chiropractors, al- 
leging that defendant insurance companies had 
interfered with their contractual rights by re- 
fusing to honor employers’ choices of chiroprac- 
tors as providers of health care treatment to 
employees under the Workers’ Compensation 
Act, that defendants had misrepresented to 
employer insureds that their workers’ compen- 
sation policies did not provide coverage for 
chiropractic treatment, and that defendants 
had conspired among themselves and with 
members of the medical profession to deprive 
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plaintiffs of business opportunities by refusing 
to pay for chiropractic services provided in 
compliance with the Act, an illegal restraint of 
trade in violation of this section and 15 U.S.C. 
§ 1, could not maintain their action in superior 
court without first seeking relief from the In- 
dustrial Commission. North Carolina Chiro- 
practic Ass'n v. Aetna Cas. & Sur. Co., 89 N.C. 
App. 1, 365 S.E.2d 312 (1988), remanding case 
to the trial court for entry of an order staying 
plaintiffs’ action pending a determination of the 
underlying workers’ compensation issues by 
the Commission. 

A contract whereby plaintiff invested 
$75,000 and was to receive in exchange, 
stock in a company to be formed by defen- 
dant was not within the scope of Chapter 75. 
Ward v. Zabady, 85 N.C. App. 130, 354 S.E.2d 
369, cert. denied, 320 N.C. 177, 358 S.E.2d 71 
(1987). 

Grant of Municipal Franchise. — A pri- 
vate sale of public utilities by the city authori- 
ties to an electrical power plant with a grant of 
a municipal franchise does not create or tend 
towards a monopoly. Allen v. Town of Reidsville, 
173 N-G.513, 101 Sh. 267 (1919). 

Cable Television Systems. — Municipal 
ownership and operation of cable television 
systems does not violate the provisions of this 
Chapter. Madison Cablevision, Inc. v. City of 
Morganton, 325 N.C. 634, 386 S.E.2d 200 
(EGS ON: 

City’s refusal to grant cable television fran- 
chises to private applicants did not violate the 
exclusive emoluments and monopoly clauses of 
N.C. Const., Art. I, §§ 32 and 34, or the anti- 
monopoly and unfair trade practices provisions 
of Chapter 75. Madison Cablevision, Inc. v. City 
of Morganton, 325 N.C. 634, 386 S.E.2d 200 
(1989). 

Ordinance Restricting Sale of Commod- 
ity. — A municipal ordinance prohibiting the 
sale of milk within the city without a permit is 
not invalid as tending to create a monopoly 
although the permit “may be suspended or 
revoked at any time for cause.” State v. Kirk- 
patrick,179 NG 747.103'S: Ey 65 (1920). 

Exclusive Sale for Specified Period. — A 
contract made in good faith between a vendor 
and purchaser of a certain particular make or 
character of a manufactured product that re- 
stricts the former from selling articles of the 
same make or kind to other dealers within the 
town wherein the purchaser conducts his mer- 
cantile business, and which requires the expen- 
diture of large sums of money and much time in 
advertising the goods and popularizing them on 
the local market, does not come within the 
intent and meaning of this Chapter; and in 
vendor’s action for the purchase price the seller 
may recover damages as a counterclaim for 
breach of the seller’s contract in that respect. 
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Mar-Hof Co. v. Rosenbacker, 176 N.C. 330, 97 
S.E. 169 (1918). 

The refusal by wholesalers of ice to sell 
to a retailer on the same terms as those 
offered to other retailers in the city was not a 
violation of former G.S. 75-5, it not appearing 
that the parties were business competitors. 
Rice v. Asheville Ice Co., 204 N.C. 768, 169 S.E. 
707 (1933). 

Agreement Contravening Section. — A 
single instrument whereby the owner of lands 
leased same to an oil company rent free, and 
the oil company subleased the property back to 
the owner rent free, upon agreement that only 
the petroleum products of the oil company 
should be sold at the filling station, was held 
void, since the only consideration was the 
promise of the oil company to sell its products 
to the owner and the promise of the owner to 
handle such products to the exclusion of similar 
merchandise of competitors, which agreement 
was in contravention of former G.S. 75-5, and 
this result was not affected by a recital in the 
writing that the owner signed same as part of 
consideration for a deed to the property exe- 
cuted by a third person. Arey v. Lemons, 232 
N.C. 531, 61 S.E.2d 596 (1950). 

An exclusive dealership in one make of 
automobile in a particular city, while it 
necessarily involves a limited monopoly to sell 
this product of the manufacturer in the area 
covered thereby, is not invalid as an unreason- 
able restraint on trade, the agreement not 
being between competitors but imposing re- 
straint upon a manufacturer and in favor of its 
dealer. Waldron Buick Co. v. GMC, 254 N.C. 
117, 118 S.H.2d'559 (1961): 

Charging Wholesale Prices While Fixing 
Retail Prices. — Evidence presented by plain- 
tiff, to the effect that defendant wholesaler was 
charging its wholesale prices to plaintiff and at 
the same time setting plaintiff’s retail prices, 
thus putting plaintiff at a competitive disad- 
vantage, when viewed in the light most favor- 
able to plaintiff, was sufficient to establish per 
se violations of both subdivisions (b)(2) and 
(b)(7) of this section. Baynard v. Service Distrib. 
Co., 78 N.C. App. 796, 338 S.E.2d 622 (1986). 

Terminated Negotiations. — District court 
declined to reconsider its decision awarding the 
chemical and oil companies summary judgment 
on the polymer manufacturer’s unfair and de- 
ceptive trade practices claim arising from the 
parties’ terminated contract negotiations where 
the manufacturer failed to establish negligent 
misrepresentation or any other conduct that 
was immoral, unethical, oppressive, unscrupu- 
lous, or substantially injurious. Tolaram Poly- 
mers, Inc. v. Shell Chem. Co., — F. Supp. 2d —, 
2002 U.S. Dist. LEXIS 16058 (M.D.N.C. Aug. 
16, 2002). 

Motion for Directed Verdict Properly 
Granted. — In sublessee’s claims of civil con- 
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spiracy, unfair and deceptive trade practices, 
and punitive damages regarding the termina- 
tion of a lease (1) submission of the civil con- 
spiracy claim to the jury was not justified by the 
evidence, as the evidence showed only a suspi- 
cion or conjecture that a conspiracy in fact 
existed; (2) submission of the unfair and decep- 
tive trade practices claim was not justified, as 
the record was devoid of evidence to support the 
claim; and (3) submission of the punitive dam- 
ages claims was not justified because the evi- 
dence did not support the underlying claims of 
civil conspiracy and unfair and deceptive trade 
practices and because there was no evidence to 
support the sublessee’s contentions that the 
landlords’ and the subtenant’s actions were 
fraudulent, willful or wanton, or malicious. Di 
Frega v. Pugliese, 164 N.C. App. 499, 596 
S.E.2d 456, 2004 N.C. App. LEXIS 981 (2004). 

Applied in Simmons v. C.W. Myers Trading 
Post, Inc.307N.C..122; 296'S.E.2d'294 (1982); 
Angola Farm Supply & Equip. Co. v. FMC 
Corp., 59 N.C. App. 272, 296 S.E.2d 5038 (1982); 
Williams v. State Farm Mut. Auto. Ins. Co., 67 
NiCrApp, 271, 812 S.E.2d 905 (1984); Norlin 
Indus., Inc. v. Music Arts, Inc., 67 N.C. App. 
300, 313 S.E.2d 166 (1984); Jennings v. Lind- 
sey, 69 N.C. App. 710, 318 S.E.2d 318 (1984); 
North Carolina ex rel. Edmisten v. PIA. 
Asheville, Inc., 740 F.2d 274 (4th Cir. 1984); 
Cooper v. Forsyth County Hosp. Auth., 604 F. 
Supp. 685 (M.D.N.C. 1985); First Value Homes, 
Inc. v. Morse, 86 N.C. App. 18, 359 S.E.2d 42 
(1987); Southern Pines Chrysler-Plymouth, 
Inc. v. Chrysler Corp., 826 F.2d 1360 (4th Cir. 
1987); Sewell Plastics, Inc. v. Coca-Cola Co., 
720 F. Supp. 1196 (W.D.N.C. 1989). 

Cited in Bennett v. Southern Ry., 211 N.C. 
474, 191 S.E. 240 (1937); Patterson v. Southern 
Ry:, 219 'N.C. 23; 12:'8.E.2d 652 (1941); Harris v. 
Atlantic-Richfield Co., 469 F. Supp. 759 
(E.D.N.C. 1978); Pinehurst Airlines v. Resort 
Air Servs., Inc., 476 F. Supp. 543 (M.D.N.C. 
1979); Rathff v. Burney, 505 F. Supp. 105 
(W.D.N.C. 1981); Stearns v. Genrad, Inc., 564 F. 
Supp. 1309 (M.D.N.C. 1983); Lloyd v. Carnation 
Co., 61 N.C. App. 381, 301 S.E.2d 414 (1983); 
Mackey v. Nationwide Ins. Cos., 724 F.2d 419 
(4th Cir. 1984); WCCB-TYV, Inc. v. Telerep, Inc., 
601 F. Supp. 284 (W.D.N.C. 1984); Evans v. 
Mitchell, 74 N.C. App. 730, 329 S.E.2d 681 
(1985); Cooper v. Forsyth County Hosp. Auth., 
789 F.2d 278 (4th Cir. 1986); Newton v. Whi- 
taker, 83 N.C. App. 112, 349 S.E.2d 333 (1986); 
Olivetti Corp. v. Ames Bus. Sys., 319 N.C. 534, 
356 S.E.2d 578 (1987); Sampson-Bladen Oil Co. 
v. Walters, 86 N.C. App. 1738, 356 S.E.2d 805 
(1987); Myers v. Liberty Lincoln-Mercury, Inc., 
89 N.C. App. 335, 365 S.E.2d 663 (1988); Peli- 
can Watch v. United States Fire Ins. Co., 90 
N.C. App. 140, 367 S.E.2d 351 (1988); Carefree 
Carolina Communities, Inc. v. Cilley, 90 N.C. 
App. 766, 370 S.E.2d 81 (1988); Iredell Diges- 
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tive Disease Clinic v. Petrozza, 92 N.C. App. 21, 
373 S.E.2d 449 (1988); North Carolina ex rel. 
Long v. Alexander & Alexander Servs., Inc., 680 
F. Supp. 746 (E.D.N.C. 1988); Sandcrest Out- 
patient Servs. v. Cumberland County Hosp. 
Sys., 853 F.2d 1189 (4th Cir, 1988); Carefree 
Carolina Communities, Inc. v. Cilley, 90 N.C. 
App. 766, 370 S.E.2d 81 (1988); Iredell Diges- 
tive Disease Clinic v. Petrozza, 92 N.C. App. 21, 
373 S.E.2d 449 (1988); Sewell Plastics, Inc. v. 
Coca-Cola Co., 720 F. Supp. 1186 (W.D.N.C. 
1988); Copley Triangle Assocs. v. Apparel Am., 
Inc., 96 N.C. App. 263, 385 S.H.2d 201 (1989); 
Adams v. Moore, 96 N.C. App. 359, 385 S.E.2d 
799 (1989); Murrow Furn. Galleries, Inc. v. 
Thomasville Furn. Indus., Inc., 889 F.2d 524 
(4th Cir. 1989); North Carolina ex rel. Long v. 
Alexander & Alexander Servs., Inc., 711 F. 
Supp. 257 (E.D.N.C. 1989); Surratt v. Newton, 
99 N.C. App. 396, 393 S.E.2d 554 (1990); North 
Carolina Steel, Inc. v. National Council on 
Comp. Ins., 123 N.C. App. 163, 472 S.E.2d 578 
(1996), aff’d in part and rewd in part, 347 N.C. 
627, 496 S.E.2d 369 (1998); Nursing Registry, 
Inc. v. Eastern N.C. Regional Emergency Med- 
ical Servs. Consortium, Inc., 959 F. Supp. 298 
(E.D.N.C. 1997); Pisgah Contractors v. Rosen, 
117 F.3d. 133 th Cin, 1997): North, Carolina 
Steel, Inc. v. National Council Comp. Ins., 347 
N.C. 627, 496 S.E.2d 369 (1998); R.J. Reynolds 
Tobacco Co. v. Philip Morris Inc., 60 F. Supp. 2d 
502 (N.D.N.C. 1999); Stephenson v. Warren, 
136 N.C. App. 768, 525 S.E.2d 809, 2000 N.C. 
App. LEXIS 139 (2000); Poor v. Hill, 1388 N.C. 
App. 19, 5380 S.E.2d 838, 2000 N.C. App. LEXIS 
540 (2000); Lupton v. Blue Cross & Blue Shield 
of N.C., 139 N.C. App. 421, 533 S.H.2d 270, 
2000 N.C. App. LEXIS 909 (2000), cert. denied, 
353 N.C. 266, 546 S.E.2d 105 (2000); Burgess v. 
Busby, 142 N.C. App. 393, 544 8.E.2d 4, 2001 
N.C. App. LEXIS 146 (2001); R.J. Reynolds 
Tobacco Co. v. Philip Morris, Inc., 199 F. Supp. 
2d 362, 2002 U.S. Dist. LEXIS 8180 (M.D.N.C. 
2002); Dash v. FirstPlus Home Loan Trust 
1996-2, 248 F. Supp. 2d 489, 2003 U.S. Dist. 
LEXIS, 3706, (M,D.N;C.. 2003); Pricey. 
Leasecomm Corp., — F. Supp. 2d —, 2004 U.S. 
Dist. LEXIS 5467 (M.D.N.C. Mar. 31, 2004). 


II. PARTIAL RESTRAINT OF TRADE. 


The true test now generally applied to 
agreements in partial restraint of trade is 
whether the restraint is such as to afford a fair 
protection to the interests of the party in whose 
favor it is given, and not so large as to interfere 
with the interests of the public. Quadro Sta- 
tions, Inc. v. Gilley, 7 N.C. App. 227, 172 S$.H.2d 
237 (1970): 

Agreements in Partial Restraint of 
Trade May Be Upheld. — Agreements in 
partial restraint of trade will be upheld when 
they are founded on valuable considerations, 
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are reasonably necessary to protect the interest 
of the parties in whose favor they are imposed, 
and do not unduly prejudice the public interest. 
Waldron Buick Co. v. GMC, 254 N.C. 117, 118 
S.E.2d 559 (1961); Quadro Stations, Inc. v. 
Gilley, 7)N.C. App. 227, 172)S.E.2d 237(1970). 


Ill. AGREEMENT NOT TO COMPETE. 


An individual’s voluntary contractual 
restraint on his right to carry on his trade 
or calling is prima facie illegal and must be 
shown to be reasonable by the party seeking to 
enforce it. Rose v. Vulcan Materials Co., 282 
N.C. 648, 194 S.E.2d 521 (19773). 

And Agreement Not to Compete May Be 
Forbidden. — Persons and corporations can- 
not be ordered to compete, but they properly 
can be forbidden to give directions, or make 
agreements, not to compete. State v. Craft, 168 
N.C. 208, 83 S.E. 772 (1914). 

Restraint Must Be Reasonable. — A lim- 
itation or restriction upon a person’s right to 
engage in a lawful occupation or business is 
deemed detrimental to the public interest, un- 
less the restraint imposed is reasonable under 
the proper tests. Waldron Buick Co. v. GMC, 
ZO4 N.C Wi, 118 Ss. be 2d 509 IGE), 

Test as to Reasonableness. — A valid con- 
tract in partial restraint of trade, while prima- 
rily for the advantage of the purchaser of a 
business, inures to the benefit of the seller by 
enhancing the value of the goodwill and en- 
abling him to obtain a better price for the sale 
of his business, the test as to territory being 
whether the restraint agreed upon is such as to 
afford a fair protection to the interest of the 
party in whose favor it is given, and not so large 
as to interfere with the interest of the public; 
and such will not be held to be unreasonable 
when they do not affect the public and go no 
further than to remove the danger to the pur- 
chaser of competition with the seller. Morehead 
Sea Food Co. v. Way, 169 N.C. 679, 86 S.E. 603 
CLOTS): 

In connection with the sale of a business, 
including goodwill, the validity of a covenant 
providing that the seller will not engage in 
business in competition with the buyer is de- 
terminable by these tests: (1) Is it reasonably 
necessary to protect the legitimate interest of 
the purchaser? (2) Is the limitation or restric- 
tion reasonable in respect of both time and 
territory? Waldron Buick Co. v. GMC, 254 N.C. 
117, 118 S.E:2d 559 (1961), 

It is the rule today that when one sells a 
trade or business and, as an incident of the 
sale, covenants not to engage in the same 
business in competition with the purchaser, the 
covenant is valid and enforceable (1) if it is 
reasonably necessary to protect the legitimate 
interest of the purchaser; (2) if it is reasonable 
with respect to both time and territory; and (3) 
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if it does not interfere with the interest of the 
public. Jewel Box Stores Corp. v. Morrow, 272 
N.C. 659, 158 S.E.2d 840 (1968); Beasley v. 
Banks, 90 N.C. App. 458, 368 S.E.2d 885 
(1988). 

Enforceability of Covenant Not to Com- 
pete. — To be enforceable, a covenant not to 
compete must protect some substantial interest 
of the employer. Wilmar, Inc. v. Liles, 13 N.C. 
App. 71, 185 S.E.2d 278 (1971), cert. denied, 
208 N.C. 305, 186 S.E.2d 178 (1972): 

By this section, contracts in restraint of trade 
are made illegal in North Carolina; however, in 
this State a covenant not to compete is enforce- 
able in equity if it is (1) in writing, (2) entered 
into at the time and as a part of the contract of 
employment, (3) based on valuable consider- 
ations, (4) reasonable both as to time and 
territory embraced in the restrictions, (5) fair to 
the parties and (6) not against public policy. 
Forrest Paschal Mach. Co. v. Milholen, 27 N.C. 
App. 678, 220 S.E.2d 190 (1975); Brooks 
Distrib. Co: .v. Pugh; 91; N.@:sAppy T15,03%0 
S.E.2d 300 (1988), rev’d on other grounds, 324 
N.G. 326, 378 S:Ei2d 31 (1989). 

If covenants not to compete are included in 
contracts of employment, when the employ- 
ment preexists the execution of the contracts, 
there must be some additional consideration to 
the employee to support his covenant not to 
compete. Wilmar, Inc. v. Liles, 13 N.C. App. 71, 
185 8.B.2d 278 (1971), cert. denied, 208 N.C. 
305, 186°S.B.2d 178 1972). 

A restrictive covenant not to compete which 
is the main purpose of a contract and not a 
subordinate feature is not protected as to en- 
forceability by the exceptions afforded ancillary 
contracts in restraint of trade permissible in 
connection with the sale of a going business, a 
contract of employment, or a lease. Wilmar, Inc. 
vi Liles, 18 N.C: App. 71, 185 S.H.2d- 278 (197m), 
cert. denied, 208 N.C. 305, 186 S.E.2d 178 
(1972). 

Since defendant’s covenant not to compete 
lacked an essential element, a statement of any 
kind of consideration, it was invalid as a matter 
of law, and the trial court properly dismissed 
charges as to defendant. Brooks Distrib. Co. v. 
Pugh, 91 N.C. App. 715, 373 S.E.2d 300 (1988), 
revd on other grounds, 324 N.C. 326, 378 
S.E.2d 31 (1989). 

Excluded Territory Must Not Be Unrea- 
sonably Extensive. — The territory excluded 
from competition by an agreement such as this 
one must be no greater than is reasonably 
necessary to protect the covenantee’s business 
interest, and if it is unreasonably extensive the 
entire covenant fails since equity will neither 
enforce nor reform an overreaching and unrea- 
sonable agreement. Beasley v. Banks, 90 N.C. 
App. 458, 368 S.E.2d 885 (1988). 

Reasonableness of Restraints as to Time 
and Area Considered Together. — Although 
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a valid covenant not to compete must be rea- 
sonable as to both time and area, these two 
requirements are not independent and unre- 
lated aspects of the restraint. Each must be 
considered in determining the reasonableness 
of the other. Furthermore, neither is conclusive 
of the validity of the covenant, but both are 
important factors in settling that question. 
Jewel Box Stores Corp. v. Morrow, 272 N.C. 
659, 158 S.E.2d 840 (1968). 

Whether plaintiff’s covenant meets the 
other requisites need not be determined 
when it is obvious that plaintiff’s judgment is 
invalid and the covenant involved is unenforce- 
able because the territory excluded from com- 
petition is unreasonably extensive. Beasley v. 
Banks, 90 N.C. App. 458, 368 S.E.2d 885 
(1988). 

Legitimate Business Interest. — In North 
Carolina a legitimate business interest is a 
business interest, not fictitious, which, when 
weighed against the public’s interest in a free 
economic arena, is worthy of protection in order 
to encourage and stimulate business efforts and 
innovations. United Labs., Inc. v. Kuykendall, 
87 N.C. App. 296, 361 S.E.2d 292 (1987), aff’d 
in part and revd in part, 322 N.C. 643, 370 
S.E.2d 375 (1988). 

Restrictive Stipulations in Sale of Busi- 
ness Usually Sustained. — Transactions in- 
volving the sale and disposition of a business, 
trade or profession between individuals with 
stipulations restrictive of competition on the 
part of the vendor do not, as a rule, tend to 
unduly harm the public and are ordinarily 
sustained to the extent required to afford rea- 
sonable protection to the vendee in the enjoy- 
ment of property or proprietary rights he has 
bought and paid for, and to enable a vendor to 
dispose of his property at its full and fair value. 
Mar-Hof Co. v. Rosenbacker, 176 N.C. 330, 97 
S.E. 169 (1918). 

A longer period of time in a covenant not 
to compete is justified where the area in 
which competition is prohibited is relatively 
small. Jewel Box Stores Corp. v. Morrow, 272 
N.C. 659, 158 S.E.2d 840 (1968). 

The modern rule permitting the sale of 
goodwill recognizes that one who, by his skill 
and industry, builds up a business, acquires a 
property right in the goodwill of his patrons 
and that this property is not marketable unless 
the owner is at liberty to sell his right of 
competition to the full extent of the field from 
which he derives his profit and for a reasonable 
length of time. Where the contract is between 
individuals or between private corporations, 
which do not belong to the quasi-public class, 
there is no reason why the general rule that the 
seller should not be allowed to fix the time for 
the operation of the restriction so as to com- 
mand the highest market price for the property 
he disposes of should apply. Jewel Box Stores 
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Corp. v. Morrow, 272 N.C. 659, 158 S.E.2d 840 
(1968). 

Intention to Sell Goodwill. — Where a 
person sells a business and in connection there- 
with agrees not to engage in the same business 
in the same place, the obvious intention is to 
sell the goodwill of the business. Jewel Box 
Stores Corp. v. Morrow, 272 N.C. 659, 58 S.E.2d 
840 (1968). 

Contracts Not to Compete Held Valid. — 
A provision of an agreement for the sale of a 
partner’s interest that he would not again en- 
gage in the mercantile business in a certain 
town or near enough thereto to interfere with 
plaintiff’s business was not in violation former 
G.S. 75-5. Wooten v. Harris, 153 N.C. 43, 68 
S.E. 898 (1910). 

Non-competition agreement was valid and 
enforceable under North Carolina law; infor- 
mation obtained through a salesman’s efforts 
during the course of employment did not belong 
to employee; furthermore, employee’s know]- 
edge about the buying habits of customers, the 
cyclical nature of their ordering, and the special 
needs of customers was not generally available 
to the public. United Labs., Inc. v. Kuykendall, 
322 N.C. 648, 370 S.E.2d 375 (1988). 

Where employment agreement between par- 
ties prohibited employee from working any- 
where within North Carolina and where em- 
ployee’s employment contacts were restricted to 
Wilminston area, employment contract did not 
restrict all competition between employee and 
employer throughout North Carolina but 
rather only prohibited the direct or indirect 
solicitation of employer’s customers and ac- 
counts for specified two-year period; therefore, 
the noncompetition clause was reasonable as to 
both time and territory and its terms were 
enforceable. Triangle Leasing Co. v. McMahon, 
327 N.C. 224, 393 S.E.2d 854 (1990). 

An exchange of the defendant’s fish business 
for stock in the plaintiff company, with an 
agreement not to engage in similar business for 
10 years within 100 miles was valid, and not in 
violation of former G.S. 75-5. Morehead Sea 
Food Co. v. Way, 169 N.C. 679, 86 S.E. 603 
(lay) 

A covenant by the owner of a jewelry store 
not to engage in jewelry business competition 
with the purchaser within 10 miles of the city 
where the seller’s jewelry store is located for a 
period of 10 years, is not void as being unrea- 
sonable as to time or territory. Jewel Box Stores 
Corp. v. Morrow, 272 N.C. 659, 158 $.E.2d 840 
(1968). 

Where non-competition covenant contained 
no fixed geographic restriction, but was opera- 
tive for only six months following resignation or 
termination of independent contractor relation- 
ship and forbade participation only in compa- 
nies “using a similar matrix marketing struc- 
ture or handling similar products,” it was not 
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unreasonable as a matter of law. Market Am., 
Inc. v. Christman-Orth, 134 N.C. App. 234, 520 
S.E.2d 570 (1999). 

Non-competitive clause contained in in- 
dependent distributor agreement was 
valid, as a covenant not to compete is enforce- 
able in equity if it is: (1) in writing; (2) entered 
into at the time and as part of a contract of 
employment; (3) based on valuable consider- 
ation; (4) reasonable both as to time and terri- 
tory embraced in the restrictions; (5) fair to the 
parties; and (6) not against public policy; and 
the court has held that non-competition clauses 
are applicable to independent contractor rela- 
tionships. Market Am., Inc. v. Christman-Orth, 
134 N.C. App. 234, 520 S.E.2d 570 (1999). 

Covenants restricting use of property 
for purposes competitive with those of the 
covenantees have generally been held to be 
enforceable where they involve only partial 
restraints of trade, are found on sufficient con- 
sideration and are reasonably limited as to 
duration and area covered. Quadro Stations, 
Inceve Gilley? 7 NC. Appy 227, Li2sS.bi2de237 
(1970). 

Although the courts will not tolerate unrea- 
sonable restraints upon trade, and frown upon 
restrictions upon the free use of land, there is 
no doubt of the validity, under ordinary circum- 
stances, of a restriction imposed by a lessor, 
ancillary to a leasing of part of his property, 
upon the remainder of the property owned or 
controlled. Quadro Stations, Inc. v. Gilley, 7 
NCyAppy 227% 172tS 2023 A970): 

It appears to be well settled that the seller or 
lessor of property (as distinguished from busi- 
ness or goodwill) may be a reasonably limited 
restrictive promise agree to refrain from (1) 
himself engaging in, or (2) from disposing of his 
property in such a way that others can engage 
in, a business which would impair the value of 
the property to the buyer for the purpose for 
which he intended to use it. Quadro Stations, 
Inc. v. Gilley, 7 N.C. App. 227, 172 S.E.2d 237 
(1970). 

The owner of a business, who also owns land 
nearby, may sell or lease such land to a buyer or 
tenant who promises not to use it for business 
purposes in competition with that of the seller 
or lessor. Here, the restriction is limited to the 
use of the land transferred. Or, the owner of a 
tract of land or business block may sell or lease 
a portion thereof to one intending to use it for a 
particular purpose, making to him an ancillary 
promise not to permit the remaining part of the 
tract or building to be used for a competitive 
business purpose. These agreements are usu- 
ally sustained as being reasonable, even though 
the purpose is to prevent competition and no 
business goodwill is being transferred. Quadro 
Stations, Inc. v. Gilley, 7 N.C. App. 227, 172 
S.E.2d 237 (1970). 

Agreement by Employee Not to Compete 
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with Employer. — The validity of a covenant 
in a contract of employment providing that, 
upon termination of the employer-employee re- 
lationship, the employee will not engage in a 
business in competition with the employer, is 
determinable by these tests: (1) Is it founded on 
a valuable consideration? (2) Is it reasonably 
necessary to protect the legitimate interests of 
the employer? (3) Is the limitation or restriction 
reasonable in respect of both time and terri- 
tory? Waldron Buick Co. v. GMC, 254 N.C. 117, 
118 S.E.2d 559 (1961); United Labs., Inc. v. 
Kuykendall, 87 N.C. App. 296, 361 S.E.2d 292 
(1987), aff'd in part and rev’d in part, 322 N.C. 
643, 370 S.E.2d 375 (1988). 

In North Carolina, agreements between em- 
ployers and employees which restrain trade are 
valid and enforceable if they are (1) in writing, 
(2) made a part of the employment contract, (3) 
based on valuable consideration, (4) designed to 
protect the legitimate interests of the employer 
and (5) reasonable in respect to both time and 
territory. The question of whether an agree- 
ment meets these criteria is a matter of law for 
the court to decide. United Labs., Inc. v. 
Kuykendall, 87 N.C. App. 296, 361 S.E.2d 292 
(1987), aff'd in part and revd in part, 322 N.C. 
643, 370 S.E.2d 375 (1988). 

Consideration for sale of goodwill and 
withdrawal from competition may be found 
in the general consideration for the sale of the 
business. Jewel Box Stores Corp. v. Morrow, 
272 N.C. 659, 158 S.E.2d 840 (1968). 

Contracts Not to Compete Held Unen- 
forceable. — Trial court’s denial of prelimi- 
nary injunction for plaintiff doctor who sought 
enforcement of a covenant not to compete be- 
tween himself and another doctor would be 
affirmed where the contract was void as against 
public policy, since enforcement would leave 
only one gastroenterologist to serve the commu- 
nity and would negatively impact upon patient 
consumers. Iredell Digestive Disease Clinic v. 
Petrozza, 92 N.C. App. 21, 373 S.H.2d 449 
(1988), aff'd, (324 .N.Cy 827, 3 Tasi2diaiee 
(1989). 

Where, among other things, covenant not to 
compete prohibited employee’s association with 
an employer anywhere in the world if the new 
employer indirectly competed with employer’s 
company in the Greensboro locale, its practical 
effect was to limit employee’s employment 
within the solid state electronic equipment in- 
dustry only to companies that did not compete 
with the Greensboro branch office and sur- 
rounding area in any manner, regardless of 
how far away employee moved to obtain work, 
regardless of the position employee accepted 
and regardless of the protection of the compa- 
ny’ interest at the time by the trial court’s 
injunction on employee prohibiting disclosure 
of information acquired while he worked with 
the company; therefore, the covenant violated 
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the public’s and employee’s interest in his earn- 
ing a living, and the trial judge correctly denied 
the company’s request for a preliminary injunc- 
tion enforcing the noncompetition clause of the 
contract. Electrical S., Inc. v. Lewis, 96 N.C. 
App. 160, 385 S.E.2d 352 (1989), cert. denied, 
326 N.C. 595, 393 S.E.2d 876 (1990). 


IV. PLEADING AND PRACTICE. 


A general averment without allegation 
of specific facts is insufficient to constitute a 
cause of action, under this and the following 
sections. State v. Standard Oil Co., 205 N.C. 
Peed >. be 134 (1933). 

Burden of Proving Unreasonableness of 
Business Practices in Restraint of Trade. 
— As to business practices, not within the scope 
of the original common-law rule of restraint of 
trade but alleged to be in restraint of trade on 
the ground that they are unreasonable restric- 
tions on competition, the burden is on the one 
asserting their illegality to prove their unrea- 
sonableness. Such restraints are not prima 
facie illegal and must be shown to be so. Rose v. 
Vulcan Materials Co., 282 N.C. 643, 194 S.E.2d 
521 (1973); United Roasters, Inc. v. Colgate- 
Palmolive Co., 485 F. Supp. 1041 (E.D.N.C. 
1979): 

Concerted Action Must Be Proven. — 
The plain language of this section requires that 
some concerted action in restraint of trade 
must be proven; unilateral action cannot vio- 
late the statute. Cameron v. New Hanover 
Mem. Hosp., 58 N.C. App. 414, 293 S.E.2d 901, 
cert. denied and appeal dismissed, 307 N.C. 
127, 297 S.E.2d 399 (1982). 

Direct proof of an express agreement is 
not required. On the contrary, the plaintiff 
may rely on an inference of a common under- 
standing drawn from circumstantial evidence. 
Nevertheless, plaintiff has the burden of adduc- 
ing sufficient evidence from which the jury 
could find illegal concerted action on the basis 
of reasonable inferences and not mere specula- 
tion. Cameron v. New Hanover Mem. Hosp., 58 
N.C. App. 414, 293 S.E.2d 901, cert. denied and 
appeal dismissed, 307 N.C. 127, 297 S.E.2d 399 
(1982). 

Evidence of Consideration Inadmissi- 
ble. — Where agreement not to compete was 
not internally related to some other writing 
from which the necessary contract provisions 
could be determined, did not contain any state- 
ment of obligation flowing from the employer to 
the employee, and contained no reference to 
consideration whatsoever, evidence to show 
consideration was inadmissible. Brooks 
Distrib. Co. v. Pugh, 91 N.C. App. 715, 373 
S.E.2d 300 (1988), rev'd on other grounds, 324 
MN 7a2G, 316 9.1.20 a) (L989) 

Evidence Necessary to Show Contract 
Violates Rule of Reason. — Without evidence 


ART. 1. GENERAL PROVISIONS 


875-1 


of facts peculiar to the business to which the 
restraint is apphed, its condition before and 
after the restraint was imposed, the nature of 
the restraint and its effect, actual or probable, a 
contract cannot be said to be in violation of the 
rule of reason. Rose v. Vulcan Materials Co., 
282 N.C. 643, 194 S.E.2d 521 (1973). 

Public damage must be alleged and 
proven. United Roasters, Inc. v. Colgate- 
Palmolive Co., 485 F. Supp. 1041 (E.D.N.C. 
1979). 

But Actual Competition Need Not Be 
Shown. — So long as the defendant in a 
restraint of trade case willfully engaged in acts 
that are calculated to destroy competition in a 
particular market, it is irrelevant whether the 
defendant is actually engaged in the market. 
Only an intention and capacity to compete 
against is essential; actual competition need 
not be shown. United Roasters, Inc. v. Colgate- 
Palmolive Co., 485 F. Supp. 1041 (E.D.N.C. 
LOT) 

Reduction of Prices to Consuming Pub- 
lic No Defense. — Plaintiff, a carrier by truck, 
instituted this action against certain railroad 
companies, to recover damages to his business, 
which he alleged resulted from an unlawful 
conspiracy between defendants to reduce trans- 
portation rates in order to eliminate plaintiff as 
a competitor, with the purpose of raising rates 
after competition had been removed. Defen- 
dants alleged that the reduction in rates re- 
sulted in lower prices to the consuming public 
on the products on which the rates had been 
reduced. It was held that the matter alleged 
does not constitute a defense to the action, since 
the express policy of the State is against both 
the raising and lowering of prices by unlawful 
means for an unlawful purpose, and since the 
law is interested in preserving competition 
rather than obtaining for the public temporary 
benefits from price wars in which competition is 
extinguished. Patterson v. Southern Ry., 214 
N.C. 38, 198 S.E. 364 (1938). 

Termination of Oral Agreement Unfair. 
— Where lawn mower company orally agreed to 
purchase all of its requirements for specially 
designed footrest pads from manufacturer as 
long as quality parts were delivered at compet- 
itive prices, and defendant, without giving 
plaintiff an opportunity to meet competitor’s 
lower bid, terminated the agreement and began 
buying pads from another supplier at a lower 
price, conduct constituted an unfair and decep- 
tive trade practice. Custom Molders, Inc. v. 
Roper Corp., 101 N.C. App. 606, 401 S.E.2d 96, 
aff’d per curiam, 330 N.C. 191, 410 S.E.2d 55 
(1991). 

For decision using rationale for dis- 
missal under the Sherman Act, 15 U.S.C. 
$§ 1 and 2, as rationale for dismissal of claims 
under this section, see Sewell Plastics, Inc. v. 
Coca-Cola Co., 720 F. Supp. 1196 (W.D.N.C. 
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1989), aff'd in part and remanded in part, 912 
F.2d 463 (4th Cir. 1990). 

Class Actions. — Appellate court affirmed a 
trial court’s judgment denying a motion filed by 
a person who represented a class of consumers 
to intervene in a class action filed under G.S. 
75-1 et seq., where the class representative had 
already objected to a proposed settlement in a 
timely manner at a fairness hearing and had 
the right to appeal the trial court’s judgment 
approving settlement without intervening. 
Nicholson v. F. Hoffmann-Laroche, Ltd., 156 
N.C. App. 206, 576 S.E.2d 363, 2003 N.C. App. 
LEXIS 71 (2003). 

Transfer of claims. — In an action by a 
patent holder holder against an alleged in- 
fringer claiming patent infringement, as well 
as breach of contract and unfair trade practices 
under N.C. Gen. Stat. ch. 75, following the 
transfer of the patent holders’ patent claims to 
a different venue, the breach of contract and 
unfair trade practices claims were transferred 
to that venue as well because the convenience 
of parties and witnesses and the interest of 
justice were best served by transferring those 
claims to the same venue that the patent hold- 
er’s patent claims were transferred to. Carolina 
Archery Prods. v. Alpine Archery, Inc., — F. 
Supp. 2d —, 2004 U.S. Dist. LEXIS 11069 
(M.D.N.C. June 15, 2004). 


V. AGREEMENT TO FIX PRICES. 


Reasonableness of Agreement to Raise 
Price Immaterial. — An agreement among 
dealers in a necessary article of food, to raise its 
price, is an indictable offense at the common 
law, and evidence that dealers controlling a 
large part of the supply of milk in a town 
having by agreement raised its price, testimony 
is irrelevant that a dealer not a party to the 
agreement had also raised the price of his milk 
to his customers, or whether the agreement 
was reasonable or necessary for the article to 
yield a profit in its sale. State v. Craft, 168 N.C. 
208, 838 S.E. 772 (1914). 

Same — Intent Immaterial. — The intent 
of milk dealers combining to raise the price of 
milk is immaterial. State v. Craft, 168 N.C. 208, 
83 9.E. 772 (1914). 


VI. AGREEMENT NOT TO DEAL WITH 
SELLER’S COMPETITORS. 


Equipment purchase contract which con- 
tained a provision requiring plaintiff to sell 
only fuel supplied by defendant violated former 
G.S. 75-5(b)(2) which prohibited a seller from 
requiring that a purchaser not deal with a 
computer. Roanoke Properties v. Spruill Oil Co., 
110 N.C. App. 448, 429 S.E.2d 752 (1993). 


VII. PRICE DISCRIMINATION. 


Not Hlegal Per Se. — A contract establish- 
ing a price discrimination is not illegal per se. 
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Rose v. Vulcan Materials Co., 282 N.C. 6438, 194 
S.H.2d 521.(1973). 

Former G.S. 75-5(b)(5) was not intended 
to outlaw price discrimination in the sec- 
ondary line, and no reasonable construction of 
the statute produced that result. Rose v. Vulcan 
Materials Cot 282) N:C. 643, 194.S:E.2dtazt 
(1973). 

Discrimination Not Allowed as to Simi- 
larly Situated Patrons. — Where a public 
service corporation has acquired the exclusive 
right to furnish hydroelectric power and light to 
municipalities, and to other public service cor- 
porations, for distribution to consumers, in- 
cluding subsidiary companies that it controls, it 
may not discriminate among its patrons under 
the same or substantially similar conditions as 
to the rate charged, or select its customers. 
North Carolina Pub. Serv. Co. v. Southern 
Power Co.. 179 N'C. 18, 101 S Be ogost oi 
rehearing dismissed, 179 N.C. 330, 102 S.E. 
625 CI9Z0). 


VII. DESTROYING OR INJURING 
COMPETITION IN ORDER TO FIX 
PRICES. 


Destruction of Business in This State of 
a National Concern. — Former G.S. 75- 
5(b)(3) made unlawful the destruction or at- 
tempted destruction of the business, i.e., the 
commercial activity, within North Carolina of a 
competitor or business rival, with the purpose 
of attempting to fix the price of goods when the 
competition is removed. In other words, it 
would be unlawful to attempt to destroy the 
business in North Carolina of a national con- 
cern, as well as a local concern unaffected by 
out-of-state conduct or without out-of-state con- 
tacts. American Rockwool, Inc. v. Owens-Corn- 
ing Fiberglas Corp., 640 F. Supp. 1411 
(E.D.N.C. 1986). 

“Willful” Defined. — “Willful” means the 
wrongful doing of an act without justification or 
excuse. State v. Atlantic Ice & Coal Co., 210 
N.C. 742, 188 S.E. 412 (19386). 

Opinion Testimony from Dealers. — 
Where in the prosecution for violation of former 
G.S. 75-5(b)(3) the State was allowed to intro- 
duce the testimony of coal dealers in the same 
city as to the cost of handling coal, the opinion 
testimony being based upon complicated and 
detailed facts relating to costs of buying, ship- 
ping, trucking, handling, shrinkage, labor, re- 
pairs, etc., the witnesses having had years of 
experience in operating their respective busi- 
nesses in the city, it was held that the witnesses 
were experts and their opinion testimony was 
competent and was properly received in evi- 
dence. State v. Atlantic Ice & Coal Co., 210 N.C. 
142; 188 S.K. 412°936), 

Evidence Was Irrelevant Where Parties 
Not in Competition. — Where the parties 
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were not in competition in the retail market for 
2-liter bottles of soda, evidence that defendant 
attempted to force plaintiff to raise the retail 
price of his two-liter bottles, though applicable 
to plaintiff's unfair practices claim, had no 
relevance to his claim under former G.S. 75-5. 
Owens v. Pepsi Cola Bottling Co., 330 N.C. 666, 
412 S.E.2d 636 (1992). 


IX. DIVISION OF TERRITORY. 


Division of Territory Held Unenforce- 
able. — Under a contract dividing a county into 
separate territory, within which each of the 
respective parties was not to interfere with the 
business of the other in operating cotton gins, 
etc., the plaintiff sold the defendant a cotton 
ginning plant, the latter agreeing to remove the 
plant and not to again operate one there, the 
intent of the agreement was a division of terri- 
tory, with the object to eliminate competition 
therein, and the agreement will not be en- 
forced. Shute v. Shute, 176 N.C. 462, 97 S.E. 
392 (1918). 

An agreement that a retailer should 
handle a certain product upon condition 
that he should not sell like products of 
other manufacturers within the same price 
range was prohibited by former G.S. 75-5. 
Florsheim Shoe Co. v. Leader Dep’t Store, Inc., 
ZA P2NNBC, 600, 193 S.E: 9 (1937). 


X. RESALE PRICE MAINTENANCE. 


Contract to Sell at Label Price. — A 
contract of sale of merchandise for resale by the 
buyer, which stipulates that the buyer will not 
sell the merchandise except at label prices and 
will not sell or permit the sale of any other 
similar merchandise, was violative of former 
G.S. 75-5. Standard Fashion Co. v. Grant, 165 
N.C. 453, 81 S.E. 606 (1914), writ dismissed, 
Zoo Vo. 054, 3675. Ct. 164, 60 L. Ed. 487 
(1915). 
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XI. ELIMINATION OF COMPETITION. 


Combination of Railroads to Eliminate 
Motor Truck Competition. — A combination 
of railroads for the purpose of reducing rates on 
gasoline transportation within a certain area 
with the intent to eliminate motor truck com- 
petition and with the further purpose of raising 
and fixing a higher rate on the same commodity 
after the elimination of competition was a vio- 
lation of former G.S. 75-5. Bennett v. Southern 
Rys 21 N Cr474191 Sth 240 11937): 

Attempt to Drive Competitor Out of 
Business. — An indictment charging that the 
employees of a rival company in the sale of 
lawful commodities had combined together to 
break up their competitor’s business by system- 
atically following its salesmen from house to 
house and place to place and to so abuse, vilify 
and harass them as to deter them in their 
lawful business and to break up their sales; 
that they falsely represented that their rival 
company was composed of a set of thieves and 
liars, endeavoring to cheat and defraud the 
people, etc., charges a conspiracy indictable at 
common law. State v. Dalton, 168 N.C. 204, 83 
S.E. 693 (1914). 

Question of Fact Shown. — There was a 
genuine issue of material fact as to whether 
defendants’ act of submitting documents to the 
county board of commissioners was done in an 
attempt willfully to destroy or injure plaintiffs’ 
business in county and as to whether company 
was attempting to eliminate any competition 
from another company in county, and whether 
this act constituted an unfair or deceptive trade 
practice which was in commerce and proxi- 
mately injured the plaintiffs. Martin Marietta 
Corp. v. Wake Stone Corp., 111 N.C. App. 269, 
432 95.E.2d 428 (1993); aff'd, 339 N.C, 602, 453 
S.E.2d 146 (1995). 


§ 75-1.1. Methods of competition, acts and practices regu- 
lated; legislative policy. 


(a) Unfair methods of competition in or affecting commerce, and unfair or 
deceptive acts or practices in or affecting commerce, are declared unlawful. 

(b) For purposes of this section, “commerce” includes all business activities, 
however denominated, but does not include professional services rendered by 
a member of a learned profession. 

(c) Nothing in this section shall apply to acts done by the publisher, owner, 
agent, or employee of a newspaper, periodical or radio or television station, or 
other advertising medium in the publication or dissemination of an advertise- 
ment, when the owner, agent or employee did not have knowledge of the false, 
misleading or deceptive character of the advertisement and when the news- 
paper, periodical or radio or television station, or other advertising medium did 
not have a direct financial interest in the sale or distribution of the advertised 
product or service. 
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(d) Any party claiming to be exempt from the provisions of this section shall 
have the burden of proof with respect to such claim. (1969, c. 833; 1977, c. 747, 


Syed ele) 


Cross References. — As to the unfair trade 
practice of solicitation without disclosures, see 
GS. 181C-21.1 and 131C-16.1. 

Legal Periodicals. — For comment, “Con- 
sumer Protection and Unfair Competition — 
The 1969 Legislation,” see 48 N.C.L. Rev. 896 
(1970). 

For article on antitrust and unfair trade 
practice law in North Carolina, with federal 
law compared, see 50 N.C.L. Rev. 199 (1972). 

For comment on retaliatory eviction in land- 
lord-tenant relations, see 54 N.C.L. Rev. 861 
(1976). 

For note discussing the role of the jury in 
applying deceptive trade practices legislation, 
see 54 N.C.L. Rev. 963 (1976). 

For comment, “Attacking the ‘Forfeiture as 
Liquidated Damages’ Clause in North Carolina 
Installment Land Sales Contracts as an Equi- 
table Mortgage, Penalty and Unfair and Decep- 
tive Trade Practice,” see 7 N.C. Cent. L.J. 370 
GLOTG): 

For note discussing this section, see 12 Wake 
Forest L. Rev. 484 (1976). 

For survey of 1976 case law on commercial 
law, see 55 N.C.L. Rev. 943 (1977). 

For comment discussing the effect of the 1977 
amendment to this section, see 56 N.C.L. Rev. 
547 (1978). 

For survey of 1977 law on trade regulation, 
see 56 N.C.L. Rev. 934 (1978). 

For survey of 1978 commercial law, see 57 
N.C.L. Rev. 919 (1979). 

For article, “The Ombudsman, or Citizens’ 
Defender — The North Carolina Experience,” 
see 10 N.C. Cent. L.J. 227 (1979). 

For survey of 1979 commercial law, see 58 
N.C.L. Rev. 1290 (1980). 

For survey of 1980 commercial law, see 59 
N.C.L. Rev. 1017 (1981). 

For an article on installment land contracts 
in North Carolina, see 3 Campbell L. Rev. 29 
(1981). 

For note on commercial reasonableness and 
the public sale in North Carolina, see 17 Wake 
Forest L. Rev. 153 (1981). 

For comment on the Business Opportunity 
Sales Act of 1977, see 17 Wake Forest L. Rev. 
623-1981), 

For article discussing North Carolina anti- 
trust and consumer protection law, see 60 
N.C.L. Rev. 207 (1982). 

For comment on landlords’ eviction remedies 
in the light of Spinks v. Taylor, 303 N.C. 256, 
278 S.E.2d 501 (1981), and the 1981 “Act to 
Clarify Landlord Eviction Remedies in Resi- 
dential Tenancies,” see 60 N.C.L. Rev. 885 
(19872), 


For survey of 1981 commercial law, see 60 
N.C.L. Rev. 1238 (1982). 

For article discussing unfair methods of com- 
petition, deceptive trade practices, and unfair 
trade practices, see 5 Campbell L. Rev. 119 
(1982). 

For article on lawyer advertising, see 18 
Wake Forest L. Rev. 503 (1982). 

For note concerning intent under North 
Carolina’s Unfair or Deceptive Acts or Practices 
Statute, see 18 Wake Forest L. Rev. 134 (1982). 

For survey of 1982 commercial law, see 61 
N.C.L. Rev. 1018 (1983). 

For comment, “Time Sharing: The North 
Carolina General Assembly’s Response to Own- 
ership of Time Share Contracts,” see 15 N.C. 
Cent. L.J. 56 (1984). 

For article discussing pendent claims for 
damages in actions under the Federal Racke- 
teer Influenced and Corrupt Organizations Act, 
see 7 Campbell L. Rev. 299 (1985). 

For note on arbitration and punitive dam- 
ages, in lhght of Rodgers Builders, Inc. v. 
McQueen, 76 N.C. App. 16, 331 S.E.2d 726 
(1985), cert. denied, 315 N.C. 590, 341 S.E.2d 
29 (1986), see 64 N.C.L. Rev. 1145 (1986). 

For note, “Bad Faith Refusal to Pay First- 
Party Insurance Claims: A Growing Recogni- 
tion of Extra-Contract Damages,” see 64 N.C.L. 
Rev. 1421 (1986). 

For article, “Unfair and Deceptive Legisla- 
tion: The Case for Finding North Carolina 
General Statutes Section 75-1.1 Unconstitu- 
tionally Vague as Applied to an Alleged Breach 
of a Commercial Contract,” see 8 Campbell L. 
Rev. 421 (1986). 

For survey of North Carolina construction 
law, with particular reference to unfair or de- 
ceptive acts or practices, see 21 Wake Forest L. 
Rev. 633 (1986). 

For article, “North Carolina’s Cautious Ap- 
proach Toward the Imposition of Extracontract 
Liability on Insurers for Bad Faith,” see 22 
Wake Forest L. Rev. 957 (1986). 

For survey of 1987 law on unfair and decep- 
tive trade practices, see 65 N.C.L. Rev. 1169 
(1987). 

For article, “North Carolina Construction 
Law Survey II,” see 22 Wake Forest L. Rev. 481 
(1987). 

For note, “Consumer Protection—The Unfair 
Trade Practice Act and the Insurance Code: 
Does Per Se Necessarily Preempt?,” see 10 
Campbell L. Rev. 487 (1988). 

As to article discussing deceptive trade prac- 
tices, see 67 N.C.L. Rev. 1225 (1989). 

For article concerning federal preemption in 
state unfair competition cases, “Refusing to 
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Rock the Boat: The Sears/Compoco Preemption 
Doctrine Applied to Bonito Boats v. Thunder 
Craft,” see 25 Wake Forest L. Rev. 385 (1990). 

For note, “Ellis v. Northern Star Co.: Libel in 
a Business Setting Subject to Mandatory Treble 
Damages Under North Carolina General Stat- 
utes Sections 75-1.1 and 75-16,” see 69 N.C.L. 
Rey. 1739 (1991). 

For survey on consumer law, see 70 N.C.L. 
Rev. 1959 (1992). 

For article, “Drafting, Interpreting, and En- 
forcing Commercial and Shopping Center 
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Leases,” see 14 Campbell L. Rev. 275 (1993). 

For article, “The Learned Profession Exemp- 
tion of the North Carolina Deceptive Trade 
Practices Act: The Wrong Bright Line?,” see 15 
Campbell L. Rev. 223 (1993). 

For article, “Unfair Trade Practices, Anti- 
trust and Consumer Welfare in North Caro- 
lina,” see 80 N.C.L. Rev. 1927 (2002). 

For article, “Silence Is Golden: The Case for 
Mandatory Disclosure of Coastal Hazards and 
Land-Use Restrictions by Residential Sellers in 
North, Carolinas 255N_-C.,Gentaliss 96.(2002): 


CASE NOTES 


I. General Consideration. 
II. Trade or Commerce. 
III. Unfair and Deceptive Acts. 
A. In General. 
B. Illustrative Cases. 
IV. Pleading and Practice. 


I. GENERAL CONSIDERATION. 


Constitutionality in Application. — The 
language of this section provides adequate no- 
tice that conduct constituting fraud is prohib- 
ited. Therefore, this section was not unconsti- 
tutional as applied in case involving fraud in a 
distributor-dealer relationship. Olivetti Corp. v. 
Ames Bus. Sys., 81 N.C. App. 1, 344 S.E.2d 82 
(1986), aff'd in part and rev'd in part on other 
grounds, 319 N.C. 534, 356 S.E.2d 578 (1987). 

Legislative Intent. — It was the clear in- 
tention of the General Assembly in enacting 
this section and G.S. 75-16, among other 
things, to declare deceptive acts or practices in 
the conduct of any trade or commerce in North 
Carolina unlawful, to provide civil means to 
maintain ethical standards of dealings between 
persons engaged in business and the consum- 
ing public within this State and to enable a 
person injured by deceptive acts or practices to 
recover treble damages from a wrongdoer. 
Hardy v. Toler, 24 N.C. App. 625, 211 S.E.2d 
809, modified on other grounds, 288 N.C. 303, 
218 $.E.2d 342 (1975). 

The intent of the General Assembly in enact- 
ing this section was to enable a person dam- 
aged by deceptive acts or practices to recover 
treble damages from the wrongdoer, and to 
declare deceptive acts or practices in the con- 
duct of any trade or commerce to be unlawful, 
and to provide civil legal means to maintain 
ethical standards of dealings between persons 
in business and the consuming public of North 
Carolina. State ex rel. Edmisten v. J.C. Penney 
Posea0,N.C. App. 368, 227 S.H.2d,141 (1976), 
revd on other grounds, 292 N.C. 311, 233 
S.E.2d 895 (1977); Buie v. Daniel Int’! Corp., 56 
N.C. App. 445, 289 S.E.2d 118, cert. denied, 305 
N.C. 759, 292 $.E.2d 574 (1982). 


The North Carolina Legislature must have 
intended that substantial aggravating circum- 
stances be present before any practice is 
deemed unfair under this section, since it pro- 
vided that any damages suffered by the victim 
are to be trebled. General United Co. v. Amer- 
ican Honda Motor Co., 618 F. Supp. 1452 
(W.D.N.C. 1985). 

Scope of Chapter. — Application of this 
Chapter is not unfettered. The statute itself 
exempts both “professional services rendered 
by a member of a learned profession,” and acts 
by an advertising medium unaware of their 
“false, misleading or deceptive character.” 
Bhatti v. Buckland, 328 N.C. 240, 400 S.E.2d 
440 (1991). 

This chapter authorizes the Attorney Gen- 
eral to join as party defendants the assignees of 
sales contracts which were allegedly obtained 
in violation of it. State ex rel. Easley v. Rich 
Food Servs., Inc., 139 N.C. App. 691, 535 S.E.2d 
84, 2000 N.C. App. LEXIS 1041 (2000). 

Purpose of the statute outlined in subsec- 
tion (b) of this section makes clear that the act 
is directed toward maintaining ethical stan- 
dards in dealings between persons engaged in 
business and to promote good faith at all levels 
of commerce in North Carolina. United Roast- 
ers, Inc. v. Colgate-Palmolive Co., 485 F. Supp. 
1041 (E.D.N.C. 1979). 

The apparent purpose behind the enactment 
of this section was the protection of the consum- 
ing public. Lindner v. Durham Hosiery Mills, 
Inc., 761 F.2d 162 (4th Cir. 1985). 

The more recent pronouncements from the 
North Carolina Supreme Court concerning the 
applicability of this section emphasize the con- 
sumer protection purpose of the statute. 
Bunting v. Perdue, Inc., 611 F. Supp. 682 
(E.D.N.C. 1985). 
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This section is designed, in part, to address 
the very real local concern that North Carolina 
businesses not be victimized by unfair methods 
of competition. American Rockwool, Inc. v. 
Owens-Corning Fiberglas Corp., 640 F. Supp. 
1411 (E.D.N.C. 1986). 

The purpose of this section is to provide a 
civil means to maintain ethical standards of 
dealings between persons engaged in business 
and the consuming public within this State, 
and it applies to dealings between buyers and 
sellers at all levels of commerce. United Va. 
Bank v. Air-Lift Assocs., 79 N.C. App. 315, 339 
S.E.2d 90 (1986). 

The law was enacted to establish an effective 
private cause of action for aggrieved consumers 
in this State, and it was needed because com- 
mon law remedies had proved often ineffective. 
Bhatti v. Buckland, 328 N.C. 240, 400 S.E.2d 
440 (1991). 

The 1977 amendments to this section 
constituted a substantive revision in- 
tended to expand the potential liability for 
certain proscribed acts. United Roasters, Inc. v. 
Colgate-Palmolive Co., 485 F. Supp. 1049 
(E.D.N.C. 1980), aff'd, 649 F.2d 985 (4th Cir. 
1981). 

The 1977 amendment to this section, which 
deleted the term “trade” from the phrase “trade 
or commerce” and rewrote subsection (b), 
clearly constituted a substantive revision in- 
tended to expand the potential liability for 
certain proscribed acts. Talbert v. Mauney, 80 
N.C. App. 477, 343 S.E.2d 5 (1986). 

Legislative Intent of 1977 Amendment. 
— The courts have interpreted the legislature’s 
action in 1977 of deleting the limiting language 
of “dealings within the state” as a desire expand 
the scope of this section to the limits of North 
Carolina’s long-arm statute. Broussard v. 
Meineke Disct. Muffler Shops, Inc., 945 F. 
Supp. 901 (W.D.N.C. 1996). 

The 1977 amendments to this section are 
not to be applied retroactively. United 
Roasters, Inc. v. Colgate-Palmolive Co., 485 F. 
Supp. 1049 (E.D.N.C. 1980), aff’d, 649 F.2d 985 
(4th Cir. 1981). 

The 1977 amendment to this section, which 
deleted the term “trade” from the phrase “trade 
or commerce” and rewrote subsection (b), 
clearly constituted a substantive revision in- 
tended to expand the potential liability for 
certain proscribed acts. Talbert v. Mauney, 80 
N.C. App. 477, 343 S.E.2d 5 (1986). 

Debt Collection Activities Not Covered 
by Section Prior to 1977 Amendment. — 
Under this section as it stood before the 1977 
amendment it was held that debt collection 
activities of a department store chain did not 
come within this section because such activities 
are not trade in the ordinary sense although 
they could be considered a species of commerce. 
State ex rel. Edmisten v. J.C. Penney Co., 292 
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Ni@, 311, 233: SiE.2d 895 (1977): 

Breach of Contract Alone Is Insufficient. 
— Although a mere breach of contract does not 
constitute a violation of this section, a breach 
accompanied with aggravating circumstances, 
such as an intentional misrepresentation made 
for the purpose of deceiving another and which 
has the natural tendency to injure another, can 
violate the statute. Baldine v. Furniture Com- 
fort Corp., 956 F. Supp. 580 (M.D.N.C. 1996). 

Amere breach of contract, even if intentional, 
is not sufficiently unfair or deceptive to sustain 
an action under the Unfair Trade Practices; 
claims regarding the existence of an agree- 
ment, the terms contained in an agreement, 
and the interpretation of an agreement are 
relegated to the arena of contract law. Brous- 
sard v. Meineke Disct. Muffler Shops, Inc., 155 
F.3d 331 (4th Cir. 1998). 

While under North Carolina law plaintiff 
may maintain a breach of contract claim and an 
unfair and deceptive trade practices claim 
based on the same conduct, plaintiff must al- 
lege substantial aggravating circumstances at- 
tending the breach of contract to support a 
claim of unfair and deceptive trade. Charlotte 
Commer. Group, Inc. v. Fleet Nat'l Bank (In re 
Charlotte Commer. Group, Inc.), — F. Supp. 2d 
—, 2003 U.S. Dist. LEXIS 5392 (M.D.N.C. Mar. 
13, 2003). 

Actions for unfair or deceptive trade prac- 
tices are distinct from actions for breach of 
contract, and that a mere breach of contract, 
even if intentional, is not sufficiently unfair or 
deceptive to sustain an action under G.S. 75- 
1.1; thus, a plaintiff must show substantial 
ageravating circumstances attending a breach 
of contract to recover under the North Carolina 
Unfair and Deceptive Trade Practice Act, G.S. 
75-1 et seq. Watson Elec. Constr. Co. v. Summit 
Cos., LLC, 160 N.C. App. 647, 587 S.E.2d 87, 
2003 N.C. App. LEXIS 1930 (2003). 

Defendant argued that plaintiff’s allegations 
did not constitute a violation of North Caroli- 
na’s unfair and deceptive trade practices stat- 
ute, because a mere breach of contract, even if 
intentional, was not sufficiently unfair or de- 
ceptive to sustain an action. VF Jeanswear Ltd. 
P’ship v. Molina, 320 F. Supp. 2d 412, 2004 U.S. 
Dist. LEXIS 10810 (M.D.N.C. 2004). 

To establish a prima facie claim for unfair 
trade practices, the plaintiff must show: (1) 
defendant committed an unfair or deceptive act 
or practice, (2) the action in question was in or 
affecting commerce, and (3) the act proximately 
caused injury to the plaintiff. Pleasant Valley 
Promenade v. Lechmere, Inc., 120 N.C. App. 
650, 464 S.E.2d 47 (1995). 

Three-Pronged Test. — In order to estab- 
lish a violation of this section, a plaintiff must 
meet a three-pronged test: there must be a 
showing of an unfair or deceptive act or prac- 
tice, or an unfair method of competition; in or 
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affecting commerce; and proximately causing 
actual injury to the plaintiff. Peterson v. 
Bozzano, 183 Bankr. 735 (Bankr. M.D.N.C. 
1995). 

A party claiming a violation of this section 
must prove: (1) an unfair or deceptive act or 
practice, or unfair method of competition, (2) in 
or affecting commerce, (3) which proximately 
caused actual injury to the plaintiff or his 
business. Wysong & Miles Co. v. Employers of 
Wausau, 4 F. Supp. 2d 421 (M.D.N.C. 1998). 

The elements of a claim for unfair and decep- 
tive practices are: (1) an unfair or deceptive act 
or practice, or an unfair method of competition, 
(2) in or affecting commerce, (3) which proxi- 
mately caused actual injury to the plaintiff or to 
his business. Furr v. Fonville Morisey Realty, 
Inc., 130 N.C. App. 541, 503 S.E.2d 401 (1998), 
bermwdismissed, Gol N:C."41, 519 S:E.2d 314 
R1999)! 

To prevail on a claim of unfair and deceptive 
trade practices a plaintiff must show: (1) defen- 
dants committed an unfair or deceptive act or 
practice; (2) in or affecting commerce; and (3) 
that plaintiff was injured thereby. First Atl. 
Mgt. Corp. v. Dunlea Realty Co., 131 N.C. App. 
242, 507 S.E.2d 56 (1998). 

Deliberate Acts of Deceit or Bad Faith 
Not Required. — To prevail on an unfair and 
deceptive trade practice claim, deliberate acts 
of deceit or bad faith do not have to be shown. 
Edwards v. West, 128 N.C. App. 570, 495 S.E.2d 
920 (1998), cert. denied, 348 N.C. 282, 501 
S.E.2d 918 (1998). 

To prevail on an unfair trade practices claim, 
deliberate acts of deceit or bad faith do not have 
to be shown, but rather, the plaintiff must 
demonstrate that the act possessed the ten- 
dency or capacity to mislead, or that it created 
the likelihood of deception. Boyd v. Drum, 129 
N.C. App. 586, 501 S.E.2d 91, 1998 N.C. App. 
LEXIS 663" (1998), aff’d) 350 N.C. 90, 511 
S.E.2d 304 (1999). 

Jurisdiction. — G.S. 1-75.4(4), as applied to 
defining the reach of this section, requires an 
in-state injury to plaintiff before plaintiff can 
state a valid unfair trade claim. The ‘In’ Porters 
v. Hanes Printables, Inc., 663 F. Supp. 494 
(M.D.N.C. 1987). 

Construction with Other Provisions. — 
Violation of any form of conduct listed in G.S. 
58-63-15 operates as a per se instance of unfair 
and deceptive trade practice under this section. 
Murray v. Nationwide Mut. Ins. Co., 123 N.C. 
App. 1, 472 8.E.2d 358 (1996). 

If a conclusion of law was made that a debt 
collector violated a provision of G.S. ch. 75, art. 
2, then that violation could be a violation of 
G.S. 75-1.1, but a debt collector who violated a 
provision of G.S. ch. 75, art. 2 and thereby 
violated G.S. 75-1.1 was only subject to the 
damages and penalty provided for in G.S. 75-56 
and was not subject to the damages provisions 
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in G.S. ch. 75, art. 1. Friday v. United Dominion 
Realty Trust, ince 155 NC. Appa 67 ly 1575 
S.H.2d 532, 2003 N.C. App. LEXIS 22 (2003). 

Failure to Prove Unfair Claims Prac- 
tices Does Not Necessitate Judgment 
Against Claim for Unfair Trade Practices. 
— Award of treble damages and attorney fees 
under the North Carolina Unfair and Deceptive 
Trade Practices Act was not precluded by ear- 
lier summary judgment for the insurer on in- 
sured’s claim under the North Carolina Unfair 
Claims Settlement Practices Act; failure to 
prove unfair claims practices does not indepen- 
dently necessitate judgment as a matter of law 
against a related claim for unfair trade prac- 
tices. High Country Arts & Craft Guild v. Hart- 
ford Fire Ins. Co., 126 F.3d 629 (4th Cir. 1997). 

As an agency of the State, a city may not 
be sued under Chapter 75. Rea Constr. Co. v. 
City of Charlotte, 121 N.C. App. 369, 465 
S.E.2d 342 (1996). 

Section Does Not Cover Every Dispute. 
— This expansive and somewhat confusing 
language has, for obvious reasons, made this 
section a favorite cause of action. Nonetheless, 
the courts have consistently recognized that 
this section does not cover every dispute be- 
tween two parties. Hageman v. Twin City 
Chrysler-Plymouth Inc., 681 F. Supp. 303 
(M.D.N.C. 1988). 

Application of Section to Third-Party 
Claimants. — North Carolina does not recog- 
nize any cause of action under either G.S. 
58-63-15 or under this section for unfair or 
deceptive trade practices by third-party claim- 
ants against the insurance company of an ad- 
verse party. Lee v. Mutual Cmty. Sav. Bank, 136 
N.C. App. 808, 525 S.E.2d 854, 2000 N.C. App. 
LEXIS 156 (2000). 

A third party who was not the insured and 
who was not in privity with the insurer did not 
have a cause of action against the insurer 
under G.S. 75-1.1, based upon G.S. 58-63- 
15(11). Anderson v. Lancaster Aviation, Inc., 
220 EF. Supp, 2d 524; 2002 U.S. Dist. LEXIS 
18423 (M.D.N.C. 2002). 

United States District Court for the Middle 
District of North Carolina concluded that a 
student pilot who was injured during a forced 
landing was in privity with the insurer for 
purposes of stating a claim under G.S. 75-1.1, 
based upon G.S. 58-63-15(11), to the extent the 
student pilot was asserting a claim under a 
renter pilot extension in an insurance contract; 
however, the student was not in privity with 
respect to claims for coverage of medical ex- 
penses where the insured were not required 
under North Carolina law to carry certain spec- 
ified insurance for their aircraft. Anderson v. 
Lancaster Aviation, Inc., 220 F. Supp. 2d 524, 
2002 U.S. Dist. LEXIS 18423 (M.D.N.C. 2002). 

Subsection (a) is reproduced verbatim 
from the Federal Trade Commission Act 
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(FTCA), and the legislature adopted this sec- 
tion to parallel and supplement the FTC Act. As 
is evident from the statutory language, this 
section prohibits two separate, although re- 
lated, types of conduct. The statute forbids 
conduct that is “unfair” and conduct that is 
“deceptive.” Plaintiff herein claims that defen- 
dant engaged in deceptive conduct. Hageman v. 
Twin City Chrysler-Plymouth Inc., 681 F. Supp. 
303 (M.D.N.C. 1988). 

This Section Is Applicable to Full Extent 
Permissible. — By deleting the geographic 
limitation from this section, the General As- 
sembly made this statute available to the full 
extent permissible under conflicts of law prin- 
ciples and the Constitution. American 
Rockwool, Inc. v. Owens-Corning Fiberglas 
Corp., 640 F. Supp. 1411 (E.D.N.C. 1986). 

This section is intended to apply to ex- 
tra-territorial conduct where such applica- 
tion is not constitutionally prohibited. Ameri- 
can Rockwool, Inc. v. Owens-Corning Fiberglas 
Corp., 640 F. Supp. 1411 (E.D.N.C. 1986). 

Section Applicable to Trade Secrets Pro- 
tection Act. — This section is applicable to 
violations of the Trade Secrets Protection Act 
(G.S. 66-152 et seq.). Drouillard v. Keister Wil- 
liams Newspaper Servs., Inc., 108 N.C. App. 
169, 423 S.E.2d 324 (1992), cert. denied, 333 
N.C. 344, 427 S.E.2d 617 (19983). 

Section Inapplicable to Foreign Injuries 
with Negligible Effect on North Carolina 
Commerce. — This section is not available to 
a foreign plaintiff suing a resident defendant 
over alleged foreign injuries having a negligible 
effect, if any, on North Carolina trade or com- 
merce. The ‘In’ Porters v. Hanes Printables, 
Inc., 663 F. Supp. 494 (M.D.N.C. 1987). 

To state a claim for an unfair or deceptive 
trade practice in or affecting commerce which 
would fall within the reach of this section, 
plaintiff must allege a substantial effect on 
in-state business operations. Merck & Co. v. 
Lyon, 941 F. Supp. 1443 (M.D.N.C. 1996). 

Incidental Interstate Effect Not Exces- 
sive. — When applied to concerted multi-state 
conduct resulting in injury to North Carolina 
residents, this section may have an incidental 
interstate effect, but that effect is not excessive 
in light of the local interests served and its 
minimal burden upon other states which recog- 
nize the common-law action for disparagement 
as applicable to the operative facts. American 
Rockwool, Inc. v. Owens-Corning Fiberglas 
Corp., 640 F. Supp. 1411 (E.D.N.C. 1986). 

Application of this section and G.S. 75- 
5(b)(3) to conduct occurring outside of 
North Carolina is not preempted by federal 
statute. American Rockwool, Inc. v. Owens- 
Corning Fiberglas Corp., 640 F. Supp. 1411 
(E.D.N.C. 1986). 

Extra-Territorial Product Disparage- 
ment. — There is no constitutional prohibition 
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against a private cause of action under this 
section or former G.S. 75-5(b)(3) for the extra- 
territorial conduct of product disparagement 
directed respectively toward a North Carolina 
competitor or the business in North Carolina of 
a competitor, North Carolina having a rational 
interest in each situation. American Rockwool, 
Inc. v. Owens-Corning Fiberglas Corp., 640 F. 
Supp. 1411 (E.D.N.C. 1986). 

Relation Between This Section and 
Former G.S. 75-5(b)(3). — Any act which is a 
violation of former G.S. 75-5(b)(3) would also be 
considered to be a violation of this section, since 
former G.S. 75-5(b)(3) simply sets out specific 
conduct which is considered to be illegal and an 
unfair competitive act. Unlike the language of 
this section, however, the statutory language of 
former G.S. 75-5(b)(3) explicitly delineates the 
conduct prohibited within the limitations of the 
statutory language. American Rockwool, Inc. v. 
Owens-Corning Fiberglas Corp., 640 F. Supp. 
1411 (E.D.N.C. 1986). 

Effect on Competition Not Required. — 
By its terms, this section requires that the 
proscribed unfair methods of competition and 
unfair or deceptive acts or practices be “in or 
affecting commerce.” Nothing in the statute 
requires an effect on competition. American 
Rockwool, Inc. v. Owens-Corning Fiberglas 
Corp., 640 F. Supp. 1411 (E.D.N.C. 1986). 

This section does not define term “de- 
ceptive.” Accordingly, the North Carolina 
courts have borrowed the expansive definition 
of “deception” that the federal courts have tra- 
ditionally employed in interpreting the FTC 
Act. Hageman y. Twin City Chrysler-Plymouth 
Inc., 681 F. Supp. 303 (M.D.N.C. 1988). 

An action for unfair or deceptive acts or 
practices is a distinct action apart from 
fraud, breach of contract, or breach of warranty. 
Since the remedy was created partly because 
those remedies often were ineffective, it would 
be illogical to hold that only those methods of 
measuring damages could be used. To rule 
otherwise would produce the anomalous result 
of recognizing that although this section cre- 
ates a cause of action broader than traditional 
common-law actions, G.S. 75-16 limits the 
availability of any remedy to cases where some 
recovery at common law would probably also 
lie. Bernard v. Central Carolina Truck Sales, 
Inc., 68 N.C. App. 228, 314 S.E.2d 582, cert. 
denied, 311 N.C. 751, 321 S.E.2d 126 (1984), 

An action for unfair and deceptive trade 
practices is a distinct action separate from 
fraud, breach of contract, and breach of war- 
ranty. United Virginia Bank vy. Air-Lift Assocs., 
79 N.C. App. 315, 339 S.E.2d 90 (1986). 

And Neither Wholly Tortious Nor Con- 
tractual in Nature. — An action for unfair or 
deceptive acts or practices is the creation of 
statute. It is, therefore, sui generis, and is 
neither wholly tortious nor wholly contractural 
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in nature. Bernard v. Central Carolina Truck 
Sales, Inc., 68 N.C. App. 228, 314 S.E.2d 582, 
Gert. ,denied,,311 IN.@ai751, 321°8.B.2d. 126 
(1984). 

A violation of G.S. 58-63-15 constitutes 
an unfair and deceptive trade practice in 
violation of this section as a matter of law. 
Miller v. Nationwide Mut. Ins. Co., 112 N.C. 
App. 295, 435 S.E.2d 537 (1993), cert. denied, 
335 N.C. 770, 442 S.E.2d 519 (1994). 

This section is separate and distinct 
from any contractual relationship between 
plaintiff and defendants. United Virginia Bank 
v. Air-Lift Assocs., 79 N.C. App. 315, 339 S.E.2d 
90 (1986). 

And Is Inapplicable to Breach of Con- 
tract. — A breach of contract, even if inten- 
tional, does not fall within the purview of this 
section. Pappas v. NCNB Nat] Bank, 653 F. 
Supp. 699 (M.D.N.C. 1987). 

Causes of Action Are Not Assignable. — 
Causes of action pursuant to this section can- 
not be assigned. Investors Title Ins. Co. v. 
Herzig, 330 N.C. 681, 413 S.E.2d 268 (1992). 

The language of this section closely par- 
allels that of Federal Trade Commission 
Act, 15 U.S.C. § 45(a)(1) (1973 Ed.), which 
prohibits “unfair or deceptive acts or practices 
in commerce.” Hardy v. Toler, 288 N.C. 303, 218 
S.E.2d 342 (1975); State ex rel. Edmisten v. J.C. 
Penney Co., 30 N.C. App. 368, 227 S.E.2d 141 
(1976), rev'd on other grounds, 292 N.C. 311, 
233 S.E.2d 895 (1977). 

Antitrust Matters. — This section is a com- 
prehensive law designed to include within its 
reach the federal antitrust laws. L.C. Williams 
Oil Co. v. Exxon Corp., 625 F. Supp. 477 
(M.D.N.C. 1985). 

Proof of conduct violative of the Sher- 
man Act (15 U.S.C. § 1) is proof sufficient to 
establish a violation of the North Carolina 
Unfair Trade Practices Act. ITCO Corp. v. 
Michelin Tire Corp., 722 F.2d 42 (4th Cir. 1983), 
cert. denied, 469 U.S. 1215, 105 S. Ct. 1191, 84 
L. Ed. 2d 337 (1985). 

The federal decisions construing the 
Federal Trade Commission Act, 15 U.S.C. 
§ 45(a)(1), may furnish some guidance to 
the meaning of this section, but federal 
court decisions are not controlling in construing 
this section. State ex rel. Edmisten v. J.C. 
Penney Co.) 292 N.C. 311, 233 S.E.2d 895 
(1977). See also, Eastern Roofing & Aluminum 
Co. v. Brock, 70 N.C. App. 431, 320 S.E.2d 22 
(1984). 

Unlike other state trade regulation statutes, 
this section does not require or direct reference 
to the Federal Trade Commission Act, 15 U.S.C. 
§ 45(a)(1), for its interpretation. State ex rel. 
Edmisten v. J.C. Penney Co., 292 N.C. 311, 233 
9..2d 895 (1977). 

Because of the similarity in language of this 
section and § 5(a)(1) of the Federal Trade Com- 
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mission Act (15 U.S.C. § 45(a)(1)), it is appro- 
priate for the Supreme Court to look to the 
federal decisions interpreting the FTC Act for 
guidance in construing the meaning of this 
section. Johnson v. Phoenix Mut. Life Ins. Co., 
300 N.C. 247, 266 S.E.2d 610 (1980); Ken-Mar 
Fin. v. Harvey, 90 N.C. App. 362, 368 S.E.2d 
646;. cert. denied, 323 N.C. 365, 373 $.E.24,545 
(1988). 

Since the language of subsection (a) of this 
section is strikingly similar to that of a section 
of the Federal Trade Commission Act, 15 
U.S.C.S. § 45(a)(1), North Carolina courts have 
held that federal decisions construing that act 
are instructive upon the meaning of this sec- 
tion. Cameron v. New Hanover Mem. Hosp., 58 
N.C. App. 414, 293 S.E.2d 901, cert. denied and 
appeal dismissed, 307 N.C. 127, 297 S.E.2d 399 
(1982). 

This section is reproduced verbatim from 
section 5 of the Federal Trade Commission Act, 
15 U.S.C. § 45(a)(1) (1982), and the courts 
interpreting and applying this section have 
deemed it appropriate to look to the federal 
decisions interpreting the federal act for guid- 
ance in construing its meaning. Lindner v. 
Durham Hosiery Mills, Inc., 761 F.2d 162 (4th 
Cir. 1985). 

Federal Preemption. — National Flood In- 
surance Act of 1968 (NFIA), as amended, 42 
U.S.C.S. § 4001 et seq., preempted plaintiff’s 
state law claim under the North Carolina’s 
Unfair and Deceptive Trade Practice Act relat- 
ing to defendant flood insurer’s claims handling 
of plaintiff’s flood insurance claim; subjecting 
“write-your-own” flood insurance companies to 
North Carolina’s bad faith statutes would have 
frustrated NFIA’s objectives. Peal v. N.C. Farm 
Bury Mutalns.Co;, 212 F. Supp: 2d: 508, 2002 
US. Dist. LEXIS 19351:CE.D.N.C, 2002), 

Motion to dismiss was granted on the state 
unfair and deceptive trade practices claim be- 
cause the claim was preempted by the federal 
copyright act; the state claim elements were 
not extra elements making it different from the 
infringement claim. Old S. Home Co. v. Key- 
stone Realty Group, Inc., 233 F. Supp. 2d 734, 
2002 U.S. Dist. LEXIS 23867 (M.D.N.C. 2002). 

Federal copyright law preemption under 17 
U.S.C.S. § 301(a) requires: (1) that state law 
rights are claimed in works that are within the 
subject matter of the copyright, and (2) the 
state law is subject to preemption only if the 
state law cause of action lacks an extra element 
that would make the state law action qualita- 
tively different than a federal law copyright 
infringement claim; therefore, where a copy- 
right holder sued an alleged infringer for its use 
without prior approval of a certain dragonfly 
image on its website, the infringer’s unfair and 
deceptive trade practices claim under G.S. 75- 
1.1 was preempted by federal copyright law 
because there was no extra element in the G.S. 
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75-1.1 action that made it qualitatively differ- 
ent from a federal copyright claim. Iconbazaar, 
L.L.C. v. Am. Online, Inc., 308 F. Supp. 2d 630, 
2004 U.S. Dist. LEXIS 3840 (M.D.N.C. 2004). 

The Petroleum Marketing Practices Act, 
15 U.S.C. § 2806(a), did not preempt this 
section or G.S. 25-1-102(3) or the common law 
duty of good faith dealing as they arose in 
litigation involving wrongful termination of a 
franchise. L.C. Williams Oil Co. v. Exxon Corp., 
627 F. Supp. 864 (M.D.N.C. 1985). 

The provisions of the UCC are not exclu- 
sive and do not preclude an action for unfair 
and deceptive trade practices. United Va. Bank 
v. Air-Lift Assocs., 79 N.C. App. 315, 339 S.E.2d 
90 (1986). 

This chapter is applicable to commercial 
transactions which are also regulated by the 
UCC. United Va. Bank v. Air-Lift Assocs., 79 
N.C. App. 315, 389 S.H.2d 90 (1986). 

Relation Between This Section and G.S. 
75-16. — As an essential element of a cause of 
action under G.S. 75-16, plaintiff must prove 
not only a violation of this section by the 
defendants, but also that plaintiff has suffered 
actual injury as a proximate result of defen- 
dants’ misrepresentations. Ellis v. Smith- 
Broadhurst, Inc., 48 N.C. App. 180, 268 S.E.2d 
271 (1980); Owens v. Pepsi Cola Bottling Co., 95 
N.C. App. 47, 381 S.E.2d 819 (1989), modified 
on other grounds, 330 N.C. 666, 412 S.E.2d 636 
(1992). 

This section is an act for the protection of 
consumers and that G.S. 75-16 was intended to 
create an effective private remedy for aggrieved 
consumers. American Craft Hosiery Corp. v. 
Damascus Hosiery Mills, Inc., 575 F. Supp. 816 
(W.D.N.C. 1983). 

This section and G.S. 75-16 were not in- 
tended to apply to cases involving innocent and 
unintentional infringement of unregistered 
trademarks. Sideshow, Inc. v. Mammoth 
Records, Inc., 751 F. Supp. 78 (E.D.N.C. 1990). 

To be a prevailing party within the meaning 
of G.S. 75-16.1, the plaintiff must prove both an 
actual violation of this section and actual injury 
to plaintiff as a result of the violation. Evans v. 
Full Circle Prods., Inc., 114 N.C. App. 777, 443 
S.E.2d 108 (1994). 

Existing Institutional Health Service 
Was Exempted As Professional Health 
Care Provider. — Subsection (b) exempts pro- 
fessional services rendered by a member of a 
learned profession, and an existing institu- 
tional health service was exempted as a profes- 
sional health care provider. Abram v. Charter 
Medical Corp. of Raleigh, 100 N.C. App. 718, 
398 S.E.2d 331 (1990), cert. denied, 328 N.C. 
328, 402 S.E.2d 828 (1991). 

Political Advertisement. — Political cam- 
paign committee was not insulated from an 
unfair trade practices claim by a law firm for 
publishing a political advertisement defaming 
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the firm and one of its members because of the 
fact that the ad was published during a political 
campaign. Boyce & Isley, PLLC v. Cooper, 153 
N.C. App. 25, 568 S.E.2d 893, 2002 N.C. App. 
LEXIS 1088 (2002), cert. denied, — U.S. —, 124 
S: Ctr43l, 157 LeHKdl 2¢3101 2003); 

Because evidence that creates a genuine 
issue of material fact as to claims of fraud 
or negligent misrepresentation also inher- 
ently creates genuine issues of material 
fact sufficient to present a G.S. 75-1.1 et 
seq. claim to a jury, based on the evidence 
offered in support of plaintiff’s underlying 
claims of fraud and negligent misrepresenta- 
tion, the court was not able to conclusively 
determine that plaintiff could not prevail under 
any circumstances on its statutory claim; ac- 
cordingly, genuine issues of material fact ex- 
isted as to whether defendant’s acts constituted 
a violation of G.S. 75-1.1 et seq. Volumetrics 
Med. Imaging, Inc. v. ATL Ultrasound, Inc., 243 
F. Supp. 2d 386, 2003 U.S. Dist. LEXIS 1354 
(M.D.N.C, 2003). 

What Must Be Proved to Prevail. — In 
order to prevail under this section and G.S. 
75-16, trustee must show that (1) the acts or 
practices in question are “in or affecting com- 
merce’; (2) the acts or practices in question had 
the capacity or tendency to deceive or were 
unfair; and (3) the debtor suffered actual injury 
as a proximate result of credit union’s acts or 
practices. Petersen v. State Employees Credit 
Union (In re Kittrell), 115 Bankr. 873 (Bankr. 
M.D.N.C. 1990). 

Recovery according to this chapter is limited 
to those situations when a plaintiff can show 
that he detrimentally relied upon a statement 
or misrepresentation and he suffered actual 
injury as a proximate result of defendant’s 
deceptive statement or misrepresentation. 
Forbes v. Par Ten Group, Inc., 99 N.C. App. 587, 
394 S.E.2d 643 (1990), cert. denied, 99 N.C. 
587, 402 S.E.2d 824 (1991). 

It was for the jury to decide whether sellers of 
real property who allegedly misrepresented the 
presence or absence of pollutants on the prop- 
erty had committed fraud, and it was error to 
grant judgment notwithstanding the verdict on 
that issue; if the buyers could prove fraud they 
could prove unfair business practices, and 
could also claim treble damages. State Props., 
LLC v. Ray, 155 N.C. App. 65, 574 S.E.2d 180, 
2002 N.C. App. LEXIS 1701 (2002), cert. de- 
nied, 356 N.C. 694, 577 S.E.2d 889 (2003). 

Bankruptcy trustee’s claim for deceptive 
practices against a creditor “of last resort” that 
specialized in high risk loans was without 
merit where the creditor fully disclosed the 
terms of the loan and there was no other 
evidence of misrepresentation. Whitaker v. 
Mortg. Miracles, Inc. (In re Summit Place, 
LLC), 298 Bankr. 62, 2002 Bankr. LEXIS 1774 
(Bankr. W.D.N.C. 2002). 
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Egregious or Aggravating Circumstance 
Required. — Some type of egregious or aggra- 
vating circumstances must be alleged and 
proved before this section’s provisions may be 
applied. Alhed Distribs., Inc. v. Latrobe Brew- 
ing Co., 847 F. Supp. 376 (E.D.N.C. 1993). 

A mere breach of contract, even if intentional, 
is not sufficiently unfair or deceptive to sustain 
an action under the Unfair and Deceptive 
Trade Practices Act. The plaintiff must demon- 
strate substantial aggravating circumstances 
attending the breach. Canady v. Crestar Mtg. 
Corp., 109 F.3d 969 (4th Cir. 1997). 

Preemption by the Copyright Act of 
1976. — Where plaintiff’s claims under this 
section were based solely upon defendant’s 
copying of plaintiff’s designs; therefore, these 
claims for unfair competition and unfair trade 
practices were preempted by the Copyright Act 
of 1976, 17 U.S.C. § 301. Patsy Aiken Designs, 
Incwey.=Baby “logs, Inc, 701 F. Supp: 108 
(E.D.N.C. 1988). 

In order to escape preemption under the 
Copyright Act of 1976, 17 U.S.C. § 301, a 
state law claim of unfair competition must 
include some qualitatively different extra ele- 
ment besides copying; a cause of action contain- 
ing this extra element is not equivalent to any 
of the exclusive rights within the general scope 
of copyright within the meaning of G.S. 301, 
and is therefore not preempted. Patsy Aiken 
Designs, Inc. v. Baby Togs, Inc., 701 F. Supp. 
108 (E.D.N.C. 1988). 

The common law provides some guid- 
ance in unfair competition cases, but the 
Unfair Trade Practice Act was enacted in part 
because common-law remedies had _ often 
proved ineffective. Pinehurst, Inc. v. O'Leary 
Bros. Realty, 79 N.C. App. 51, 338 S.E.2d 918, 
cert. denied, 316 N.C. 378, 342 S.E.2d 896 
(1986). 

Common-Law Defenses Are Not Rele- 
vant. — An action for unfair deceptive acts or 
practices is sui generis. Therefore, traditional 
common-law defenses such as contributory neg- 
hgence or good faith are not relevant; what is 
relevant is the effect of the actor’s conduct on 
the consuming public. Concrete Serv. Corp. v. 
Investors Group, Inc., 79 N.C. App. 678, 340 
S.E.2d 755, cert. denied, 317 N.C. 333, 346 
S.E.2d 137 (1986). 

When the same course of conduct sup- 
ports claims for fraud and for an unfair or 
deceptive trade practice under this Chapter, 
recovery can be had on either claim, but not on 
both. Wilder v. Hodges, 80 N.C. App. 333, 342 
S.E.2d 57 (1986). 

Actions may assert both violations under this 
section and fraud based on the same conduct or 
transaction, and plaintiffs in such actions may 
receive punitive damages or be awarded treble 
damages, but may not have both. It would be 
manifestly unfair to require plaintiffs in such 
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cases to elect before the jury has answered the 
issues and the trial court has determined 
whether to treble the compensatory damages 
found by the jury, and such election should be 
allowed in the judgment. Mapp v. Toyota World, 
Ine, SiN: Cy App. 421, 344° 8.H.2d529%, cert. 
denied, 318 N.C. 283, 347 S.E.2d 464 (1986). 

To be actionable under this Chapter, an 
act of deception must have some adverse 
impact on the individual or entity deceived. 
Miller v. Ensley, 88 N.C. App. 686, 365 S.E.2d 
11 (1988), 

A simple breach of contract, even if in- 
tentional, does not amount to a violation 
of the Act; a plaintiff must show substantial 
aggravating circumstances attending the 
breach to recover under the Act, which allows 
for treble damages. Bartolomeo v. S.B. Thomas, 
Inc., 889 F.2d 530 (4th Cir. 1989). 

Plaintiff Need Not Prove Fraud, Bad 
Faith or Intentional Deception. — To pre- 
vail in an action under this Chapter, a pur- 
chaser of misrepresented merchandise does not 
have to prove fraud, bad faith or intentional 
deception as at common law; it is enough that 
the goods bought were misrepresented, assum- 
ing that the other requisites of the action are 
proved. Myers v. Liberty Lincoln-Mercury, Inc., 
89 N.C. App. 335, 365 S.E.2d 663 (1988). 

Under this section, intent of the defen- 
dant and good faith are _ irrelevant. 
Chastain v. Wall, 78 N.C. App. 350, 337 S.E.2d 
150 (1985), cert. denied, 316 N.C. 375, 342 
S.E.2d 891 (1986). 

Erroneous Interpretation of Law Is Not 
Unfair Act. — To assert in good faith a claim 
predicated on an erroneous interpretation of 
the law is not an unfair act proscribed by this 
section, as the remedy therefor lies in the law 
itself, such that such an erroneous view will not 
prevail. Branch Banking & Trust Co. v. Colum- 
bian Peanut Co., 649 F. Supp. 1116 (E.D.N.C. 
1986). 

The remedies provided pursuant to this 
section are equitable in nature and should 
not be frustrated by narrow or strict applica- 
tions of procedural rules. Moretz v. Northwest- 
ern Bank, 67 N.C. App. 312, 313 S.E.2d 8, cert. 
denied, 311 N.C. 761, 321 S.E.2d 141 (1984). 

Treble Damages Required and Attor- 
ney’s Fees Permissible. — If the trial court 
finds that a defendant has violated the Unfair 
and Deceptive Trade Practices Act, it must 
award treble damages, and it may, in its discre- 
tion, award attorney’s fees. Canady v. Crestar 
Mtg. Corp., 109 F.3d 969 (4th Cir. 1997). 

The presence of other federal or state 
statutory schemes may limit the scope of 
this section. Lindner v. Durham Hosiery Mills, 
Inc., 761 F.2d 162 (4th Cir. 1985). 

Securities transactions are not within 
the scope of this section. Lindner v. Durham 
Hosiery Mills, Inc., 761 F.2d 162 (4th Cir. 1985); 
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Skinner v. E.F. Hutton & Co., 314 N.C. 267, 333 
S.E.2d 236 (1985). 

The North Carolina Unfair Trade Practices 
Act does not apply to securities transactions. 
City Nat] Bank v. American Commonwealth 
Fin. Corp., 801 F.2d 714 (4th Cir. 1986), cert. 
denied, 479 U.S. 1091, 107 S. Ct. 1301, 94 L. 
Ed. 2d 157 (1987). 

A violation of either or both G.S. 95- 
47.6(2) and (9) as a matter of law constitutes 
an unfair or deceptive trade practice in viola- 
tion of this section. Winston Realty Co. v. 
GFLGe Inc 45314 NOs 90,6332 Sede 677 
(1985). 

This section applies to disputes between 
competitors, and not only to dealings between 
buyers and sellers. Harrington Mfg. Co. v. Pow- 
ell Mfg. Co., 38 N.C. App. 393, 248 S.E.2d 739 
(1978), cert. denied, 296 N.C. 411, 251 S.E.2d 
469 (1979). 

Disputes between competitors in business 
fall under the province of this section. Mc- 
Donald v. Scarboro, 91 N.C. App. 13, 370 S.E.2d 
680, cert. denied, 323 N.C. 476, 373 S.E.2d 864 
(1988). 

This section is applicable to a covenant 
not to compete or to tortious interference 
with contract situations; it is not limited to 
actions involving consumers, or, when used to 
protect business, to areas involving fraudulent 
advertising or a_buyer-seller relationship. 
United Labs., Inc. v. Kuykendall, 322 N.C. 648, 
a OiS it 2das fo GL983 ), 

Inapplicability of Chapter to Securities 
Transactions. — Where plaintiffs’ claim of 
misrepresentation arose from an allegedly 
fraudulent securities transaction, the claim 
was not actionable under this chapter. McPhail 
v. Wilson, 733 F. Supp. 1011 (W.D.N.C. 1990). 

The Unfair Trade and Deceptive Prac- 
tices Act does not apply to the employer- 
employee relationship. Wilson v. Wilson- 
Cook Medical, Inc., 720 F. Supp. 533 (M.D.N.C. 
1989). 

The Unfair and Deceptive Trade Prac- 
tices Act covers claims arising out of em- 
ployer-employee relations; therefore, where 
the plaintiff presented evidence that defendant 
deceptively used a position of confidence to 
solicit the plaintiff’s customers and to compete 
with the plaintiff while still in his employment 
and that he concealed his behavior from the 
plaintiff, the plaintiff has demonstrated a gen- 
uine issue of material fact preventing summary 
judgment. Dalton v. Camp, 138 N.C. App. 201, 
531 S.E.2d 258, 2000 N.C. App. LEXIS 613 
(2000). 

A private vendor of realty cannot be 
subject to liability under this section, and 
thus, the judge properly granted defendant 
summary judgment on this count. Blackwell v. 
Dorosko, 93 N.C. App. 310, 377 S:.E.2d 814, 
aff'd in part and vacated and rev’d in part, 95 


CH. 75. MONOPOLIES, TRUSTS, ETC. 


§75-1.1 


N.C. App. 637, 383 S.E.2d 670 (1989). 

Actual Competition Not Necessary. — 
This section nowhere states a requirement that 
the plaintiff and defendant be in actual compe- 
tition with each other in a particular market. 
Actual competition is not necessary. United 
Roasters, Inc. v. Colgate-Palmolive Co., 485 F. 
Supp. 1041 (E.D.N.C. 1979). 

Inducing a Sale Not Required. — In order 
for an activity to be covered by the Unfair Trade 
Practices Act, it need only “surround” or “affect” 
a sale; it need not meet the stricter standard of 
also inducing a sale. United Roasters, Inc. v. 
Colgate-Palmolive Co., 485 F. Supp. 1041 
(E.D.N.C. 1979). 

Section Applicable to “Sellers”. — The 
unfair and deceptive acts and practices forbid- 
den by subsection (a) of this section are those 
involved in the bargain, sale, barter, exchange 
or traffic. This view is reinforced by subsection 
(b) of this section, a declaration of legislative 
intent having no counterpart in the federal act. 
The General Assembly, thus, is concerned with 
openness and fairness in those activities which 
characterize a party as a “seller.” Cameron v. 
New Hanover Mem. Hosp., 58 N.C. App. 414, 
293 S.E.2d 901, cert. denied and appeal dis- 
missed, 307 N.C. 127, 297 S.E.2d 399 (1982). 

Section Inapplicable to Statements of 
Medical Professionals. — A statement by a 
medical professional, criminal or otherwise, is 
not governed by this section. Gaunt v. Pittaway, 
139 N.C. App. 778, 534 S.E.2d 660, 2000 N.C. 
App. LEXIS 1036 (2000), cert. denied and ap- 
peal dismissed, 353 N.C. 262, 546 S.E.2d 401 
(2000), cert. denied, 353 N.C. 371, 547 S.E.2d 
810 (2001), cert. denied, 534 U.S. 950, 122 S. 
Ct.3845;, 151 da; Bd. 2d 261) (2001). 

Patient’s claim against her doctor for unfair 
or deceptive trade practices failed because med- 
ical professionals were expressly excluded from 
the scope of G.S. 75-1.1(a). Phillips v. A Triangle 
Women’s Health Clinic, Inc., 155 N.C. App. 372, 
573 S.E.2d 600, 2002 N.C. App. LEXIS 1614 
(2002). 

Medical professionals are not “sellers” 
whose unfair and deceptive acts and practices 
are forbidden by this section. Cameron v. New 
Hanover Mem. Hosp., 58 N.C. App. 414, 293 
S.E.2d 901, cert. denied and appeal dismissed, 
307 N.C. 127, 297 S.E.2d 399 (1982). 

Medical professionals are not contemplated 
by North Carolina’s prohibition of unfair trade 
practices. Cohn v. Wilkes Gen. Hosp., 767 F. 
pupp. 111 (W.D.N.C. 1991), aff'd, 953 Fe2dy154 
(4th Cir. 1991), cert. denied, 505 U.S. 1230, 112 
S.Ct. 3057, 120:L, Ed: 2d 922111992) 

Application of Section to Advertise- 
ments. — Publishing an advertisement which 
is neither false nor misleading is not an unfair 
method of competition or unfair or deceptive act 
or practice within the meaning of this section. 
Harrington Mfg. Co. v. Powell Mfg. Co., 38 N.C. 
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App. 393, 248 S.E.2d 739 (1978), cert. denied, 
296 N.C. 411, 251 S.E.2d 469 (1979). 

Whether puffing in the case of particular 
advertisement exceeds the bounds of fairness 
must be determined by viewing it against the 
background of all of the relevant facts of that 
case. One relevant fact concerns the market 
which the advertisement is designed to influ- 
ence. Harrington Mfg. Co. v. Powell Mfg. Co., 38 
NIGMApp: 393, 248°S:E.2d 739 (1978), ‘cert. 
denied, 296 N.C. 411, 251 S.E.2d 469 (1979). 

Application to Deception in Sale of 
Goods. — This statute has been construed as 
directed against deception in connection with 
the sale of goods. An illustrative list of prohib- 
ited conduct was contained in an article, “The 
People’s Advocate in the Marketplace — The 
Role of North Carolina’s Attorney General in 
the Field of Consumer Protection,” 6 Wake 
Forest Intra L. Rev. 1, 18 (1969). The construc- 
tion has been substantially adopted by the 
Supreme Court of North Carolina. Stearns v. 
Genrad, Inc., 752 F.2d 942 (4th Cir. 1984). 

Claims Against State Employees. — The 
whole thrust of this section as applied by North 
Carolina courts has been to afford protection 
from unethical acts by businesses or business 
persons, not to allow claims against state em- 
ployees purchasing or leasing equipment for 
the State. Sperry Corp. v. Patterson, 73 N.C. 
App. 123, 325 S.E.2d 642 (1985). 

Conduct “in or Affecting Commerce” and 
“Unfair” Conduct. — Where employee who 
had embezzled money signed a contract, note, 
and deed of trust in exchange for employer’s 
promise not to pursue criminal action, the con- 
tract, note, and deed of trust were void as 
against public policy and employer’s conduct 
was “in or affecting commerce” and “unfair.” 
Adams v. Jones, 114 N.C. App. 256, 441 S.E.2d 
699 (1994). 

Rental of residential property including 
a house and a trailer space was “in or 
affecting commerce” for the purposes of lia- 
bility under this section for unfair or deceptive 
trade practices. Stolfo v. Kernodle, 118 N.C. 
App. 580, 455 S.E.2d 869 (1995). 

The private sale of a residence by an 
individual is not an act “in or affecting 
commerce,” and is beyond the purview of this 
section; therefore, the trial court properly 
granted summary judgment as to the unfair 
and deceptive trade practices claim, as well as 
to plaintiff's request for treble damages, be- 
cause plaintiff was not engaged in the business 
of selling real estate. Stephenson v. Warren, 
136 N.C. App. 768, 525 S.E.2d 809, 2000 N.C. 
App. LEXIS 139 (2000). 

Debt collection activities of a major re- 
tailer are not within the reach of this section, 
for they are insufficiently related to the sale of 
goods. Stearns v. Genrad, Inc., 752 F.2d 942 
(4th Cir. 1984). 
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This Chapter applies to the activities of 
a private personnel service in advertising 
qualified personnel. Winston Realty Co. v. 
GiH.G., Ine., 70°N.C, App!374/320 'SiEh.2d 286 
(1984), aff'd, 314 N.C. 90, 331 S.E.2d 677 
(1985). 

Debt Collection Activities by Attorneys. 
— The North Carolina Debt Collection Act 
(NCDCA) contained within this chapter did not 
allow for a cause of action against attorneys 
engaged in collecting debts on behalf of their 
clients, although the tactics used by defendants 
in trying to collect delinquent assessments and 
their refusal to accept any payments less than 
$1,374 from plaintiffs, two-and-a-half times 
that which was legally owed, were indefensible, 
whether done in ignorance of, or disdain for, the 
law. Reid v. Ayers, 1388 N.C. App. 261, 531 
S.E.2d 231, 2000 N.C. App. LEXIS 606 (2000). 

Sale of Personal Residence. — In order to 
avoid liability under this section, a defendant 
must fit under one of the statutory exemptions 
or the “homeowner’s exemption” for a private 
homeowner selling his or her personal resi- 
dence recognized by the Court of Appeals. 
Stolfo v. Kernodle, 118 N.C. App. 580, 455 
mie2d369) (1995): 

Application to Bulk Sale of Business’ 
Assets. — This section would apply to a bulk 
sale of a business’ assets as much as it would to 
a consumer sale. United Roasters, Inc. v. 
Colgate-Palmolive Co., 485 F. Supp. 1041 
(EDN Calg 79)): 

Activity Regulated Under Commodity 
Exchange Act. — This section will not support 
a cause of action against a commodity broker 
for activity which is regulated under the Com- 
modity Exchange Act, 7 U.S.C.S. § 1 et seq. 
Bache Halsey Stuart, Inc. v. Hunsucker, 38 
NCP App. 414.5248 45.8. 2d 67 (1978) cert: 
denied, 296 N.C. 583, 254 S.E.2d 32 (1979). 

Recovery for Unfair Methods of Compe- 
tition Perpetrated by Insurers. — Plaintiff 
can recover damages under this section even 
though unfair methods of competition perpe- 
trated by persons engaged in the business of 
insurance are regulated by the insurance stat- 
utes, former G.S. 58-54.1 et seq. (see now G.S. 
58-63-1 et seq.), which do not provide for civil 
damage actions. Ray v. United Family Life Ins. 
Coe 430 Supp. 1353 (W. DNC} 1977): 

Debt collection activities were not within 
the purview of this section. American Craft 
Hosiery Corp. v. Damascus Hosiery Mills, Inc., 
575 F. Supp. 816 (W.D.N.C. 1983). 

Evidence of negligence, good faith, or 
lack of intent are not defenses to an action 
under this section. Murray v. Nationwide 
Mut. Ins. Co., 123 N.C. App. 1, 472 S.E.2d 358 
(1996). 

Who Are Protected. — This section does 
not protect only individual consumers, but 
serves to protect business persons as well. 
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Concrete Serv. Corp. v. Investors Group, Inc., 
76 N.C. App. 678, 340 S.E.2d 755, cert. denied, 
317 N.C. 333, 346 S.E.2d 137 (1986). 

Individual consumers are not the only ones 
protected and provided a remedy under this 
section and G.S. 75-16. Olivetti Corp. v. Ames 
Bus. Sys., 81 N.C. App. 1, 344 S.E.2d 82 (1986), 
aff’d in part and rev'd in part on other grounds, 
319 N.C. 534, 356 S.H.2d 578 (1987). 

The private homeowner’s exemption contin- 
ues to exist. Davis v. Sellers, 115 N.C. App. 1, 
443 S.E.2d 879 (1994), cert. denied, 339 N.C. 
610, 454 S.E.2d 248 (1995). 

Injury Must Be Proven. — As an essential 
element of a cause of action under G.S. 75-16, 
plaintiff must prove not only that defendants 
violated this section, but also, that plaintiff has 
suffered actual injury as a proximate result of 
defendants’ misrepresentations. Bailey _ v. 
LeBeau, 79 N.C. App. 345, 339 S.E.2d 460, 
modified and aff'd, 318 N.C. 411, 348 S.E.2d 
524 (1986). 

Actual Injury. — Although plaintiffs re- 
gained the purchase price plus interest and 
closing costs in a deceptive trade practice claim, 
a jury could find that plaintiffs’ “actual injury” 
also consisted of the loss of use of the specific 
and unique property and the loss of the appre- 
ciated value of the property. Canady v. Mann, 
107. .N.C. App; 252, 419. S:H-2d, 597, cert: 
granted, 332 N.C. 664, 424 S.E.2d 905 (1992). 

Contributory Negligence. — Contributory 
negligence is not an absolute defense to an 
action under this Chapter. Actions under this 
Chapter are not based upon negligence; they 
are based upon “unfair or deceptive acts or 
practices in or affecting commerce,” which the 
General Assembly has made unlawful. Winston 
Realty Co. v..G.H.G., Inc...70.\N.C. App. 374,320 
o He2d 3286 11984) ealtd.2314 5N C490. 33l 
D-H 2d Gi tl Os5): 

The Legislature did not intend for violations 
of this Chapter to go unpublished upon a show- 
ing of contributory negligence. If unfair trade 
practitioners could escape liability upon show- 
ing that their victims were careless, gullible, or 
otherwise inattentive to their own interests, 
the act would soon be a dead letter. Winston 
Realty Co. v. G:H.G., Inc., 70 N.C. App. 374, 320 
S-Hi2d) 286.(1984) seatt diss3t4 eNeGie90.0331 
S.E.2d 677 (1985). 

Officer’s Personal Liability for His Tor- 
tious Conduct. — A corporate official may be 
held personally liable for tortious conduct com- 
mitted by him, though committed primarily for 
the benefit of the corporation. This is true in 
trademark infringement and unfair trade prac- 
tices cases. Polo Fashions, Inc. v. Craftex, Inc., 
816 F.2d 145 (4th Cir. 1987). 

Violation Shown. — Where plaintiff’s evi- 
dence showed that defendant repeatedly denied 
the sale of a bulldozer when he knew it had 
been sold and that defendant forged a bill of 
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sale in an attempt to extinguish plaintiff’s 
ownership interest in the bulldozer, through his 
conduct defendant deprived plaintiff for three 
years of money he was unquestionably entitled 
to receive. Defendant’s conduct was sufficiently 
ageravating to support the trial court’s conclu- 
sion that defendant violated this section. 
Garlock v. Henson, 112 N.C. App. 2438, 435 
S.H.2d 114 (1993). 

Violation Not Shown. — Where plaintiff 
had been informed that he won a truck and 
then was later told that he did not win, plaintiff 
was able to state a cause of action for breach of 
contract and violation of G.S. 75-32, but was 
not able to state a claim under this section. 
Jones v. Capitol Broadcasting Co., 128 N.C. 
App. 271, 495 S.E.2d 172 (1998). 

Arbitrator Had Authority to Award Tre- 
ble Damages. — Although 9 U.S.C.S. 
§ 10(a)(4) of the Federal Arbitration Act ap- 
pled, where an arbitration provision in a con- 
tract between parties was ambiguous, the trial 
court erred in modifying the arbitrators’ G.S. 
75-16 award of treble damages to plaintiffs in 
their deceptive trade practices claim under G.S. 
75-1.1; the arbitrators, not the court had the 
authority to construe that ambiguous provi- 
sion. WMS, Inc. v. Weaver, 166 N.C. App. 352, 
602 S.E.2d 706, 2004 N.C. App. LEXIS 1782 
(2004), cert. denied, 359 N.C. 197, 608 S.E.2d 
330 (2004). 

Applied in Smith v. Ford Motor Co., 26 N.C. 
App. 181, 215 $.E.2d 376 (1975); Harmngton 
Mfg. Co. v. Powell Mfg. Co., 26 N.C. App. 414, 
216 S.E.2d 379 (1975); Stone v. Paradise Park 
Homes, Inc., 37 N.C. App. 97, 245 Sk 2dssok 
(1978); Rosenthal v. Perkins, 42 N.C. App. 449, 
257 S.E.2d 63 (1979); Kleinfelter v. Northwest 
Bldrs. & Developers, Inc., 44 N.C. App. 561, 261 
S.E.2d 498 (1980); Hester v. Martindale- 
Hubbell, Inc., 493 F. Supp. 335 (E.D.N.C. 1980); 
Abernathy v. Ralph Squires Realty Co., 55 N.C. 
App. 354, 285 S.E.2d 325 (1982); Santana, Inc. 
v. Levi Strauss & Co., 674 F.2d 269 (4th Cir. 
1982); Brenner v. Little Red Sch. House, Ltd., 
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Il. TRADE OR COMMERCE. 


Applicability. — This section applies if the 
plaintiff alleges a substantial injurious effect 
on plaintiff's business operations in North 
Carolina. Broussard v. Meineke Disct. Muffler 
Shops, Inc., 945 F. Supp. 901 (W.D.N.C. 1996). 
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Trade or Commerce Context Prerequi- 
site. — Before a practice can be declared unfair 
or deceptive under this section, it must first be 
determined that the practice or conduct which 
is complained of takes place within the context 
of this section’s language pertaining to trade or 
commerce. Johnson v. Phoenix Mut. Life Ins. 
Co., 300 N.C. 247, 266 S.E.2d 610 (1980). 

On an unfair trade practices claim, the 
proper inquiry is not whether a contractual 
relationship existed between the parties, but 
rather whether defendants’ allegedly deceptive 
acts affected commerce. J.M. Westall & Co. v. 
Windswept View of Asheville, Inc., 97 N.C. App. 
71, 387 S:h-2d 67, cert. denied, 327 N-Cy 139; 
394 S.E.2d 175 (1990). 

The General Assembly amended subsec- 
tion (b) of this section to define “com- 
merce” inclusively as “business activity, how- 
ever denominated,” limited only by the express 
exemptions set forth above. The term “busi- 
ness” generally imports a broad definition. 
Bhatti v. Buckland, 328 N.C. 240, 400 S.E.2d 
440 (1991). 

“Commerce” Comprehends An _ Ex- 
change. — The use of the word “trade” inter- 
changeably with the word “commerce” indicates 
that this section contemplated a narrower def- 
inition of commerce which would comprehend 
an exchange of some type. Johnson v. Phoenix 
Mut. Life Ins. Co., 300 N.C. 247, 266 S.E.2d 610 
(1980). 

Although the statutory definition of 
commerce is expansive, it is not intended to 
apply to all wrongs in a business setting. 
HAJMM Co. v. House of Raeford Farms, Inc., 
B26 INICra (Se400tSEnzd 46301991), 

“In or Affecting Commerce”. — Where in 
his answer defendant admitted that he was 
involved in business activities relating to the 
buying and selling of residential real estate, 
there was sufficient evidence that defendant’s 
conduct was “in or affecting commerce’ so as to 
withstand a motion for a directed verdict. 
Wilder v. Squires, 68 N.C. App. 310, 315 S.E.2d 
63, cert. denied, 311 N.C. 769, 321 S.H.2d 158 
(1984). 

In an action alleging unfair trade practices, 
alleged misrepresentations of defendant devel- 
oper’s agent to plaintiff supplier relating to the 
delivery of building materials to a third party 
(the contractor) at least affected commerce and 
arguably were also “in commerce” for purposes 
of this section. J.M. Westall & Co. v. Windswept 
View of Asheville, Inc., 97 N.C. App. 71, 387 
S Bi2d’67; cert: ‘denied, 327 N.C. 139; 394 
S20 175-4990): 

Based on evidence that the defendant solic- 
ited plaintiff’s customers and obtained their 
business while on official business for the plain- 
tiff, the court held that the conduct in question 
was “in or affecting commerce” and thus fell 
within the scope of this chapter. Dalton v. 
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Camp, 138 N.C. App. 201, 531 S.E.2d 258, 2000 
N.C. App. LEXIS 613 (2000). 

Where employer tried to prevent salesper- 
sons from discovering the amount of money 
they were owed, and used his position of power 
to retain the commissions he owed them, but 
there was no showing that the employer’s con- 
duct was “in or affecting commerce,” the unfair 
or deceptive trade practices statute was not 
violated. Durling v. King, 146 N.C. App. 483, 
554 S.E.2d 1, 2001 N.C. App. LEXIS 973 (2001). 

Matters of Internal Corporate Manage- 
ment Do Not Affect Commerce. — Matters 
of internal corporate management, such as the 
manner of selection of and qualifications for 
directors, do not affect commerce in the context 
of a claim of unfair and deceptive trade prac- 
tices; therefore it was proper to dismiss a 
former employee’s action under the statute 
against a former employer where the employer 
changed its bylaws to prohibit former employ- 
ees from applying to serve on its board until six 
years had elapsed since the date of last employ- 
ment. Wilson v. Blue Ridge Elec. Mbrshp. 
Corp., 157 N.C. App. 355, 578 S:B.2d 692, 2003 
N.C. App. LEXIS 541 (2003). 

Subsection (b) of this section is not 
broad enough to encompass all forms of 
business activities, but was adopted to en- 
sure that the original intent of this section, as 
set forth in subsection (b) as originally enacted, 
was effectuated. Olivetti Corp. v. Ames Bus. 
Sys., 81 N.C. App. 1, 344 S.E.2d 82 (1986), aff’d 
in part and revd in part on other grounds, 319 
N.C. 534, 356 S.E.2d 578 (1987). 

The federal Copyright Act preempts any 
legal or equitable right under state law 
which is “equivalent” to any of the exclusive 
rights within the general scope of copyright, so 
that state law could not in fact make copyright 
infringement a violation of this act. Nintendo of 
Am., Inc. v. Aeropower Co., 34 F.3d 246 (4th Cir. 
1994). 

Claims Against Attorney Barred. — The 
plaintiff's claims of unfair and deceptive trade 
practices against her attorney could not be 
brought under this section, which expressly 
excludes the rendition of professional services 
“by a member of a learned profession” from the 
definition of “commerce.” Sharp v. Gailor, 132 
N.C. App. 213, 510 S.E.2d 702 (1999). 

Claims by Law Firm Not Barred. — While 
professional services rendered by an attorney 
were not included in the definition of “com- 
merce” in G.S. 75-1.1(b), a law firm was not 
precluded from pursuing an unfair or deceptive 
trade practices claim against a political cam- 
paign committee which published a political 
advertisement containing allegedly defamatory 
statements about the firm and one of its mem- 
bers. Boyce & Isley, PLLC v. Cooper, 153 N.C. 
App. 25, 568 S.E.2d 893, 2002 N.C. App. LEXIS 
1088 (2002), cert. denied, — U.S. —, 124 S. Ct. 
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431, 157 L. Ed. 2d 310 (2003). 

The rental of commercial property is 
trade or commerce within the meaning of this 
section. Kent v. Humphries, 50 N.C. App. 580, 
275 S.E.2d 176, aff'd and modified, 303 N.C. 
675, 2810S:H.2d 43°(1981). 

The leasing of just one commercial lot satis- 
fies the requirement of being in or affecting 
commerce. Wilder v. Hodges, 80 N.C. App. 333, 
342 S.E.2d 57 (1986). 

The leasing of a piece of real estate for use as 
a restaurant parking lot is a business activity. 
Wilder v. Hodges, 80 N.C. App. 333, 342 S.E.2d 
57 (1986). 

Sale or Lease of Houses as Business or 
Act Affecting Commerce. — While the mere 
purchase and sale of a residence is not an act in 
or affecting commerce, under this section the 
law is otherwise as to persons who buy, sell, or 
lease houses as a business. Adams v. Moore, 96 
N.C. App. 359, 385 S.E.2d 799 (1989), cert. 
denied, 326 N.C. 46, 389 S.E.2d 83 (1990). 

Where the record revealed that defendant 
was a licensed contractor and that he built the 
residence that he sold to plaintiffs, defendant’s 
conduct is within the scope of this section. 
Rucker v. Huffman, 99 N.C. App. 187, 392 
S.E.2d 419 (1990). 

The rental of residential housing is 
trade or commerce under this section. Love v. 
Pressley, 34 N.C. App. 503, 239 S.E.2d 574 
(1977), cert. denied, 299 N.C. 441, 241 S.E.2d 
843 (1978). 

G.S. ch. 75, regarding consumer protection, 
applied to residential rentals because the 
rental of residential housing was commerce 
pursuant to G.S. 75-1.1. Friday v. United Do- 
minion Realty Trust, Inc., 155 N.C’ App y67ie 
575 8:E.2d 532; 2003 N.C. App." LBxXise22 
(2003). 

Rental of spaces in a mobile home park 
is “trade and commerce” within the meaning 
of this statute. Marshall v. Miller, 47 N.C. App. 
530, 268 S.E.2d 97, modified and aff’d, 302 N.C. 
539, 276 8.E.2d 397 (1981). 

Employer-Employee Relationships. — 
Unlike buyer-seller relationships, the employ- 
er-employee relationships do not fall within the 
intended scope of this section. Buie v. Daniel 
Int'l Corp., 56 N.C. App. 445, 289 S.E.2d 118, 
cert. denied, 305 N.C. 759, 292 S.H.2d 574 
(1982); American Marble Corp. v. Crawford, 84 
N.C. App. 86, 351 S.E.2d 848, cert. denied, 319 
N.C. 464, 356 S.E.2d 1 (1987); Liggett Group, 
Inc. v. Sunas, 113 N.C. App. 19, 437 S.E.2d 674 
(1993). 

Employer-employee relationships do not fall 
within the intended scope of G.S. 75-1.1, and it 
was undisputed that the employee’s claims 
arose from his employment. Freeman v. Duke 
Power Co., — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 14432 (M.D.N.C. Aug. 15, 2003). 

Former Employee’s Claims. — The former 
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employee’s claim under this section should 
have been submitted to a jury, where the claims 
referred to activities after their separation, at 
which time they became business competitors, 
and this section declares unlawful unfair meth- 
ods of competition in or affecting commerce. 
Ausley v. Bishop, 133 N.C. App. 210, 515 8.E.2d 
72, (1999). 

The relationship of borrower and mort- 
gage broker and the activities which are ap- 
purtenant to it are components of the larger 
concept of trade or commerce and therefore 
come within the purview of this section, though 
no tangible property of any kind moves through 
commerce because of this relationship, since an 
exchange of value does occur as a result of the 
process of securing a broker as the representa- 
tive of the potential borrower. Johnson v. Phoe- 
nix Mut. Life Ins. Co., 300 N.C. 247, 266 S.E.2d 
610 (1980). 

Private parties engaged in the sale of a 
residence are not involved in trade or com- 
merce and cannot be held liable under this 
section. Robertson v. Boyd, 88 N.C. App. 437, 
363 S.E.2d 672 (1988); Johnson v. Beverly- 
Hanks & Assocs., 97 N.C. App. 335, 388 S.E.2d 
584 (1990), rev’d on other grounds, 328 N.C. 
202, 400 S.E.2d 38 (1991). 

Where the defendant was a private individ- 
ual who engaged a realtor to auction a resi- 
dence on his behalf and there was no evidence 
in the record that defendant was in the busi- 
ness of buying and selling residential real es- 
tate, his actions were not in or affecting com- 
merce. Bhatti v. Buckland, 99 N.C. App. 750, 
394 S.E.2d 192 (1990). 

Actions of father acting as a contractor 
to build a house for his daughter did not 
rise to the harm proscribed under this Chapter. 
Miller v. Ensley, 88 N.C. App. 686, 365 S.E.2d 
11 (1988). 

Referral Fee. — Although persons selling 
their own private residence are exempt from 
Chapter 75 liability, where defendant’s wife 
received a referral fee, defendants’ transaction 
was within the scope of this section. Davis v. 
Sellers, 115 N.C. App. 1, 443 S.E.2d 879 (1994), 
cert. denied, 339 N.C. 610, 454 S.E.2d 248 
(1995). 

Expressly Advertising Sale of Residence 
to Speculators and Investors Held Com- 
mercial Transaction. — Sale of residence, lot 
and outbuildings by defendant who, through 
his agent, advertised the property by expressly 
appealing to investors and speculators as well 
as to homeseekers, was a commercial land 
transaction that affected commerce in a broad 
sense and was subject to this section. Bhatti v. 
Buckland, 328 N.C. 240, 400 S.E.2d 440 (1991). 

Defendant had the burden of proving 
that the sale of a residence was not “in or 
affecting commerce” within the meaning and 
intent of this section. Bhatti v. Buckland, 328 
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N.C. 240, 400 S.E.2d 440 (1991). 

Transactions between the debtor, as bor- 
rower, and credit union, as lender, consti- 
tute acts or practices in or affecting commerce. 
Petersen v. State Employees Credit Union (In 
re Kittrell), 115 Bankr. 873 (Bankr. M.D.N.C. 
1990). 

The parties’ agreement, whereby the 
creditor loaned the debtor funds in ex- 
change for the right to purchase stock in 
the debtor in the future, was a capital- 
raising device that did not pertain to trade or 
commerce, thus disallowing a claim for unfair 
or deceptive trade practices. Oberlin Capital, 
L.P. v. Slavin, 147 N.C. App. 52, 554 S.E.2d 840, 
2001 N.C. App. LEXIS 1047 (2001). 

Sale of Van. — Defendants violated this 
section and G.S. 20-71.4 when they did not give 
plaintiffs a written damage disclosure state- 
ment that the van had been involved in a 
collision to the extent that the cost of the van’s 
repairs exceeded twenty-five percent of its fair 
market retail value. Wilson v. Sutton, 124 N.C. 
App. 170, 476 S.E.2d 467 (1996). 

Use of Hidden Cameras for Television 
Show. — Employees of broadcast television 
network who secured employment with food 
store chain in order to wear hidden cameras to 
tape store practices for “Prime Time Live” net- 
work news show were engaged in conduct that 
was “affecting commerce” and the Unfair and 
Deceptive Trade Practices Act might apply. 
Food Lion, Inc. v. Capital Cities/ABC, Inc., 951 
ESupp. 1224(M.DN.C.,1996). 

Slander Per Se. — Slander per se may 
constitute a violation of this section. Ausley v. 
Bishop, 183 N.C. App: 210, 515 S.E-2d ,72 
(1999): 

Securities Transactions. — No authority 
exists for imposing a duty upon securities bro- 
kers, to oversee the manner in which the funds 
in question were invested, and securities trans- 
actions were not subject to the UDTPA [G:S. 
75-1 et seq.], because such application would 
create overlapping supervision, enforcement, 
and liability in an area of law that was already 
pervasively regulated by state and federal stat- 
utes and agencies. Sterner v. Penn, 159 N.C. 
App. 626, 583 S.E.2d 670, 2003 N.C. App. 
LEXIS 1540 (2003). 


Ill. UNFAIR AND DECEPTIVE ACTS. 
A. In General. 


No precise definition of “unfair methods 
of competition” as used in this section is 
possible. Harrington Mfg. Co. v. Powell Mfg. 
Co., 38 N.C. App. 393, 248 S.E.2d 739 (1978), 
cert. denied, 296 N.C. 411, 251 S.E.2d 469 
(1979); Concrete Serv. Corp. v. Investors Group, 
Inc., 79 N.C. App. 678, 340 S.E.2d 755, cert. 
denied, 317 N.C. 333, 346 S.E.2d 137 (1986). 

“Unfair” and “Deceptive” Practices. — A 
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practice is unfair if it is unethical or unscrupu- 
lous, and it is deceptive if it has a tendency to 
deceive. Polo Fashions, Inc. v. Craftex, Inc., 816 
F.2d 145 (4th Cir. 1987). 

Breach of Contract. — Mere breach of 
contract did not constitute an unfair or decep- 
tive trade practice. Horack v. S. Real Estate Co. 
of Charlotte, Inc., 150 N.C. App. 305, 563 
S.E.2d 47, 2002 N.C. App. LEXIS 487 (2002). 

Determination of Unfairness of Con- 
duct. — Unfair competition has been referred 
to in terms of conduct which a court of equity 
would consider unfair. Thus viewed, the fair- 
ness or unfairness of particular conduct is not 
an abstraction to be derived by logic. Rather, 
the fair or unfair nature of particular conduct is 
to be judged by viewing it against the back- 
ground of actual human experience and by 
determining its intended and actual effects 
upon others. Harrington Mfg. Co. v. Powell Mfg. 
Co., 38 N.C. App. 393, 248 S.E.2d 739 (1978), 
cert. denied, 296 N.C. 411, 251 S.E.2d 469 
(1979); General United Co. v. American Honda 
Motor Co., 618 F. Supp. 1452 (W.D.N.C. 1985). 

The determination of whether an act or prac- 
tice is unfair or deceptive under this section is a 
question of law for the court. Gray v. North 
Carolina Ins. Underwriting Ass’n, 132 N.C. 
App. 63, 510 S.E.2d 396 (1999). 

“Unfairness” is broader than and _ in- 
cludes the concept of “deception”. 
Overstreet v. Brookland, Inc., 52 N.C. App. 444, 
279 S.E.2d 1 (1981); Jennings Glass Co. v. 
Brummer, 88 N.C. App. 44, 362 S.E.2d 578 
(1987), cert. denied, 321 N.C. 473, 364 S.E.2d 
92 1988). 

A trade practice is deceptive if it has the 
capacity or tendency to deceive. Marshall 
v. Miller, 302 N.C. 539, 276 S.E.2d 397 (1981); 
Ken-Mar Fin. v. Harvey, 90 N.C. App. 362, 368 
S.E.2d 646, cert. denied, 323 N.C. 365, 373 
S.E.2d 545 (1988); Backwell v. Dorosko, 95 N.C. 
App. 637, 383 S.E.2d 670 (1989); Spartan Leas- 
ing, Inc. v. Pollard, 101 N.C. App. 450, 400 
S.E.2d 476 (1991); Branch Banking & Trust Co. 
v. Thompson, 107 N.C. App. 53, 418 S.E.2d 694 
(1992), cert. denied, 332 N.C. 482, 421 S.E.2d 
350 (1992). 

Unfair and deceptive acts in the insur- 
ance area are not regulated exclusively by 
Article 63 of Chapter 58, but are also ac- 
tionable under G.S. 75-1.1; there is no -re- 
quirement, however, that a party bringing a 
claim for unfair or deceptive trade practices 
against an insurance company allege a viola- 
tion of G.S. 58-63-15 in order to bring a claim 
pursuant “to G.S.”° 75-1.1) Country Clubof 
Johnston County, Inc. v. U.S. Fid. & Guar. Co., 
150 N.C. App. 231, 563 S.E.2d 269, 2002 N.C. 
App. LEXIS 499 (2002). 

A violation of former G.S. 58-54.4 (see 
now G.S. 58-63-15) as a matter of law consti- 
tutes an unfair or deceptive trade practice in 
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violation of this section. Pearce v. American 
Defender Life Ins. Co., 316 N.C. 461, 343 
S.E.2d 174 (1986); North Carolina Chiropractic 
Ass'n v. Aetna Cas. & Sur. Co., 89 N.C. App. 1, 
365 S.E.2d 312 (1988). 

In order to establish a violation of G.S. 75- 
1.1, a plaintiff must show: (1) an unfair or 
deceptive act or practice, (2) in or affecting 
commerce, and (3) which proximately caused 
injury to plaintiffs; a court may look to the 
types of conduct prohibited by G.S. 58-63-15(11) 
for examples of conduct which would constitute 
an unfair and deceptive act or practice. Country 
Club of Johnston County, Inc. v. U.S. Fid. & 
Guar. Co., 150 N.C. App. 231, 563 S.E.2d 269, 
2002 N.C. App. LEXIS 499 (2002). 

Acts listed in G.S. 58-63-15(11) constitute a 
violation of G.S. 75-1.1 without the necessity of 
an additional showing of frequency indicating a 
“general business practice,” as is required un- 
der G.S. 58-63-15(11)(f). Country Club of 
Johnston County, Inc. v. U.S. Fid. & Guar. Co., 
150 N.C. App. 231, 563 S.E.2d 269, 2002 N.C. 
App. LEXIS 499 (2002). 

Acts directly prohibited by G.S. 75-51 
through G.S. 75-54 in the specific context 
of debt collection may also be prohibited as 
general business practices under the North 
Carolina Unfair and Deceptive Trade Practices 
Act, G.S. 75-1 et seq. DIRECTV, Inc. v. Cephas, 
294 F. Supp. 2d 760, 2003 U.S. Dist. LEXIS 
22297 (M.D.N.C. 2003). 

North Carolina Debt Collection Act 
(NCDCA), G.S. 75-50 et seq., applies only when 
unfair and deceptive conduct occurs in the 
specific context of debt collection and, if the 
abusive conduct alleged pertains only to debt 
collection, the NCDCA provides a claimant’s 
exclusive remedy; claims can only be asserted 
under the North Carolina Unfair and Deceptive 
Trade Practices Act, G.S. 75-1 et seq., if there is 
some abusive conduct alleged to have occurred 
outside the realm of debt collection. DIRECTV, 
Inc. v. Cephas, 294 F. Supp. 2d 760, 2003 U.S. 
Dist. LEXIS 22297 (M.D.N.C. 2008). 

Claims for unfair and deceptive trade 
practices are not assignable. Horton v. New 
South Ins. Co., 122 N.C. App. 265, 468 S.E.2d 
856, 1996 N.C. App. LEXIS 240 (1996), cert. 
denied, 472 S.E.2d 8 (1996). 

Failure to Disclose Unenforceable Lien. 
— The failure of the seller of a boat to disclose 
the existence of a lien on the boat of which the 
seller had knowledge at the time but correctly 
believed to be invalid and unenforceable, con- 
stituted a violation of the act. Standing v. 
Midgett, 850 F. Supp. 396 (E.D.N.C. 1993). 

Unfair competition is that which a court 
of equity would consider unfair. Pinehurst, 
Inc. v. O’Leary Bros. Realty, 79 N.C. App. 51, 
338 S.E.2d 918, cert. denied, 316 N.C. 378, 342 
S.E.2d 896 (1986). 

Practice generally unfair when it of- 
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fends established public policy as well as 
when the practice is immoral, unethical, op- 
pressive, unscrupulous, or substantially injuri- 
ous. Process Components, Inc. v. Baltimore 
Aircoil Co., 89 N.C. App. 649, 366 S.E.2d 907, 
aff'd, 323 N.C. 620, 374 S.E.2d 116 (1988). 

One need not show that he was actually 
deceived to prevail under the Act, as long as 
the actions complained of possessed the ten- 
dency or capacity to mislead, or created the 
likelihood of deception. Bartolomeo v. S.B. Th- 
omas, Inc., 889 F.2d 530 (4th Cir. 1989). 

Proof of actual deception is not neces- 
sary; it is enough that the statements had the 
capacity to deceive. Pinehurst, Inc. v. O’Leary 
Bros. Realty, 79 N.C. App. 51, 338 S.E.2d 918, 
cert. denied, 316 N.C. 378, 342 S.E.2d 896 
(1986); Ken-Mar Fin. v. Harvey, 90 N.C. App. 
362, 368 S.E.2d 646, cert. denied, 323 N.C. 365, 
3/3) 9.m.2d 545 (1988). 

An act is deceptive if it has the capacity or 
tendency to deceive, but proof of actual decep- 
tion is not required. Bailey v. LeBeau, 79 N.C. 
App. 345, 339 S.E.2d 460, modified and aff’d, 
318 N.C. 411, 348 S.E.2d 524 (1986). 

But proof of fraud would necessarily 
constitute a violation of the prohibition 
against unfair and deceptive acts; however, the 
converse is not always true. Hardy v. Toler, 288 
N.C. 303, 218 S.E.2d 342 (1975); La Notte, Inc. 
v. New Way Gourmet, Inc., 83 N.C. App. 480, 
350 S.E.2d 889 (1986); Webb v. Triad Appraisal 
& Adjustment Serv., Inc., 84 N.C. App. 446, 352 
S.E.2d 859 (1987); Bhatti v. Buckland, 328 N.C. 
240, 400 S.E.2d 440 (1991). 

Proof of fraud necessarily constitutes a viola- 
tion of the prohibition against unfair and de- 
ceptive acts. Olivetti Corp. v. Ames Bus. Sys., 
81 N.C. App. 1, 344 S.E.2d 82 (1986), aff’d in 
part and rev'd in part on other grounds, 319 
NMC mood. 000 ©,10.2d.578 (1987): 

The statement of an intention to per- 
form an act, when no such intention ex- 
ists, constitutes misrepresentation of the 
promisor’s state of mind, an existing fact, and 
as such may furnish the basis for an action for 
fraud if the other elements of fraud are present, 
and that proof of fraud necessarily constitutes a 
violation of the statutory prohibition against 
unfair and deceptive acts. Mapp v. Toyota 
World, Inc:, 81 N.C. App. 421, 344 S.E.2d 297, 
cert. denied, 318 N.C. 283, 347 S.E.2d 464 
(1986). 

Factors Determining Unfairness or De- 
ception. — Whether a trade practice is unfair 
or deceptive usually depends upon the facts of 
each case and the impact the practice has in the 
marketplace. Marshall v. Miller, 302 N.C. 539, 
276 S.E.2d 397 (1981); Bernard v. Central Caro- 
lina Truck Sales, Inc., 68 N.C. App. 228, 314 
S.E.2d 582, cert. denied, 311 N.C. 751, 321 
S.E.2d 126 (1984); Concrete Serv. Corp. v. In- 
vestors Group, Inc., 79 N.C. App. 678, 340 
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S.E.2d 755, cert. denied, 317 N.C. 333, 346 
S.E.2d 137 (1986); Budd Tire Corp. v. Pierce 
Tire Co.,°90 N.C. App. 684, 370 S.H.2d 267 
(1988); Ramsey v. Keever’s Used Cars, 92 N.C. 
App. 187, 374 S.E.2d 135 (1988); Spartan Leas- 
ing, Inc. v. Pollard, 101 N.C. App. 450, 400 
S.E.2d 476 (1991). 

In determining whether a violation of this 
section has occurred, the question of whether 
the defendant acted in bad faith is not perti- 
nent, and the character of the plaintiff, whether 
public or private, should not alter the scope of 
the remedy. Marshall v. Miller, 302 N.C. 539, 
276 S.E.2d 397 (1981). 

In order to succeed under this section, it is 
not necessary for the plaintiff to show fraud, 
bad faith, deliberate or knowing acts of decep- 
tion, or actual deception; plaintiff must, never- 
theless, show that the acts complained of pos- 
sessed the tendency or capacity to mislead, or 
created the likelihood of deception. Chastain v. 
Wall, 78 N.C. App. 350, 337 S.H.2d 150 (1985), 
cert. denied, 316 N.C. 375, 342 S.E.2d 891 
(1986). 

In determining whether a particular act or 
practice is deceptive, its effect on the average 
consumer is considered. Petersen v. State Km- 
ployees Credit Union (In re Kittrell), 115 
Bankr. 873 (Bankr. M.D.N.C. 1990). 

A party is guilty of an unfair act or practice 
when it engages in conduct which amounts to 
an inequitable assertion of its power or posi- 
tion. Petersen v. State Employees Credit Union 
(mre Kittrell), "lls, Bankr 4873) (Bankr 
NMEDIN.C. 1990). 

A practice is unfair when it offends public 
policy, as well as when the practice is immoral, 
unethical, oppressive, unscrupulous, or sub- 
stantially injurious to consumers and if it has 
the capacity or tendency to deceive; words or 
phrases, though literally true, may still be 
deceptive. Petersen v. State Employees Credit 
Union (In re Kittrell), 115 Bankr. 873 (Bankr. 
M.D.N.C. 1990). 

A practice is “unfair” under the Unfair and 
Deceptive Trade Practices Act when it offends 
established public policy as well as when the 
practice is immoral, unethical, oppressive, un- 
scrupulous, or substantially injurious to con- 
sumers. Alternatively, a party is guilty of an 
unfair act or practice when it engages in con- 
duct which amounts to an inequitable assertion 
of its power or position. McInerney v. Pinehurst 
Area Realty, Inc., 162 N.C. App. 285, 590 S.E.2d 
313, 2004 N.C. App. LEXIS 123 (2004). 

A practice is unfair when it offends es- 
tablished public policy as well as when the 
practice is immoral, unethical, oppressive, un- 
scrupulous, or substantially injurious to con- 
sumers. Marshall v. Miller, 302 N.C. 539, 276 
S.E.2d 397 (1981); Overstreet v. Brookland, 
Ine,, 52. N.C. App. 444, :279/8:6.2d) 1 (1981); 
General United Co. v. American Honda Motor 
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Co., 618 F. Supp. 1452 (W.D.N.C. 1985); Bailey 
v. LeBeau, 79 N.C. App. 345, 339 S.E.2d 460, 
modified and aff’d, 318 N.C. 411, 348 S.E.2d 
524 (1986); Jennings Glass Co. v. Brummer, 88 
N.C. App. 44, 362 S.E.2d 578 (1987); Ken-Mar 
Fin. v. Harvey, 90 N.C. App. 362, 368 S.E.2d 
646, cert. denied, 323 N.C. 365, 373 S.E.2d 545 
(1988). 

Failure to disclose information may be 
tantamount to misrepresentation and thus 
an unfair or deceptive practice. Kron Medical 
Corp. v. Collier Cobb & Assocs., 107 N.C. App. 
331, 420 S.E.2d 192, cert. denied, 333 N.C. 168, 
424 S.E.2d 910 (1992), appeal dismissed, 333 
N.C. 345, 426 S.E.2d 706 (1993). 

The existence of unfair acts and prac- 
tices must be determined from the circum- 
stances of each case. Goodrich v. Rice, 75 N.C. 
App. 530, 331 S.E.2d 195 (1985). 

Coercive tactics are within the defini- 
tion of unfair practices as used in this sec- 
tion. Wilder v. Squires, 68 N.C. App. 310, 315 
S.H.2d 68, cert. denied, 311 N.C. 769, 321 
S.E.2d 158 (1984). 

Duress or coercion may take the form of 
unlawfully inducing one to make a contract or 
to perform some other act against his own free 
will and it may be manifested by threats. 
Wilder v. Squires, 68 N.C. App. 310, 315 S.E.2d 
63, cert. denied, 311 N.C. 769, 321 S.E.2d 158 
(1984). 

An inequitable assertion of power or 
position may be an unfair act or practice. 
Libby Hill Seafood Restaurants, Inc. v. Owens, 
62 N.C. App. 695, 303 S.E.2d 565, cert. denied, 
309 N.C. 321, 307 S.E.2d 164 (1983). 

Intent and Good Faith Irrelevant. — If 
unfairness and deception are gauged by consid- 
eration of the effect of the practice on the 
marketplace, it follows that the intent of the 
actor is irrelevant; good faith is equally irrele- 
vant. What is relevant is the effect of the actor’s 
conduct on the consuming public. Wilder v. 
Squires, 68 N.C. App. 310, 315 S.E.2d 63, cert. 
denied, 311 N.C. 769, 321 S.E.2d 158 (1984). 

The question of whether the defendant acted 
in bad faith is not pertinent. Bernard v. Central 
Carolina Truck Sales, Inc., 68 N.C. App. 228, 
314 8.E.2d 582, cert. denied, 311 N.C. 751, 321 
S.E.2d 126 (1984). 

It is not necessary to prove bad faith to show 
an unfair or deceptive trade practice. F. Ray 
Moore Oil Co. v. State, 80 N.C. App. 139, 341 
S.Ee2d'371, cert. denied, 317 (N’'C333; 346 
S.E.2d 139 (1986). 

Plaintiffs need not allege intent in their 
Chapter 75 claim based on defendants’ repre- 
sentations that they would build certain recre- 
ational facilities since intent is irrelevant in a 
Chapter 75 claim and plaintiffs need only show 
that defendants’ actions were “unfair or decep- 
tive acts or practices in or affecting commerce.” 
Leake v. Sunbelt Ltd., 93 N.C. App. 199, 377 
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S.H.2d. 285, cert. denied, 324°N.C. 5789888 
S.E.2d 774 (1989). 

The fact that infringing actions were not 
taken with the intent to deceive the public as to 
the true origin of the purple dinosaur costumes, 
that finding alone could not immunize the de- 
fendants, costume rental store owners, from a 
North Carolina Unfair and Deceptive Trade 
Practices Act claim. Lyons Partnership, L.P. v. 
Morris Costumes, Inc., 243 F.3d 789, 2001 U.S. 
App. LEXIS 3985 (4th Cir. 2001). 

Good faith is not a defense to an alleged 
violation of this section. La Notte, Inc. v. New 
Way Gourmet, Inc., 83 N.C. App. 480, 350 
S.E.2d 889 (1986), cert. denied and appeal 
dismissed, 319 N.C. 459, 354 S.E.2d 888 (1987). 

Good faith is not a defense to allegations 
under this section. The effect of the actor’s 
conduct on the marketplace is the relevant 
gauge as to whether unfairness or deception 
has occurred in a transaction. Ken-Mar Fin. v. 
Harvey, 90 N.C. App. 362, 368 S.E.2d 646, cert. 
denied, 323 N.C. 365, 373 S.E.2d 545 (1988). 

Negligence, good faith, lack of intent, 
and ignorance are not defenses. That defen- 
dants may have made these misrepresenta- 
tions negligently and in good faith, in ignorance 
of their falsity, and without intent to mislead, 
affords no defense to an action under this 
section. Forbes v. Par Ten Group, Inc., 99 N.C. 
App. 587, 394 S.E.2d 643 (1990), cert. denied, 
99 N.C. 587, 402 S.E.2d 824 (1991). 

Fraud, Bad Faith and Intentional Mis- 
representations Not Required. — Whether 
an act or practice is unfair or deceptive is to be 
determined by all the facts and circumstances 
surrounding the transaction; a plaintiff under 
this section is not required to show fraud, bad 
faith or intentional misrepresentation. Peter- 
son v. Bozzano, 183 Bankr. 735 (Bankr. 
M.D.N.C. 1995). 

Insurance. — Although it is true that juris- 
diction under the Insurance Unfair Trade Prac- 
tices Act hes in the Commissioner’s office, un- 
fair and deceptive acts in the insurance area 
are not regulated exclusively by G.S. 58-63 
(1991), but are also actionable under this sec- 
tion. Golden Rule Ins. Co. v. Long, 113 N.C. 
App. 187, 489 S.E.2d 599 (1993). 

Trial court erred in granting summary judg- 
ment to defendant insurer on a plaintiff’s cause 
of action under G.S. 75-1.1 with regard to the 
insurer’s employee misappropriating the plain- 
tiff’s annuity funds because the insurer failed 
to present any evidence that a life insurance 
policy and annuity constituted securities or 
other capital-raising instruments that did not 
fall within the scope of G.S. 75-1.1. White v. 
Consol. Planning, Inc., 166 N.C. App. 283, 603 
S.E.2d 147, 2004 N.C. App. LEXIS 1780 (2004), 
cert. denied, — N.C. —, 610 S.E.2d 717 (2005). 

Violation of Chapter 58 Article 3A Was 
Not Required to Prove Chapter Viola- 
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tion. — Excess and umbrella insurers were not 
required to prove a violation of Chapter 58, 
Article 3A, The Unfair Trade Practices Article 
of the Insurance Statutes, in order to show a 
violation of Chapter 75. United States Fire Ins. 
Co. v. Nationwide Mut. Ins. Co., 735 F. Supp. 
1320 (E.D.N.C. 1990). 

As a general rule, a practice is unfair 
when it offends established public policy as 
well as when the practice is immoral, unethical, 
oppressive, unscrupulous, or substantially inju- 
rious to consumers. Johnson v. Beverly-Hanks 
& Assocs., 328 N.C. 202, 400 S.E.2d 38 (1991); 
Branch Banking & Trust Co. v. Thompson, 107 
WiC App- 53; 418° 8.B:2d 694 (1992), cert. 
denied, 332 N.C. 482, 421 S.E.2d 350 (1992). 

Tendency or Capacity to Mislead or 
Likelihood of Deception Required. — To 
prevail on an unfair and deceptive trade prac- 
tices claim plaintiffs must demonstrate the act 
possessed the tendency or capacity to mislead 
or created the likelihood of deception. Edwards 
v. West, 128 N.C. App. 570, 495 S.E.2d 920 
(1998), cert. denied, 348 N.C. 282, 501 S.E.2d 
Sues rey 

The plaintiff need not show fraud, bad 
faith, deliberate acts of deception or actual 
deception, but must show that the acts had a 
tendency or capacity to mislead or created the 
likelihood of deception. Spartan Leasing, Inc. v. 
Pollard, 101 N.C. App. 450, 400 S.E.2d 476 
IGE ILa 

Breach of Contract. — Actions for unfair or 
deceptive trade practices are distinct from ac- 
tions for breach of contract; a mere breach of 
contract, even if intentional, is not sufficiently 
unfair or deceptive to sustain an action under 
this section. Branch Banking & Trust Co. v. 
Thompson, 107 N.C. App. 53, 418 S.E.2d 694 
(1992), cert. denied, 332 N.C. 482, 421 S.E.2d 
350 (1992). 

A plaintiff must show substantial aggravat- 
ing circumstances attending the breach to re- 
cover under the act, which allows for treble 
damages. Branch Banking & Trust Co. v. Th- 
ompson, 107 N.C. App. 53, 418 S.E.2d 694 
(1992), cert. denied, 332 N.C. 482, 421 S.E.2d 
350 (1992). 

Amere breach of contract, even if intentional, 
is not sufficiently unfair or deceptive to sustain 
an action under this section; rather, substantial 
aggravating circumstances attendant to the 
breach must be shown. Computer Decisions, 
Inc. v. Rouse Office Met. of N.C., Inc., 124 N.C. 
Meco 411-5. 20 262 (1996). 

“Substantial Aggravating Circum- 
stances” Required. — A mere breach of con- 
tract, even if intentional, is not sufficiently 
unfair or deceptive to sustain an action under 
this section, and even though unfairness in- 
heres in every breach of contract when one of 
the contracting parties is denied the advantage 
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for which he contracted, North Carolina law 
requires a showing of “substantial aggravating 
circumstances” to support a claim under the 
Unfair Trade Practices Act. Westchester Fire 
Ins. Co. v. Johnson, — F. Supp. 2d —, 2000 U.S. 
Dist. LEXIS 5001 (M.D.N.C. Jan. 6, 2000). 

If a party engages in conduct that re- 
sults in an inequitable assertion of his 
power or position, he has committed an un- 
fair act or practice. Johnson v. Beverly-Hanks 
& Assocs., 328 N.C. 202, 400 S.E.2d 38 (1991). 

Exclusive dealing arrangements and 
territorial restrictions may constitute unfair 
trade practices. L.C. Williams Oil Co. v. Exxon 
Corp., 625 F. Supp. 477 (M.D.N.C. 1985). 

Price discrimination among those simi- 
larly situated constitutes a clear violation of 
North Carolina’s unfair trade practice laws. 
E.C. Wilhams Oil Co. v. Exxon Corp., 625 FE. 
Supp. 477 (M.D.N.C. 1985), finding no price 
discrimination to be shown in the case at issue. 

Limiting the growth of supply sold to 
distributors, while not illegal per se, may be 
illegal if it is used in a discriminatory manner 
as a means to an improper end. L.C. Wiliams 
Ou Cowy. Mxxon, Corp., 625 i, Supp: 477 
CVEDIN-C. 1985), 

While a “no growth” designation, used puni- 
tively by supplier against distributor to freeze 
his allocation, could have some effect on a 
distributor’s inclinations toward expanding ei- 
ther its territory or its suppliers, plaintiff dis- 
tributor had the burden of showing an ability to 
prove at trial the “substantial” effect on the 
market necessary for a violation of the anti- 
trust laws incorporated into North Carolina’s 
Unfair Trade Practices Act. L.C. Williams Oil 
Co. v. Exxon Corp., 625 F. Supp. 477 (M.D.N.C. 
1985). 

Vertical Restraints. — Normally when a 
supplier establishes territorial lines, it consti- 
tutes a vertical restraint of trade. Because 
there are legitimate and even beneficial policy 
reasons for vertical territorial restraints, they 
are not per se illegal, but instead are examined 
under a rule of reason analysis. L.C. Williams 
OilNCo. ve Exxon, Corp:, 625° EY Supp. 9477, 
(M.D.N.C. 1985). 

Horizontal Restraints. — Situation in 
which competitors at the same market level 
decide to divide up various territories in order 
to minimize competition constitutes a “horizon- 
tal” restraint, which is per se illegal, even if the 
supplier actually is the one to implement the 
territorial plan, if done at the horizontal com- 
petitors’ insistence. L.C. Williams Oil Co. v. 
Exxon Corp., 625 F. Supp. 477 (M.D.N.C. 1985). 

Unfair and deceptive acts and practices 
in the insurance industry are not regu- 
lated exclusively by the insurance stat- 
utes, former G.S. 58-54.1 et seq., (see now G.S. 
58-63-1 et seq.) and may constitute the basis of 
recovery under this section. Ellis v. Smith- 
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Broadhurst, Inc., 48 N.C. App. 180, 268 S.E.2d 
2TENASSO): 

This Chapter is applicable to the sale of 
insurance. Chapter 58 does not provide the 
exclusive remedy for those damaged by unfair 
trade practices in the insurance industry. Phil- 
lips v. Integon Corp., 70 N.C. App. 440, 319 
S.E.2d 673 (1984). 

Fixing of Insurance Rates. — This section 
has recently been interpreted to provide a rem- 
edy for unfair trade practices in the insurance 
industry. Allegations of unfair fixing of insur- 
ance rates should also be permitted to be raised 
under former G.S. 75-5. Although this section 
contains a general prohibition of unfair meth- 
ods of competition and unfair or deceptive prac- 
tices affecting commerce, former G.S. 75-5 lists 
particular acts that constitute unfair or decep- 
tive acts. Phillips v. Integon Corp., 70 N.C. App. 
440, 319 S.E.2d 673 (1984). 

Failure to Settle Insurance Claim. — 
Defendant/insurer violated this section by “not 
attempting in good faith to effectuate prompt, 
fair and equitable settlements of claims in 
which liability has become reasonably clear,” as 
well as the provisions of G.S. 58-63-15(11). 
Gray v. North Carolina Ins. Underwriting 
Ass'n, 352 N.C. 61, 529 S.E.2d 676, 2000 N.C. 
LEXIS 487 (2000). 

Commercial Bribery. — Commercial brib- 
ery harms an employer as a matter of law, and 
the proper measure of damages suffered must 
include at a minimum the amount of the com- 
mercial bribes the third party paid, with the 
damages trebled based on the unfair and decep- 
tive commercial conduct. Kewaunee Scientific 
Corp. v. Pegram, 130 N.C. App. 576, 503 S.E.2d 
417 (1998). 

North Carolina does not recognize a 
cause of action against the insurance com- 
pany of an adverse party based on unfair 
and deceptive trade practices under this sec- 
tion. Wilson v. Wilson, 121 N.C. App. 662, 468 
S.E.2d 495 (1996). 

A private right of action under this section 
and G.S. 58-63.15 may not be asserted by a 
third-party claimant against the insurer of an 
adverse party. Wilson v. Wilson, 121 N.C. App. 
662, 468 S.E.2d 495 (1996). 

Because the claim under the North 
Carolina Debt Collection Act failed as a 
matter of law, the unfair and deceptive 
trade practices claim necessarily also 
failed, because the only unfair and deceptive 
trade practices recognized in the area of debt 
collection were those practices described in the 
Debt Collection Act. DIRECTV, Ince. v. 
Breedlove, — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 24694 (E.D.N.C. Mar. 16, 2003). 


B. Illustrative Cases. 


Fraud on Part of Realtors. — Proof of 
fraud necessarily constitutes a violation of the 
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prohibition against unfair and deceptive trade 
practices. Thus, if the plaintiffs could prove 
fraud on the part of realtors, which they prop- 
erly alleged, then in such commercial setting 
they would have proved unfair and deceptive 
trade practices. Powell v. Wold, 88 N.C. App. 61, 
362 S.E.2d 796 (1987). 

Business of buying, developing and selling 
real estate was an activity “in or affecting 
commerce” for the purposes of unfair or decep- 
tive trade practices claim. Governor’s Club, Inc. 
v. Governors Club Ltd. P’ship., 152 N.C. App. 
240, 567 S.E.2d 781, 2002 N.C. App. LEXIS 926 
(2002), aff'd sub nom., 357 N.C. 46;,577 5. bed 
620 (2003). 

Amendment of Restrictive Covenants by 
a Developer. — Developer could not be guilty 
of an unfair act to support a claim of a violation 
of the Unfair and Deceptive Trade Practices Act 
[G.S. 75-1 et seq.] where it amended restrictive 
covenants regarding homes under terms that 
the homeowners and the developer had agreed 
upon. Since the homeowners, when purchasing 
their property, agreed to the developer’s right to 
amend the restrictive covenants, there was 
nothing “unfair” in the developer’s subsequent 
exercise of that right. McInerney v. Pinehurst 
Area Realty, Inc., 162 N.C. App. 285, 590 S.E.2d 
313, 2004 N.C. App. LEXIS 1238 (2004). 

Homeowners’ misrepresentation, fraud, 
and unfair business practices claims 
against a siding manufacturer did not sur- 
vive summary judgment because there was no 
evidence that the siding manufacturer said or 
did anything, or failed to say or to do some- 
thing, that influenced the homeowner’s deci- 
sion to clad their home with the company’s 
siding in any relevant way. Wilson v. Dryvit 
Sys., 206 F. Supp: 2d 749, 2002 U.S2 Dist: 
LEXIS 24129 (E.D.N.C. 2002). 

Publishing Employee’s Pursuit of Con- 
tract During Negotiations. — Employee, 
who worked for a publisher that under a con- 
tract printed a newsletter for a client, did not 
commit an unfair and deceptive act when he 
formed a rival publishing company, entered 
into contract talks with the client after the 
contract had expired and the publisher was still 
printing the newsletter on a month-to-month 
basis while it conducted contract renewal nego- 
tiations with the client, entered into a contract 
with the client for the rival publishing company 
to publish the client’s newsletter, and then 
terminated his employment with the publisher. 
Dalton v. Camp, 353 N.C. 647, 548 S.E.2d 704, 
2001 N.C. LEXIS 676 (2001). 

Defendants engaged in deceptive trade prac- 
tices where plaintiffs signed an offer of pur- 
chase on subdivision lot based on representa- 
tion of plat that the lot was 1.88 acres and 
defendants then changed the plat to show the 
acreage as 1.41 acres and recorded it without 
plaintiff's knowledge. Edwards v. West, 128 
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N.C. App. 570, 495 S.E.2d 920 (1998), cert. 
denied, 348 N.C. 282, 501 S.E.2d 918 (1998). 

Plaintiff could not have recovery on 
both fraud claim and claim under this 
section since they would arise from the same 
course of conduct. Process Components, Inc. v. 
Baltimore Aircoil Co., 89 N.C. App. 649, 366 
S.E.2d 907 (1988). 

Allegation of Constructive Fraud Suffi- 
cient to Maintain Claim. — Where plaintiff 
alleged defendants owed him a fiduciary duty 
and breached that duty when they refused to 
redeem a revolving fund certificate issued to 
him in exchange for stock, and the refusal was 
unreasonable and defendants manipulated the 
corporation’s income to their benefit, plaintiff 
had alleged a constructive fraud sufficient to 
maintain a claim of unfair or deceptive trade 
practice. Wilson v. Wilson-Cook Medical, Inc., 
720 F. Supp. 533 (M.D.N.C. 1989). 

Allegation of Misrepresentation Suffi- 
cient to Maintain Claim. — Claim in com- 
plaint that defendant continuously misrepre- 
sented its position, by leading the plaintiff to 
believe the defendant was guarantor on note, 
and held all the rights and obligations associ- 
ated with being a guarantor, was sufficiently 
stated to survive a motion to dismiss. A.C. 
Monk & Co. v. UBAF Arab American Bank, 875 
F, Supp. 311 (E.D.N.C. 1995). 

Fraudulent Scheme. — Where plaintiff’s 
evidence showed not just a breach of promise, 
but a fraudulent scheme, i1.e., a contract in- 
duced by defendant dealer’s promise to allow 
rescission of the contract by plaintiff, which 
promise defendant never intended to keep, 
dealer’s conduct clearly supported an award of 
punitive damages. Mapp v. Toyota World, Inc., 
81 N.C. App. 421, 344 S.E.2d 297, cert. denied, 
318 N.C. 283, 347 S.E.2d 464 (1986). 

Distributor-Dealer Relationship. — This 
section was applicable to distributor-dealer re- 
lationship between defendant and plaintiff, and 
plaintiff dealer had standing to sue distributor 
under G.S. 75-16. Olivetti Corp. v. Ames Bus. 
Sys., 81 N.C. App. 1, 344 S.E.2d 82 (1986), aff’d 
in part and rev'd in part on other grounds, 319 
N.C: 534, 356 S.E:2d 578 (1987). 

Allegation that defendant realtor and 
company preparing termite report knew 
about termite damage and actively engaged 
in efforts to prevent plaintiff buyers from learn- 
ing of the damage, on its face, alleged conduct 
which, if proved, could be either unfair or 
deceptive within the purview of this section, 
and housebuyers claim against defendants was 
not barred as a matter of law by their failure to 
inspect for termite damage. Robertson v. Boyd, 
88 N.C. App. 437, 363 S.E.2d 672 (1988). 

Systematically overcharging customer 
for two years, in the amount of $2,795.30, is 
an unfair trade practice squarely within the 
purview of this section. Sampson-Bladen Oil 
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Co. v. Walters, 87 N.C. App. 173, 356 S.E.2d 
805, cert. denied, 321 N.C. 121, 361 S.E.2d 597 
(1987). 

Deception by Vacillating Seller. — The 
trial court properly concluded that aggravating 
circumstances necessary to sustain a claim 
under this chapter against the defendant were 
present, given the deceptive nature of a letter 
he wrote the plaintiffs, his imposition of an 
increased price upon the lots they had con- 
tracted on, his entry into sales contracts 
thereon with third parties, and his improper 
retention of plaintiffs’ earnest money deposits. 
Poor v. Hill, 138 N.C. App. 19, 530 S.E.2d 838, 
2000 N.C. App. LEXIS 540 (2000). 

Deception by Investigative Reporter. — 
The UTPA could not be applied to a case in 
which a reporter misrepresented her employ- 
ment experience in order to obtain a job with a 
food store so as to film and obtain undercover 
information to discredit the food store chain, 
because the deception did not harm the con- 
suming public. Food Lion, Inc. v. Capital Cities/ 
ABC, Inc., 194 F.3d 505 (4th Cir. 1999). 

Automobile Sales. — Defendant dealer- 
ship’s failure to conduct a complete title search 
of a used vehicle and to apprise plaintiff of the 
results did not constitute an unfair trade prac- 
tice. Ramsey v. Keever’s Used Cars, 92 N.C. 
App. 187, 374 S.E.2d 135 (1988). 

Where defendant, by its employee, made 
statements to the plaintiff that led the plaintiff 
to believe auto had not been wrecked, these 
statements were material to the parties’ trans- 
action and mislead the plaintiff into purchasing 
the auto, and were an unfair trade practice. 
Torrance v. AS & L Motors, Ltd., 119 N.C. App. 
552, 459 S.E.2d 67 (1995). 

False Representation as to Condition of 
Car. — Jury finding that defendant automobile 
dealer falsely represented to plaintiff that a car 
was in good mechanical and serviceable condi- 
tion was sufficient to support the court’s conclu- 
sion that defendant’s actions constituted unfair 
and deceptive trade practices. Morris v. Bailey, 
86 N.C. App. 378, 358 S.E.2d 120 (1987). 

Defendants committed unfair and deceptive 
trade practices where car sold by defendants 
was severely structurally damaged, was not 
safe to operate, and plaintiff was misled by 
defendants into believing otherwise. Huff v. 
Autos Unlimited, Inc., 124 N.C. App. 410, 477 
S.E.2d 86 (1996), cert. denied, 346 N.C. 279, 
486 S.E.2d 546 (1997). 

Sale of Vehicle with Defective Motor. — 
Evidence which showed that, in selling a motor 
vehicle with a motor that was defective and had 
to be replaced, defendants breached an implied 
warranty of fitness was not enough to establish 
an unfair and deceptive trade _ practice. 
Whitehurst v. Crisp R.V. Ctr., Inc., 86 N.C. App. 
521, 358 5.E.2d. 542 (1987): 

Dealer’s retention of customer’s down 
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payment on car for seven months without 
even attempting to get the car it had promised 
to obtain, while falsely claiming that the car 
had been obtained and would be delivered 
shortly, was some evidence of a deceptive trade 
practice. Foley v. L & L Int!, Inc., 88 N.C. App. 
710, 364 S.E.2d 733 (1988). 

Warranty Exclusions Used in Bad Faith 
to Avoid Remedy. — Where the defendant 
realized that the problem with plaintiffs’ boat 
could not be remedied, and seized upon com- 
mercial use exclusion in warranty in a bad faith 
attempt to avoid responsibility for the defective 
boat, the court properly submitted the issue of 
unfair and deceptive acts or practices to the 
jury. Barbee v. Atlantic Marine Sales & Seryv., 
Inc., 115 N.C. App. 641, 446 S.E.2d 117 (1994). 

Conduct of residential subdivision de- 
veloper vis-a-vis plaintiff-purchasers of a lot 
within the subdivision is within the scope of 
this section. Opsahl vy. Pinehurst Inc., 81 N.C. 
App. 56, 344 S.E.2d 68 (1986), cert. dismissed 
as improvidently allowed, 319 N.C. 222, 353 
S.E.2d 400 (1987). 

Projected Construction Completion 
Dates. — In light of common knowledge that 
projected completion dates in the construction 
industry are often missed for a variety of rea- 
sons and may be impossible or impractical to 
fulfill, and the capacity of consumers to con- 
tract with reference thereto, the representation 
of such dates as firm when in fact they are not, 
standing alone, does not rise to the level of 
immoral, unethical, oppressive, or unscrupu- 
lous conduct, or amount to an inequitable as- 
sertion of power or position. Opsahl v. 
Pinehurst Inc., 81 N.C. App. 56, 344 S.E.2d 68 
(1986), cert. dismissed as improvidently al- 
lowed, 319 N.C. 222, 353 S.E.2d 400 (1987). 

Purchase and Resale by Brokers. — Evi- 
dence that (1) defendant brokers were plain- 
tiffs’ agents in looking for a house to buy (2) 
plaintiffs told defendants they wanted to buy a 
certain house (3) defendants later took title to 
the house and deeded it to plaintiffs and (4) 
defendants did not obtain plaintiffs’ informed 
consent to defendants’ purchase from the own- 
ers and defendants’ sale to plaintiffs, was suf- 
ficient to support an unfair or deceptive prac- 
tices claim, since the evidence also showed that 
the practice or act affected commerce. Spence v. 
Spaulding & Perkins, Ltd., 82 N.C. App. 665, 
347 S.E.2d 864 (1986). 

Failure to Maintain Dwellings. — Where 
plaintiff failed to maintain dwellings in a safe, 
fit, and habitable condition and subsequently 
made demands for payment of rent, his actions 
constituted an unfair and deceptive trade prac- 
tice. Creekside Apts. v. Poteat, 116 N.C. App. 
26, 446 S.E.2d 826, cert. denied, 338 N.C. 308, 
451 S.E.2d 632 (1994). 

Failure to Forward Rent. — Where the 
seller of a shopping center continued to collect 
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rents from its tenants after the sale, and did 
not forward those rents to the new owner in 
order to secure the new owner’s performance of 
contractual obligations, a directed verdict 
against the seller for deceptive practices was 
appropriate. Lake Mary Ltd. Partnership v. 
Johnston, 145 N.C. App. 525, 551 $.E.2d 546, 
2001 N.C. App. LEXIS 740 (2001), cert. denied, 
354 N.C. 363) 557 S.E.2d 539 (2001): 

Sale of Restaurant. — Evidence held suffi- 
cient to support findings by the jury from which 
the trial court could conclude that plaintiff 
seldom engaged in trade practices incident to 
the sale of restaurant which were unfair or 
deceptive in violation of this section. La Notte, 
Inc. v. New Way Gourmet, Inc., 83 N.C. App. 
480, 350 S.E.2d 889 (1986), cert. denied and 
appeal dismissed, 319 N.C. 459, 354 S.E.2d 888 
(1987). 

The “passing off” of one’s goods as those 
of a competitor has long been regarded as 
unfair competition. Harrington Mfg. Co. v. 
Powell Mfg. Co., 38 N.C. App. 393, 248 S.E.2d 
739 (1978), cert. denied, 296 N.C. 411, 251 
S.E.2d 469 (1979). 

Where one company used another company’s 
actual product in demonstrations to potential 
customers, at the same time falsely represent- 
ing to the potential customers that the product 
had been manufactured by itself, although such 
conduct did not fit the mold to which the term 
“passing off” has traditionally been applied, it 
did constitute an unfair method of competition 
within the purview of this section. Harrington 
Mfg. Co. v. Powell Mfg. Co., 38 N.C. App. 398, 
248 S.E.2d 739 (1978), cert. denied, 296 N.C. 
411, 251 S.E.2d 469 (1979). 

Misbranding Constituted Deceptive 
Practice as Matter of Law. — Defendant’s 
failure properly to label drums of antifreeze 
constituted a misbranding under former G.S. 
106-571(2), and such misbranding was a decep- 
tive practice within the meaning of this section 
as a matter of law. State ex rel. Edmisten v. Zim 
Chem. Co., 45 N.C. App. 604, 263 S.E.2d 849 
(1980). 

Where it was undisputed that defendant 
distributed a counterfeit version of plain- 
tiff’s software bearing imitations of plain- 
tiff’s trademarks, where it was undisputed 
that defendant distributed a counterfeit ver- 
sion of plaintiff’s software bearing imitations of 
plaintiff’s trademarks, defendant committed an 
unfair or deceptive act that affected commerce 
and proximately injured the plaintiff. Microsoft 
Corp. v. Computer Serv. & Repair, Inc., 312 F. 
Supp. 2d 779, 2004 U.S. Dist. LEXIS 5984 
(E.D.N.C. 2004). 

Libel Per Se. — A libel per se of a type 
impeaching a party in its business activities is 
an unfair or deceptive act in or affecting com- 
merce in violation of this section, which will 
justify an award of damages under G.S. 75-16 
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for injuries proximately caused; however, to 
recover, a plaintiff must have suffered actual 
injury as a proximate result of defendant’s 
deceptive statement or misrepresentation. Ellis 
v. Northern Star Co., 326 N.C. 219, 388 S.E.2d 
12441990). 

A libel per se of a type impeaching a 
party in its business activities is an unfair 
or deceptive act; however, even if defendant’s 
statements were found to be actionable per se, 
the law would regard them as privileged. Qual- 
ified privilege will prevent liability for a defa- 
matory statement, when the statement is 
made: (1) on subject matter (a) in which the 
declarant has an interest, or (b) in reference to 
which the declarant has a right or duty, (2) toa 
person having a corresponding interest, right, 
or duty, (3) on a privileged occasion, and (4) ina 
manner and under circumstances fairly war- 
ranted by the occasion and duty, right, or inter- 
est. Market Am., Inc. v. Christman-Orth, 134 
N.C. App. 234, 520 S.E.2d 570 (1999). 

Builders’ Misrepresentation Regarding 
Homeowners Warranty Program. — Trial 
judge did not err in concluding that builder’s 
conduct was an unfair and deceptive trade 
practice where jury found defendants breached 
an implied warranty of workmanlike quality to 
plaintiffs regarding construction of house and 
determined the defendants’ misrepresentations 
to plaintiffs regarding coverage of the house 
under the Homeowners Warranty Program 
(HOW) proximately caused damages to the 
plaintiffs; defendant’s statement that he was a 
HOW builder had the capacity to deceive since 
all HOW builders are required to place their 
houses in the HOW Program; furthermore, de- 
fendant’s statement that the house was or 
would be insured had the capacity of deceiving 
the plaintiffs into believing that they would be 
covered regardless of whether or not defen- 
dants effected the required repairs. Love v. 
Keith, 95 N.C. App. 549, 383 S.E.2d 674 (1989), 
overruled on other grounds, Custom Molders v. 
American, Yard=Prods., 342 N:C. 133,463 
mli2d. 199.(1.995). 

Builders’ intentional breach of contract 
and implied warranty of habitability did 
not constitute unfair and deceptive trade prac- 
tices. Mitchell v. Linville, 148 N.C. App. 71, 557 
S.E.2d 620, 2001 N.C. App. LEXIS 1277 (2001). 

Builders’ failure to notify the buyers 
that their home would actually be built by 
another company, and the builders’ transfer 
of the home and lot to the actual builder with- 
out notice to the buyers, while potentially mis- 
leading and unfair, were not unfair and decep- 
tive trade practices because they did not cause 
the buyers’ damages, which were the result of 
structural defects in the home. Mitchell v. 
Linville, 148 N.C. App. 71, 557 S.E.2d 620, 2001 
N.C. App. LEXIS 1277 (2001). 

Exemption Denied. — Day care center was 
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denied a tax exemption because, while some of 
its activities educated the children enrolled 
there, substantial evidence supported the tax 
commission’s decision that its property was not 
wholly and exclusively used for educational 
purposes, as required by G.S. 105-278.4(a)(4). 
In re Chapel Hill Day Care Ctr., Inc., 144 N.C. 
App:,649,.-551,.9.K,.2d 172, 2001 INC. App: 
LEXIS 565 (2001), appeal dismissed, 355 N.C. 
492, 563 S.E.2d 564 (2002). 

Tortious interference with a contract 
could constitute an unfair method of competi- 
tion or unfair acts within the meaning of the 
statute. American Craft Hosiery Corp. v. Dam- 
ascus Hosiery Mills, Inc., 575 F. Supp. 816 
(WE DUN. G. 1983). 

Activities Insufficient to “Surround” or 
“Affect” Sale. — Where the actions alleged to 
be unfair under this section did not change the 
legal obligations of the parties or cause a 
change in title to the assets, the activities of 
defendant would not “surround” or “affect” a 
sale. United Roasters, Inc. v. Colgate-Palmolive 
Co., 485 F. Supp. 1049 (E.D.N.C. 1980), aff'd, 
649 F.2d 985 (4th Cir. 1981). 

An agent employed to sell his principal’s 
property may not himself become the pur- 
chaser absent both a good faith full disclosure 
to the principal of all material facts surround- 
ing the transaction and consent by the princi- 
pal after receiving full disclosure. Starling v. 
Sproles, 66 N.C. App. 653, 311 S.E.2d 688 
(1984). 

A broker can neither purchase from nor sell 
to the principal unless the latter expressly 
consents thereto or with full knowledge of all 
the facts and circumstances agrees to the trans- 
action. Starling v. Sproles, 66 N.C. App. 653, 
311 S.E.2d 688 (1984). 

Real estate broker committed an unfair or 
deceptive act in violation of this section by 
failing to disclose prior to such broker’s pur- 
chase of listed property that they had an offer 
to purchase the same property from a third 
party. Starling v. Sproles, 66 N.C. App. 653, 311 
S.E.2d 688 (1984). 

Partner’s Breach of Fiduciary Duty by 
Self-Dealing and Constructive Fraud. — 
Partner’s actions in self-dealing constituted a 
breach of the fiduciary duty the partner owed to 
the two other partners and a constructive fraud 
upon the two other partners. These actions 
were sufficient to support the partners’ claim 
for unfair and deceptive trade practices; fur- 
thermore, the partner’s actions, which revolved 
around the sale of a business, were in or affect- 
ing commerce. Compton v. Kirby, 157 N.C. App. 
1, 577 S.E.2d 905, 2003.N.C. App. LEXIS 369 
(2003). 

Padlocking Premises upon Failure to 
Pay Rent. — The practices of defendant land- 
lord in padlocking premises when tenants 
failed to pay rent did not constitute unfair trade 
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practices under this section. Spinks v. Taylor, 
303 N.C. 256, 278 S.E.2d 501 (1981). 

Agreement to Prevent Performance of 
Contract to Purchase Condominium. — 
Plaintiff's complaint stated a claim for relief 
against defendant bank and defendant mort- 
gage lender for civil conspiracy and treble dam- 
ages under the unfair trade practices statute 
where it alleged that plaintiffs contracted with 
defendant bank to purchase a condominium; 
pursuant to the terms of the contract, plaintiffs 
applied for a loan to defendant lender to finance 
the purchase of the condominium; defendant 
bank thereafter determined it did not want to 
perform the contract and made an agreement 
with defendant lender by which defendant 
lender would not make a loan to plaintiffs to 
finance the purchase and would not notify 
plaintiffs of the loan refusal until it was too late 
for plaintiffs to secure alternate financing; and 
defendant lender, in furtherance of this agree- 
ment, refused to make the loan, not because of 
a legitimate business reason, but in order to 
prevent plaintiffs from performing their part of 
the contract. Pedwell v. First Union Nat’! Bank, 
51 N.C. App. 286, 275 S.H.2d 565 (1981). 

Sale of Debtor’s Assets Deemed Fraudu- 
lent Only to Provide An Equitable Rem- 
edy. — In an action to collect a debt owed under 
a contract by setting aside the sale of debtor’s 
assets, where the evidence showed no intent to 
defraud plaintiff, and transaction was merely 
deemed fraudulent to provide plaintiff with an 
equitable remedy, the evidence did not reveal 
the kind of deceptive or oppressive conduct 
against plaintiff which would classify defen- 
dants’ actions as an unfair and deceptive trade 
practice, and the trial court did not err in 
concluding that the transaction was not an 
unfair and deceptive trade practice in violation 
of this section. Budd Tire Corp. v. Pierce Tire 
Co., 90 N.C. App. 684, 370 S.E.2d 267 (1988). 

Denial of Insurance Claim. — The record 
failed to reveal the existence of any facts which 
would create any genuine issue that the man- 
ner in which defendant insurer conducted its 
investigation, or its subsequent denial of plain- 
tiffs’ claim, was unethical, oppressive or decep- 
tive in any way. Marshburn v. Associated 
Indem. Corp., 84 N.C. App. 365, 353 S.E.2d 123, 
cert. denied, 319 N.C. 673, 356 S.E.2d 779 
(1987). 

Jury’s verdict that an insurer “improperly” 
determined that it would deny coverage, “mis- 
represented” the nature of its investigation to 
the insured, and “unfairly” and “improperly” 
cited a policy provision as its basis to send a 
reservation of rights letter supported the con- 
clusion that the insurer’s acts were unethical, 
involved an unfair assertion of its power, and 
violated G.S. 75-1.1. Country Club of Johnston 
County, Inc. v. U.S. Fid. & Guar. Co., 150 N.C. 
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App. 231, 563 S.E.2d 269, 2002 N.C. App. 
LEXIS 499 (2002). 

Student pilot’s claim under G.S. 75-1.1, based 
upon G.S. 58-63-15(11), survived an insurer’s 
motion to dismiss where the student pilot suf- 
ficiently alleged that an insurance policy cov- 
ered the aircraft in which the student pilot was 
injured, the insurer committed certain unfair 
settlement practices, the student pilot’s rights 
were activated by a forced landing, and the 
student pilot had suffered permanent and se- 
vere injuries for which an insurance policy was 
to afford protection. Anderson v. Lancaster Avi- 
ation, Inc., 220 F. Supp. 2d 524, 2002 U.S. Dist. 
LEXIS 18423 (M.D.N.C. 2002). 

When an insured sued an insurer for unfair 
and deceptive practices for negotiating his pre- 
mium payment on a life insurance policy and 
then refunding it, stating that no coverage ever 
existed, summary judgment was_ properly 
granted to the insured, under G.S. 75-1.1, be- 
cause: (1) the insured showed the insurer com- 
mitted an unfair or deceptive act as the insurer, 
despite knowing coverage existed, represented 
and tried to convince the insured that there had 
never been coverage under the policy and tried 
to induce the insured to accept the refund 
under the false impression that the insurer was 
correct in claiming that coverage never existed; 
(2) the insurer’s actions affected commerce; and 
(3) the insured was injured because the insurer 
represented that no coverage existed, and it 
was not necessary to show that the insured 
relied on the misrepresentation. Cullen v. Val- 
ley Forge Life Ins. Co., 161 N.C. App. 570, 589 
S.E.2d 423, 2003 N.C. App. LEXIS 2273 (2003), 
cert. denied sub nom. Santomassimo v. Valley 
Forge Life Ins. Co., 358 N.C. 377, 598 S.E.2d 
138 (2004). 

Intentional Breach of Contract. — In an 
action for breach of contract alleging unfair 
competition, the trial court properly denied 
treble damages where the defendant’s violation 
of its contractual obligation was an intentional 
breach, but there was neither unfairness nor 
deception in formulation of the contract; where 
the jury found no deception in the circum- 
stances of its breach; where the contract was 
carefully negotiated and drawn by sophisti- 
cated parties; and where there was no hint of 
any unfairness to either party before the defen- 
dant’s cessation of performance; thus, no un- 
fairness inhered in the circumstances of the 
breach within the meaning of this section sim- 
ply because the breach was intentional and not 
properly disclosed. United Roasters, Inc. v. 
Colgate-Palmolive Co., 649 F.2d 985 (4th Cir.), 
cert. denied, 454 U.S. 1054, 102 S. Ct. 599, 70 L. 
Ed. 2d 590 (1981). 

In a manufacturer’s unfair trade practice 
claim against a seller alleging that the execu- 
tion by the seller of an agreement with the 
manufacturer with the intention of breaching 
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it, the manufacturer provided evidence that the 
seller’s purchases that potentially breached the 
agreement occurred very soon after the agree- 
ment was executed and that an employee of the 
seller who participated in such transactions 
was told nothing of the agreement. Interstate 
Narrow Fabrics, Inc. v. Century USA, Inc., 218 
ER.D. 455,. 2003 U.S. Dist. LEXIS 18227 
(M.D.N.C. 2003). 

Exercise of a 60-Day Notice for Termina- 
tion Clause Held Not Unfair. — Where the 
plaintiff and defendant had a contract for intr- 
astate carriage of yarn and staple fiber, and the 
contract only required 60 days’ notice for either 
party to terminate the contract, the exercise of 
the termination clause did not constitute an 
unfair or deceptive trade practice, and plaintiff 
could not complain that it should have been 
informed that the defendant was looking for 
alternatives to plaintiff’s contract. Tar Heel 
Indus., Inc. v. E.I. duPont de Nemours & Co., 91 
N.C. App. 51, 370 S.E.2d 449 (1988). 

Failure to comply with a Federal Trade 
Commission regulation, 16 Gul: 
§ 429.1(e), by failing to orally explain to pur- 
chasers their rights to cancel at the time the 
agreement was signed, coupled with defective 
notice of cancellation, which was incomplete 
and unattached to the contract in violation of 
G.S. 25A-40(b) and 16 C.F.R. § 429.1(b), consti- 
tuted an unfair and deceptive act in violation of 
this section. Eastern Roofing & Aluminum Co. 
varorocky 70" N.C; App. 431, 320 S.H.2d. 22 
(1984). 

Automobile Sales. — A representation that 
a car is a demonstrator when it is, in fact, a 
used car may be inherently unfair to the aver- 
age consumer, and moreover, such a represen- 
tation may tend to deceive the consumer. Lee v. 
Payton, 67 N.C. App. 480, 313 S.E.2d 247 
(1984). 

The institution of a lawsuit may be the 
basis for an unfair trade practices claim if 
the lawsuit is a mere sham to cover what is 
actually nothing more than an attempt to in- 
terfere directly with the business relationships 
of a competitor. United States v. Ward, 618 F. 
Supp. 884 (E.D.N.C. 1985). 

Unilateral Right of Withdrawal. — A so- 
phisticated real estate developer such as plain- 
tiff could not possibly have been deceived by 
bank’s insistence upon and use of the unilateral 
right of withdrawal. United States Dev. Corp. v. 
Peoples Fed. Sav. & Loan Ass’n, 873 F.2d 731 
(4th Cir. 1989). 

The average consumer would not have 
understood the below-quoted statement, in- 
cluded in a letter written by an employee of an 
insurer in response to an inquiry by an agent of 
the insured as to the extent of the insured’s 
coverage while he was in military service, to 
mean that the remaining exception to coverage, 
including an “air craft except,” set out in the 
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“accidental death rider” would no longer be 
applied: “However, in addition to the basic 
policy, this accidental death rider would also be 
payable should his death occur while in the 
Armed Forces but not as a result of an act of 
war.” Pearce v. American Defender Life Ins. Co., 
74 N.C. App. 620, 330 S.E.2d 9 (1985), aff’d in 
part and rev'd in part, 316 N.C. 461, 343 S.E.2d 
174 (1986). 

Actions Intended to Deceive Creditors 
into Extending Credit. — Trial court’s con- 
clusion that defendant engaged in actions in- 
tended to deceive creditors into extending 
credit to an individual who was not creditwor- 
thy and that these practices were forbidden by 
this section was amply supported by the find- 
ings of fact and the evidence. Concrete Serv. 
Corp. v. Investors Group, Inc., 79 N.C. App. 678, 
340 S.E.2d 755, cert. denied, 317 N.C. 333, 346 
S.E.2d 137 (1986). 

Debt Collection. — Although in the area of 
debt collection, unfair or deceptive acts in com- 
merce are limited to those acts set out in Article 
2 of this Chapter, those specific practices delin- 
eated as prohibited are examples of unfair 
practices within the broader scope of this sec- 
tion. Talbert v. Mauney, 80 N.C. App. 477, 343 
S.E.2d 5 (1986). 

Harassing Consumer After Cancellation 
of Long-Distance Phone Contract. — Trial 
court erred by granting summary judgment toa 
telephone corporation on the basis that con- 
sumer’s claim that telephone corporation vio- 
lated G.S. 75-1.1 by its actions in harassing the 
consumer after she had cancelled the contract 
for services was preempted by federal law; the 
Federal Communications Act did not preempt 
such a state claim. Morgan v. AT&T Corp., 168 
N.C. App. 534, 608 S.E.2d 559, 2005 N.C. App. 
LEXIS 338 (2005). 

Sending notices to a tenant regarding 
past due rent was a debt collection prac- 
tice covered by G.S. ch. 75, art. 2 and that 
article exclusively constituted the unfair or 
deceptive acts or practices proscribed by G.S. 
75-1.1 in the area of commerce regulated by the 
article, under G.S. 75-56, but the notices were 
not unfair or deceptive trade practices. Friday 
v. United Dominion Realty Trust, Inc., 155 N.C. 
Appr G75 75 plii2d.-532s 2003. N{C App. 
LEXIS 22 (2003). 

Where plaintiff represented to the State 
that he had a certain supplier when in fact 
he was purchasing a large part of his fuel 
supply from other suppliers at a lower price 
than the posted price of that supplier, and the 
State relied on this representation in paying for 
fuel, there was a misrepresentation upon which 
the State relied which constituted an unfair 
and deceptive trade practice. F. Ray Moore Oil 
Co. v. State, 80 N.C. App. 139, 341 S.E.2d 371, 
certs denied, <317 .N.G213383,346 .S.Ei2d), 129 
(1986). 
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Plaintiffs’ allegations of wrongful and 
intentional harm to their credit rating and 
business prospects occurring less than four 
years before the filing date of their complaint 
were of a character clearly meant to be pro- 
scribed by the act and were therefore sufficient 
to state a claim for which relief could be 
granted under this section. Talbert v. Mauney, 
80 N.C. App. 477, 343 S.E.2d 5 (1986). 

Material Issue of Fact Existed That Un- 
derinsurance Coverage Was Worthless. — 
Where plaintiff paid additional annual premi- 
ums for underinsured motorist coverage to de- 
fendant insurance company, where plaintiff 
was involved in automobile accident which 
caused him serious injuries resulting in medi- 
cal expenses exceeding $100,000, and where 
after plaintiff settled with driver of other auto- 
mobile for $25,000, defendant denied liability 
for any additional expenses under its policy’s 
underinsurance coverage since defendants’ re- 
sponsibility under its $25,000 underinsurance 
coverage was reduced by plaintiff’s $25,000 
settlement with the other driver, renewal of 
plaintiff's minimum limits underinsurance, 
without disclosing its true value, was evidence 
of an unfair trade practice, and material issue 
of fact existed that underinsurance coverage 
was worthless. Davidson v. Knauff Ins. Agency, 
Inc, 93-N CC. App. -20)4376> 5. Be2d 7488 cert: 
denied, 324 N.C. 577, 381 S.E.2d 772 (1989). 

Whether Defendant Explained That 
Promise Had Conditions Was Question for 
Jury. — Where defendant testified that he told 
prospective clients that defendants would build 
a swimming pool, tennis court, and clubhouse 
but did not explain to every prospective buyer 
that the building of these facilities was depen- 
dent upon an affirmative vote of the 
homeowners’ association and a concomitant 
raise in homeowners’ association dues, whether 
defendant explained this to plaintiffs was a 
question of fact for the jury and that portion of 
the trial court’s order granting summary judg- 
ment for defendants on the issue of unfair and 
deceptive trade practices relating to the recre- 
ational facilities was reversed. Leake v. Sunbelt 
Ltd= 93°N Gr App. 199377 5. B2d 285, “cert: 
denied, 324 N.C. 326, 381 S.E.2d 774 (1989). 

Damages Award Justified. — Defendant’s 
contention that there was no likelihood of con- 
fusion between his and plaintiff’s shirt prod- 
ucts because of defendant’s label affixed inside 
the back of the shirt’s collar was without merit, 
where such label was not visible while the shirt 
was being worn and where the symbol used by 
defendant on the breast of the shirt was sub- 
stantially identical to the one used by plaintiff. 
Polo Fashions, Inc. v. Craftex, Inc., 816 F.2d 145 
(4th Cir. 1987). 

The court’s entry of judgments against man- 
ufacturer for treble damages on claim under 
this section and against seller for breach of 
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implied warranty combined with the order that 
manufacturer fully indemnify seller allowed 
plaintiff double recovery. Barbee v. Atlantic 
Marine Sales & Serv., Inc., 115 N.C. App. 641, 
446 S.E.2d 117 (1994). 

Cause of Action Justified. — Where al- 
leged fraudulent actions occurred after plain- 
tiffs were no longer employees, and were re- 
lated to the settlement of the claims, not the 
accidents, the conduct did not fall within the 
scope of the Workers Compensation Act and a 
cause of action existed under this section. 
Johnson v. First Union Corp., 128 N.C. App. 
450, 496 S.E.2d 1 (1998). 

Customer’s action for unfair trade prac- 
tices against a casino manager was not 
actionable under state law because the ca- 
sino was owned by a federally recognized In- 
dian tribe, the tribe had established procedures 
for addressing complaints such as the custom- 
er’s complaint, and the state had very little 
public policy interest in addressing an issue 
raised about gaming operations. Hatcher v. 
Harrah’s NC Casino Co., LLC, 169 N.C. App. 
151, 610 S.E.2d 210, 2005 N.C. App. LEXIS 512 
(2005). 

Conduct Amounting to Unfair Trade 
Practice. — Where a distributor of satellite 
television signals sought to recover from a 
defendant for alleged theft of signals using 
illegal equipment, the defendant properly al- 
leged that the distributor engaged in unfair 
practices by falsely accusing the defendant of a 
crime, representing that the distributor had 
the power of law enforcement, and threatening 
to take action not permitted by law. DIRECTV, 
Inc. v. Cephas, 294 F. Supp. 2d 760, 2003 U's: 
Dist. LEXIS 22297 (M.D.N.C. 2003). 

Conduct Not Amounting to Unfair Trade 
Practice. — In an action to recover from de- 
fendant who had been given the exclusive right 
to negotiate a permanent loan for plaintiff 
partners to construct a shopping center, defen- 
dant mortgage broker did not engage in any 
conduct which would amount to an unfair trade 
practice where defendant was at all times co- 
operative, doing what it could as an intermedi- 
ary with defendant lender so as to secure for 
plaintiff partnership the terms and modifica- 
tions it desired to have; as a result of defendant 
broker’s efforts there was no difficulty posed in 
obtaining the consent of defendant lender for 
substitution of tenants; there was no evidence 
that defendant broker exerted itself in any 
manner which would have contributed to the 
problem of securing tenants for plaintiff’s shop- 
ping center; and there was no evidence that 
defendant broker had anything to do with the 
construction lender’s withdrawal from the 
shopping center project. Johnson v. Phoenix 
Mut. Life Ins. Co., 300 N.C. 247, 266 S.E.2d 610 
(1980). 

While a territorial restraint at least conceiv- 


878 


§75-1.1 


ably could be implied from economic factors, it 
could not be implied from market factors of 
plaintiff’s own creation. Thus, where additional 
expenses which plaintiff distributor faced were 
caused by his decision to expand into an area in 
which he would not have access to a nearby 
supply terminal, and where even if supplier 
would have preferred that distributor stayed 
within his original territorial confines there 
was no evidence that it retaliated against him 
for not doing so, summary judgment for sup- 
pler was appropriate on distributor’s Unfair 
Trade Practices claim. L.C. Williams Oil Co. v. 
Exxon Corp., 625 F. Supp. 477 (M.D.N.C. 1985). 

Defendants’ representation to owners that 
the beetle infestation of ceiling beams being 
installed in their new house would pose no 
problems other than a little sawdust did not 
amount to an unfair and deceptive act. Warfield 
v. Hicks, 91 N.C. App. 1, 370 S.E.2d 689, cert. 
denied, 323 N.C. 629, 374 S.E.2d 602 (1988). 

Defendant was not a regulated utility in 
either the market in which the parties com- 
peted or the areas of service plaintiff wished to 
provide for defendant; therefore, defendant’s 
election not to use plaintiff to perform its in- 
stallation and repair service was not an unfair 
assertion of any power or position defendant 
might enjoy as a regulated utility, and it was 
not unfair for defendant to refuse to employ its 
competitor for the purposes of this section. 
Telephone Servs., Inc. v. General Tel. Co., 92 
N.C. App. 90, 373 S.E.2d 440 (1988), cert. 
denied, 324 N.C. 251, 377 S.E.2d 763 (1989). 

Defendants’ claim that plaintiff submitted 
low bids for contracts and then later over- 
charged its customers, that plaintiff secured 
contracts that defendants also made bids on, 
and that plaintiff lured away some of defen- 
dants’ customers with its seemingly lower fees 
did not provide a cause of action to defendants 
under this section; the statute is not so inclu- 
sive as to permit one competitor to claim unfair 
or deceptive trade practices on the ground that 
another competitor successfully bid for a con- 
tract. Chesapeake Microfilm, Inc. v. Eastern 
Microfilm Sales & Serv., Inc., 91 N.C. App. 539, 
372 S.E.2d 901 (1988). 

The activity complained of in count two of 
defendants’ counterclaim did not state a cause 
of action for unfair or deceptive trade practice, 
where defendants asked that plaintiff be sub- 
ject to the risk of treble damages for continuing 
to conduct business during the negotiation pro- 
cess for the purchase of plaintiff business. 
Chesapeake Microfilm, Inc. v. Eastern Micro- 
film Sales & Serv., Inc., 91 N.C. App. 539, 372 
S.E.2d 901 (1988). 

Where the evidence presented at trial was 
insufficient to support the jury’s finding that 
defendant committed an intentional fraud by 
submitting applications for payment to plain- 
tiff, plaintiff’s claim of an unfair trade practice 
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under this section was without basis. Myers & 
Chapman, Inc. v. Thomas G. Evans, Inc., 323 
N.C. 559, 374 S.E.2d 385 (1988), petition for 
rehearing denied, 324 N.C. 117, 377 S.E.2d 235 
(1989). 

Where defendant-contractor, which had bid 
on a public project, informed Department of 
Transportation (DOT) and plaintiff that plain- 
tiff-subcontractor would be replaced, defendant 
continued to meet the required DOT goals, 
regarding the employment of disadvantaged or 
minority business enterprises and no adverse 
action was taken against defendant. These 
facts and the surrounding circumstances did 
not support a claim for unfair trade practice, 
which is a practice that is immoral, unethical, 
oppressive, unscrupulous, or substantially inju- 
rious to consumers. Clark Trucking of Hope 
Mills, Inc. v. Lee Paving Co., 109 N.C. App. 71, 
426 S.E.2d 288, cert. denied, 333 N.C. 789, 431 
S.EH.2d 21 (1993). 

In action instituted by boatyard claiming a 
maritime lien on defendant vessel, where de- 
fendants alleged as their second counterclaim 
that plaintiff engaged in a practice where it 
would “lure” boat owners into its marina and 
charge excessively for services rendered, and if 
those owners refused to pay the bill, plaintiff 
would threaten seizure and sale of the vessel, 
defendants failed to show the existence of an 
act or practice concerning plaintiff’s business 
policies that rose to the appellation “unfair” or 
“deceptive”; the “threats” of claiming a mari- 
time lien or “papering” any vessel are exercises 
of valid rights of the plaintiff to assure payment 
for any services actually performed. Marlen C. 
Robb & Son Boatyard & Marina, Inc. v. Vessel 
Bristol, 893 F. Supp. 526 (H.D.N.C. 1994). 

Where plaintiff, a graphic artist, had done 
work on an illustrated city map made by defen- 
dant, and where the relationship between the 
parties deteriorated to the point that a new 
artist was hired to complete an updated version 
of the map, as defendant had a copyright in the 
artwork, his hiring of another artist and his 
omission of plaintiff’s name from the attribu- 
tion bullet on the map did not amount to an 
unfair or deceptive trade practice. Armento v. 
Laser Image, Inc., 950 F. Supp. 719 (W.D.N.C. 
1996), aff'd, 184 F.3d 362 (4th Cir. 1998). 

Refusal to pay interest on money did not rise 
to the level of immoral, unethical, oppressive, 
unscrupulous, or injurious trade practices 
where bank inadvertently canceled deed of 
trust and offered to refund the purchase price 
without interest, as the bank’s decision to wait 
until the bankruptcy trustee decided whether 
the deed of trust was valid was reasonable. 
Canady v. Crestar Mtg. Corp., 109 F.3d 969 (4th 
Cir. 19977). 

Plaintiff's complaint lacked sufficient factual 
allegations to support a claim that defendant 
engaged in unfair and deceptive trade practices 
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as proscribed by this section. Perry v. Carolina 
Bldrs. Corp., 128 N.C. App. 1438, 493 S.E.2d 814 
(1997). 

Insured failed to allege that the commercial 
general liability insurer engaged in any prohib- 
ited practices with sufficient frequency to con- 
stitute a general business practice for purposes 
of a claim for unfair and deceptive trade prac- 
tices. Wake Stone Corp. v. Aetna Cas. & Sur. 
Co., 995 F. Supp. 612 (E.D.N.C. 1998). 

Evidence was insufficient to establish that 
conduct by the president of a corporation could 
properly be characterized as deceptive or op- 
pressive conduct in violation of the statute. 
Norman Owen Trucking, Inc. v. Morkoski, 131 
N.C. App. 168, 506 S.E.2d 267 (1998). 

Where retail store left plaintiff’s mall prior to 
the expiration of a twenty year contract which 
provided that lessee could sublet the space at 
any time, and where the lessor had notice of the 
defendant’s intent to move, the store neither 
had the tendency to deceive the plaintiff lessor, 
nor actually did so, and the defendant retail 
store was entitled to summary judgment on the 
plaintiff’s claim of unfair and deceptive trade 
practices. Forrest Drive Assocs. v. Wal-Mart 
Stores, Inc, 72 F.Supp: 2d 576 (M.D.N.C. 
1999). 

The plaintiffs’s claim of unfair and deceptive 
trade practices pursuant to this section failed 
where defendants stood to gain very little from 
misleading the plaintiffs by expanding their 
existing insurance policy to cover inventory in a 
basement that was uninsurable under the pol- 
icy; where the effect of defendants’ actions in 
the marketplace would be negligible; and 
where the flood insurance sought by plaintiffs 
was not available among competing insurers so 
that no unfair advantage was or could be 
gained from defendants’ actions. Erler v. Aon 
Risks Servs., Inc., 141 N.C. App. 312, 540 
S.E.2d 65, 2000 N.C. App. LEXIS 1400 (2000). 

When a landlord responding to an inquiry 
from another landlord about a tenant advised 
the inquiring landlord that the tenant’s account 
was delinquent, this was not an unfair or 
deceptive practice, under the Unfair and De- 
ceptive Trade Practices Act, G.S. 75-1.1, be- 
cause, even after deducting certain erroneous 
charges made by the landlord, the tenant’s 
account was delinquent. Friday v. United Do- 
minion Realty Trust, Inc., 155 N.C. App. 671, 
57569-.2404532; -2003.N.C sApp,, LEXIs..22 
(2003). 

Nothing in G.S. 1-239(c) required a judgment 
creditor to file a notice with the clerk that a 
judgment had been satisfied until a written 
demand for such a notice had been made; 
therefore, absent proof that such a demand was 
made, it was not an unfair or deceptive trade 
practice for a landlord to fail to file a notice that 
a judgment against a delinquent tenant had 
been satisfied. Friday v. United Dominion Re- 


CH. 75. MONOPOLIES, TRUSTS, ETC. 


§75-1.1 


alty Trust, Inc., 155 N.C. App. 671, 575 S.E.2d 
532, 2003 N.C. App. LEXIS 22 (2003). 

Purchasing bank was properly granted sum- 
mary judgment in a lender’s action because the 
bank, in buying a mortgage that the borrower 
alleged was improperly obtained in the borrow- 
er’s name, had no dealings with the borrower 
and had simply purchased the subject mort- 
gage soon after its execution. Melton v. Family 
First Mortg. Corp., 156 N.C. App. 129, 576 
S.E.2d 365, 2003 N.C. App. LEXIS 67 (2003). 

Lender was properly granted summary judg- 
ment in a lender’s action because the borrower 
failed to show any improper conduct on its part 
where there was no requirement for an in- 
person interview, there was no evidence of a 
forged signature, the lender disclosed all fees, 
there was no evidence of harm from allegedly 
backdated documents, there was no require- 
ment that the lender recommend a reverse 
mortgage, and there was no violation in the 
same closing attorney representing both the 
borrower and the lender. Melton v. Family First 
Mortg. Corp., 156 N.C. App. 129, 576 S8.E.2d 
365, 2003 N.C. App. LEXIS 67 (2003). 

Injured party’s unfair and deceptive trade 
practices claim against a motorcycle helmet 
manufacturer failed as a matter of law because 
the injured party’s deposition testimony dem- 
onstrated that the injured party did not, in fact, 
rely on the assumed misrepresentation in pur- 
chasing his helmet. Howerton v. Arai Helmet, 
Ltd., 158 N.C. App. 316, 581 S.E.2d 816, 20038 
N.C. App. LEXIS 1193 (2003), cert. granted, 
357 N.C. 459, 585.S.E.2d 757 (2003). 

Trial court erred in awarding a mechanic and 
lienholder, who performed a diagnostic analysis 
on an automobile, treble damages when the 
credit union that financed the purchase of the 
automobile repossessed the automobile from 
the mechanic’s premises late at night without 
the mechanic’s knowledge or consent as the 
mechanic failed to show that he suffered an 
actual injury as a proximate result of the credit 
union’s misrepresentations, instead the me- 
chanic was entitled to the possession of the 
automobile again. Old Salem Foreign Car Serv., 
Inc. v. Webb, 159 N.C. App. 93, 582 S.E.2d 673, 
2003 N.C. App. LEXIS 1426 (2003). 

Where a competitor of patentees failed to 
show that the patentees communicated to the 
competitor’s customers that the competitor in- 
fringed the patentees’ product, made false and 
disparaging comments about the competitor’s 
product, or sent infringement notices in bad 
faith, the competitor failed to show any action- 
able unfair and deceptive trade practice on the 
part of the patentees. Vesture Corp. v. Thermal 
Solutions, Inc., 284 F. Supp. 2d 290, 2003 U.S. 
Dist. LEXIS 16837 (M.D.N.C. 2003). 

Plaintiff’s claim that its former customer’s 
employee revealed to plaintiff's competitor con- 
fidential information from plaintiff’s bid that 


880 


§75-1.1 


allowed the competitor to underbid, thereby 
committing fraud and violating G.S. 66-153 and 
G.S. 75-1.1, was properly dismissed on sum- 
mary judgment; plaintiff, by submitting infor- 
mation to its customer and allowing it to use 
and disclose bid information at its sole discre- 
tion, did not act reasonably to maintain the 
secrecy of its bid information, so that it was not 
a “trade secret.” Area Landscaping, L.L.C. v. 
Glaxo-Wellcome, Inc., 160 N.C. App. 520, 586 
S.E.2d 507, 2003 N.C. App. LEXIS 1825 (2003). 

Apparel company did not engage in an unfair 
or deceptive trade practice against an apparel 
assembler where (1) the company did not 
breach the parties’ contract, (2) the company 
did not breach its duty of good faith and fair 
dealing, (3) there was no fiduciary relationship 
between the parties, (4) the company did not 
commit constructive fraud with respect to its 
relationship with the assembler, and (5) there 
was no other evidence of substantial aggravat- 
ing circumstances that would have amounted 
to a violation of the North Carolina Unfair or 
Deceptive Trade Practice Act. Sara Lee Corp. v. 
Quality Mfg., 201 F. Supp. 2d 608, 2002 U.S. 
Dist. LEXIS 27687 (M.D.N.C. 2002). 

Automobile dealership was granted sum- 
mary judgment on a truck purchaser’s claim 
under G.S. 75-1.1 related to the required state 
taxes where the purchaser failed to present any 
evidence that he was actually injured by the 
fact that he had to pay the required state taxes 
with a cash payment rather than with a fi- 
nanced payment. Comer v. Pers. Auto Sales, 
Incwo0S8 EK ssupp..2d 478, 2005 U.S. Dist. 
LEXIS 6992 (M.D.N.C. 2005). 

Conduct of Employee. — Although a gen- 
uine issue of material fact existed as to whether 
defendant breached his duty of loyalty, allega- 
tions of defendant’s unfair and deceptive trade 
practices did not come within the purview of 
this section because his conduct primarily oc- 
curred during his employment with plaintiff. 
Dalton v. Camp, 135 N.C. App. 32, 519 S.E.2d 
S2eOooMAcertiegranted,351 N.C. 353; 525 
S.E.2d 470 (1999). 

Conduct of Ex-Employee. — The conduct 
of defendant, who formed a competing busi- 
ness, obtained financing for that business, and 
began to solicit plaintiff’s clients after she left 
plaintiff's employment, did not amount to un- 
fair and deceptive trade practices under this 
section. Dalton v. Camp, 135 N.C. App. 32, 519 
§.H.2d 82 (1999), cert. granted, 351 N.C. 358, 
525 $.E.2d 470 (1999). 

Employee Held Liable. — Defendant en- 
gaged in self-dealing conduct and “business 
activities” which fell squarely within the ambit 
of the statutory prohibition of unfair and decep- 
tive acts or practices, and the Court of Appeals 
erred in holding that his employee status safe- 
guarded him from liability under this provi- 
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sion. Sara Lee Corp. v. Carter, 351 N.C. 27, 519 
S.E.2d 308 (1999). 

Plaintiffs were not entitled to a commis- 
sion on the sale of defendant’s property 
merely because their prospect ultimately 
purchased the property; defendant was un- 
der no obligation to plaintiffs arising out of the 
sale after plaintiffs failed to fulfill their obliga- 
tions under the contract and, therefore, defen- 
dant’s failure to involve plaintiffs did not create 
a cause of action under this section. Burge v. 
First S. Sav. Bank, 114 N.C. App. 648, 442 
S.E.2d 552 (1994), cert. denied, 336 N.C. 778, 
447 S.E.2d 417 (1994). 

Builder’s Misrepresentations Through 
Salesman, etc. — Where defendant builder 
represented through its salesman, sales bro- 
chures, and blueprints that it would build a 
deck for the new home it was constructing for 
plaintiffs in a certain location and to certain 
dimensions, but defendant knew that it was 
impossible to build the deck in that location, 
and relocated the site for the deck and built the 
deck smaller than represented, the trial court 
did not err in finding that defendant violated 
this section. Lapierre v. Samco Dev. Corp., 103 
N.C. App. 551, 406 S.E.2d 646 (1991). 

Structural Defects in Plaintiff’s House. 
— The defendant had engaged in unfair and 
deceptive trade practices, violating this section, 
where he concealed material facts relevant to 
plaintiffs’ house from plaintiffs which he knew 
at the time of purchase that plaintiffs could not 
discover in the exercise of due diligence, and 
falsely represented to plaintiffs that plaintiffs’ 
house had been constructed in substantial con- 
formity with plans and specifications approved 
for the house. Allen v. Roberts Constr. Co., 138 
N.C. App. 557, 5382 S.E.2d 534, 2000 N.C. App. 
LEXIS 783 (2000). 

Judgment for violation of this section was 
properly entered against defendant construc- 
tion company where the trial court based its 
conclusion of law that defendant had engaged 
in unfair and deceptive trade practices, in per- 
tinent part, on the judgment for fraud entered 
against it. Allen v. Roberts Constr. Co., 1388 N.C. 
App. 557,, 532. .S.E.2d 534, 2000 N.C: App: 
LEXIS 783 (2000). 

Professional Contractor Charged with 
Certain Knowledge. — Plaintiff, as a profes- 
sional contractor, was charged with the knowl- 
edge that projected completion dates in the 
construction industry are often missed for a 
variety of reasons and may be impossible or 
impractical to fulfill; therefore, general contrac- 
tor’s circulation of an allegedly unrealistic com- 
pletion date schedule as a basis for bids to 
plaintiff and other professional contractors did 
not rise to the level of unscrupulous, immoral 
conduct. Bolton Corp. v. T.A. Loving Co., 94 
N.C. App. 392, 380 S.E.2d 796, cert. denied, 325 
N.C. 545, 385 S.E.2d 496 (1989). 
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Actions Outside Scope of Duties. — 
Where allegations of fraudulent behavior were 
supported by evidence that defendant permis- 
sibly received information in his public capac- 
ity, but then impermissibly used that informa- 
tion to help his girlfriend acquire property 
while making fraudulent representations to 
stall plaintiff, the evidence sufficiently estab- 
lished that he was acting outside the scope of 
his duties and, therefore, was not entitled to 
immunity under this section. Leftwich v. 
Gaines, 1349N.C, App. 502, 7521S: be2de717 
(1999). 

Exercise of a 60-Day Notice for Termina- 
tion Clause Held Not Unfair. — Where the 
plaintiff and defendant had a contract for intr- 
astate carriage of yarn and staple fiber, and the 
contract only required 60 days’ notice for either 
party to terminate the contract, the exercise of 
the termination clause did not constitute an 
unfair or deceptive trade practice, and plaintiff 
could not complain that it should have been 
informed that the defendant was looking for 
alternatives to plaintiff’s contract. Tar Heel 
Indus., Inc. v. E.I. duPont de Nemours & Co., 91 
N.C. App. 51, 370 S.E.2d 449 (1988). 

Exercise by Lender of Contractual Right 
to Withdraw Not a Deceptive Trade Prac- 
tice. — Where real estate developer conveyed 
in fee, subject to a buy-back agreement, 17 
residential lots in development (“points lots”) to 
lender in payment of $150,000 in discount 
points on loan and lender, in a later agreement, 
allowed real estate developer to finance the 
$200,000 repurchase price through sales of the 
points lots to individual purchasers, the district 
court was correct in concluding that lender’s 
exercise of its contractual right to withdraw 
could not form the basis of a deceptive trade 
practice claim; real estate developer’s position 
that lender’s actions in regard to the later 
agreement were somehow deceptive was belied 
by the agreement itself; the agreement was 
simple and straightforward, and as a result of 
extensive negotiation a sophisticated real es- 
tate developer could not possibly have been 
deceived by lender’s insistence upon and use of 
the unilateral right of withdrawal. United 
States Dev. Corp. v. Peoples Fed. Sav. & Loan 
Ass’n, 873 F.2d 731 (4th Cir. 1989). 

Distributor who claimed that he was 
“deceived” about the status of his distrib- 
utorship for a period of time prior to its 
termination, and that this caused him to pre- 
pare a market analysis report for defendant 
muffin company which detailed some propri- 
etary information about his business, could not 
recover under this section, as he received all 
the notice of the termination of his distributor- 
ship for which he could conceivably have asked, 
and he failed to show how the supposedly 
proprietary information that he gave to defen- 
dant’s representatives was misappropriated to 


CH. 75. MONOPOLIES, TRUSTS, ETC. 


§75-1.1 


his actual injury. Bartolomeo v. S.B. Thomas, 
Inc., 889 F.2d 530 (4th Cir. 1989). 

Mere Use of Product Identifier Insuffi- 
cient. — Because plaintiff did not come for- 
ward with any facts which suggested that de- 
fendant’s conduct was unfair or deceptive 
beyond its mere use of the ‘walking fingers” 
logo, which the court held to be a product 
identifier, rather than a trademark, plaintiff’s 
claim must fail under the common law and 
statutory claims of unfair competition. 
BellSouth Corp. v. White Directory Publishers, 
Inc., 42 F. Supp. 2d 598. (M.D-N.C51999)), 

Misrepresentation as to Ownership of 
Land Did Not Affect Heating, etc., Con- 
tractor. — Fact that defendant, a travel 
agency owner, entered the home-building arena 
to help his children build homes, and that in so 
doing he represented that the land upon which 
the house would be built was still his, when in 
fact it was not, had no impact on damages to 
plaintiff heating, plumbing and electrical con- 
tractor, as he was able to protect his rights by a 
lien under Chapter 44A, and thus there was no 
deceptive trade practice, as prohibited in this 
Chapter. Miller v. Ensley, 88 N.C. App. 686, 365 
S.E.2d 11 (1988). 

Refusal of legal directory publisher to 
publish attorney’s “professional card” and 
failure of ABA and North Carolina State Bar to 
prevent publisher from refusing to do so was 
not in violation of G.S. 75-1 and this section. 
Hester v. Martindale-Hubbell, Inc., 659 F.2d 
433 (4th Cir. 1981), cert. denied, 455 U.S. 981, 
102°S) Ct, 14897 71 Ly Ed? 2d Goiitige2), 

Attorney’s Communication Held Neither 
Unfair Nor Deceptive. — In view of the 
strong public policy favoring freedom of com- 
munication between parties and their attor- 
neys with respect to anticipated or pending 
litigation, as a matter of law a communication 
from defendant’s attorney to the attorney for 
plaintiff’s employer, a party involved in the 
disputed claim, concerning the subject matter 
of the controversy was neither unfair nor de- 
ceptive. Harris v. NCNB Nat'l Bank, 85 N.C. 
App. 669, 355 S.E.2d 838 (1987). 

Plaintiff’s allegations that lessee inten- 
tionally caused the burning of a building 
which he leased from plaintiff failed to state a 
claim for relief under this section, since the 
alleged acts of the lessee did not constitute 
unfair and deceptive trade practices within the 
intended purpose of the statute. Threatt v. 
Hiers, 76 N.C. App. 521, 333 S.H.2d 772, cert. 
denied, 315 N.C. 397, 338 S.E.2d 887 (1985). 

Construction of Pond. — This section was 
inapplicable under the following circum- 
stances: (1) agents for a landowner and a con- 
tractor made an oral agreement for the con- 
struction of a pond, under which the contractor 
would receive no funds until the job was com- 
plete, unless he experienced cash flow prob- 
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lems, in which case he would ask for an ad- 
vance for work already performed; (2) after 
excavating the pond site, the contractor asked 
for $2,000 to complete repairs on equipment, 
which was so advanced; (3) no additional work 
was performed; and (4) the contractor testified 
that the payment was for work already per- 
formed, to which he believed he was entitled. 
Goodrich v. Rice, 75 N.C. App. 530, 331 S.E.2d 
195101985), 

A misunderstanding between an _ in- 
sured and an insurance agent regarding 
collision insurance coverage for the insured did 
not constitute a deceptive representation in 
violation of this section. Cockman v. White, 76 
N.C. App. 387, 333 S.E.2d 54 (1985). 

Refusal of Insurers to Provide Chiro- 
practic Treatment as Workers’ Compensa- 
tion Coverage. — Plaintiff chiropractors al- 
leging that defendant insurance companies had 
interfered with their contractual rights by re- 
fusing to honor employers’ choices of chiroprac- 
tors as providers of health care treatment to 
employees under the Workers’ Compensation 
Act, that defendants had misrepresented to 
employer insureds that their workers’ compen- 
sation policies did not provide coverage for 
chiropractic treatment, that said misrepresen- 
tations were unfair and deceptive trade prac- 
tices in violation of this section, and that defen- 
dants had conspired among themselves and 
with members of the medical profession to 
deprive plaintiffs of business opportunities by 
refusing to pay for chiropractic services pro- 
vided in compliance with the Act, an illegal 
restraint of trade in violation of G.S. 75-1 and 
15 U.S.C. § 1, could not maintain their action 
in superior court without first seeking relief 
from the Industrial Commission. North Caro- 
lina Chiropractic Ass’n v. Aetna Cas. & Sur. Co., 
89 N.C. App. 1, 365 S.E.2d 312 (1988), remand- 
ing case to the trial court for entry of an order 
staying plaintiffs’ action pending a determina- 
tion of the underlying workers’ compensation 
issues by the Commission. 

Conduct Amounting to “Pirating”. — To 
undermine a competitor’s potentially lucrative 
business opportunity, by taking its source of a 
new income from an employee under contract, 
while at the same time marketing its product 
as one’s own, is both unfair and deceptive. It is 
akin to the “pirating” of plaintiff’s product. 
McDonald v. Scarboro, 91 N.C. App. 13, 370 
S.E.2d 680 (1988). 

Claim Not Cognizable Under Virginia 
Law. — In action in which defendants argued 
that plaintiff committed an unfair trade prac- 
tice by representing to defendants that they 
had a buyer who would pay $150,000 for plane 
upon delivery to Norfolk, Virginia, where the 
plane was sold in Richmond, Virginia for the 
sum of $55,000, not $150,000, the last act 
giving rise to the defendants’ claim under this 
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section occurred in Virginia, and the substan- 
tive law of Virginia would apply to defendants’ 
counterclaim. Moreover, as a statutory basis for 
defendants’ injury could not be found in Vir- 
ginia law, defendants’ claim would fail. United 
Va. Bank v. Air-Lift Assocs., 79 N.C. App. 315, 
339 S.E.2d 90 (1986). 

Violation Not Found. — Non-brokerage 
restrictions placed upon agents by defendant 
insurance company merely prevented them 
from using defendants’ resources to promote 
and sell the products of competitors. The facts 
disclosed no acts or practices on the part of 
defendants which could be held to be inequita- 
ble, oppressive, offensive to public policy, or 
substantially injurious to consumers, so as to 
violate this section. Dull v. Mutual of Omaha 
Ins. Co., 85 N.C. App. 310, 354 S.E.2d 752, cert. 
denied, 320 N.C. 512, 358 S.B.2d 518 (1987). 

No unfair practices were found and dismissal 
of the claims under this chapter against the 
aldermen was upheld where the aldermen com- 
plied with the court’s judgment by holding 
“further proceedings,” during which additional 
testimony and newspaper articles about the 
approved property lease and the construction of 
the cellular tower not previously considered by 
the judge were introduced. Stephenson v. Town 
of Garner, 136 N.C. App. 444, 524 S.E.2d 608, 
2000 N.C. App. LEXIS 54 (2000). 

Technology company was unlikely to succeed 
on its claim under the North Carolina Unfair 
and Deceptive Trade Practices Act, G.S. 75- 
1.1(a), where a software company who used a 
similar mark and domain name did not “siphon 
off? the technology company’s customers by 
using its mark, nor did it intend to do so; thus, 
the software company did not act deceptively or 
unfairly in adopting its domain name or its 
mark. Yellowbrix, Inc. v. Yellowbrick Solutions, 
Ines isa Fs-oupp. 2d)-575,; 2001 Ui Ss Dist. 
LEXIS 23354 (E.D.N.C. 2001). 

Tobacco companies’ claim that a competitor’s 
retail merchandising program violated G.S. 
75-1, 75-1.1, 75-2, and 75-2.1, failed where they 
did not show any antitrust injury on their 
federal claims under the Sherman Act, did not 
show that the competitor possessed market 
power or that the merchandising program was 
coercive, and did not present any further evi- 
dence of unfair and deceptive trade practices. 
R.J. Reynolds Tobacco Co. v. Philip Morris, Inc., 
199° FE) Suppy 2d) 3625 2002 UiS. Dist, LEXIS 
8180 (M.D.N.C. 2002). 

Store was entitled to summary judgment on 
consumer’s unfair trade practices claim be- 
cause the consumer failed to respond or pro- 
duce any evidence sufficient to show as a mat- 
ter of law that the store’s action in reporting the 
consumer’s non-payment of his store account to 
a credit reporting agency constituted an unfair 
or deceptive practice. Butler v. Sears Roebuck 
& Co., — F. Supp. 2d —, 2002 U.S. Dist. LEXIS 
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24229 (M.D.N.C. Dec. 12, 2002). 

A store’s reporting to a credit bureau of the 
customer’s failure to pay his account did not 
constitute a deceptive trade practice under the 
North Carolina Unfair and Deceptive Trade 
Practices Act, G.S. 75-1. Butler v. Sears Roe- 
buck & Co., — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 15234 (M.D.N.C. Aug. 27, 2003). 

Trial court properly granted the owners’ sum- 
mary judgment motion as to a subcontractor’s 
claim for treble damages under G.S. 75-1.1 of 
the North Carolina Unfair and Deceptive Trade 
Practices Act [G.S. 75-1 et seq.], as the subcon- 
tractor failed to plead a viable fraud claim, and 
failed to show substantial aggravating circum- 
stances attending to a breach of contract. Wat- 
son Elec. Constr. Co. v. Summit Cos., LLC, 160 
N.C. App. 647, 587 S.E.2d 87, 2003 N.C. App. 
LEXIS 1930 (2003). 

In a claim brought by mobile home owners 
alleging unfair and deceptive trade practices by 
the manufacturers of the homes in the manu- 
facturers’ recommendations for use of an alleg- 
edly defective mobile home tie down system, 
summary judgment for the manufacturers was 
proper and was affirmed where, in his deposi- 
tion, one owner admitted that he did not rely on 
the manufacturers’ recommendation to use the 
tie-down system at issue when he bought his 
mobile home, that did not read the manual 
which specified the system, that the manufac- 
turers did not make any representations about 
the system before he bought his mobile home, 
that his home withstood two hurricanes with- 
out damage to the system, and that he had not 
suffered any damages. Belcher v. Fleetwood 
Enters., 162 N.C. App. 80, 590 S.E.2d 15, 2004 
N.C. App. LEXIS 9 (2004). 

Inducement of Salesman. — These acts 
constituted unfair methods of competition and 
did not promote good faith dealings between a 
corporation and its competitor: (a) offering to 
pay legal fees and costs to induce salesman, in 
breach of his covenant not to compete, to at- 
tempt to divert accounts; (b) inducing salesman 
to use his relationship with corporation’s ac- 
counts and knowledge of confidential business 
information to attempt to divert accounts; (c) 
offering to subsidize the income, draw and 
expenses of salesman in the event of an injunc- 
tion, to induce salesman, to divert accounts; 
and (d) as a matter of routine practice, offering 
to pay legal fees and costs to induce experi- 
enced sales representatives, in breach of the 
salesmen’s covenant not to compete, to attempt 
to divert competitor unfairly, the former em- 
ployer’s accounts. United Labs., Inc. v. 
Kuykendall, 102 N.C. App. 484, 403 S.E.2d 104 
(1991), aff'd, 335 N.C. 183, 437 S.B.2d.374 
(1993). 

Automobile Dealership’s Failure to Dis- 
close Damages to Purchaser of Vehicle. — 
Automobile dealership was denied summary 
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judgment on a truck purchaser’s claim under 
G.S. 75-1.1 related to the condition of the truck 
where there was sufficient evidence to raise a 
question of fact as to whether the dealership 
failed to disclose damages to the truck and 
fraudulently misrepresented that it was in 
good condition. Comer v. Pers. Auto Sales, Inc., 
368 F. Supp. 2d 478, 2005 U.S. Dist. LEXIS 
6992 (M.D.N.C. 2005). 

Tortious interference with a restrictive 
covenant by a competitor constituted a 
claim for unfair and deceptive trade practices. 
Roan-Baker v. Southeastern Hosp. Supply 
Corp., 99 N.C. App. 30, 392 S.E.2d 663 (1990). 

Copyrighted furniture manufacturer’s 
claims for unfair competition and unjust 
enrichment under North Carolina law 
were dismissed under Fed. R. Civ. P. 
12(b)(6) as preempted by the Copyright 
Act because, despite allegations of deceptive 
trade practices, the manufacturer had not al- 
leged fraud, and no relationship existed be- 
tween the parties prior to the acts constituting 
the alleged infringement; thus, the copyright 
violation remained the gravamen of these 
claims. Collezione Europa U.S.A., Inc. v. 
Hillsdale House, Ltd., 243 F. Supp. 2d 444, 
2003 U.S. Dist. LEXIS 1942 (M.D.N.C. 2003). 

Primary Insurer Was Not Entitled to 
Motion for Summary Judgment. — Since 
failing to adopt and implement reasonable 
standards for the prompt investigation of 
claims arising under insurance policies and not 
attempting in good faith to effectuate prompt, 
fair and equitable settlements of claims in 
which liability has become reasonably clear and 
which are prohibited by Chapter 58 with regard 
to first party claims, these practices, if found by 
the jury, could support a finding of unfair or 
deceptive acts or practices under Chapter 75, 
therefore, there was a genuine issue as to 
material fact and primary insurer was not 
entitled to motion for summary judgment on 
unfair trade practices claim of excess and um- 
brella insurers. United States Fire Ins. Co. v. 
Nationwide Mut. Ins. Co., 735 F. Supp. 1320 
(E.D.N.C. 1990). 


Borrower Deceived into Thinking 
Credit Union Had Valid Security Interest 
in Retirement Account. — Practices and 


actions of credit union in deceiving borrower 
into thinking that credit union had a valid, 
enforceable security interest in his retirement 
account by inserting the word “retirement” in 
the “other collateral” block on front of loan 
documents and having debtor sign documents 
at the time of making his first loan, which 
authorized the sending of employee’s retire- 
ment checks to the credit union and depositing 
therein and the filing away of these forms and 
applying them to all loans thereafter made 
violated public policy of protecting the retire- 
ment accounts of teachers and other state em- 


884 


§75-1.1 


ployees, and collectively constituted unfair and 
deceptive trade practices; and as debtor was 
damaged as a result of such practices in that he 
lost the ability to use his retirement fund for his 
own needs, including eventual retirement, he 
was entitled to recover treble damages and 
attorney’s fees. Petersen v. State Employees 
Credit Union (In re Kittrell), 115 Bankr. 873 
(Bankr. M.D.N.C. 1990). 

Landlord’s Behavior. — Where landlord 
was aware of the needed repairs to house but 
did not honor his promise to correct the defi- 
ciencies, where the premises were unfit for 
human habitation, but landlord himself visited 
the premises to demand rent for unfit premises, 
where the conditions complained of throughout 
tenancy were the same unfit conditions identi- 
fied by a city inspection report, landlord’s be- 
havior was at the very least unfair and fit all 
the definitions that the courts have used in 
determining the types of acts prohibited by this 
chapter. Allen v. Simmons, 99 N.C. App. 636, 
394 $.E.2d 478 (1990). 

Trial court erred in granting summary judg- 
ment to lessors and neighboring used car dealer 
on the lessee’s unfair and deceptive trade prac- 
tices claim; the lessee alleged all the necessary 
elements to support his claim by alleging that 
the lessor and the used car dealer agreed that 
the used car dealer could park his used cars on 
lessee’s gas station property and permit the 
used car dealer’s customers to park their cars 
on the lessee’s gas station property when the 
lessee refused to sell his business to the used 
car dealer, who also leased his property from 
the lessor. Elec. World, Inc. v. Barefoot, 153 
N.C. App. 387, 570 S.E.2d 225, 2002 N.C. App. 
LEXIS 1192 (2002). 

Trial court correctly concluded that a land- 
lord’s actions in collecting rent after having 
knowledge of the uninhabitable nature of part 
of the house, because of the tenant’s complaints 
about significant leaks in the back bedroom and 
living room for more than two years, consti- 
tuted unfair trade practices and was thus a 
violation of G.S. 75-1.1. Pierce v. Reichard, 163 
N.C. App. 294, 593 S.E.2d 787, 2004 N.C. App. 
LEXIS 382 (2004). 

Location of Account. — Although none of 
named plaintiffs had a franchise in North Caro- 
lina, where plaintiffs alleged breach of fiduciary 
duty by the defendants regarding the daily 
administration of a North Carolina account 
which franchisees paid into, the wrong oc- 
curred in North Carolina and plaintiffs alleged 
facts sufficient to withstand summary judg- 
ment. Broussard v. Meineke Disct. Muffler 
Shops, Inc., 945 F. Supp. 901 (W.D.N.C. 1996). 

Shareholder’s Termination of Stock 
Buying Employees. — The trial court erred in 
dismissing the plaintiffs’ claim for unfair and 
deceptive trade practices against the defen- 
dant’s company and manager/controlling share- 
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holder who attempted, in bad faith, to keep the 
employee group from buying the manager’s 
stock and finally, terminated the plaintiff mem- 
bers of the employee purchasing group. Walker 
v. Sloan, 137 N.C. App. 387, 529 S.E.2d 236, 
2000 N.C. App. LEXIS 414 (2000). 

Minority Shareholders Not Liable for 
Manager’s Actions. — The trial court cor- 
rectly dismissed, as failing to state a claim 
upon which relief could be granted, the plain- 
tiffs’ claim that the defendant minority share- 
holders violated the prohibition against unfair 
and deceptive trade practices by ratifying the 
adverse actions of majority shareholder/man- 
ager who had would-be-stock-buyers/employees 
fired where the defendants continued to try to 
effectuate the sale, at no time decided not to 
sell, made no false or misleading statements 
and caused no injury. Walker v. Sloan, 137 N.C. 
App, 387, 529% 5:Hiad 2367 2000" NC: App. 
LEXIS 414 (2000). 

Violation of Uniform Fiduciaries Act. — 
Bank’s violation of G.S. 32-9 of the Uniform 
Fiduciaries Act was held not to constitute an 
unfair or deceptive trade practice where the 
breach of fiduciary duty was committed by a 
trustee, and there was an absence of actual 
knowledge or bad faith by the bank. Moretz v. 
Miller, 126 N.C. App. 514, 486 S.E.2d 85 (1997). 

Preparation of Fire Insurance Investi- 
gation Report. — This section was inapplica- 
ble to a case involving the wrongful death of a 
child who died as a result of a fire in his home 
four days after an insurance inspection of dam- 
age caused by Hurricane Fran; the actions of 
defendant-insurer in having a fire investigation 
report prepared which resulted in the removal 
of plaintiff’s child from her home and her place- 
ment with the Department of Social Services 
did not affect “commerce” as understood by this 
section; furthermore, plaintiff was not the in- 
tended third-party beneficiary of the contrac- 
tual relationship between defendant-landlords 
and defendant-insurer. Prince v. Wright, 141 
N.C. App. 262, 541 S.E.2d 191, 2000 N.C. App. 
LEXIS 1389 (2000). 

Subcontract to Remove Hurricane De- 
bris. — The district court erred in setting aside 
$ 100,000 award on the ground that plaintiff 
subcontractor failed to offer proof of entitle- 
ment to damages as the result of the defen- 
dant’s fraud, where the plaintiff alleged in his 
amended complaint, and argued in closing, that 
he reasonably relied upon defendant’s fraudu- 
lent misrepresentations and concealments to 
his detriment by fully mobilizing the project, by 
executing the subcontract, and by performing 
in good faith his obligations under that subcon- 
tract, and where he offered evidence of costs of 
more than $ 100,000 that he would not have 
incurred but for defendant’s inducing him to 
contract. United States ex rel. S&D Land 
Clearing v. D’Elegance Mgmt., — F.3d —, 2000 
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U.S. App. LEXIS 16173 (4th Cir. July 13, 2000). 

Construction Project Overseen by Ar- 
chitect. — Plaintiff failed to show sufficient 
aggravating circumstances to establish a claim 
for unfair and deceptive trade practice where 
architect's constant, close involvement in 
project belied any claim that a “relation of trust 
and confidence” existed between plaintiff and 
defendant giving rise to a fiduciary relation- 
ship, where a certificate of substantial comple- 
tion was signed by the architect on March 27, 
1996, and where the construction project was 
subject to local government inspection. 
Eastover Ridge, L.L.C. v. Metric Constructors, 
Inc., 189 N.C. App. 360, 533 S.E.2d 827, 2000 
N.C. App. LEXIS 900 (2000), cert. denied, 353 
N.C. 262, 546 S.E.2d 93 (2000). 

The plaintiff-contractor could not maintain 
an action under this section against defen- 
dants-architects who were members of a 
learned profession and whose alleged con- 
duct—(1) the “solicitation of business at the 
plaintiff's expense rather than the practice of 
architecture,” and (2) “giving scientific advice 
outside the scope of any architectural exper- 
tise”’—qualified as “rendering of professional 
services” under the learned profession exemp- 
tion and could not serve as the basis for an 
unfair trade practices claim. RCDI Constvr. v. 
Spaceplan/Architecture, Planning & Interiors, 
PAwe4148-E.scupps.2dn607, 200TS US Dist 
LEXIS 5517 (W.D.N.C. 2001): 

Medical Professional Wielding Retalia- 
tory Letter Against Former Jurors. — The 
trial court properly dismissed the plaintiffs 
jurors’ complaint against defendant doctor for 
unfair and deceptive trade practices where his 
action—providing a letter to other medical pro- 
fessionals in his county with the alleged inten- 
tion of discouraging them from providing pro- 
fessional health care to plaintiffs—fell within 
the exception in subsection (b) of this section. 
Burgess v. Busby, 142 N.C. App. 3938, 544 
S.E.2d 4, 2001 N.C. App. LEXIS 146 (2001). 

Refusal to Pay Invoices. — Regarding a 
manufacturer’s unfair trade practice claim 
against a seller and its president, alleging that 
the seller and the president ordered goods from 
the manufacturer after deciding that the seller 
would not pay the manufacturer’s invoices, the 
seller’s motion for partial summary judgment 
was granted as to the seller and the president 
because the manufacturer pointed to no evi- 
dence that could have been used to counter the 
summary judgment. Interstate Narrow Fab- 
rics, Inc. v. Century USA, Inc., 218 F.R.D. 455, 
2003 U.S. Dist. LEXIS 18227 (M.D.N.C. 2003). 

Bank Check Fraud. — Where the Chapter 
7 trustee alleged a check kiting scheme in a 
complaint under G.S. 75-1.1 against the debt- 
or’s bank, whereby a secured creditor wire 
transferred funds into the debtor’s operating 
account based on the debtor’s deposits into the 
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blocked account that was daily swept by the 
secured creditor, and the debtor then issued “on 
us” checks from the operating account and 
deposited them into the blocked account, and 
the bank had extended provisional credit on the 
blocked account, since there was evidence to 
support a finding that the bank was aware of 
the fraudulent activity that comprised the 
check kite, the bank was denied summary judg- 
ment. Moseley v. Arth (In re Vendsouth, Inc.), 
— Bankr. —, 2003 Bankr. LEXIS 1437 (Bankr. 
M.D.N.C. Oct. 9, 2003). 

Where an oral distributorship agree- 
ment between a manufacturer and a dis- 
tributor was unenforceable based on the 
statute of frauds, the lack of a contractual 
relationship between the parties did not pre- 
clude the distributor from asserting a proper 
claim that the manufacturer committed unfair 
and deceptive trade practices in misrepresent- 
ing its intent to enter the agreement and abide 
by its terms, and by unreasonable increasing 
sales goals while simultaneously negotiating 
with a new distributor. Dealers Supply Co. v. 
Cheil Indus., 348 F. Supp. 2d 579, 2004 U.S. 
Dist. LEXIS 25313 (M.D.N.C. 2004). 


IV. PLEADING AND PRACTICE. 


Mere allegation of intentional refusal to 
procure and deliver natural gas, without 
any suggestion of deception or any claim of 
injury to competition, does not state a claim 
under this section. CF Indus., Inc. v. Transcon- 
tinental Gas Pipe Line Corp., 448 F. Supp. 475 
(WADING Gp 75)) 

Under this section the only question of 
fact is whether defendant did what was 
alleged; the words “unfair” and “deceptive” 
need never be mentioned to the jury. L.C. 
Williams Oil Co. v. Exxon Corp., 625 F. Supp. 
477 (M.D.N.C. 1985). 

Application of statute in private action 
bifurcated procedure. The jury first decides 
any factual issues, including whether the alleg- 
edly deceptive act proximately caused injury to 
the plaintiff. The court then determines as a 
matter of law whether the proved facts amount 
to a violation of the statute. Hageman v. Twin 
City Chrysler-Plymouth Inc., 681 F. Supp. 303 
(M.D.N.C. 1988). 

Jury Decides Facts. — In cases under this 
section it is ordinarily the province of the jury 
to find the facts. Love v. Pressley, 34 N.C. App. 
503, 239 S.E.2d 574 (1977), cert. denied, 294 
N.C. 441, 241 S.E.2d 843 (1978). 

In cases under this section and G.S. 75-16 the 
jury finds facts, and based on the jury’s find- 
ings, the court then determines as a matter of 
law whether the defendant’s conduct violated 
this section. Chastain v. Wall, 78 N.C. App. 350, 
337 S.E.2d 150 (1985), cert. denied, 316 N.C. 
375,:842,5.E2di 8911986). 
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In cases under G.S. 75-16 and this section, it 
is ordinarily for the jury to determine the facts, 
and based on the jury’s findings, the court must 
then determine as a matter of law whether the 
defendant engaged in unfair or deceptive acts 
or practices in the conduct of trade or com- 
merce. La Notte, Inc. v. New Way Gourmet, 
Inc., 83 N.C. App. 480, 350 S.E.2d 889 (1986), 
cert. denied and appeal dismissed, 319 N.C. 
459, 354 S.E.2d 888 (1987); Medina v. Town & 
Country Ford, Inc., 85 N.C. App. 650, 355 
».H2deS31 (1987), aff'd, 321 N.C! 591, 364 
S.E.2d 140 (1988). 

Under this section it is a question for the jury 
as to whether the defendants committed the 
alleged acts, and then it is a question of law for 
the court as to whether these proven facts 
constitute an unfair or deceptive trade practice. 
United Labs., Inc. v. Kuykendall, 322 N.C. 643, 
370 S.E.2d 375 (1988). 

Once the plaintiff has presented evidence in 
support of each of the three elements in support 
of its claim of unfair and deceptive trade prac- 
tices, the question whether the defendants 
committed the alleged acts is a question of fact 
for the jury; the court must then determine as a 
matter of law whether the proven facts consti- 
tute an unfair or deceptive trade practice. First 
Atl. Mgt. Corp. v. Dunlea Realty Co., 131 N.C. 
App. 242, 507 S.E.2d 56 (1998). 

Summary judgment was improperly granted 
to a motorcycle helmet manufacturer in a con- 
sumer’s action alleging a claim for unfair trade 
practices, because the record revealed a genu- 
ine issue of material fact as to the consumer’s 
reliance on the manufacturer’s alleged misrep- 
resentations regarding the safety of the helmet, 
and although the manufacturer presented 
some evidence calling into question the con- 
sumer’s reliance on the advertisements, it was 
for the jury to weigh conflicting evidence of 
record. Howerton v. Arai Helmet, Ltd., 358 N.C. 
440, 597 S.E.2d 674, 2004 N.C. LEXIS 667 
(2004). 

And Court Determines Whether Prac- 
tice Violates Section. — Whether an act or 
practice is unfair or deceptive within the mean- 
ing of this section is a question of law for the 
court to determine. CF Indus., Inc. v. Transcon- 
tinental Gas Pipe Line Corp., 448 F. Supp. 475 
(W.D.N.C. 1978); Wachovia Bank & Trust Co. v. 
Smith, 44 N.C. App. 685, 262 S.E.2d 646, cert. 
denied, 300 N.C. 379, 267 S.E.2d 685 (1980), 
overruled on other grounds, Marshall v. Miller, 
302 N.C. 539, 276 S.E.2d 397 (1981); Whitman 
v. Forbes, 55 N.C. App. 706, 286 S.E.2d 889 
(1982); Cathy’s Boutique, Inc. v. Winston-Salem 
Joint Venture, 72 N.C. App. 641, 325 S.E.2d 283 
(1985); Pearce v. American Defender Life Ins. 
Co., 74 N.C. App. 620, 330 S.E.2d 9, aff'd in 
part and rev'd in part, 316 N.C. 461, 343 S.E.2d 
174 (1986); General United Co. v. American 


ART. 1. GENERAL PROVISIONS 


§75-1.1 


Honda Motor Co., 618 F. Supp. 1452 (W.D.N.C. 
1985). 

Based on the jury’s findings of fact, the court 
must determine as a matter of law whether a 
defendant’s conduct violates this section. Love 
v. Pressley, 34 N.C. App. 503, 239 S.E.2d 574 
(1977), cert. denied, 294 N.C. 441, 241 S.E.2d 
843 (1978). 

Plaintiff’s forecast of evidence was in- 
sufficient as a matter of law to show that 
defendants’ actions constituted an unfair trade 
practice, and was also insufficient to show that 
plaintiff was actually damaged by defendants’ 
actions. Walker v. Branch Banking & Trust Co., 
133 N.C. App. 580, 515 S.E.2d 727 (1999). 

Plaintiff Held Not Entitled to Proceed 
Under This Section. — The trial court did not 
err in dismissing plaintiff’s action where in 
plaintiff’s second action, he alleged insurance 
company had committed an unfair or deceptive 
trade practice in violation of this section by 
alleging in the answer to complaint that plain- 
tiff was intoxicated at the time of the accident 
since plaintiff's complaint alleged only that 
insurance company’s attorney improperly re- 
lied on hearsay statements gathered by acci- 
dent investigator, and, as a result of his negli- 
gent reliance, the insurance company’s 
attorney did not sufficiently investigate the 
defense before raising it in the answer and 
these facts were insufficient, as a matter of law, 
to state a claim entitling plaintiff to proceed 
under this section. Hoke v. Young, 89 N.C. App. 
569, 366 S.E.2d 548 (1988). 

Where plaintiff alleged no present monetary 
injury due to his personal guaranty of loans and 
where plaintiff’s initial investment was pro- 
vided in exchange for fifty percent of the stock 
and was thus part of a security transaction, he 
had no individual grounds to pursue a claim of 
unfair and deceptive trade practices against 
defendants. Allen v. Ferrera, 141 N.C. App. 284, 
540 S.E.2d 761, 2000 N.C. App. LEXIS 1404 
(2000). 

Buyers who bought a trailer park “as is” 
failed to establish elements of a claim against 
the seller for unfair or deceptive trade practices 
under G.S. 75-1.1 based on buyers’ discovery of 
an illegal diverter pipe in the septic system 
after purchase; buyers did not explain the fac- 
tual basis for their unfair and deceptive trade 
practices claim, but merely incorporated by 
reference the factual allegations offered in sup- 
port of the fraud claim, in which they alleged 
that the seller represented that the property 
was in compliance with applicable regulations, 
but failed to disclose the existence of the 
diverter pipe, thereby deceiving them. RD&J 
Props. v. Lauralea-Dilton Enters., LLC, 165 
N.C. App. 737, 600 S.E.2d 492, 2004 N.C. App. 
LEXIS 1517 (2004). 

Defendants’ motion to dismiss under 
Fed. R. Civ. P. 12(b)(6) was denied because 
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plaintiffs had sufficiently stated a claim for 
breach of contract and for violation of G.S. 
75-1.1 when plaintiffs had alleged that defen- 
dants had mistakenly placed and omitted their 
advertisements in the phone book. Rice v. 
Bellsouth Adver. & Publ’g Corp., 240 F. Supp. 
2d 526, 2002 U.S. Dist. LEXIS 24230 (W.D.N.C. 
2002). 

Defendant’s Motion to Dismiss Was Im- 
properly Granted. — In a case brought by 
mobile home owners against the manufacturer 
of those homes, alleging that the manufacturer 
had engaged in unfair and deceptive trade 
practices by recommending and selling the 
owners a defective mobile home tie-down sys- 
tem, the owners’ claim that they should be 
allowed to recover the costs that they incurred 
to buy and install the defective tie down sys- 
tems or the costs to retro-fit their tie-down 
system to one that provided a safe and reliable 
method to secure the homes in severe weather 
conditions and met the minimal governmental 
standards, stated a claim for actual injury 
sufficient to survive the manufacturer’s motion 
to dismiss; a trial court’s dismissal of the own- 
ers’ claim was reversed. Coley v. Champion 
Home Builders Co., 162 N.C. App. 1638, 590 
S.E.2d 20, 2004 N.C. App. LEXIS 5 (2004), cert. 
denied, 358 N.C. 542, 599 S.E.2d 41 (2004). 

Attorney Not Proper Party. — Although 
the General Assembly intended for a party to 
have standing to sue for a violation of G.S. ch. 
75 where he or she suffered an injury under ch. 
75, regardless of whether that person pur- 
chased directly from the wrongdoer, an attor- 
ney who claimed that the copier of medical 
records committed a violation of G.S. 75-1.1 
had no standing because he was not an indirect 
purchaser of the product or service and had not 
suffered an injury; the attorney merely ad- 
vanced the costs of the records on behalf of his 
personal-injury clients, and accordingly, he was 
not a real party in interest pursuant to G.S. 
1A-1, N.C. R. Civ. P. 17(a). Street v. Smart 
Corp., 157 N.C. App. 303, 578 S.E.2d 695, 2003 
N.C. App. LEXIS 544 (2003). 

Breach of Contract Insufficient to Sup- 
port Unfair Practices Claim. — The defen- 
dants’ claim was properly dismissed for failure 
to state a claim where their contention that the 
plaintiff did not follow through on an oral 
agreement to assist in purchasing a condomin- 
ium, at most, stated a simple breach of con- 
tract, because they failed to allege any substan- 
tially aggravating circumstances which would 
give rise to an unfair or deceptive practices 
claim under this section. Miller v. Rose, 138 
N.C. App. 582, 532 $.E.2d 228, 2000 N.C. App. 
LEXIS 777 (2000). 

Where action in tort, as in this case, dam- 
ages must be the natural and probable result of 
the tortfeasor’s misconduct and the measure of 
damages under this section should also reflect 
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the fact that the cause of action is broader than 
traditional common law actions. Process Com- 
ponents, Inc. v. Baltimore Aircoil Co., 89 N.C. 
App. 649, 366 S.E.2d 907 (1988). 

Plaintiff Must Show Adverse Effect on 
Competition. — Where plaintiff made no 
showing of an adverse effect on competition 
plaintiff’s claim under this section was insuffi- 
cient as a matter of law. Sewell Plastics, Inc. v. 
Coca-Cola Co., 720 F. Supp. 1196 (W.D.N.C. 
1989), aff'd in part and remanded in part, 912 
F.2d 463 (4th Cir. 1990). 

Complaint Held Sufficient to State 
Claim. — Complaint alleging that at the time 
of conveyance of 346 acres of land the property 
was contaminated by certain chemical sub- 
stances in violation of state and federal laws, 
that defendant knew or should have known 
that the land was contaminated but did not 
disclose that fact to plaintiffs, and that plain- 
tiffs were deceived into purchasing the contam- 
inated land by defendant’s misrepresentations 
alleged facts sufficient to state a claim for 
unfair and deceptive practices under this Chap- 
ter. Cameron v. Martin Marietta Corp., 729 F. 
Supp. 1529, Gi. DING. 1990): 

Because plaintiffs’ claims for fraud, negligent 
misrepresentation, and unfair and deceptive 
trade practices in violation of G.S. 75-1.1, were 
based on distinct conduct and unique injuries, 
plaintiffs had standing to pursue these claims, 
and the claims were not barred by res judicata 
based on the bankruptcy proceeding; in addi- 
tion, the claims were sufficiently pled to give 
defendants notice of the circumstances sur- 
rounding the claims. Angell v. Kelly, 336 F. 
Supp. 2d 540, 2004 U.S. Dist. LEXIS 19003 
(M.D.N.C. 2004). 

Court Order That Seller Pay Off Loan on 
Defective Car. — Where plaintiff buyer was 
required to return a defective car to defendant 
automobile dealer, requiring defendant to pay 
off the outstanding balance of a loan on the car 
was an appropriate order for the court to enter. 
Morris v. Bailey, 86 N.C. App. 378, 358 S.E.2d 
P2019 Si): 

Error Rendered Harmless by Court’s In- 
dependent Determination. — Court’s error 
in submitting to the jury the question of law as 
to whether defendant’s conduct violated this 
section was cured or rendered harmless and 
non-prejudicial by the court’s independent de- 
termination that defendant’s acts constituted 
unfair and deceptive trade practices. Medina v. 
Town & Country Ford, Inc., 85 N.C. App. 650, 
355'S.E.2d°831 (1987), aff'd, 321 N-Gt 591) 364 
S.E.2d 140 (1988). 

Class Actions Allowed to Enforce Sec- 
tion. — When the General Assembly has 
wished to prevent class actions to enforce stat- 
utory claims for relief where the relief sought 
was personal and penal in nature, it has said so 
expressly and unequivocally. The failure of the 
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General Assembly to expressly prohibit class 
actions to enforce this statute convinces the 
Supreme Court that it intended to allow them 
for such purposes. Crow v. Citicorp Acceptance 
Co., 319 N.C. 274, 354 S.E.2d 459 (1987). 

Propriety of Arbitration. — An unfair and 
deceptive practices claim pursuant to this sec- 
tion is proper for arbitration. Rodgers Bldrs., 
Inc. v. McQueen, 76 N.C. App. 16, 331 S.E.2d 
726 (1985), cert. denied, 315 N.C. 590, 341 
S.E.2d 29 (1986). 

Question of Law. — The determination of 
whether an act is unfair or deceptive is a 
question of law for the court. Bernard v. Central 
Carolina Truck Sales, Inc., 68 N.C. App. 228, 
314 S.E.2d 582, cert. denied, 311 N.C. 751, 321 
S.E.2d 126 (1984); L.C. Williams Oil Co. v. 
Exxon Corp., 625 F. Supp. 477 (M.D.N.C. 1985); 
Concrete Serv. Corp. v. Investors Group, Inc., 
79 N.C. App. 678, 340 S.E.2d 755, cert. denied, 
317 N.C. 333, 346 S.E.2d 137 (1986). 

In action brought under this section, while 
the trial judge erred in submitting the issues of 
whether defendant’s conduct was in commerce 
or affected commerce to the jury, because it is a 
part of the court’s finding that the acts or 
conduct proven do or do not constitute an unfair 
or deceptive act within the meaning of this 
section, the error was harmless. Chastain v. 
Wall, 78 N.C. App. 350, 337 S.E.2d 150 (1985), 
cert) denied)’ 316) N:C. 375, 342 S.E:2d 891 
(1986). 

The question of whether conduct constitutes 
an unfair or deceptive act in violation of the 
statute is one of law for the court, and the jury 
has no role in the decision as to whether dam- 
ages should be trebled for such conduct. Mapp 
v. Toyota World, Inc., 81 N.C. App. 421, 344 
pare 297, cert, ‘demed,’ 318 N.C. 283, 347 
S.E.2d 464 (1986). 

While a court generally determines whether 
a practice is an unfair or deceptive act or 
practice based on the jury’s findings, if the facts 
are not disputed the court should determine 
whether the defendant’s conduct constitutes an 
unfair trade practice. L.C. Williams Oil Co. v. 
Exxon Corp., 625 F. Supp. 477 (M.D.N.C. 1985). 

Whether a commercial act or practice is vio- 
lative of this section is a question of law. Budd 
Tire Corp. v. Pierce Tire Co., 90 N.C. App. 684, 
370 S.E.2d 267 (1988). 

Whether there is a causal relation be- 
tween the violation of the statute and the 
injury complained of is an issue of fact for 
a jury. Ellis v. Smith-Broadhurst, Inc., 48 N.C. 
App. 180, 268 S.E.2d 271 (1980). 

Failure to Submit Issue to Jury Held 
Error. — Trial court’s failure to submit to the 
jury factual questions in need of resolution 
concerning widow’s claim for unfair and decep- 
tive trade practices relating to an insurance 
policy was error, and widow was entitled to a 
new trial on this issue. Barber v. Woodmen of 
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World Life Ins. Soc’y, 95 N.C. App. 340, 382 
S.E.2d 830 (1989), cert. denied, 326 N.C. 363, 
389 S.E.2d 820 (1990), overruled on other 
grounds, Jefferson-Pilot Life Ins. Co. v. Spen- 
cer, 336 N.C. 49, 442 S.E.2d 316 (1994). 

Court’s Calculation of Award Held 
Proper. — Although one may only recover 
damages for breach of contract or violation of 
this section where the same course of conduct 
gives rise to a traditionally recognized cause of 
action, where the trial court did not allow 
damages for both tortious interference with 
contract and a violation of this section, but 
rather calculated lost profits and then trebled 
that amount pursuant to this Chapter, there 
was no double recovery allowed, and there was 
no error. American Aluminum Prods., Inc. v. 
Pollard, 97 N.C. App. 541, 389 S.E.2d 589 
(1990). 

Stipulated Facts Constituting Violation. 
— Ordinarily it would be for the jury to deter- 
mine the facts, and based on the jury’s finding, 
the court would then determine as a matter of 
law whether the defendant engaged in unfair or 
deceptive acts or practices in the conduct of 
trade or commerce. However, where the parties 
stipulated certain facts, the Supreme Court, 
based on these facts, held as a matter of law 
that the false representations made by defen- 
dants to plaintiff constituted unfair or decep- 
tive acts or practices in commerce contrary to 
the provisions of this section, and treble dam- 
ages should have been awarded as provided by 
G.S. 75-16 in the amount of $1800. Hardy v. 
Toler, 288 N.C. 308, 218 S.E.2d 342 (1975). 

Tendency or Capacity to Mislead Must 
Be Shown. — To succeed under this section, it 
is not necessary for the plaintiff to show fraud, 
bad faith, deliberate or knowing acts of decep- 
tion, or actual deception; plaintiff must, never- 
theless, show that the acts complained of pos- 
sessed the tendency or capacity to mislead, or 
created the likelihood of deception. Overstreet 
v. Brookland, Inc., 52 N.C. App. 444, 279 S.E.2d 
1PGLOS LT): 

Constructive Fraud. — Allegations suffi- 
cient to allege constructive fraud were likewise 
sufficient to allege unfair and deceptive trade 
practices. Governor’s Club, Inc. v. Governors 
Club Ltd. P’ship., 152 N.C. App. 240, 567 S.E.2d 
781, 2002 N.C. App. LEXIS 926 (2002), aff’d 
sub nom, 057 N.C)46) 577 S.2d°620' (2008): 

But proof of actual deception is not re- 
quired. Marshall v. Miller, 302 N.C. 539, 276 
me H2d397 (1981): 

Burden of Proving Exemption. — Any 
party claiming to be exempt from the provisions 
of this section has the burden of proof with 
respect to such claim. Olivetti Corp. v. Ames 
Bus. Sys., 81 N.C. App. 1, 344 S.E.2d 82 (1986), 
aff'd in part and rev'd in part on other grounds, 
319 N.C. 534, 356 S.E.2d 578 (1987). 

For a case setting forth the elements of a 
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prima facie case of common-law fraud, see 
Spartan Leasing, Inc. v. Pollard, 101 N.C. App. 
450, 400 S.E.2d 476 (1991). 

To prevail on a claim of unfair and de- 
ceptive trade practice, a plaintiff must show 
(1) an unfair or deceptive act or practice, or an 
unfair method of competition, (2) in or affecting 
commerce, (3) which proximately caused actual 
injury to the plaintiff or to his business. Spar- 
tan Leasing, Inc. v. Pollard, 101 N.C. App. 450, 
400 S.E.2d 476 (1991). 

Burden Shifts to Defendant upon Proof 
of Fraud. — Once the plaintiff has proven 
fraud, thereby establishing prima facie a viola- 
tion of this chapter, the burden shifts to the 
defendant to prove that he is exempt from the 
provisions of this section. Bhatti v. Buckland, 
328 N.C. 240, 400 S.E.2d 440 (1991). 

Bifurcated Procedure. — Where the evi- 
dence raises material issues of fact concerning 
negligent misrepresentation, the jury deter- 
mines whether defendants committed the al- 
leged acts, and if so, the trial court determines 
whether the proven facts constitute unfair or 
deceptive trade practices. Forbes v. Par Ten 
Group, Inc., 99 N.C. App. 587, 394 S.E.2d 643 
(1990), cert. denied, 99 N.C. 587, 402 S.E.2d 
824 (1991). 

Any alleged contributory negligence by 
plaintiffs is irrelevant in an action governing 
conduct subject to this chapter. Forbes v. Par 
Ten Group, Inc., 99 N.C. App. 587, 394 S.E.2d 
643 (1990), cert. denied, 99 N.C. 587, 402 
S.H.2d 824 (1991). 

Trustee as Successor in Interest Was 
Entitled to Recover Damages and Attor- 
ney’s Fees. — Where lending and collection 
practices of the credit union collectively consti- 
tuted unfair and deceptive trade practices pur- 
suant to this section and where the credit union 
willfully engaged in unfair and deceptive trade 
practices, and that the debtor was deceived and 
damaged as a result thereof, trustee, as the 
successor in interest of the debtor’s claims 
against the credit union was therefore entitled 
to recover treble damages and attorneys’ fees 
pursuant to G.S. 75-16 and 75-16.1 on behalf of 
the debtor’s estate. Petersen v. State Employ- 
ees Credit Union (In re Kittrell), 115 Bankr. 
873 (Bankr, M;D:N.C. 1990). 

What Law Governs. — The law of the State 
where the last act occurred giving rise to defen- 
dant’s injury governs defendant’s action under 
this section. United Va. Bank v. Air-Lift Assocs., 
79 N.C.App. 315, 839°S:H.2d-90(1986): 

Trebling of Damages. — Damages as- 
sessed pursuant to this section are trebled 
automatically. Pinehurst, Inc. v. O’Leary Bros. 
Realty, 79 N.C. App. 51, 338 S.E.2d 918, cert. 
denied, 316 N.C. 378, 342 S.E.2d 896 (1986). 

Once a plaintiff has established the right to 
recover under this section, the award of treble 
damages pursuant to G.S. 75-16 is automatic 
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and not discretionary. Peterson v. Bozzano, 183 
Bankr. 735 (Bankr. M.D.N.C. 1995). 

Where a jury awarded plaintiff $106.25 mil- 
lion in compensatory damages and $45 million 
in punitive damages for common law fraud, 
together with $1 million for violation of the 
North Carolina Unfair and Deceptive Trade 
Practices Act (UDTPA) [G.S. 75-1 et seq.], the 
compensatory damages for fraud were subject 
to trebling under the UDTPA because fraud in 
connection with commerce constituted a per se 
violation of the UDTPA; however, plaintiff 
could not recover both the jury’s fraud award 
and its UDTPA award, as the same conduct 
gave rise to both claims, nor could plaintiff 
recover both treble damages and the jury’s 
punitive damages award. Volumetrics Med. Im- 
aging, Inc. v. ATL Ultrasound, Inc., — F. Supp. 
2d —, 2003 U.S. Dist. LEXIS 11831 (M.D.N.C. 
July 10, 2003). 

Punitive Damages. — Because this section 
is in derogation of the common law causes of 
action for unfair or deceptive trade practices 
and G.S. 75-16 imposes a penalty, strict con- 
struction is in order. Thus, absent explicit leg- 
islative inclusion, punitive damages should be 
excluded. Pinehurst, Inc. v. O'Leary Bros. Re- 
alty, 79 N.C. App: 51,. 338-5: H:2d.0iemeeen, 
denied, 316 N.C. 378, 342 S.E.2d 896 (1986). 

Where the plaintiff partners alleged and 
were able to prove both breach of a fiduciary 
duty by constructive fraud and unfair and de- 
ceptive trade practices by defendant partner, 
the plaintiff partners were entitled to receive 
either punitive damages on the fraud claim or 
treble damages on the unfair and deceptive 
trade practices claim, but had to choose be- 
tween the awards. Compton v. Kirby, 157 N.C. 
App. 1, 577 S.E.2d 905, 2003 N.C. App. LEXIS 
369 (2003). 

Generally, punitive damages _ not 
awarded for violation of this section and 
where treble damages were awarded for a vio- 
lation of this section and for that reason puni- 
tive damages for fraud could not be awarded 
even if fraud could be proven since there cannot 
be a recovery on both claims arising from the 
same course of conduct. Process Components, 
Inc. v. Baltimore Aircoil Co., 89 N.C. App. 649, 
366 S.E.2d 907 (1988). 

Punitive Damages and Attorney’s Fees. 
— To recover punitive damages at common law, 
a plaintiff must show that the defendant acted 
in a willful or oppressive manner. To recover 
attorney's fees for unfair practices, however, 
the plaintiff must also show that there was an 
unwarranted refusal by the defendant to fully 
resolve the matter which constitutes the basis 
of the suit. Since recovery of attorney’s fees 
requires proof different from that which gives 
rise to punitive damages, the claims do not 
arise from the same course of conduct, and 
plaintiff may recover both. United Lab., Inc. v. 
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Kuykendall, 335 N.C. 183, 487 S.E.2d 374 
GLO93)): 

Measure of Damages. — For discussion of 
measure of damages for fraudulent induce- 
ment, see Bernard v. Central Carolina Truck 
Sales, Inc., 68 N.C. App. 228, 314 S.E.2d 582, 
ceniecaemied: 311) N.C. 751, 821 S.B:2d 126 
(1984). 

The trial court correctly allowed the 
jury to consider contractual damages as 
an element of unfair and deceptive trade prac- 
tices claim, where plaintiff elected to recover 
under this section. Defendant could not prevent 
that recovery by stipulating to pay damages for 
the breach of contract claim; otherwise, defen- 
dant could simply take its chances with a jury 
and then avoid treble damages by stipulating to 
contractual liability should the jury find for the 
plaintiff. Vazquez v. Allstate Ins. Co., 137 N.C. 
App. 741, 529 S.E.2d 480, 2000 N.C. App. 
LEXIS 494 (2000). 

Damages may be recovered either for 
breach of contract or for violation of this 
section, but not for both, where the same 
course of conduct gives rise to a traditionally 
recognized cause of action as, for example, an 
action for breach of contract, and as well gives 
rise to a cause of action for violation of this 
section. Marshall v. Miller, 47 N.C. App. 530, 
268 S.E.2d 97, modified and aff’d, 302 N.C. 539, 
276 S.E.2d 397 (1981). 

Tortious Interference and Compensa- 
tory Damages. — There is no double redress 
for a single wrong and no inconsistency when a 
plaintiff recovers untrebled compensatory dam- 
ages under this Chapter and punitive damages 
under a tortious interference claim. United 
Babeingey.. Kuykendall,.335 N.C. 183)-437 
S.E.2d 374 (1993). 

Double Recovery by Plaintiff Under 
This Section and Breach of Warranty. — 
Court’s entry of judgments against defendant 
for damages on plaintiff’s claim under this 
section and for breach of implied warranty 
allowed plaintiff double recovery. Barbee v. At- 
lantic Marine Sales & Serv., Inc., 115 N.C. App. 
641, 446 S.E.2d 117 (1994). 

Indemnification. — Despite the factual 
similarity, a claim for unfair trade practices 
was not a libel claim, and the commercial 
general liability insurer had no duty to indem- 
nify under a personal injury policy covering 
slander and libel. Wake Stone Corp. v. Aetna 
Cas. c.eour €o,,995 F.Supp: 612 (E.D.N.C. 
1998). 

Lex loci delicti rule determines choice 
of law for actions brought under North Caro- 
lina’s Unfair and Deceptive Trade Practices 
Act. United Dominion Indus., Inc. v. Overhead 
Door Corp., 762 F. Supp. 126 (W.D.N.C. 1991). 

Inapplicability of Contract Provision as 
to Choice of Law. — A contractual provision 
providing that an agreement would be gov- 
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erned by and construed under Texas law may 
govern the choice of laws as to the interpreta- 
tion and construction of the contract; however, 
it does not provide the applicable law for a 
claim based on unfair and deceptive acts. 
United Dominion Indus., Inc. v. Overhead Door 
Corp., 762 F. Supp. 126 (W.D.N.C. 1991). 

The nature of the liability under this section 
is ex delicto, not ex contractu. Therefore, North 
Carolina courts would ignore the contractual 
choice of law provision in determining whether 
this section applied. United Dominion Indus., 
Inc. v. Overhead Door Corp., 762 F. Supp. 126 
(W.D.N.C. 1991). 

Reinstatement of Stale Law Claim. — 
Plaintiff manufacturer’s claim under the North 
Carolina Unfair Trade Practices Act should not 
be reinstated, even though the defendant 
changed its position as to the applicability of 
North Carolina law, where the change of posi- 
tion would not render inaccurate a summary 
judgment determination, derived from Fourth 
Circuit case law, that South Carolina law ap- 
plied. Vanwyk Textile Sys. v. Zimmer Mach. 
Am., Inc., 994 F. Supp. 350 (W.D.N.C. 1997). 

Assessment of damages on both an un- 
fair trade practices claim and odometer 
statute violations did not amount to a 
double recovery since an action for unfair or 
deceptive acts or practices is a distinct action 
apart from fraud, breach of contract, or viola- 
tion of state and federal odometer statutes; 
where jury concluded that plaintiffs had been 
damaged in the amount of $1,300 pursuant to 
the unfair trade practices claim and the trial 
court then trebled this amount and where the 
trial court then assessed $1,500 on each of the 
odometer statute violations as required by stat- 
ute, plaintiffs were not awarded double recov- 
ery. Washburn v. Vandiver, 93 N.C. App. 657, 
Bo oe 2a Go (1989) 

Statute of Limitations Prior to Enact- 
ment of G.S. 75-16.2. — See Holley v. Coggin 
Pontiac, Inc, 43°N:C, App: 229) 259 Shadi 
eert. denied, 298 N.C. 806, 261 S.E.2d 919 
L979); 

The doctrine of equitable estoppel did 
not bar an action by the Attorney General 
against defendants finance companies who nei- 
ther participated in the deceptive practices of 
defendant grocery chain nor were put on notice 
that the Attorney General was investigating 
the defendant, from whom they purchased the 
disputed retail installment sales contracts, for 
possible violations of this chapter, where they 
failed to affirmatively plead estoppel as re- 
quired by G.S. 1A-1, Rule 8(c) and where the 
delay before the action was filed was attributed 
to the extensive investigation undertaken by 
the Consumer Protection Division of the Attor- 
ney General’s Office, the efforts to obtain infor- 
mation from the defendant grocery chain, and 
intensive efforts to arrive at a resolution; fur- 
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thermore, estoppel does not normally operate to 
bar the actions of the State or its agencies and 
arises only if such an estoppel will not impair 
the exercise of the governmental powers of the 
county. State ex rel. Easley v. Rich Food Servs., 
Inc., 189 N.C. App. 691, 535 S.E.2d 84, 2000 
N.C. App. LEXIS 1041 (2000). 

Election of Remedies. — In an action un- 
der this section based on deceptive sales prac- 
tices, a plaintiff may allege inconsistent reme- 
dies, and need not make its election until either 
prior to jury instructions or after return of the 
jury verdict. State ex rel. Easley v. Rich Food 
Servs., Inc., 139 N.C. App. 691, 535 S.E.2d 84, 
2000 N.C. App. LEXIS 1041 (2000). 
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Counterclaim Could Not Be Lodged. — 
In an action by a principal against, a developer 
claiming entitlement to indemnification, and 
alleging breach of contract and negligent mis- 
representation, summary judgment was 
granted for the principal in part where the 
developer could not lodge an Unfair and Decep- 
tive Trade Practices Act, G.S. 75-1 et seq., 
counterclaim against the principal founded on 
alleged violations of North Carolina’s insurance 
laws, and the developer could not assert a bad 
faith cause of action against the principal. 
Cincinnati Ins. Co. v. Centech Bldg. Corp., 286 
F. Supp. 2d 669, 2003 U.S. Dist. LEXIS 18585 
(M.D.N.C. 2003). 


OPINIONS OF ATTORNEY GENERAL 


The phrase “learned profession” applies 
to physicians, attorneys, clergy, and related 
professions. See opinion of Attorney General to 
Representative Robert L. Farmer, 47 N.C.A.G. 


118 (1977). United Dominion Indus., Inc. v. 
Overhead Door Corp., 762 F. Supp. 126 
(W.D.N.C. 1991). 


§ 75-2. Any restraint in violation of common law included. 


Any act, contract, combination in the form of trust, or conspiracy in restraint 
of trade or commerce which violates the principles of the common law is hereby 
declared to be in violation of G.S. 75-1. (1913, c. 41, s. 2; C.S., s. 2560.) 


Legal Periodicals. — For article on anti- 
trust and unfair trade practice law in North 
Carolina, with federal law compared, see 50 
N.G.L. Rev. 199 (1972). 

For survey of 1981 commercial law, see 60 


N.C.L. Rev. 1238 (1982). 

For article discussing unfair methods of com- 
petition, deceptive trade practices, and unfair 
trade practices, see 5 Campbell L. Rev. 119 
(1982). 


CASE NOTES 


Common Law. — Under the common law at 
a remote period in England, the term contract 
in restraint of trade meant an individual’s 
voluntary contractual restraint on his right to 
carry on his trade or calling. Rose v. Vulcan 
Materials Co., 282 N.C. 648, 194 S.E.2d 521 
(1973). 

At common law in England, and later in this 
country, only combinations or agreements 
which operate to the prejudice of the public by 
unduly or unreasonably restricting competition 
or restraining trade are illegal. The combina- 
tion is not objectionable if the restraint is such 
only as to afford fair protection to the parties 
thereto and not broad enough to interfere with 
the interest of the public. Rose v. Vulcan Mate- 
rials Co., 282 N:C. 643, 194 S.E.2d 521 (1973). 

Distinction Between Common-Law and 
Modern Rules. — Originally at common law, 
agreements in restraint of trade were held void 
as being against public policy. The position, 
however, has been more and more modified by 
the decisions of the courts until it has come to 


be the very generally accepted principle that 
agreements in partial restraint of trade will be 
upheld when they are “founded on valuable 
considerations, are reasonably necessary to 
protect the interests of the parties in whose 
favor they are imposed, and do not unduly 
prejudice the public interest.” Mar-Hof Co. v. 
Rosenbacker, 176 N.C. 330, 97 S.E. 169 (1918). 
The distinction may now be made between 
“general restraint” and “partial restraint.” 
Morehead Sea Food Co. v. Way, 169 N.C. 679, 86 
S.E. 603 (1915). 

The common law is determinative of at 
least the minimum scope of G.S. 75-1. 
United Roasters, Inc. v. Colgate-Palmolive Co., 
485 F. Supp. 1041 (E.D.N.C. 1979). 

Actionable conspiracy to restrain trade 
must operate to the prejudice of the pub- 
lic, in keeping with the common law’s “Rule of 
Reason,” accordingly, public damage must be 
alleged and proven. United Roasters, Inc. v. 
Colgate-Palmolive Co., 485 F. Supp. 1041 
(E.D.N.C. 1979). 


892 


§75-2.1 


Impact on Competitive Conditions 
Proper Focus. — The proper focus is not 
whether plaintiff-victim and defendant-con- 
spirator were in actual competition with each 
other, but is upon the challenged restraint’s 
impact on competitive conditions. United 
Roasters, Inc. v. Colgate-Palmolive Co., 485 F. 
Supp. 1041 (E.D.N.C. 1979). 

Applied in Wilmar, Inc. v. Liles, 13 N.C. App. 
fa elboo.t.2d215 (1971). Forrest: Paschal 
Mach. Co. v. Milholen, 27 N.C. App. 678, 220 
S.E.2d 190 (1975); North Carolina ex rel. 
Edmisten v. P.I.A. Asheville, Inc., 740 F.2d 274 
(4th Cir. 1984); Cooper v. Forsyth County Hosp. 
Auth., 604 F. Supp. 685 (M.D.N.C. 1985). 
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Cited in’ Knutton) v;) Cotield; 273° N- GC. 355, 
160 S.E.2d 29 (1968); WCCB-TV, Inc. v. Telerep, 
Inc., 601 F. Supp. 284 (W.D.N.C. 1984); Keith v. 
Day, 81 N.C. App. 185, 343 S.E.2d 562 (1986); 
Cooper v. Forsyth County Hosp. Auth., 789 F.2d 
278 (4th Cir. 1986); Brooks Distrib. Co. v. Pugh, 
91 N.C. App. 715, 373 S.E.2d 300 (1988); Nurs- 
ing Registry, Inc. v. Eastern N.C. Regional 
Emergency Medical Servs. Consortium, Inc., 
959 F. Supp. 298 (E.D.N.C. 1997); R.J. Reynolds 
Tobacco Co. v. Philip Morris Inc., 60 F. Supp. 2d 
502 (N.D.N.C. 1999); R.J. Reynolds Tobacco Co. 
v. Philip Morris, Inc., 199 F. Supp. 2d 362, 2002 
U.S. Dist. LEXIS 8180 (M.D.N.C. 2002). 


§ 75-2.1. Monopolizing and attempting to monopolize pro- 


hibited. 


It is unlawful for any person to monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons to monopolize, any part 
of trade or commerce in the State of North Carolina. (1995 (Reg. Sess., 1996), 


c. 550, s. 1.) 


Legal Periodicals. — For note on “require- 
ments contracts” as violations of this section, 
see 29 N.C.L. Rev. 316 (1951). 

For comment, “Consumer Protection and Un- 
fair Competition — The 1969 Legislation,” see 
48 N.C.L. Rev. 896 (1970). 

For article on antitrust and unfair trade 


practice law in North Carolina, with federal 
law compared, see 50 N.C.L. Rev. 199 (1972). 
For note on price discrimination in North 
Carolina, see 53 N.C.L. Rev. 135 (1974). 
For article discussing North Carolina anti- 
trust and consumer protection law, see 60 
N.C.L. Rev. 207 (1982). 


CASE NOTES 


Cited in R.J. Reynolds Tobacco Co. v. Philip 
Morris, Inc., 199 F. Supp. 2d 362, 2002 U.S. 
Dist. LEXIS 8180 (M.D.N.C. 2002). 


§ 75-3: Repealed by Session Laws 1961, c. 1153. 


§ 75-4. Contracts to be in writing. 


No contract or agreement hereafter made, limiting the rights of any person 
to do business anywhere in the State of North Carolina shall be enforceable 
unless such agreement is in writing duly signed by the party who agrees not to 
enter into any such business within such territory: Provided, nothing herein 
shall be construed to legalize any contract or agreement not to enter into 
business in the State of North Carolina, or at any point in the State of North 
Carolina, which contract is now illegal, or which contract is made illegal by any 
other section of this Chapter. (1913, c. 41, s. 4; C.S., s. 2562.) 


For article, “The Regulation of Contractual 
Change: A Guide to No Oral Modification 
Clauses for North Carolina Lawyers,” see 81 
N.C.L. Rev. 2239 (2003). 


Legal Periodicals. — For article on anti- 
trust and unfair trade practice law in North 
Carolina, with federal law compared, see 50 
W. Gila Rev. 199 (1972). 
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CASE NOTES 


Legislative Intent. — Through this section, 
the General Assembly has declared that no 
contract whereby a person limits and restricts 
his legal right to do business in the State shall 
be valid and enforceable unless in writing and 
signed by the party so contracting. Norlin In- 
dus., Inc. v. Music Arts, Inc., 67 N.C. App. 300, 
313 S.E.2d 166, cert. denied, 311 N.C. 403, 319 
S.E.2d 273 (1984). 

Waiver Not Applicable to Statute of 
Frauds. — Because the statute of frauds under 
G.S. 75-4 is a public policy consumer protection 
statute, waiver does not apply to obviate the 
need for a written agreement. Dealers Supply 
Co. v. Cheil Indus., 348 F. Supp. 2d 579, 2004 
U.S. Dist. LEXIS 25313 (M.D.N.C. 2004). 

Where a former distributor of a manufactur- 
er’s products contended that the manufacturer 
waived its right to assert the statute of frauds 
by stating that a written distributorship agree- 
ment was not necessary since the parties were 
partners, the requirements of the statute of 
frauds were not subject to waiver and thus the 
lack of a written agreement precluded enforce- 
ment of the oral distribution agreement. Deal- 
ers Supply Co. v. Cheil Indus., 348 F. Supp. 2d 
579, 2004 U.S. Dist. LEXIS 25313 (M.D.N.C. 
2004). 

What Contracts Enforceable. — Where 
affidavits disclose that defendants in the course 
of their employment acquired knowledge which 
would give them an unfair advantage over 
plaintiff in a competitive business, under such 
circumstances equity will enforce a covenant 
not to compete if it is: (1) in writing, (2) entered 
into at the time and as a part of the contract of 
employment, (3) based on valuable consider- 
ations, (4) reasonable both as to time and 
territory embraced in the restrictions, (5) fair to 
the parties, and (6) not against public policy. 
Orkin Exterminating Co. v. Griffin, 258 N.C. 
179, 128 5.16 2d 13951962). 

To be enforceable, a covenant not to compete 
must be (1) in writing, (2) entered into at the 
time and as part of the contract of employment, 
(3) based upon reasonable consideration, (4) 
reasonable both as to time and territory, and (5) 
not against public policy. Iredell Digestive Dis- 
ease Clinic v. Petrozza, 92 N.C. App. 21, 373 
SB. 2d 449 (1938) at dwocd NC. 327.077 
S.E.2d 750 (1989). 

This section was not applicable to an 
oral agreement not to copy furniture de- 
signs and, therefore, the district court’s hold- 
ing that the agreement had to be in writing to 
be enforceable would be reversed. Ashley Furn. 
Indus., Inc. v. SanGiacomo N.A. Ltd., 187 F.3d 
363 (4th Cir. 1999). 

A covenant not to compete is enforce- 
able in equity if it is (1) in writing, (2) entered 


into at the time and as a part of the contract of 
employment, (3) based on valuable consider- 
ations, (4) reasonable both as to time and 
territory embraced in the restrictions, (5) fair to 
the parties and (6) not against public policy. 
Forrest Paschal Mach. Co. v. Milholen, 27 N.C. 
App. 678, 220 S.E.2d 190 (1975). 

An enforceable covenant not to compete must 
be: (1) in writing; (2) reasonable as to time and 
territory; (3) made a part of the employment 
contract; (4) based on valuable consideration; 
and (5) designed to protect a legitimate busi- 
ness interest of the plaintiff. Robins & Weill, 
Inc. v. Mason, 70 N.C. App. 537, 320 S.E.2d 693, 
cert. denied, 312 N.C. 495, 322 S.H.2d 559 
(1984); Brooks Distrib. Co. v. Pugh, 91 N.C. 
App. 715, 373 S.E.2d 300 (1988), rev’d on other 
grounds, 324 N.C. 326, 378 S.E.2d 31 (1989). 

This section is consistent with the other 
“statute of frauds” provisions in the law 
which require only that the writing be “signed 
by the party charged therewith,” G.S. 22-1, or 
require that the writing be signed by “the party 
against whom enforcement is sought,” G.S. 25- 
2-201(1). Manpower of Guilford County, Inc. v. 
Hedgecock, 42 N.C. App. 515, 257 S.E.2d 109 
(1979). 

Oral Contract Void and Unenforceable. 
— An oral contract which prohibits defendant’s 
right to do business except through plaintiff as 
its exclusive distributor, limits substantially 
defendant’s right to do business in North Caro- 
lina. Hence, under this section, the oral con- 
tract is void and unenforceable. Radio Electron- 
ics Co. v. Radio Corp. of Am., 244 N.C. 114, 92 
S.E.2d 664 (1956). 

This section does not require that a 
noncompetition agreement be set out ina 
single instrument; a memorandum is suffi- 
cient if the necessary contract provisions can be 
determined from separate but internally re- 
lated writings. Brooks Distrib. Co. v. Pugh, 91 
N.C. App. 715, 373 S.E.2d 300 (1988), rev’d on 
other grounds, 324 NiC, 326, 378s. mice | 
C959). 

New Contract Required. — When the re- 
lationship of employer and employee is already 
established without a restrictive covenant, any 
agreement thereafter not to compete must be in 
the nature of a new contract based upon a new 
consideration. Forrest Paschal Mach. Co. v. 
Milholen, 27 N.C. App. 678, 220 S.E.2d 190 
(1975). 

Person Seeking Enforcement Not Re- 
quired to Sign. — A covenant not to compete 
in a contract signed by defendant was valid 
since this section establishes that contracts or 
agreements limiting the rights of persons to do 
business in this State may be enforceable if put 
in writing “duly signed by the party who agrees 
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not to enter into any such business within such 
territory” and it is not necessary that the per- 
son seeking enforcement of the terms required 
to be in writing also sign the writing. Man- 
power of Guilford County, Inc. v. Hedgecock, 42 
iheosnpp. ol, 257 5,20 109 (1979), 

But the Party Agreeing Not to Compete 
Must Sign. — Agreement not to compete did 
not meet the signature requirements of this 
section, despite the fact that the form was 
notarized by the wife of the company president 
in the presence of the employee, because the 
employee printed her name at the top of the 
form, but there was no cursive script or any 
writing at all on the signature line of the 
agreement not to compete immediately preced- 
ing the notarization. New Hanover Rent-A-Car, 
Inc. v. Martinez, 136 N.C. App. 642, 525 S.E.2d 
487, 2000 N.C. App. LEXIS 116 (2000). 

Execution of Written Contracts After 
Start of Work. — If covenants not to compete 
were a part of original verbal employment 
contract, then they were founded on valuable 
consideration. The fact that the written con- 
tracts were executed after the defendants had 
started work is insignificant. The covenants 
became enforceable once they were put in writ- 
ing and signed by the party to be charged. 
Robins & Weill, Inc. v. Mason, 70 N.C. App. 537, 
320 S.E.2d 693, cert. denied, 312 N.C. 495, 322 
S.E.2d 559 (1984). 

Necessity of Alleging Violation of G.S. 
75-1.1. — Applying this section to the plaintiff 
manufacturer’s unfair trade practices claim, 
rendering unwritten non-compete agreements 
in the state unenforceable, did not require 
allowing the application of G.S. 75-1.1, prohib- 
iting unfair and deceptive trade acts and prac- 
tices, to the defendant’s conduct. Vanwyk Tex- 
tile Sys. v. Zimmer Mach. Am., Inc., 994 F. 
Suppsso0 (W.DaN.C..1997). 
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Court Denied Defendants’ Motion to Dis- 
miss. — In an action filed by plaintiffs, two 
corporations, against defendants, its former 
editors and their new employer, the court de- 
nied defendants’ motion to dismiss, filed under 
Fed. R. Civ. P. 12(b)(6), as to plaintiffs’ breach of 
contract claims because plaintiffs alleged that 
the editors agreed to work for one corporation 
under terms identical to those under their 
previous employer and that the corporation 
accepted their offers; they also alleged valid 
and binding employment contracts that were in 
writing. Eli Research Inc. v. United Communs. 
Group, LLC; 312 FF. Supp, 2d" 748, 2004-0 .S: 
Dist. LEXIS 5792 (M.D.N.C. 2004). 

Promissory Estoppel. — Where a former 
distributor of a manufacturer’s products con- 
tended that it detrimentally relied on the man- 
ufacturer’s representation that a written dis- 
tributorship agreement was not necessary 
since the parties were partners, promissory 
estoppel did not preclude application of the 
statute of frauds since there was no represen- 
tation concerning an intended abandonment by 
the manufacturer of a right against the distrib- 
utor. Dealers Supply Co. v. Cheil Indus., 348 F-. 
Supp. 2d 579, 2004 U.S. Dist. LEXIS 25313 
(M.D.N.C. 2004). 

Applied in Sonotone Corp. v. Baldwin, 227 
N.C. 387, 42 S.H.2d 352 (1947); Maola Ice 
Cream Co. v. Maola Milk & Ice Cream Co., 238 
N.C. 317, 77 S.E:2d 910 (1953); Beck Distrib. 
Corp. v. Imported Parts, Inc., 7 N.C. App. 483, 
173 S.E.2d 41 (1970); Wilmar, Inc. v. Liles, 13 
N.GrApp. (4185 S:B2d 278) 1971): 

Cited in Sandhill Motors, Inc. v. American 
Motors Sales Corp., 667 F.2d 1112 (4th Cir. 
1981); Sharpe v. Park Newspapers of Lumber- 
ton, Inc., 78 N.C. App. 275, 337 °S.E.2d 174 
(1985); Varnell v. Henry M. Milgrom, Inc., 78 
N.C. App. 451, 387 S.E.2d 616 (1985); Kessar v: 
Smith, 765 F. Supp. 871 (W.D.N.C. 1991). 


§§ 75-5 through 75-7: Repealed by Session Laws 1995 (Regular Session, 


IO) eC. DOU, S02. 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 550, s. 3, provides in part that 
the repeal of G.S. 75-5 is not intended to render 


conduct lawful that violates the provisions of 
any other section of Chapter 75 of the General 
Statutes. 


CASE NOTES 


Cited in Nursing Registry, Inc. v. Eastern 
N.C. Regional Emergency Medical Servs. Con- 
sortium, Inc., 959 F. Supp. 298 (E.D.N.C. 1997). 


§ 75-8. Continuous violations separate offenses. 


Where the things prohibited in this Chapter are continuous, then in such 
event, after the first violation of any of the provisions hereof, each week that 
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the violation of such provision shall continue shall be a separate offense. (1913, 


Cra bse CiS "SE 25668) 


Legal Periodicals. — For article on anti- 
trust and unfair trade practice law in North 
Carolina, with federal law compared, see 50 
N.C.L. Rev. 199 (1972). 


For comment on the Business Opportunity 
Sales Act of 1977, see 17 Wake Forest L. Rev. 
623 (1981). 


CASE NOTES 


Applied in Thomas v. Petro-Wash, Inc., 429 
F. Supp. 808 (M.D.N.C. 1977); Medicare Rent- 


Cited in State v. Atlantic Ice & Coal Co., 210 
NiCi742, 188'S.B.2412 (1937), 


als, Inc. v. Advanced Servs., 119 N.C. App. 767, 
460 S.E.2d 361 (1995). 


§ 75-9. Duty of Attorney General to investigate. 


The Attorney General of the State of North Carolina shall have power, and 
it shall be his duty, to investigate, from time to time, the affairs of all 
corporations or persons doing business in this State, which are or may be 
embraced within the meaning of the statutes of this State defining and 
denouncing trusts and combinations against trade and commerce, or which he 
shall be of opinion are so embraced, and all other corporations or persons in 
North Carolina doing business in violation of law; and all other corporations of 
every character engaged in this State in the business of transporting property 
or passengers, or transmitting messages, and all other public service corpora- 
tions of any kind or nature whatever which are doing business in the State for 
hire. Such investigation shall be with a view of ascertaining whether the law 
or any rule of the Utilities Commission or Commission of Banks [Commis- 
sioner of Banks] is being or has been violated by any such corporation, officers 
or agents or employees thereof, and if so, in what respect, with the purpose of 
acquiring such information as may be necessary to enable him to prosecute any 
such corporation, its agents, officers and employees for crime, or prosecute civil 
actions against them if he discovers they are liable and should be prosecuted. 
GIO Toc. 4 wen 8s CiSniss 206 (ol 93ie c. 243560); 19335c,.134 508,004 lee 
S40 I69Nc 333%) 


Legal Periodicals. — For comment, “Con- 
sumer Protection and Unfair Competition — 
The 1969 Legislation,” see 48 N.C.L. Rev. 896 
(1970). 

For article on antitrust and unfair trade 
practice law in North Carolina, with federal 
law compared, see 50 N.C.L. Rev. 199 (1972). 

For comment on the Landlord Eviction Rem- 


CASE 


Power of Attorney General to Investi- 
gate. — Although this section empowers the 
Attorney General to prosecute under applicable 
criminal and civil statutes, the power to inves- 
tigate under this Chapter is not subject to the 
restrictions imposed upon criminal discovery 
under the Criminal Procedure Act, G.S. 15A- 
908, or upon civil discovery under the Rules of 
Civil Procedure, G.S. 1A-1, Rule 26(c). In re 


edies Act in light of Spinks v. Taylor, 303 N.C. 
256, 278 S.E.2d 501 (1981), see 18 Wake Forest 
L. Rev. 25 (1982). 

For comment, “Time Sharing: The North 
Carolina General Assembly’s Response to Own- 
ership of Time Share Contracts,” see 15 N.C. 
Cent. L.J. 56 (1984). 


NOTES 


Investigation by Att’y Gen., 30 N.C. App. 585, 
227 0.1.20. 645; (1976). 

A prospective defendant in an antici- 
pated enforcement action by the State 
may not prelitigate its defenses and seek to 
determine the scope of prosecutorial discretion 
in a declaratory judgment action and request 
for injunction. Central Carolina Nissan, Inc. vy. 
Sturgis, 98 N.C. App. 253, 390 S.E.2d 730, cert. 
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denied, 327 N.C. 137, 394 S.E.2d 169 (1990). 
This chapter authorized an _ action 
against defendant employee who executed 
the agreement between defendant company 
and its franchisor; furthermore, defendant’s 
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did not personally make sales to consumers at 
most raised a question of fact to be resolved by 
the trier of fact, and did not entitle him to 
summary judgment. State ex rel. Easley v. Rich 
Food Servs., Inc., 139 N.C. App. 691, 535 S.E.2d 


allegations that he was not an officer, stock- 


84, 2000 N.C. App. LEXIS 1041 (2000). 
holder, or director of the defendant and that he 


§ 75-10. Power to compel examination. 


In performing the duty required in G.S. 75-9, the Attorney General shall 
have power, at any and all times, to require the officers, agents or employees 
of any such corporation or business, and all other persons having knowledge 
with respect to the matters and affairs of such corporations or businesses, to 
submit themselves to examination by him, and produce for his inspection any 
of the books and papers of any such corporations or businesses, or which are in 
any way connected with the business thereof; and the Attorney General is 
hereby given the right to administer oath to any person whom he may desire 
to examine. He shall also, if it may become necessary, have a right to apply to 
any justice or judge of the appellate or superior court divisions, after five days’ 
notice of such application, for an order on any such person or corporation he 
may desire to examine to appear and subject himself or itself to such 
examination, and disobedience of such order shall constitute contempt, and 
shall be punishable as in other cases of disobedience of a proper order of such 
iMacem lols, c. 41s, 9; C.5., Ss. 2968; 1969, c. 44, 8. 56; c. 333.) 


Legal Periodicals. — For comment, “Con- 
sumer Protection and Unfair Competition — 
The 1969 Legislation,” see 48 N.C.L. Rev. 896 
(1970). 

For article on antitrust and unfair trade 


practice law in North Carolina, with federal 
law compared, see 50 N.C.L. Rev. 199 (1972). 

For comment on the Business Opportunity 
Sales Act of 1977, see 17 Wake Forest L. Rev. 
G23°CL981). 


CASE NOTES 


Cited in In re Investigation by Att’y Gen., 30 
N.C. App. 585, 227 S.E.2d 645 (1976). 


§ 75-11. Person examined exempt from prosecution. 


No natural person examined, as provided in G.S. 75-10, shall be subject to 
indictment, criminal prosecution, criminal punishment or criminal penalty by 
reason of or on account of anything disclosed by him upon examination, and 
full immunity from criminal prosecution and criminal punishment by reason of 
or on account of anything so disclosed is hereby extended to all natural persons 
so examined. The immunity herein granted shall not apply to civil actions 
instituted pursuant to this Chapter. (1913, c. 41, s. 9; C.S., s. 2569; 1969, c. 
B30.) 


Legal Periodicals. — For comment, “Con- 
sumer Protection and Unfair Competition — 
The 1969 Legislation,” see 48 N.C.L. Rev. 896 


For article on antitrust and unfair trade 
practice law in North Carolina, with federal 
law compared, see 50 N.C.L. Rev. 199 (1972). 


GLO 70): 
CASE NOTES 


Cited in In re Investigation by Att’y Gen., 30 
N.C. App. 585, 227 S.E.2d 645 (1976). 
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§ 75-12. Refusal to furnish information; false swearing. 


Any corporation or person unlawfully refusing or willfully neglecting to 
furnish the information required by this Chapter, when it is demanded as 
herein provided, shall be guilty of a Class 3 misdemeanor and only fined not 
less than one thousand dollars ($1,000): Provided, that if any corporation or 
person shall in writing notify the Attorney General that it objects to the time 
or place designated by him for the examination or inspection provided for in 
this Chapter, it shall be his duty to apply to a justice or judge of the appellate 
or superior court division, who shall fix an appropriate time and place for such 
examination or inspection, and such corporation or person shall, in such event, 
be guilty under this section only in the event of its failure, refusal or neglect to 
appear at the time and place so fixed by the judge and furnish the information 
required by this Chapter. False swearing by any person examined under the 
provisions of this Chapter is a Class I felony. (1913, c. 41, s. 10; C.S., s. 2570; 
1969, c. 44. s.57;.c, 833; 1993, ¢.539,'ss;.560, 1284; 1994) Ex, Secs. cue 
14(c).) 


Legal Periodicals. — For comment, “Con- For article on antitrust and unfair trade 
sumer Protection and Unfair Competition — _ practice law in North Carolina, with federal 
The 1969 Legislation,” see 48 N.C.L. Rev. 896 law compared, see 50 N.C.L. Rey. 199 (1972). 
(1970). 


CASE NOTES 


Cited in In re Investigation by Att’y Gen., 30 
N.C. App. 585, 227 S.E.2d 645 (1976). 


§ 75-13. Criminal prosecution; district attorneys to assist; 
expenses. 


The Attorney General in carrying out the provisions of this Chapter shall 
have a right to send bills of indictment before any grand jury in any county in 
which it is alleged this Chapter has been violated or in any adjoining county, 
and may take charge of and prosecute all cases coming within the purview of 
this Chapter, and shall have the power to call to his assistance in the 
performance of any of these duties of his office which he may assign to them 
any of the district attorneys in the State, who shall, upon being required to do 
so by the Attorney General, send bills of indictment and assist him in the 
performance of the duties of his office. (1913, c. 41, s. 13; C.S., s. 2571; 1973, c. 
47, Ss. 2.) 


Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 


§ 75-14. Action to obtain mandatory order. 


If it shall become necessary to do so, the Attorney General may prosecute 
civil actions in the name of the State on relation of the Attorney General to 
obtain a mandatory order, including (but not limited to) permanent or 
temporary injunctions and temporary restraining orders, to carry out the 
provisions of this Chapter, and the venue shall be in any county as selected by 
the Attorney General. (19138, c. 41, s. 11; C.S., s. 2572; 1969, c. 833.) 


Legal Periodicals. — For comment, “Con- The 1969 Legislation,” see 48 N.C.L. Rev. 896 
sumer Protection and Unfair Competition — (1970). 
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For article on antitrust and unfair trade 
practice law in North Carolina, with federal 
law compared, see 50 N.C.L. Rev. 199 (1972). 


ART. 1. GENERAL PROVISIONS 


§75-15.1 


For survey of 1980 commercial law, see 59 
IN-G Gy Rev LOL? (198 1): 


CASE NOTES 


Legislative Intent. — Even though individ- 
ual remedies may exist, the statutes provide for 
injunctive relief at the instance of the State. To 
hold otherwise would cripple the legislative 
intent to provide an effective means of curbing 
illegitimate business schemes and protecting 
the consumers of the State. State ex rel. Mor- 
gan v. Dare to Be Great, Inc., 15 N.C. App. 275, 
189 $.E.2d 802 (1972). 

Proof of Actual Injury. — Public enforce- 
ment through the Attorney General is similar 
to Section 5 of the Federal Trade Commission 
Act, the purpose of which is to vindicate public 
interest rather than to redress individual griev- 
ances. Under the federal act, it is not necessary 
to show actual injury has resulted, but merely 


that the act or practice complained of adversely 
affects the public interest, and similarly, there 
is no suggestion in the North Carolina statu- 
tory scheme that the Attorney General would 
be required to prove such actual injury. State ex 
rel. Edmisten v. Challenge, Inc., 54 N.C. App. 
513, 284 S.E.2d 333 (1981). 

Cited in Nash County Bd. of Educ. v. 
Biltmore Co., 464 F. Supp. 1027 (H.D.N.C. 
1978); Bache Halsey Stuart, Inc. v. Hunsucker, 
38 N.C. App. 414, 248 S.E.2d 567 (1978); 
Mayton v. Hiatt’s Used Cars, Inc., 45 N.C. App. 
206, 262 S.E.2d 860 (1980); State ex rel. Easley 
v. Rich Food Servs., Inc., 189 N.C. App. 691, 535 
S.E.2d 84, 2000 N.C. App. LEXIS 1041 (2000). 


§ 75-15. Actions prosecuted by Attorney General. 


It shall be the duty of the Attorney General, upon his ascertaining that the 
laws have been violated by any trust or public service corporation, so as to 
render it liable to prosecution in a civil action, to prosecute such action in the 
name of the State, or any officer or department thereof, as provided by law, or 
in the name of the State on relation of the Attorney General, and to prosecute 
all officers or agents or employees of such corporations, whenever in his 
opinion the interests of the public require it. (1913, c. 41, s. 12; C.S., s. 2573.) 


Legal Periodicals. — For comment, “Con- 
sumer Protection and Unfair Competition — 
The 1969 Legislation,” see 48 N.C.L. Rev. 896 
(1970). 


For article on antitrust and unfair trade 
practice law in North Carolina, with federal 
law compared, see 50 N.C.L. Rev. 199 (1972). 


CASE NOTES 


Applied in State ex rel. Edmisten v. Zim 
Chem. Co., 45 N.C. App. 604, 263 S.E.2d 849 
(1980). 


Biltmore Co., 464 F. Supp. 1027 (E.D.N.C. 
1978); State v. Felts, 79 N.C. App. 205, 339 
».H.2d 99 (1986). 


Cited in Nash County Bd. of Educ. v. 


§ 75-15.1. Restoration of property and cancellation of con- 
tract. 


In any suit instituted by the Attorney General to enjoin a practice alleged to 
violate G.S. 75-1.1, the presiding judge may, upon a final determination of the 
cause, order the restoration of any moneys or property and the cancellation of 
any contract obtained by any defendant as a result of such violation. (1973, c. 
bias. 2.) 


bly’s Response to Ownership of Time Share 
Contracts,” see 15 N.C. Cent. L.J. 56 (1984). 


Legal Periodicals. — For comment, “Time 
Sharing: The North Carolina General Assem- 
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CASE NOTES 


This section is a companion enforce- 
ment provision to G.S. 75-1.1. State ex rel. 
Edmisten v. J.C. Penney Co., 292 N.C. 311, 233 
S.E.2d 895 (1977). 

Applicability of Section to Debt Collec- 
tion Activities. — Inherent in the remedy of 
this section is the intent to prohibit only unfair 
and deceptive practices affecting sales. If the 
legislature had intended to cover debt collection 
activities it would have provided for the rescis- 
sion of contracts not only where the contract is 
obtained as a result of a violation, but also 
where a violation occurs which is unrelated to 
the contract’s formation. State ex rel. Edmisten 
v. J.C. Penney Co., 292 N.C: 311, 233 S.H.2d 895 
G97) 

Unnecessary to Return Valueless Prop- 
erty. — It was unnecessary that the parties 
receiving restitution be ordered to return the 
drums of mislabeled and useless antifreeze to 
the seller, where the record clearly showed that 


§ 75-15.2. Civil penalty. 


the antifreeze had no value. State ex rel. 
Edmisten v. Zim Chem. Co., 45 N.C. App. 604, 
263 S.E.2d 849 (1980). 

Interest on Judgment. — In an action 
under former G.S. 75-5 to enjoin deceptive acts 
and practices in the sale of antifreeze, interest 
on the court’s judgment ordering defendant to 
make restoration payments to 33 customers 
was governed by G.S. 24-5 and should have 
been awarded only from the time of entry of the 
judgment. State ex rel. Edmisten v. Zim Chem. 
Co., 45 N.C. App. 604, 263 S.E.2d 849 (1980). 

Applied in Atlantic Purchasers, Inc. v. Air- 
craft Sales, Inc., 705 F.2d 712 (4th Cir. 1983). 

Cited in Bache Halsey Stuart, Inc. v. 
Hunsucker, 38 N.C. App. 414, 248 S.E.2d 567 
(1978); Mayton v. Hiatt’s Used Cars, Inc., 45 
N.C. App. 206, 262 S.E.2d 860 (1980); State ex 
rel. Easley v. Rich Food Servs., Inc., 139 N.C. 
App. 691, 535 S.E.2d 84, 2000 N.C. App. LEXIS 
1041 (2000). 


In any suit instituted by the Attorney General, in which the defendant is 


found to have violated G.S. 75-1.1 and the acts or practices which constituted 
the violation were, when committed, knowingly violative of a statute, the court 
may, in its discretion, impose a civil penalty against the defendant of up to five 
thousand dollars ($5,000) for each violation. In any action brought by the 
Attorney General pursuant to this Chapter in which it is shown that an action 
or practice when committed was specifically prohibited by a court order, the 
Court may, in its discretion, impose a civil penalty of up to five thousand 
dollars ($5,000) for each violation. Civil penalties may be imposed in a new 
action or by motion in an earlier action, whether or not such earlier action has 
been concluded. In determining the amount of the civil penalty, the court shall 
consider all relevant circumstances, including, but not limited to, the extent of 
the harm caused by the conduct constituting a violation, the nature and 
persistence of such conduct, the length of time over which the conduct 
occurred, the assets, liabilities, and net worth of the person, whether corporate 
or individual, and any corrective action taken by the defendant. The clear 
proceeds of penalties so assessed shall be remitted to the Civil Penalty and 
Forfeiture Fund in accordance with G.S. 115C-457.2. (1977, c. 747, s. 3; 1983, 
Ca (21) Sade 1098-7 ye 09s) 


Legal Periodicals. — For comment on this 
section, see 56 N.C.L. Rev. 547 (1978). 

For survey of 1980 commercial law, see 59 
N.C.L. Rev. 1017 (1981). 


For comment on the Business Opportunity 
Sales Act of 1977, see 17 Wake Forest L. Rev. 
623 (1981). 


CASE NOTES 


Applied in Atlantic Purchasers, Inc. v. Air- 
craft Sales, Inc., 705 F.2d 712 (4th Cir. 1983). 

Cited in Holley v. Coggin Pontiac, Inc., 43 
N.C. App. 229, 259 S.E.2d 1 (1979); Marshall v. 


Miller, 47 N.C. App. 530, 268 S.E.2d 97 (1980); 
Marshall v. Miller, 302 N.C. 539, 276 S.E.2d 
397 (1981); Ken-Mar Fin. v. Harvey, 90 N.C. 
App. 362, 368 S.E.2d 646 (1988); Ocean Hill 
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Joint Venture v. North Carolina Dep’t of Envi- 

ronment, Health & Natural Resources, 333 

N.C. 318, 426 S.E.2d 274 (1993). 


§ 75-16. Civil action by person injured; treble damages. 


If any person shall be injured or the business of any person, firm or 
corporation shall be broken up, destroyed or injured by reason of any act or 
thing done by any other person, firm or corporation in violation of the 
provisions of this Chapter, such person, firm or corporation so injured shall 
have a right of action on account of such injury done, and if damages are 
assessed in such case judgment shall be rendered in favor of the plaintiff and 
against the defendant for treble the amount fixed by the verdict. (1913, c. 41, 


Mees.) 25745 1969, 66833) 1977, c. 707.) 


Legal Periodicals. — For comment, “Con- 
sumer Protection and Unfair Competition — 
The 1969 Legislation,” see 48 N.C.L. Rev. 896 
(1970). 

For article on antitrust and unfair trade 
practice law in North Carolina, with federal 
law compared, see 50 N.C.L. Rev. 199 (1972). 

For comment, “Attacking the ‘Forfeiture as 
Liquidated Damages’ Clause in North Carolina 
Installment Land Sales Contracts as an Equi- 
table Mortgage, Penalty and Unfair and Decep- 
tive Trade Practice,” see 7 N.C. Cent. L.J. 370 
(1976). 

For survey of 1980 commercial law, see 59 
N.C.L. Rev. 1017 (1981). 

For comment on the Business Opportunity 
Sales Act of 1977, see 17 Wake Forest L. Rev. 
623,44 987): 

For article discussing unfair methods of com- 
petition, deceptive trade practices, and unfair 
trade practices, see 5 Campbell L. Rev. 119 
(1982). 

For note suggesting that intent is not re- 
quired to award treble damages for a violation 
of North Carolina’s Unfair or Deceptive Acts or 
Practices Statute, see 18 Wake Forest L. Rev. 
134 (1982). 

For comment on the Landlord Eviction Rem- 
edies Act in light of Spinks v. Taylor, 303 N.C. 
256, 278 S.E.2d 501 (1981), see 18 Wake Forest 
L. Rev. 25 (1982). 

For comment, “Time Sharing: The North 
Carolina General Assembly’s Response to Own- 


ership of Time Share Contracts,” see 15 N.C. 
Cent. L.J. 56 (1984). 

For article discussing pendent claims for 
damages in actions under the Federal Racke- 
teer Influenced and Corrupt Organizations Act, 
see 7 Campbell L. Rev. 299 (1985). 

For survey of North Carolina construction 
law, with particular reference to unfair or de- 
ceptive acts or practices, see 21 Wake Forest L. 
Rev. 633 (1986). 

For survey of 1987 law on unfair and decep- 
tive trade practices, see 65 N.C.L. Rev. 1169 
(1987): 

For note, “Consumer Protection — The Un- 
fair Trade Practice Act and the Insurance Code: 
Does Per Se Necessarily Preempt?”, see 10 
Campbell L. Rev. 487 (1988). 

For note, “Ellis v. Northern Star Co.: Libel in 
a Business Setting Subject to Mandatory Treble 
Damages Under North Carolina General Stat- 
utes Sections 75-1.1 and 75-16,” see 69 N.C.L. 
Rev. 1739 (1991). 

For survey on consumer law, see 70 N.C.L. 
Rev. 1959 (1992). 

For article, “The Learned Profession Exemp- 
tion of the North Carolina Deceptive Trade 
Practices Act: The Wrong Bright Line?,” see 15 
Campbell L. Rev. 223 (1993). 

For article, “North Carolina’s New Punitive 
Damages Statute: Who’s Being Punished, Any- 
way?,” see 74 N.C.L. Rev. 2174 (1996). 

For article, “Unfair Trade Practices, Anti- 
trust and Consumer Welfare in North Caro- 
lina,” see 80 N.C.L. Rev. 1927 (2002). 


CASE NOTES 


I. In General. 
Il. Practice and Procedure. 
III. Damages. 


I. IN GENERAL. 


Purpose. — The purpose of the statutory 
provisions for treble money damages and attor- 
ney’s fees in this section and G.S. 75-16.1 was 


to encourage private enforcement in the mar- 
ketplace and to make the bringing of such suit 
more economically feasible. Winston Realty Co. 
vGH.G.2Incs 314 N.G.-204361 Sid <Gyu7 
(1985). 
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Legislative Intent. — It was the clear in- 
tention of the General Assembly in enacting 
G.S. 75-1.1 and this section, among other 
things, to declare deceptive acts or practices in 
the conduct of any trade or commerce in North 
Carolina unlawful, to provide civil means to 
maintain ethical standards of dealings between 
persons engaged in business and the consum- 
ing public within this State and to enable a 
person injured by deceptive acts or practices to 
recover treble damages from a wrongdoer. 
Hardy v. Toler, 24 N.C. App. 625, 211 S.E.2d 
809, modified on other grounds, 288 N.C. 303, 
218 S.E.2d 342 (1975); American Craft Hosiery 
Corp. v. Damascus Hosiery Mills, Inc., 575 F. 
Supp. 816 (W.D.N.C. 1983). 

In enacting this section and G.S. 75-16.1, the 
legislature intended to establish an effective 
private cause of action for aggrieved consumers 
in this State. Marshall v. Miller, 302 N.C. 539, 
276 8.E.2d 397 (1981). 

The legislature’s intent in enacting this sec- 
tion was to create a new, private cause of action 
for aggrieved consumers, since traditional com- 
mon-law remedies were often deficient. Win- 
ston Realty Co. v. G.H.G., Inc., 314 N.C. 90, 331 
S.E.2d 677 (1985). 

The North Carolina Legislature must have 
intended that substantial aggravating circum- 
stances be present before any practice is 
deemed unfair under G.S. 75-1.1, since it pro- 
vided that any damages suffered by the victim 
are to be trebled. General United Co. v. Amer- 
ican Honda Motor Co., 618 F. Supp. 1452 
(W.D.N.C. 1985). 

By enacting the 1969 revisions to this sec- 
tion, the General Assembly clearly intended to 
expand the class of persons with standing to 
sue for a violation of Chapter 75 to include any 
person who suffers an injury under Chapter 75, 
regardless of whether that person purchased 
directly from the wrongdoer. Hyde v. Abbott 
Labs., Inc., 123 N.C. App. 572, 473 S.E.2d 680 
(1996). 

Standing of Consumer. — This section 
allows a suit by an indirect purchaser; thus, 
consumers who did not buy infant formula 
directly from the manufacturer had standing to 
sue. Hyde v. Abbott Labs., Inc., 123 N.C. App. 
572, 473 S.E.2d 680 (1996). 

Applicability. — Situations where small 
monetary damages were involved are not the 
only situations to which this section applies. 
Mosley & Mosley Bldrs., Inc. v. Landin Ltd., 97 
N.C. App. 511, 389 S.E.2d 576, cert. denied, 326 
N.C. 801, 393 S.E.2d 898 (1990). 

Section Remedial as Well as Punitive. — 
This section is partially punitive in nature in 
that it clearly serves as a deterrent to future 
violations; but it is also remedial for other 
reasons, among them the fact that it encour- 
ages private enforcement and the fact that it 
provides a remedy for aggrieved parties. Mar- 
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shall v. Miller, 302 N.C. 539, 276 S.E.2d 397 
(1981). 

This section is both remedial and punitive in 
nature. Seafare Corp. v. Trenor Corp., 88 N.C. 
App. 404, 363 S.E.2d 643, cert. denied, 322 N.C. 
114, 367 S.E.2d 917 (1988). 

But while this section is punitive, it is 
not a penal statute. United Roasters, Inc. v. 
Colgate-Palmolive Co., 485 F. Supp. 1049 
(E.D.N.C. 1980), aff'd, 649 F.2d 985 (4th Cir. 
E93), 

And It Is Not Intended as a Penalty. — It 
would not be proper for the North Carolina 
Appeals Court to strain to infer that the Gen- 
eral Assembly meant this section to be a pen- 
alty where, in the preceding statutory section, 
the General Assembly has expressly created a 
“penalty” denominated as such and reserved 
the authority to enforce the “penalty” to the 
State’s chief law enforcement officer. The lan- 
guage of G.S. 75-15.2 is sufficiently particular 
for the court to conclude that had the General 
Assembly intended its sister provision, G.S. 
75-16, also to be a “penalty,” the General As- 
sembly would have expressly provided for a 
second “penalty.” Holley v. Coggin Pontiac, Inc., 
43 N.C. App. 229, 259 S.E.2d 1, cert. denied, 
298 N.C. 806, 261 S.E.2d 919 (1979). 

Plaintiffs may not utilize the North 
Carolina Unfair and Deceptive Trade 
Practices Act to create a private right of 
action where none exists and thereby cir- 
cumvent the intent of the legislature to have 
the honesty requirement in the enforcement 
section of the North Carolina Clean Water Act 
enforced as provided for in that section; the 
Unfair and Deceptive Trade Practices Act was 
created to regulate, among other things, decep- 
tive behavior in the permitting process under 
the Clean Water Act, and it provides the exclu- 
Sive statutory remedy for violation thereof. 
Brinkman vy. Barrett Kays & Assocs., P.A., 155 
N.C. App. 738, 575 S.E.2d 40, 2003 N.C. App. 
LEXIS 17 (2003). 

Inapplicability to Cases Involving Inno- 
cent and Unintentional Infringement of 
Unregistered Trademarks. — This section 
and G.S. 75-1.1 were not intended to apply to 
cases involving innocent and unintentional in- 
fringement of unregistered trademarks. Side- 
show, Inc. v. Mammoth Records, Inc., 751 F. 
Supp. 78 (E.D.N.C. 1990). 

Failure to Prove Unfair Claims Prac- 
tices Does Not Necessitate Judgment 
Against Claim for Unfair Trade Practices. 
— Award of treble damages and attorney fees 
under the North Carolina Unfair and Deceptive 
Trade Practices Act was not precluded by ear- 
lier summary judgment for the insurer on in- 
sured’s claim under the North Carolina Unfair 
Claims Settlement Practices Act; failure to 
prove unfair claims practices does not indepen- 
dently necessitate judgment as a matter of law 
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against a related claim for unfair trade prac- 
tices. High Country Arts & Craft Guild v. Hart- 
ford Fire Ins. Co., 126 F.3d 629 (4th Cir. 1997). 

Accrual of Action. — A cause of action for 
unfair and deceptive trade practices under this 
section accrues when the right to institute and 
maintain a suit arises, or when the violation 
occurs. Hinson v. United Fin. Servs., Inc., 123 
N.C. App. 469, 473 S.E.2d 382 (1996). 

Postjudgment Interest. — This section 
provides for postjudgment interest on judg- 
ments for money damages generally, including 
a judgment for treble damages, until the judg- 
ment is paid. Custom Molders, Inc. v. American 
Yard) Prods. Inc., 842 N.C. 133, 463 S.E.2d 199 
(1995): 

If a violation of this Chapter is found, 
treble damages must be awarded. Bhatti v. 
Buckland, 328 N.C. 240, 400 S.E.2d 440 (1991). 

Interest Included in Costs Trebled. — 
Where, at the time the contract between the 
parties was made, it was reasonable to expect 
that if, as a result of defendant’s breach, plain- 
tiff was required to spend an _ additional 
$15,727.11 over and above the original contract 
price to complete the log home, additional fi- 
nancing would be necessary, the interest was 
part of the cost of negotiating new financing 
and was foreseeable as a natural and contem- 
plated result of borrowing money; therefore, 
these costs were a proximate result of defen- 
dant’s breach and were entitled to be recovered 
with the principal of the loan and the combined 
amount trebled pursuant to this section. Quate 
v. Caudle, 95 N.C. App. 80, 381 S.E.2d 842, cert. 
denied, 325 N.C. 709, 388 S.E.2d 462 (1989). 

Trebling Damages Before Adding Dam- 
ages for Another Claim. — Plaintiffs who 
proved that defendant insurer violated both 
G.S. 75-1.1 and G.S. 58-63-15(11) were entitled 
to damages for the G.S. 58-63-15(11) claim plus 
treble damages for the G.S. 75-1.1 claim, not 
three times the sum of the two claims. Gray v. 
North Carolina Ins. Underwriting Ass’n, 352 
N.C. 61, 529 S.E.2d 676, 2000 N.C. LEXIS 437 
(2000). 

Trebling Damages Before Deducting 
Set-Off. — Trial court committed no error by 
trebling the damages awarded before deducting 
the set-off amount stipulated by the parties as 
due and owing on defendant’s counterclaim. 
Washburn v. Vandiver, 93 N.C. App. 657, 379 
S.E.2d 65 (1989). 

Deception of Debtor Who Lost Use of 
Retirement Fund. — Practices and actions of 
credit union in deceiving borrower into think- 
ing that credit union had a valid, enforceable 
security interest in his retirement account by 
inserting the word “retirement” in the “other 
collateral” block on front of loan documents and 
having debtor sign documents at the time of 
making his first loan, which authorized the 
sending of employee’s retirement checks to the 
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credit union and depositing therein and the 
filing away of these forms and applying them to 
all loans thereafter made violated public policy 
of protecting the retirement accounts of teach- 
ers and other state employees, having the ten- 
dency to deceive them regarding their rights as 
to their retirement accounts and collectively 


constitute unfair and deceptive trade practices; 


since debtor was damaged as a result of such 
practices in that he lost the ability to use his 
retirement fund for his own needs, including 
eventual retirement, he was entitled to recover 
treble damages and attorney’s fees. Petersen v. 
State Employees Credit Union (In re Kittrell), 
115 Bankr. 873 (Bankr. M.D.N.C. 1990). 

Trustee, as Successor in Interest of 
Debtor’s Estate, Could Recover Damages 
and Fees. — Where lending and collection 
practices of the credit union collectively consti- 
tuted unfair and deceptive trade practices pur- 
suant to G.S. 75-1.1 and where the credit union 
willfully engaged in unfair and deceptive trade 
practices, and that the debtor was deceived and 
damaged as a result thereof, trustee, as the 
successor in interest of the debtor’s claims 
against the credit union was therefore entitled 
to recover treble damages and attorneys’ fees 
pursuant to this section and G.S. 75-16.1 on 
behalf of the debtor’s estate. Petersen v. State 
Employees Credit Union (In re Kittrell), 115 
Bankr. 873 (Bankr. M.D.N.C. 1990). 

Violation of Federal Copyright Law. — 
The treble damages provision only authorizes 
the trebling of actual damages found to have 
resulted from violations of the Unfair and De- 
ceptive Trade Practice Act. It does not purport 
to authorize trebling of either actual or statu- 
tory damages found recoverable for parallel 
violations of federal copyright law. Nintendo of 
Am., Inc. v. Aeropower Co., 34 F.3d 246 (4th Cir. 
1994). 

Applied in Mayton v. Hiatt’s Used Cars, Inc., 
45 N.C. App. 206, 262 S.E.2d 860 (1980); Mar- 
tin v. Pilot Indus., 632 F.2d 271 (4th Cir. 1980); 
Kent v. Humphries, 50 N.C. App. 580, 275 
S.E.2d 176 (1981); Smith v. King, 52 N.C. App. 
158, 277 S.E.2d 875 (1981); North Carolina 
Nat] Bank v)Carter,”71) N.C, App, 118322 
S.E.2d 180 (1984); Coble v. Richardson Corp., 
71 N.C. App. 511, 322 S.E.2d 817 (1984); Rodg- 
ers Bldrs., Inc. v. McQueen, 76 N.C. App. 16, 
331 S.E.2d 726 (1985); Bunting v. Perdue, Inc., 
611 Supp: 682 (EH. DIN;C:61985)= Cottonry, 
Stanley, 86 N.C. App. 534, 358 S.E.2d 692 
(1987); Southern Pines Chrysler-Plymouth, 
Inc. v. Chrysler Corp., 826 F.2d 1360 (4th Cir. 
1987); United Labs., Inc. v. Kuykendall, 102 
N.C. App. 484, 403 S.E.2d 104 (1991); Malone v. 
Topsail Area Jaycees, Inc., 113 N.C. App. 498, 
439 S.E.2d 192 (1994); Adams v. Jones, 114 
N.C. App. 256, 441 S.E.2d 699 (1994); State 
Props., LLC v. Ray, 155 N.C. App. 65, 574 
S.E.2d 180, 2002 N.C. App. LEXIS 1701 (2002), 


903 


§75-16 


cert. denied, 356 N.C. 694, 577 S.E.2d 889 
(2003); DIRECTV, Inc. v. Cephas, 294 F. Supp. 
2d 760, 2003 U.S. Dist. LEXIS 22297 (M.D.N.C. 
2003). 

Cited in Waldron Buick Co. v. GMC, 254 
N.C. 117, 118 S.E.2d 559 (1961); Ramsey v. 
Camp, 254 N.C. 448, 119 S.E.2d 209 (1961); 
Parsons v. Bailey, 30 N.C. App. 497, 227 S.E.2d 
166 (1976); Ray v. United Family Life Ins. Co., 
430 F. Supp. 1853 (W.D.N.C. 1977); Travelers 
Ins. Co. v. Ryder Truck Rental, Inc., 34 N.C. 
App. (379 492388.40.Fe 20.6198) 977): Loves a. 
Pressley, 34 N.C. App. 503, 239 S.H.2d 574 
(1977); Anderson v. Pamlico Chem. Co., 470 F. 
Supp. 12 (E.D.N.C. 1977); Nash County Bd. of 
Educ. vy. Biltmore. Co, 464 KE, Supp,..1027 
(E.D.N.C. 1978); Nash County Bd. of Educ. v. 
Biltmore Co., 464 F. Supp. 1027 (E.D.N.C. 
1978); CF Indus., Inc. v. Transcontinental Gas 
Pipe Line Corp., 448 F. Supp. 475 (W.D.N.C. 
1978); Greenway v. North Carolina Farm Bu- 
reau) Mut). Ins.) C@o..; 385) NiCivApp. 308.9244 
S.E.2d 339 (1978); Bache Halsey Stuart, Inc. v. 
Hunsucker, 38 N.C. App. 414, 248 S.E.2d 567 
(1978); Harrington Mfg. Co. v. Powell Mfg. Co., 
38 N.C. App. 398, 248 S.E.2d 739 (1978): Bur- 
gess v. North Carolina Farm Bureau Mut. Ins. 
Co., 44 N.C. App. 441, 261 S.E.2d 234 (1980); 
Wachovia Bank & Trust Co. v. Smith, 44 N.C. 
App. 685, 262 S.E.2d 646 (1980); Hammers v. 
Lowe’s Cos., 48 N.C. App. 150, 268 S.E.2d 257 
(1980); vlaylonvy, Hayes,(302 IN.C, 627.276 
S.E.2d 369 (1981); Old Dominion Distribs., Inc. 
v. Bissette, 56 N.C. App. 200, 287 S.E.2d 409 
(1982); American Travel Corp. v. Central Caro- 
lina Bank & Trust Co., 57 N.C. App. 437, 291 
S.E.2d 892 (1982); ITCO Corp. v. Michelin Tire 
Corp., 722 F.2d 42 (4th Cir. 1983); Simmons v. 
C.W. Myers Trading Post, Inc., 68 N.C. App. 
O11, 315 S.E.2d 75 (1984); Day v. Coffey, 68 N.C. 
App. 509, 315 S.E.2d 96 (1984); Lindner v. 
Durham Hosiery Mills, Inc., 761 F.2d 162 (4th 
Cir. 1985); Baker v. Log Sys., 75 N.C. App. 347, 
330 S.E.2d 632 (1985); Skinner v. E.F. Hutton & 
Co., 314 N.C. 267, 333 S.E.2d 236 (1985); L.C. 
Williams Oil Co. v. Exxon Corp., 625 F. Supp. 
477 (M.D.N.C. 1985); Pearce v. American De- 
fender Life Ins. Co., 316 N.C. 461, 343 S.E.2d 
174 (1986); United Va. Bank v. Air-Lift Assocs., 
79 N.C. App. 315, 339 S.E.2d 90 (1986); 
Ehlenbeck v. Patton, 58 Bankr. 149 (W.D.N.C. 
1986); Yadkin Valley Bank & Trust Co. v. North- 
western Bank, 80 N.C. App. 716, 343 S.E.2d 
439 (1986); Jackson v. Hollowell Chevrolet Co., 
81 N.C. App. 150, 343 S.E.2d 577 (1986); 
Opsahl v. Pinehurst, Inc., 81 N.C. App. 56, 344 
S.E.2d 68 (1986); American Marble Corp. v. 
Crawford, 84 N.C. App. 86, 351 S.E.2d 848 
(1987); Sampson-Bladen Oil Co. v. Walters, 86 
N.C. App. 173, 356 S.E.2d 805 (1987); United 
Labs., Inc. v. Kuykendall, 87 N.C. App. 296, 361 
S.H.2d 292 (1987); Mosley & Mosley Bldrs., Inc. 
v. Landin Ltd., 87 N.C. App. 438, 361 S.E.2d 
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608 (1987); Robertson v. Boyd, 88 N.C. App. 
437, 363 S.E.2d 672 (1988); Miller v. Ensley, 88 
N.C. App. 686, 365 S.E.2d 11 (1988); Ken-Mar 
Fin. v. Harvey, 90 N.C. App. 362, 368 S.E.2d 646 
(1988); Taylor v. Foy, 91 N.C. App. 82, 370 
S.E.2d 442 (1988); Warfield v. Hicks, 91 N.C. 
App. 1, 370 S.E.2d 689 (1988); Hajmm Co. v. 
House of Raeford Farms, Inc., 94 N.C. App. 1, 
379 S.E.2d 868 (1989); Overcash v. Blue Cross 
& Blue Shield, 94 N.C. App. 602, 381 S.E.2d 
330 (1989); Shell Oil Co. v. Commercial Petro., 
Inc., 733 F. Supp. 40 (W.D.N.C. 1989); River 
Birch Assocs. v. City of Raleigh, 326 N.C. 100, 
388 S.E.2d 538 (1990); American Aluminum 
Prods., Inc. v. Pollard, 97 N.C. App. 541, 389 
S.E.2d 589 (1990); Bhatti v. Buckland, 99 N.C. 
App. 750, 394 S.E.2d 192 (1990); Petersen v. 
State Employees Credit Union (In re Kittrell), 
115 Bankr. 873 (Bankr. M.D.N.C. 1990); 
Lapierre v. Samco Dev. Corp., 103 N.C. App. 
551, 406 S.E.2d 646 (1991); United Dominion 
Indus., Inc. v. Overhead Door Corp., 762 F. 
Supp. 126 (W.D.N.C. 1991); Anders v. Hyundai 
Motor Am. Corp., 104 N.C. App. 61, 407 S.E.2d 
618 (1991); Perry-Griffin Found. v. Proctor, 107 
N.C. App. 528, 421 S.E.2d 186 (1992): Ferris v. 
Haymore, 967 F.2d 946 (4th Cir. 1992); Liggett 
Group, Inc. v. Sunas, 113 N.C. App. 19, 437 
S.E.2d 674 (1993); Jefferson-Pilot Life Ins. Co. 
v. Spencer, 336 N.C. 49, 442 S.E.2d 316 (1994); 
Isenhour v. Universal Underwriters Ins. Co., 
341 N.C. 597, 461 S.E.2d 317 (1995); Broussad 
v. Meineke Disct. Muffler Shops, Inc., 958 F. 
Supp. 1087 (W.D.N.C. 1997); Edwards v. West, 
128 N.C. App. 570, 495 S.E.2d 920 (1998), cert. 
denied, 348 N.C. 282, 501 S.E.2d 918 (1998); 
Jones v. Asheville Radiological Group, 129 N.C. 
App. 449, 500 S.E.2d 740 (1998); First Atl. Mgt. 
Corp. v. Dunlea Realty Co., 131 N.C. App. 242, 
507 S.E.2d 56 (1998); Gray v. North Carolina 
Ins. Underwriting Ass’n, 132 N.C. App. 63, 510 
S.E.2d 396 (1999); Market Am., Inc. vy. 
Christman-Orth, 134 N.C. App. 234, 520 S.E.2d 
570 (1999); Jones v. Asheville Radiological 
Group, P.A., 134 N.C. App. 520, 518 S.E.2d 528 
(1999); State ex rel. Easley v. Rich Food Servs., 
Inc: 139 N.C. App. 691, 535,.S:E 2d, 844.2000 
N.C. App. LEXIS 1041 (2000); Stephenson y. 
Warren, 136 N.C. App. 768, 525 S.E.2d 809, 
2000 N.C. App. LEXIS 139 (2000); Wilson v. 
Jefferson-Green, Inc., 1836 N.C. App. 824, 526 
S.E.2d 506, 2000 N.C. App. LEXIS 161 (2000); 
Byrd’s Lawn & Landscaping, Inc. v. Smith, 142 
N.C. App. 371, 542 S.E.2d 689, 2001 N.C. App. 
LEXIS 99 (2001); S. Atl. Ltd. P’ship of Tenn., LP 
v. Riese, 284 F.3d 518, 2002 U.S. App. LEXIS 
4747 (4th. Cir. 2002); Bell v. E. Davis Int'l, Inc., 
197 ¥. Supp 2d.449,. 2002, U.S; Dist wl xs 
5969 (W.D.N.C. 2002); Anderson v. Lancaster 
Aviation, Inc., 220 F. Supp. 2d 524, 2002 U.S. 
Dist. LEXIS 18423 (M.D.N.C. 2002); Blanken- 
ship v. Town & Country Ford, Inc., 155 N.C. 
App. 161, 574 S.E.2d 132, 2002 N.C. App. 
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LEXIS 1599 (2002), cert. denied, appeal dis- 
missed, 357 N.C. 61, 579 S.E.2d 384 (2003); 
Volumetrics Med. Imaging, Inc. v. ATL Ultra- 
sound, Inc., 243 F. Supp. 2d 386, 2003 U.S. Dist. 
LEXIS 1354 (M.D.N.C. 2003); Wilson v. Blue 
Ridge Elec. Mbrshp. Corp., 157 N.C. App. 355, 
578 S.E.2d 692, 2003 N.C. App. LEXIS 541 
(2003); Lippard v. Unumprovident Corp., 261 F. 
Supp: 2d 368, 2003 U.S. Dist. LEXIS 7348 
(M.D.N.C. 2003). 


Il. PRACTICE AND PROCEDURE. 


Who May Bring Action. — The contention 
that an action for the violation of this Chapter 
resulting in injury to a party’s business can 
only be brought by the Attorney General is 
contrary to the provisions of this section. Ben- 
nett v. Southern Ry., 211 N.C. 474, 191 S.E. 240 
L937): 

Who Are Protected. — Individual consum- 
ers are not the only ones protected and pro- 
vided a remedy under G.S. 75-1.1 and this 
section. Olivetti Corp. v. Ames Bus. Sys., 81 
N.C. App. 1, 344 S.E.2d 82 (1986), aff’d in part 
and rev'd in part on other grounds, 319 N.C. 
534, 356 S.E.2d 578 (1987). 

The State of North Carolina is not a 
person, firm, or corporation within the 
meaning of this section. Sperry Corp. v. 
Patterson, 73 N.C. App. 123, 325 S.E.2d 642 
(1985). 

The State is not a person, firm or corporation 
that can be sued under this section. F. Ray 
Moore Oil Co. v. State, 80 N.C. App. 139, 341 
S.E.2d 371, cert. denied, 317 N.C. 333, 346 
2202139 (1986). 

But the State as Consumer Can Take 
Advantage of This Section. — There is no 
reason why the State as a consumer cannot 
take advantage of this section if it is the victim 
of an unfair or deceptive trade practice. F. Ray 
Moore Oil Co. v. State, 80 N.C. App. 139, 341 
S.E.2d 371, cert. denied, 317 N.C. 3338, 346 
S.E.2d 139 (1986). 

Standing of Dealer to Sue Distributor. — 
G.S. 75-1.1 was applicable to the distributor- 
dealer relationship between defendant and 
plaintiff, and plaintiff dealer had standing to 
sue distributor under this section. Olivetti 
Corp. v. Ames Bus. Sys., 81 N.C. App. 1, 344 
S.E.2d 82 (1986), aff'd in part and rev'd in part 
on other grounds, 319 N.C. 534, 356 S.E.2d 578 
(1987). 

What Must Be Proved In Order to Pre- 
vail. — In order to prevail under G.S. 75-1.1 
and this section, trustee must show that (1) the 
acts or practices in question are “in or affecting 
commerce’; (2) the acts or practices in question 
had the capacity or tendency to deceive or were 
unfair; and (3) the debtor suffered actual injury 
as a proximate result of credit union’s acts or 
practices. Petersen v. State Employees Credit 
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Union (In re Kittrell), 115 Bankr. 873 (Bankr. 
M.D.N.C. 1990). 

Causal Relation Between Violation and 
Injury Must Be Shown. — Former G.S. 75-5 
condemns a contract of sale only when such 
sale is made “upon the condition” that the 
purchaser shall not deal in the goods or mer- 
chandise of a competitor of the seller, and in 
order for a party to recover damages for a 
breach of the statute under the provisions of 
this section, he must show a violation of the 
statute and a causal relation between the vio- 
lation and injury to his business. Lewis v. 
Archbell, 199 N.C. 205, 154 S.E. 11 (1930). See 
Bennett v. Southern Ry., 211 N.C. 474, 191 S.E. 
240 (1937). 

Determination of Facts and Law. — In 
cases under G.S. 75-1.1 and this section the 
jury finds facts, and based on the jury’s find- 
ings, the court then determines as a matter of 
law whether the defendant’s conduct violated 
G.S. 75-1.1. Chastain v. Wall, 78 N.C. App. 350, 
337 S.E.2d 150 (1985), cert. denied, 316 N.C. 
375, 342 S.E.2d 891 (1986). 

In cases under G.S. 75-1.1 and this section, it 
is ordinarily for the jury to determine the facts, 
and based on the jury’s findings, the court must 
then determine as a matter of law whether the 
defendant engaged in unfair or deceptive acts 
or practices in the conduct of trade or com- 
merce. La Notte, Inc. v. New Way Gourmet, 
Inc., 83 N.C. App. 480, 350 8.E.2d 889 (1986), 
cert. denied and appeal dismissed, 319 N.C. 
459, 354 S.E.2d 888 (1987); Chastain v. Wall, 78 
N.C» App. 350,337 S:B-2d 150¢(1985)) cert: 
denied, 316 N.C. 375; 342.S.E.2d 891 (1986); 
Medina v. Town & Country Ford, Inc., 85 N.C. 
App. 650, 355 S.E.2d 831 (1987), aff'd, 321 N.C. 
591, 364 S.E.2d 140 (1988). 

Causal Relation Is Issue of Fact for Jury. 
— Whether there is a causal relation between 
the violation of the statute and the injury 
complained of is an issue of fact for a jury. Ellis 
v. Smith-Broadhurst, Inc., 48 N.C. App. 180, 
2635.4.2¢d 271, (1980): 

Actual Injury Must Be Proved. — As an 
essential element of a cause of action under this 
section, plaintiff must prove not only a violation 
of G.S. 75-1.1 by the defendants, but also that 
plaintiff has suffered actual injury as a proxi- 
mate result of defendants’ misrepresentations. 
Ellis v. Smith-Broadhurst, Inc., 48 N.C. App. 
180, 268 S.E.2d 271 (1980); Bailey v. LeBeau, 
79 N.C. App. 345, 339 S.E.2d 460, modified and 
aff’d, 318 N.C. 411, 348 $.E.2d 524 (1986). 

Standard of Proximate Cause. — Under 
this section, the North Carolina courts apply 
the standard of proximate cause articulated in 
federal antitrust cases. American Rockwool, 
Inc. v. Owens-Corning Fiberglas Corp., 640 F. 
Supp. 1411 (E-D:N.C. 1986). 

Statute of Limitations Prior to Enact- 
ment of G.S. 75-16.2. — An action under this 
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section to recover treble damages for a violation 
of the unfair trade practices statute, G.S. 75- 
1.1, instituted prior to the enactment of the 
four-year statute of limitations of G.S. 75-16.2 
on June 12, 1969, is governed by the three-year 
limitation of G.S. 1-52(2), not the one-year 
limitation of G.S. 1-54(2) applicable to actions 
to recover a statutory penalty. Holley v. Coggin 
Pontiac, Inc., 43 N.C. App. 229, 259 S.E.2d 1, 
cert. denied, 298 N.C. 806, 261 S.E.2d 919 
C1979), 

Accrual of Cause of Action. — Any breach 
of contract by a trademark licensor first oc- 
curred when the third party’s interim injunc- 
tion based on its assertion of a superior regis- 
tration effectively caused a _ cessation of 
performance of the licensor’s contractual obli- 
gation, which was to continuously provide the 
trademark for the licensee’s use. Any claim for 
fraud or unfair trade practices also accrued no 
later than the date of the interim injunction. 
Rothmans Tobacco Co. v. Liggett Group, Inc., 
770 F.2d 1246 (4th Cir. 1985). 

State Court Antitrust Consent Decree 
Res Judicata in Federal Court on Identi- 
cal Cause of Action. — There was a sufficient 
identity of causes of action between a state 
court antitrust action and a federal district 
court antitrust action to support a finding of res 
judicata based on the consent judgment in the 
earlier state court action, where the two suits 
alleged the same operative facts and the same 
illegal price-fixing conspiracy, and the state and 
federal statutes upon which the actions were 
based were identical except for the interstate 
commerce requirement of the federal statute. 
Nash County Bd. of Educ. v. Biltmore Co., 640 
F.2d 484 (4th Cir. 1981), cert. denied, 454 U.S. 
878, 102 S. Ct. 359, 70 L. Ed. 2d 188, rehearing 
denied, 454 U.S. 1117, 102 S. Ct. 692, 70 L. Ed. 
2d 654 (1981). 

Civil Action for Damages and Injunctive 
Relief. — While conspiracies in restraint of 
trade, and undertakings to destroy or injure the 
business of a competitor, with the purpose of 
attempting to fix the price when competition is 
removed, are made unlawful, these provisions 
do not prevent one whose business as a common 
carrier has been injured and threatened by any 
of the acts thus denounced from pursuing a 
remedy by civil action for damages and seeking 
the interposition of equity, if necessary to re- 
strain wrongful acts which threaten irrepara- 
ble loss. Burke Transit Co. v. Queen City Coach 
Co., 228 N.C. 768, 47 S.E.2d 297 (1948). 

Proof of fraud would necessarily consti- 
tute an unfair or deceptive act or practice; 
however, the converse is not always true. La 
Notte, Inc. v. New Way Gourmet, Inc., 83 N.C. 
App. 480, 350 S.E.2d 889 (1986), cert. denied 
and appeal dismissed, 319 N.C. 459, 354 S.E.2d 
888 (1987). 

A libel per se of a type impeaching a 
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party in its business activities is an unfair 
or deceptive act in or affecting commerce in 
violation of G.S. 75-1.1, which will justify an 
award of damages under this section for inju- 
ries proximately caused; however, to recover, a 
plaintiff must have suffered actual injury as a 
proximate result of defendant’s deceptive state- 
ment or misrepresentation. Ellis v. Northern 
Star Co., 326 N.C. 219, 388 S.E.2d 127 (1990). 

Conducting Business During Negotia- 
tions Not Grounds for Cause of Action. — 
The activity complained of in count two of 
defendants’ counterclaim did not state a cause 
of action for unfair or deceptive trade practice, 
where defendants asked that plaintiff be sub- 
ject to the risk of treble damages for continuing 
to conduct business during the negotiation pro- 
cess for the purchase of plaintiff business. 
Chesapeake Microfilm, Inc. v. Eastern Micro- 
film Sales & Serv., Inc., 91 N.C. App. 539, 372 
S.E.2d 901 (1988). 

A mere breach of contract does not con- 
stitute an unfair or deceptive trade prac- 
tice. Southern Bldg. Maintenance, Inc. v. Os- 
borne, 127 N.C. App. 327, 489 S.E.2d 892 
(1997); 

Plaintiff subcontractor was not entitled to 
treble the $ 400,000 in compensatory damages 
that he was awarded for defendant contractor’s 
breach of a hurricane debris removal contract, 
where there was no basis for the district court 
to determine that defendant’s conduct was un- 
fair or deceptive because the jury made no 
finding regarding what specific conduct by it 
gave rise to the $ 400,000 damage award. 
United States ex rel. S&D Land Clearing v. 
D’Elegance Mgmt., — F.3d —, 2000 U.S. App. 
LEXIS 16173 (4th Cir. July 13, 2000). 

Intentional Breach of Contract. — In an 
action for breach of contract alleging unfair 
competition, the trial court properly denied 
treble damages where the defendant’s violation 
of its contractual obligation was an intentional 
breach, but there was neither unfairness nor 
deception in formulation of the contract; where 
the jury found no deception in the circum- 
stances of its breach; where the contract was 
carefully negotiated and drawn by sophisti- 
cated parties; and where there was no hint of 
any unfairness to either party before the defen- 
dant’s cessation of performance; thus, no un- 
fairness inhered in the circumstances of the 
breach within the meaning of G.S. 75-1.1 sim- 
ply because the breach was intentional and not 
properly disclosed. United Roasters, Inc. v. 
Colgate-Palmolive Co., 649 F.2d 985 (4th Cir.), 
cert. denied, 454 U.S. 1054, 102 S. Ct. 599, 70 L. 
Ed. 2d 590 (1981). 

Insured was properly awarded treble dam- 
ages against an insured for negotiating the 
insured’s premium payment on a life insurance 
policy and then refunding it, stating that no 
coverage ever existed, because: (1) the insurer’s 
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negotiation of the insured’s payment, after it 
knew of the insured’s health problems, was 
inconsistent with enforcing a “good health” pro- 
vision of the policy and waived that provision; 
(2) the insurer could not claim accord and 
satisfaction based on the insured’s negotiation 
of the refund check, because that negotiation 
was based on the insurer’s misrepresentation 
that the insured was never covered, when it 
knew he was; (3) and this conduct was an 
unfair and deceptive practice under G.S. 75-1.1 
and G.S. 58-63-15(1). Cullen v. Valley Forge 
Pitesins.©o., I619N.C. App. 070, 589 S'E.2d 
423, 2003 N.C. App. LEXIS 2273 (2003), cert. 
denied sub nom. Santomassimo v. Valley Forge 
Diferins..C0., oo0 N'C, 377, 598 S.E.2d 138 
(2004). 

Breach of Warranties in Sale of House. 
— Breach of implied and express warranties 
alone in the sale of a house does not constitute 
a “violation of the provisions” of this Chapter. 
Hence, it is inappropriate to treble damages 
resulting solely from breach of warranties. 
Stone v. Paradise Park Homes, 37 N.C. App. 97, 
245 S.H.2d 801, cert. denied, 295 N.C. 653, 248 
20625 11978). 


Ill. DAMAGES. 


Application of the treble damage pen- 
alty provided by this section to extraterri- 
torial conduct violates the Commerce 
Clause, and is precluded thereby. American 
Rockwool, Inc. v. Owens-Corning Fiberglas 
Corp., 640 F. Supp. 1411 (E.D.N.C. 1986). 

Treble Damages Not Subject to Judicial 
Discretion. — The award of treble damages is 
a right of the successful plaintiff and is not 
subject to judicial discretion. Atlantic Purchas- 
erseinesv. Aircrait oales, Inc:, 705 F.2d'712 (4th 
Cir. 1983), cert. denied, 464 U.S. 848, 1045S. Ct. 
155, 78 L. Ed. 2d 143 (1983). 

Damages assessed pursuant to G.S. 75- 
1.1 are trebled automatically. Pinehurst, 
Inc. v. O’Leary Bros. Realty, 79 N.C. App. 51, 
338 S.E.2d 918; cert. denied, 316 N.C. 378, 342 
S.E.2d 896 (1986). 

Once a plaintiff has established the right to 
recover under G.S. 75-1.1, the award of treble 
damages pursuant to this section is automatic 
and not discretionary. Peterson v. Bozzano, 183 
Bankr. 735 (Bankr. M.D.N.C. 1995). 

Prejudgment Interest Not Trebled. — It 
is appropriate under this section to treble only 
the verdict awarded by the jury and not the 
prejudgment interest assessable pursuant to 
G.S. 24-5(b). Market Am., Inc. v. Rossi, 104 F. 
Supp. 2d 606 (M.D.N.C. 2000), aff’d, 238 F.3d 
413 (4th Cir. 2000). 

Plaintiff whose damages were trebled pursu- 
ant to G.S. 75-16 of the North Carolina Unfair 
and Deceptive Trade Practices Act [G.S. 75-1 et 
seq.] was awarded prejudgment interest on the 
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amount of compensatory damages, $106.25 mil- 
lion, and postjudgment interest on the trebled 
amount, $318.75 million. Volumetrics Med. Im- 
aging, Inc. v. ATL Ultrasound, Inc., — F. Supp. 
2d —, 2003 U.S. Dist. LEXIS 11831 (M.D.N.C. 
July 10, 2003). 

Because treble damages are both puni- 
tive and remedial, a treble damages award of 
$180,000, which was $70,000 over and above 
plaintiff's compensatory damages ($60,000) 
and attorney fees ($50,000), was not an abuse 
of discretion. Leftwich v. Gaines, 134 N.C. App. 
502, 521 S.E.2d 717 (1999). 

Plaintiff establishing a violation of G.S. 
75-1.1 is not entitled to recover both puni- 
tive damages and treble damages under 
this section. He is entitled to recover actual 
damages trebled and to an appropriate award 
of attorneys fees. Jennings Glass Co. v. 
Brummer, 88 N.C. App. 44, 362 S.E.2d 578 
(198 7). 

Punitive damages may be awarded only 
where the wrong is done willfully or under 
circumstances of rudeness, oppression or in a 
manner which evidences a reckless and wanton 
disregard of the plaintiff’s rights. Hardy v. 
Toler, 283 N.C+303,.218 S.E.2d 342 (1975). 

Because G.S. 75-1.1 is in derogation of the 
common law causes of action for unfair or 
deceptive trade practices and this section im- 
poses a penalty, strict construction is in order. 
Thus, absent explicit legislative inclusion, pu- 
nitive damages should be excluded. Pinehurst, 
Inc. v. O’Leary Bros. Realty, 79 N.C. App. 51, 
338 S.E.2d 918, cert. denied, 316 N.C. 378, 342 
S.E.2d 896 (1986). 

Claim based on the Debt Collection Act 
will not support punitive damages. Hollo- 
way v. Wachovia Bank & Trust Co., 339 N.C. 
338, 4025, Ei 2d 23301994): 

Election Between Punitive Damages 
and Treble Damages. — Actions may assert 
both G.S. 75-1.1 violations and fraud based on 
the same conduct or transaction, and plaintiffs 
in such actions may receive punitive damages 
or be awarded treble damages, but may not 
have both. It would be manifestly unfair to 
require plaintiffs in such cases to elect before 
the jury has answered the issues and the trial 
court has determined whether to treble the 
compensatory damages found by the jury, and 
such election should be allowed in the judg- 
ment. Mapp v. Toyota World, Inc., 81 N.C. App. 
421, 344 S.E.2d 297, cert. denied, 318 N.C. 283, 
347 S.E.2d 464 (1986). 

The law in North Carolina does not hold that 
a plaintiff must elect against a Chapter 75 
violation in its entirety. It merely holds that 
plaintiff must elect between punitive damages 
and compensatory damages that are trebled 
pursuant to this section. United Labs., Inc. v. 
Kuykendall, 102 N.C. App. 484, 403 S.E.2d 104 
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C199): atid, 335 NiGalssy 4376S 2de374 
(1993). 

Plaintiffs could have elected to recover tre- 
bled $15,000 compensatory reward ($45,000) 
for defendants’ violation of G.S. 75-1.1 and 
recovered nominal damages of $1.00 for tor- 
tious interference claim, or plaintiffs could 
have elected to take the nominal and punitive 
damages awarded for the tortious interference 
claim and the compensatory damages awarded 
for the violation of G.S. 75-1.1 Plaintiff chose 
the latter. The trial court properly allowed the 
election of damages from the allocated award. 
United Labs., Inc. v. Kuykendall, 102 N.C. App. 
484, 403 S.E.2d 104 (1991), aff'd, 335 N.C. 188, 
437 S.E.2d 374 (1993). 

Election Between Punitive Damages 
and Treble Damages. — Where a jury 
awarded plaintiff $106.25 million in compensa- 
tory damages and $45 million in punitive dam- 
ages for common law fraud, together with $1 
million for violation of the North Carolina Un- 
fair and Deceptive Trade Practices Act 
(UDTPA) [G.S. 75-1 et seq.], the compensatory 
damages for fraud were subject to trebling 
under the UDTPA because fraud in connection 
with commerce constituted a per se violation of 
the UDTPA; however, plaintiff could not re- 
cover both the jury’s fraud award and its 
UDTPA award, as the same conduct gave rise to 
both claims, nor could plaintiff recover both 
treble damages and the jury’s punitive dam- 
ages award. Volumetrics Med. Imaging, Inc. v. 
ATL Ultrasound, Inc., — F. Supp. 2d —, 2003 
Dis Dist, LEXIS" 11831 (QED IN: Cauly 10) 
2003). 

Wrongful Eviction Actions. — The prohi- 
bition against punitive or treble damages in 
wrongful eviction actions contained in G.S. 42- 
25.9(a) of the Ejectment of Residential Tenants 
Act does not preclude tenants from recovering 
treble damages under this section and attor- 
ney’s fees under G.S. 75-16.1 of the Unfair and 
Deceptive Practices Act. Stanley v. Moore, 339 
N.C. 717, 454 S.E.2d 225 (1995). 

Tortious Interference and Compensa- 
tory Damages. — There is no double redress 
for a single wrong and no inconsistency when a 
plaintiff recovers untrebled compensatory dam- 
ages under this Chapter and punitive damages 
under a tortious interference claim. United 
Lab, Ine.vs Kuykendall, 3355NCs 183: 437 
S.E.2d 374 (1993). 

Surety Not Liable for Trebled Portion of 
Damages. — Where dealer did not pay buyer’s 
monthly car payments as required by agree- 
ment, the total of the unpaid payments was the 
amount “suffered” by the plaintiff; she did not 
“suffer” further compensatory damages. Thus 
under G.S. 20-288 the surety was not liable for 
the trebled portion of damages imposed under 
this section. Tomlinson v. Camel City Motors, 
Inc., 330 N.C. 76, 408 S.E.2d 853 (1991). 
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Measure of Damages. — An action for 
unfair or deceptive acts or practices is a distinct 
action apart from fraud, breach of contract, or 
breach of warranty. Since the remedy was cre- 
ated partly because those remedies often were 
ineffective, it would be illogical to hold that only 
those methods of measuring damages could be 
used. To rule otherwise would produce the 
anomalous result of recognizing that although 
G.S. 75-1.1 creates a cause of action broader 
than traditional common-law actions, this sec- 
tion lmits the availability of any remedy to 
cases where some recovery at common law 
would probably also lie. Bernard v. Central 
Carolina Truck Sales, Inc., 68 N.C. App. 228, 
314 S.E.2d 582, cert. denied, 311 N.C. 751, 321 
S.E.2d 126 (1984). 

For discussion of measure of damages for 
fraudulent inducement, see Bernard v. Central 
Carolina Truck Sales, Inc., 68 N.C. App. 228, 
314 S.E.2d 582, cert. denied, 311 N.C. 751, 321 
S.E.2d 126 (1984). 

Time for Deducting Credit. — Trial court 
erred by deducting $137,000.00 credit repre- 
senting the amount plaintiff received from co- 
defendants in exchange for dismissals before 
rather than after trebling the jury’s award of 
damages. Seafare Corp. v. Trenor Corp., 86 N.C. 
App. 534, 363 S.E.2d 648, cert. denied, 322 N.C. 
114, 367 S.E.2d 917 (1988). 

Commercial Bribery Warranted Treble 
Damages. — Commercial bribery harms an 
employer as a matter of law, and the proper 
measure of damages suffered must include at a 
minimum the amount of the commercial bribes 
the third party paid, with the damages trebled 
based on the unfair and deceptive commercial 
conduct. Kewaunee Scientific Corp. v. Pegram, 
130 N.C. App. 576, 503 S.E.2d 417 (1998). 

Plaintiff was not entitled to treble dam- 
ages under section where he sought to rescind 
the sale of a car and to recover the sale price on 
the ground the year model of the car had been 
misrepresented by the seller. Taylor v. Triangle 
Porsche-Audi, Inc., 27 N.C. App. 711, 220 
S.E.2d 806 (1975), cert. denied, 289 N.C. 619, 
223°9.1:20d 396 (1976): 

Because damages were not assessed, but re- 
scission was elected in action against develop- 
ers of failed development of ocean front prop- 
erty, the amount awarded to plaintiffs as 
restitution from defendants should not have 
been trebled. Winant v. Bostic, 5 F.3d 767 (4th 
Cir, 1993): 

Because plaintiff had no actual dam- 
ages, plaintiff was not entitled to treble 
damages under state law. Evans v. Sullivan, 
928 F.2d 109 (4th Cir. 1991). 

Treble Damages Awarded. — Because the 
jury found that the sale was procured by defen- 
dant’s fraudulent representation, plaintiff was 
entitled to treble damages. Bhatti v. Buckland, 
328 N.C. 240, 400 S.E.2d 440 (1991). 
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Plaintiff subcontractor was entitled to an 
award of $ 300,000 under this section, where 
the district court specifically found that defen- 
dant contractor’s fraud in misrepresenting the 
scope of a hurricane debris removal contract to 
induce plaintiff to enter said contract consti- 
tuted a Chapter 75 violation, and defendant 
had not challenged that ruling on appeal. 
United States ex rel. S&D Land Clearing v. 
D’Elegance Mgmt., — F.3d —, 2000 U.S. App. 
LEXIS 16173 (4th Cir. July 13, 2000). 

Treble Damages Required and Attor- 
ney’s Fees Permissible. — If the trial court 
finds that a defendant has violated the Unfair 
and Deceptive Trade Practices Act, it must 
award treble damages, and it may, in its discre- 
tion, award attorney’s fees. Canady v. Crestar 
Mtg. Corp., 109 F.3d 969 (4th Cir. 1997), 

Demand for Treble Damages Warranted 
Denial of Motion to Remand to State 
Court. — District court denied the borrowers’ 
motion to remand, under 28 U.S.C.S.§ 1447(c), 
their action alleging violations of state law by 
the banks and loan trusts because it found that 
the amount in controversy exceed $75,000, as 
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opposed to what the borrowers’ complaint as- 
serted. The banks and loan trusts pointed to 
N.C. R. Civ. P. 8(a)(2), which permitted the 
borrowers to recover more than what they pled 
in their complaint, and they produced evidence 
that the actual amount in controversy exceeded 
$75,000; the borrowers had also requested tre- 
ble damages under G.S. 75-16. Dash _v. 
FirstPlus Home Loan Trust 1996-2, 248 F. 
Supp. 2d 489, 2003 U.S. Dist. LEXIS 3706 
(M.D.N.C. 2003). 

Arbitrator Had Authority to Award Tre- 
ble Damages. — Although 9 U.S.CS. 
§ 10(a)(4) of the Federal Arbitration Act ap- 
plied, where an arbitration provision in a con- 
tract between parties was ambiguous, the trial 
court erred in modifying the arbitrators’ G.S. 
75-16 award of treble damages to plaintiffs in 
their deceptive trade practices claim under G.S. 
75-1.1; the arbitrators, not the court had the 
authority to construe that ambiguous provi- 
sion. WMS, Inc. v. Weaver, 166 N.C. App. 352, 
602 S.E.2d 706, 2004 N.C. App. LEXIS 1782 
(2004), cert. denied, 359 N.C. 197, 608 S.E.2d 
330 (2004). 


In any suit instituted by a person who alleges that the defendant violated 
G.S. 75-1.1, the presiding judge may, in his discretion, allow a reasonable 
attorney fee to the duly licensed attorney representing the prevailing party, 
such attorney fee to be taxed as a part of the court costs and payable by the 


losing party, upon a finding by the presiding judge that: 

(1) The party charged with the violation has willfully engaged in the act 
or practice, and there was an unwarranted refusal by such party to 
fully resolve the matter which constitutes the basis of such suit; or 

(2) The party instituting the action knew, or should have known, the 
action was frivolous and malicious. (1973, c. 614, s. 1; 1983, c. 417, s. 


2.) 


Legal Periodicals. — For comment on the 
Business Opportunity Sales Act of 1977, see 17 
Wake Forest L. Rev. 623 (1981). 

For comment, “Time Sharing: The North 
Carolina General Assembly’s Response to Own- 
ership of Time Share Contracts,” see 15 N.C. 
Cent. L.J. 56 (1984). 

For note, “Consumer Protection — The Un- 


fair Trade Practice Act and the Insurance Code: 
Does Per Se Necessarily Preempt?”, see 10 
Campbell L. Rev. 487 (1988). 

For article, “The Learned Profession Exemp- 
tion of the North Carolina Deceptive Trade 
Practices Act: The Wrong Bright Line?,” see 15 
Campbell L. Rev. 223 (1993). 


CASE NOTES 


Legislative Intent. — In enacting GS. 
75-16 and this section, the legislature intended 
to establish an effective private cause of action 
for aggrieved consumers in this State. Marshall 
v. Miller, 302 N.C. 539, 276 S.E.2d 397 (1981). 

Purpose. — The purpose of the statutory 
provisions for treble money damages and attor- 
neys’ fees, this section and G.S. 75-16, were to 
encourage private enforcement in the market- 


place and to make the bringing of such suit 
more economically feasible. Winston Realty Co. 
VeGiieG eines wsl4aN. C90 3315S Hider 
(1985). 

Permitting recovery of punitive damages ona 
common law claim in addition to attorneys fees 
on the unfair practices claim best serves the 
policy of this Chapter policy of encouraging 
private enforcement of this act. United Lab., 
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Inc. v. Kuykendall, 335 N.C. 183, 487 S.E.2d 
374 (1993). 

Construction with Other Laws. — Debt- 
ors are protected from unfair debt collection 
practices under G.S. 58-70 et seq., and 75-1.1 et 
seq., and although Chapter 58, Article 70, does 
not set forth provisions for awarding attorney’s 
fees, G.S. 58-70-130(c) expressly refers to G.S. 
75-1.1, which contains an attorney’s fee provi- 
sion at G.S. 75-16.1. Llera v. Security Credit 
Sys., 93 F. Supp. 2d 674, 2000 U.S. Dist. LEXIS 
3646 (W.D.N.C. 2000). 

Based on the language set forth in G.S. 
58-70-130(c), attorney’s fees are available for 
plaintiffs alleging violations of Chapter 58, Ar- 
ticle 70 who can satisfy the requirements set 
forth in this section. Llera v. Security Credit 
Sys., 93 F. Supp. 2d 674, 2000 U.S. Dist. LEXIS 
3646 (W.D.N.C. 2000). 

Under G.S. 75-16.1, an award of attorneys’ 
fees in unfair and deceptive trade practices 
must take into account the time and labor 
expended, the skill required, the customary fee 
for like work, the experience or ability of the 
attorney, the novelty and difficulty of the ques- 
tions of law, the adequacy of the representation, 
the difficulty of the problems faced by the 
attorney, especially any unusual difficulties, 
the kind of case for which the fees are sought 
and the result obtained, and the services ex- 
pended by paralegals and secretaries acting as 
paralegals; the same factors are proper guide- 
lines for the trial courts to follow when deter- 
mining the reasonable value of a discharged 
attorneys services, which determinations are 
reviewable upon appeal only for an abuse of 
discretion. Guess v. Parrott, 160 N.C. App. 325, 
585 S.E.2d 464, 2003 N.C. App. LEXIS 1798 
(2003). 

When Attorneys’ Fees May Be Awarded. 
— Attorneys’ fees may be awarded upon find- 
ings that defendant willfully engaged in unlaw- 
ful acts or practices proscribed by this chapter, 
that there was an unwarranted refusal to fully 
resolve the matters, and that complainant 
showed some actual injury resulting from the 
violation. Concrete Serv. Corp. v. Investors 
Group, Inc., 79 N.C. App. 678, 340 S.E.2d 755, 
cert. denied, 317° N.©. 9333, 346 S:Hi2d: 137 
(1986). 

This section entitled plaintiffs who demon- 
strated that the defendant insurer had violated 
both G.S. 75-1.1 and G.S. 58-63-15 to attorneys’ 
fees. Gray v. North Carolina Ins. Underwriting 
Ass'n, 352 N.C. 61, 529 S.E.2d 676, 2000 N.C. 
LEXIS 437 (2000). 

Attorney’s fees are available for plaintiffs 
alleging violations of Chapter 58, Article 70, 
who can satisfy the requirements set forth in 
this section. Llera v. Security Credit Sys., 93 F. 
Supp. 2d 674, 2000 U.S. Dist. LEXIS 3646 
(W.D.N.C. 2000). 

Award of an attorney’s fee was appropriate 
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for a violation of G.S. ch. 75, art. 2 in the same 
manner as any other part of ch. 75, and G.S. 
75-56 did not limit an award of an attorney’s fee 
as allowed by G.S. 75-16.1, but it was necessary 
for a trial court to make findings and conclu- 
sions to support an award of an attorney’s fee. 
Friday v. United Dominion Realty Trust, Inc., 
155 N.C. App. 671, 575 S.B.2d 5382; 2003 N.C; 
App. LEXIS 22 (2008). 

Willfulness Required for Award of Attor- 
ney’s Fees. — While a showing of willfulness 
seems not to be required in order to establish a 
violation of the act with respect to ordinary 
damages, the portion of the statute relating to 
attorney's fees does require such showing. 
Standing v. Midgett, 850 F. Supp. 396 (E.D.N.C. 
1993). 

Willfulness Shown. — The court made ad- 
equate findings to support its conclusions that 
defendant willfully charged usurious rates of 
interest and that defendant’s pre-trial rejection 
of plaintiff’s offer to settle constituted an un- 
warranted refusal to settle. Britt v. Jones, 123 
N.C. App. 108, 472 S.E.2d 199 (1996). 

Findings Required. — To award attorney’s 
fees under the statute, the trial court must find: 
(1) plaintiff is the prevailing party; (2) defen- 
dant willfully engaged in the act at issue; and 
(3) defendant made an unwarranted refusal to 
fully resolve the matter. Evans v. Full Circle 
Prods., Inc., 114 N.C. App. 777, 443*%522dal0s 
(1994): 

The court must make specific findings of fact 
that the actions of the party charged with 
violating Chapter 75 were willful, that he re- 
fused to resolve the matter fully, and that the 
attorney’s fee was reasonable. Barbee v. Atlan- 
tic Marine Sales & Serv., Inc., 115 N.C. App. 
641, 446 S.E.2d 117 (1994). 

To recover attorney’s fees under this section, 
a plaintiff must prove by a preponderance of 
the evidence that the plaintiff is a prevailing 
party, that the defendant willfully engaged in 
the prohibited act, and that the defendant’s 
refusal to fully resolve the matter was unwar- 
ranted. Llera v. Security Credit Sys., 93 F. 
Supp. 2d 674, 2000 U.S. Dist. LEXIS 3646 
(W.D.N.C. 2000). 

Plaintiff Not Entitled to Attorney’s Fees. 
— Successful plaintiff in trade dress infringe- 
ment action was not entitled to attorney’s fees 
where the jury found that defendant did not 
intentionally copy plaintiff’s trade dress. Tools 
USA & Equip. Co. v. Champ Frame Straighten- 
ing Equip., Inc., 885 F. Supp. 141 (M.D.N.C. 
1994), aff'd, 87 F.3d 654 (4th Cir. 1996). 

Prevailing plaintiff was not entitled to attor- 
neys’ fees under G.S. 75-16.1 because plaintiff 
failed to establish an unwarranted refusal to 
settle on defendant’s part; an unwarranted re- 
fusal to settle could not be demonstrated solely 
from a proportional comparison between the 
jury’s ultimate award and defendant’s highest 


O10 


§75-16.1 


offer of settlement. Volumetrics Med. Imaging, 
Inchv. ATL! Ultrasound, Inc., — F, Suppa 2d 
2003 U.S. Dist. LEXIS 11831 (M.D.N.C. July 
10, 2003). 

“Prevailing Party” Must Have Suffered 
Actual Injury. — In a private action to recover 
damages for a violation of G.S. 75-1.1, the 
plaintiff, in order to be the “prevailing party” 
within the meaning of this section, must prove 
not only a violation of G.S. 75-1.1 by the defen- 
dant, but also that plaintiff has suffered actual 
injury as a result of that violation. Mayton v. 
Hiatt’s Used Cars, Inc., 45 N.C. App. 206, 262 
S.E.2d 860, cert. denied, 300 N.C. 198, 269 
S.E.2d 624 (1980). 

To be a prevailing party within the meaning 
of G.S. 75-16.1, the plaintiff must prove both an 
actual violation of G.S. 75-1.1 and actual injury 
to plaintiff as a result of the violation. Evans v. 
Full Circle Prods., Inc, 114 N.C. App. 777, 443 
S.E.2d 108 (1994). 

The jury’s assessment of the statutory pen- 
alty was insufficient to prove by a preponder- 
ance of the evidence that plaintiff suffered an 
actual injury, and as such, plaintiff was not 
entitled to recover attorney’s fees under this 
section. Llera v. Security Credit Sys., 93 F. 
Supp. 2d 674, 2000 U.S. Dist. LEXIS 3646 
(W.D.N.C. 2000). 

Award of attorneys’ fees pursuant to this 
section is not permissible where court has 
found that G.S. 75-1.1 either did not apply or 
was not violated. United Roasters, Inc. v. 
Colgate-Palmolive Co., 485 F. Supp. 1049 
(E.D.N.C. 1980), aff'd, 649 F.2d 985 (4th Cir. 
1981), cert. denied, 454 U.S. 1054, 102 S. Ct. 
599, 70 L. Ed. 2d 590 (1981). 

Wrongful Eviction Actions. — The prohi- 
bition against punitive or treble damages in 
wrongful eviction actions contained in G.S. 42- 
25.9(a) of the Ejectment of Residential Tenants 
Act does not preclude tenants from recovering 
treble damages under G.S. 75-16 and attorney’s 
fees under this section of the Unfair and Decep- 
tive Practices Act. Stanley v. Moore, 339 N.C. 
717, 454 S.E.2d 225 (1995). 

Discretion of Trial Judge. — The award of 
attorneys’ fees under this section is within the 
sound discretion of the trial judge. Borders v. 
Newton, 68 N.C. App. 768, 315 S.E.2d 731 
(1984); Varnell v. Henry M. Milgrom, Inc., 78 
N.C. App. 451, 337 S.E.2d 616 (1985); Concrete 
Serv. Corp. v. Investors Group, Inc., 79 N.C. 
App. 678, 340 S.E.2d 755, cert. denied, 317 N.C. 
333, 346 S.E.2d 137 (1986). 

Award or denial of attorneys’ fees, even 
where supporting facts exist, is within the 
discretion of the trial judge. Olivetti Corp. v. 
Ames Bus. Sys., 81 N.C. App. 1, 344 S.E.2d 82 
(1986), aff'd in part and rev’d in part on other 
grounds, 319 N.C. 534, 356 S.E.2d 578 (1987); 
McDonald v. Scarboro, 91 N.C. App. 13, 370 
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S.E.2d 680, cert. denied, 323 N.C. 476, 373 
S.E.2d 864 (1988). 

Under both the Lanham Act and this state 
statute, attorneys’ fees are not awarded as a 
matter of right; they are within the discretion 
of the trial court. Shell Oil Co. v. Commercial 
Petro., Inc., 928 F.2d 104 (4th Cir. 1991). 

An award of attorney’s fees under this section 
is within the sound discretion of the trial judge, 
so that, even where facts exist to support a 
finding that plaintiff has satisfied the require- 
ments of this section, a court may deny attor- 
ney’s fees. Llera v. Security Credit Sys., 93 F. 
Supp. 2d 674, 2000 U.S. Dist. LEXIS 3646 
(W.D.N.C. 2000). 

Discretion of Court. — Award or denial of 
attorneys’ fees under this section is a matter 
within the sole discretion of the trial judge. 
Morris v. Bailey, 86 N.C. App. 378, 358 S.E.2d 
120 (1987). 

Even if the requirements are met, an award 
of attorney’s fees under this section is in the 
trial court’s discretion. Evans v. Full Circle 
Prodssalnes 114) N.CyAppet774443)S.H) 20108 
(1994). 

If the trial court finds that a defendant has 
violated the Unfair and Deceptive Trade Prac- 
tices Act, it must award treble damages, and it 
may, in its discretion, award attorney’s fees. 
Canady v. Crestar Mtg. Corp., 109 F3d 969 (4th 
Cir, 1997), 

Under G.S. 75-16.1(1), a trial court has dis- 
cretion in actions based upon a violation of G.S. 
75-1.1 to award attorney’s fees where the trial 
court determines that the party charged with 
the violation has willfully engaged in the act or 
practice, and that there was an unwarranted 
refusal by such party to fully resolve the matter 
which constitutes the basis of such suit; an 
award or denial of attorney’s fees under this 
section is within the sound discretion of the 
trial court. Country Club of Johnston County, 
Inew. Us) Fidk&: Guar Cox l50,N:C: Ann, 2310 
563 S.E.2d 269, 2002 N.C. App. LEXIS 499 
(2002). 

Trial court has authority to award attor- 
neys’ fees for all phases of a case. City Fin. 
Co. v. Boykin, 86 N.C. App. 446, 358 S.E.2d 83 
(1937); 

Court Must Make Findings of Fact. — In 
awarding attorneys fees under this section, the 
trial court must make findings of fact to sup- 
port the award. Appropriate findings include 
findings regarding the time and labor ex- 
pended, the skill required to perform the ser- 
vices rendered, the customary fee for like work, 
and the experience and ability of the attorney. 
Lapierre v. Samco Dev. Corp., 103 N.C. App. 
551, 406 S.E.2d 646 (1991). 

Where the trial court awarded plaintiff 
$50,000 in attorney’s fees, and where the record 
indicated that one defendant had offered to 
settle for $12,000 and another had refused to 
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settle but was silent as to the third defendant, 
the appellate court remanded the case for fur- 
ther findings as to the award of attorney’s fees 
against the third defendant. Leftwich v. Gaines, 
134 N:G. App! 502) 5215. Had Tin1999): 

Defendant Not Entitled Even Though 
Plaintiff’s Claim Dismissed. — The defen- 
dant was not entitled to attorney fees under the 
North Carolina Unfair Trade Practices Act, 
even though the plaintiff’s claim under the Act 
was dismissed based on a finding that North 
Carolina law did not apply, where a jury found 
that the defendant committed fraud and breach 
of fiduciary duty. Vanwyk Textile Sys. v. Zim- 
mer Mach. Am., Inc., 994 F. Supp. 350 
CW.DEN: CP 1997): 

Because plaintiff customer could have rea- 
sonably thought that both defendant company 
and defendant individual officer should have 
been named in the G.S. 75-1.1 allegations, the 
court was not willing to state that the unfair 
and deceptive trade practices claim against 
defendant individual was frivolous and mali- 
cious; also, the requested fee was unreasonable 
where the legal services were rendered with the 
intent that they benefit both the individual and 
the company defendants. Basnight v. Diamond 
Developers, Inc., 178 F. Supp. 2d 589, 2001 U.S. 
Dist. LEXIS 23826 (M.D.N.C. 2001). 

Where a contractor unsuccessfully asserted 
claims against a surety for bad faith and decep- 
tive trade practices based on the surety’s status 
as an insurer, the contractor’s claims, although 
weak, were not frivolous, and the surety was 
not entitled to an award of attorney fees; the 
distinction between a relationship of insurance 
and a relationship of suretyship was an unset- 
tled area of state law, and a finding that the one 
state case on point was determined to be con- 
trolling did not render the contractor’s claims 
contrary to settled law. Cincinnati Ins. Co. v. 
Dynamic Dev. Group, LLC, 336 F. Supp. 2d 552, 
2004 U.S. Dist. LEXIS 19181 (M.D.N.C. 2004). 

Failure to Show Injury. — Where although 
there was evidence in the record that defen- 
dants misrepresented that engine parts had 
been replaced within six months prior to sale of 
automobile, there was no evidence that plaintiff 
suffered an “injury” because of such represen- 
tation, the court erred in trebling any damages 
and awarding attorneys’ fees. Bailey v. LeBeau, 
79 N.C. App. 345, 339 S.E.2d 460, modified and 
aff'd, 318 N.C. 411, 348 S.E.2d 524 (1986). 

Unwarranted Refusal to Fully Resolve 
Matter. — Where defendant admitted his mo- 
tivation for failing to enroll the house in 
Homeowners Warranty Program (HOW) was to 
pressure the plaintiffs into releasing the escrow 
funds and argued that they had offered to settle 
the matter by belatedly enrolling the house in 
HOW and then affecting whatever repairs were 
required under HOW, defendants’ settlement 
offer to enroll the plaintiffs’ house in the HOW 


CH. 75. MONOPOLIES, TRUSTS, ETC. 


§75-16.1 


Program upon plaintiffs’ release of the escrow 
funds amounted to an unwarranted refusal to 
fully resolve the matter; the defendants had 
placed the escrow as a precondition of the HOW 
enrollment. Love v. Keith, 95 N.C. App. 549, 
383 S.E.2d 674 (1989), overruled on other 
grounds, Custom Molders v. American Yard 
Prods., 342 N.C. 133, 463 S.E.2d 199 (1995). 

Deception of Debtor Who Lost Use of 
Retirement Fund. — Practices and actions of 
credit union in deceiving borrower into think- 
ing that credit union had a valid, enforceable 
security interest in his retirement account by 
inserting the word “retirement” in the “other 
collateral” block on front of loan documents and 
having debtor sign documents at the time of 
making his first loan, which authorized the 
sending of employee’s retirement checks to the 
credit union and depositing therein and the 
filing away of these forms and applying them to 
all loans thereafter made violated public policy 
of protecting the retirement accounts of teach- 
ers and other state employees, having the ten- 
dency to deceive them regarding their rights as 
to their retirement accounts and collectively 
constitute unfair and deceptive trade practices; 
and as debtor was damaged as a result of such 
practices in that he lost the ability to use his 
retirement fund for his own needs, including 
eventual retirement, he was entitled to recover 
treble damages and attorney’s fees. Petersen v. 
State Employees Credit Union (In re Kittrell), 
115 Bankr. 873 (Bankr. M.D.N.C. 1990). 

Trustee, As Successor in Interest of Es- 
tate, Could Recover Damages and Fees. — 
Where lending and collection practices of credit 
union collectively constituted unfair and decep- 
tive trade practices pursuant to G.S. 75-1.1, 
and where the credit union willfully engaged in 
unfair and deceptive trade practices, and that 
the debtor was deceived and damaged as a 
result thereof, trustee, as the successor in in- 
terest of the debtor’s claims against the credit 
union was therefore entitled to recover treble 
damages and attorneys’ fees pursuant to G.S. 
75-16 and this section on behalf of the debtor’s 
estate. Petersen v. State Employees Credit 
Union (In re Kittrell), 115 Bankr. 873 (Bankr. 
M.D.N.C. 1990). 

Attorney’s Fees Upheld. — The trial court 
did not err in awarding plaintiff $87,480 in 
attorneys fees, under this section, where the 
plaintiff’s recovery on an unfair and deceptive 
trade practices claim amounted to $87,480, 
given the attorneys’ experience, positions 
within their respective firms, and the compara- 
ble hourly rates for attorneys in the area. 
Vazquez v. Allstate Ins. Co., 187 N.C. App. 741, 
529 S.E.2d 480, 2000 N.C. App. LEXIS 494 
(2000). 

Where trial court made extensive findings 
that the insurer had both willfully engaged in 
the acts at issue and engaged in an unwar- 
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ranted refusal to fully resolve the insured’s 
claims before awarding attorney’s fees after a 
jury verdict found that the insurer had commit- 
ted acts supporting a judgment for unfair busi- 
ness practices, the appellate court could not 
conclude that the trial court’s findings and 
conclusion were wholly unsupported or that the 
decision to award fees was either “manifestly 
unsupported by reason” or so arbitrary that it 
could not have been the result of a reasoned 
decision. Country Club of Johnston County, Inc. 
v. U.S. Fid. & Guar. Co., 150 N.C. App. 231, 563 
S.E.2d 269, 2002 N.C. App. LEXIS 499 (2002). 

When an insured sued an insurer for breach 
of contract and unfair and deceptive practices 
for negotiating his premium payment on a life 
insurance policy and then refunding it, stating 
that no coverage ever existed, the insured was 
properly awarded attorney’s fees because: (1) 
the insured was the prevailing party on his 
unfair trade practices claim; and (2) there were 
no genuine issues of material fact that the 
insurer’s refusal to settle was unwarranted, so 
the trial court did not abuse its discretion by 
awarding attorney’s fees. Cullen v. Valley Forge 
Dire insvCos16Gl N'C, App: 570; 589°S.F.2d 
423, 2003 N.C. App. LEXIS 2273 (2003), cert. 
denied sub nom. Santomassimo v. Valley Forge 
Life Ins. Co., 358 N.C. 377, 598 S.E.2d 138 
(2004). 

Arbitrators’ award of attorney fees to 
plaintiffs under G.S. 75-16.1 was properly con- 
firmed by the trial court; although there was no 
question that defendants could have argued to 
the arbitrators that the parties’ agreement, 
together with previous caselaw’s application of 
former G.S. 1-567.11, precluded any award of 
attorneys’ fees, defendants failed to do so and 
thus waived their right to object. WMS, Inc. v. 
Weaver, 166 N.C. App. 352, 602 S.E.2d 706, 
2004 N.C. App. LEXIS 1782 (2004), cert. de- 
nied, 359 N.C. 197, 608 S.E.2d 330 (2004). 

Award of attorneys’ fees to plaintiff 
would be upheld where the trial court made 
findings that defendant specifically intended to 
deceive creditors, that his refusal to pay was 
unwarranted, and that as a result of defen- 
dants’ actions, plaintiff supplied materials and 
received no payment in return. Concrete Serv. 
Corp. v. Investors Group, Inc., 79 N.C. App. 678, 
340 S.E.2d 755, cert. denied, 317 N.C. 333, 346 
S.E.2d 137 (1986). 

Failure to Prove Unfair Claims Prac- 
tices Does Not Necessitate Judgment 
Against Claim for Unfair Trade Practices. 
— Award of treble damages and attorney fees 
under the North Carolina Unfair and Deceptive 
Trade Practices Act was not precluded by ear- 
lier summary judgment for the insurer on in- 
sured’s claim under the North Carolina Unfair 
Claims Settlement Practices Act; failure to 
prove unfair claims practices does not indepen- 
dently necessitate judgment as a matter of law 
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against a related claim for unfair trade prac- 
tices. High Country Arts & Craft Guild v. Hart- 
ford Fire Ins. Co., 126 F.3d 629 (4th Cir. 1997). 

Fees Allowed for Prosecuting Appeal 
and Preparation for Retrial. — Where ten- 
ants sought review of the trial court’s refusal to 
submit the issue of damages to the jury and 
prevailed on this issue on appeal and the trial 
court had already found in the previous order 
that landlord’s conduct was willful and their 
refusal to settle the dispute was unwarranted, 
tenants were entitled to legal fees for prosecut- 
ing the appeal as well as for the preparation for 
retrial. Cotton v. Stanley, 94 N.C. App. 367, 380 
S.E.2d 419 (1989). 

Counter-claimants who were _ initially 
awarded attorneys’ fees under this section were 
also entitled to an additional award of attor- 
neys’ fees for time spent in protecting their 
judgment and for attorneys’ fees for time ex- 
pended on appeal. City Fin. Co. v. Boykin, 86 
N.C. App. 446, 358 S.E.2d 83 (1987). 

Findings of Fact in Record. — In order for 
the appellate court to determine if the award of 
attorneys’ fees is reasonable, the record must 
contain findings of fact to support the award. 
Morris v. Bailey, 86 N.C. App. 378, 358 S.E.2d 
12071987): 

Findings of Fact Held Sufficient. — Trial 
judge had sufficient facts upon which to base 
his legal conclusion awarding attorneys’ fees; 
evidence was sufficient where defendants will- 
fully represented to plaintiffs that the house 
was to be covered under the Homeowners War- 
ranty Program and then willfully failed to have 
the house registered under the Homeowners 
Warranty Program and there was an unwar- 
ranted refusal by the defendants to fully re- 
solve the matter which constituted the basis of 
plaintiffs’ suit under this Chapter. Love v. 
Keith, 95 N.C. App. 549, 383 S.E.2d 674 (1989), 
overruled on other grounds, Custom Molders v. 
American Yard Prods., 342 N.C. 133, 463 
»:H.2d 199 (1995). 

District court properly awarded attorneys’ 
fees to plaintiff debris removal subcontractor 
pursuant to this section, where there was evi- 
dence that defendant contractor misrepre- 
sented to plaintiff the scope of its own contract 
in order to induce him to subcontract and 
refused to seriously discuss settlement in which 
the plaintiff would have settled for $350,000, 
where the verdict returned was for $400,000, 
not including attorneys fees and costs, and 
where the district court considered the 12 fac- 
tors discussed in Barber v. Kimbrell’s, Inc., 577 
F.2d 216 (4th Cir. 1978), as evidenced by its 
deduction of $4,000 from the fees requested. 
United States ex rel. S&D Land Clearing v. 
D’Elegance Mgmt., — F.3d —, 2000 U.S. App. 
LEXIS 16173 (4th Cir. July 13, 2000). 

Where trial court found that defendant will- 
fully engaged in unfair and deceptive practices 
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by entering into contract for specifically de- 
signed parts without intent to be bound by 
contract and defendant’s refusal to settle the 
case was unwarranted, award of attorney fees 
to plaintiff manufacturer was justified under 
unfair and deceptive trade practices statute. 
Custom Molders, Inc. v. Roper Corp., 101 N.C. 
App. 606, 401 S.E.2d 96, aff’d per curiam, 330 
N.C, 191,410 S.E.2d 65-(1991). 

Where defendant willfully committed the 
acts charged and there was an unwarranted 
refusal to settle, the findings were sufficient to 
support the award for attorneys’ fees under this 
section. Garlock v. Henson, 112 N.C. App. 243, 
435) O/H lia 993). 

Where the record was rife with evidence of 
defendant’s intractability, the court’s findings 
on the issues of willfulness and refusal to 
resolve the matter supported the award of 
attorneys’ fees. Barbee v. Atlantic Marine Sales 
& Serv., Inc., 115 N.C. App. 641, 446 S.E.2d 117 
(1994). 

Plaintiff was entitled to attorneys’ fees pur- 
suant to this section in connection with services 
performed in appeal to the State Supreme 
Court which was necessary in order to protect 
plaintiff’s right to postjudgment interest. Cus- 
tom Molders, Inc. v. American Yard Prods., Inc., 
342° N.C. 183, 463 5.E.2d 199° @995),. 

Award for attorneys fees to plaintiffs was 
appropriate where defendants engaged in de- 
ceptive trade practices by changing and record- 
ing plat to show the acreage of subdivision lot 
as 1.41 acres although plaintiffs had already 
signed an offer or purchase based on plat show- 
ing the acreage as 1.88 acres. Edwards v. West, 
128 N.C. App. 570, 495 S.E.2d 920 (1998), cert. 
denied, 348 N.C. 282, 501 S.E.2d 918 (1998). 

The trial court made appropriate findings 
before awarding attorney’s fees for an insured’s 
unfair business practices, including those ad- 
dressed to the time and labor expended by the 
attorney, the skill required to perform the ser- 
vices rendered, the experience and ability of the 
attorney, and the customary fee for like work. 
Country Club of Johnston County, Inc. v. U.S. 
Fid, & Guar; Co., 150 N.C. App. 231, 563 S.E.2d 
269, 2002 N.C. App. LEXIS 499 (2002). 

Findings of Fact Held Insufficient to 
Support Attorneys’ Fees. — Where the only 
findings of fact in support of the amount of the 
award for attorneys’ fees were that plaintiff’s 
attorney “provided good and valuable services”; 
that the reasonable value of the services pro- 
vided by plaintiff’s attorney was $2,000.00; and 
that plaintiff's fee contract with her attorney 
provided for a contingent fee of one-third of the 
damage award, those findings are not sufficient 
to support an award of $2,000. Epps v. Ewers, 
90 N.C. App. 597, 369 S.E.2d 104 (1988). 

Trial court committed reversible error in set- 
ting an unreasonable attorneys’ fee award; or- 
der was deficient in that findings of fact were 
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inadequate to enable court to determine 
whether or not the award of attorneys’ fees was 
reasonable; the order merely stated “The court 
in its discretion therefore awards an additional 
amount of one thousand, five hundred dollars 
($1,500) in attorneys’ fees.” Cotton v. Stanley, 
94 N.C. App. 367, 380 S.E.2d 419 (1989). 

Case was remanded for failure to make nec- 
essary findings of facts regarding time, labor 
expended, skills, customary fees, and the expe- 
rience and ability of the attorneys to support 
the amount of the sanctions award. Polygenex 
Int'l, Inc. v. Polyzen, Inc., 183 N.C. App. 245; 
515 S.E.2d 457 (1999). 

Trial court’s findings, even if supported by 
the evidence, were not adequate to justify an 
award of fees under G.S. 75-16.1, because the 
court’s findings did not address either of the 
grounds for attorneys fees specified in the stat- 
ute; therefore, the appellate court vacated the 
finding of fact and conclusion of law paragraphs 
from the trial court’s order and remanded the 
case for further proceedings. Pierce v. Reichard, 
163 N.C. App. 294, 593 $.E.2d 787, 2004 N.C; 
App. LEXIS 382 (2004). 

Where No Verdict Was Returned. — The 
trial judge erred in awarding attorneys’ fees 
and expenses against the corporate defendant 
and taxing those fees as a part of the cost, 
where no verdict was returned against it. Tay- 
lor v. Foy, 91 N.C. App. 82, 370 S.E.2d 442 
(1988), aff'd, 324 N:C. 331, 377eosieda4S 
(1989). 

Applied in Stone v. Paradise Park Homes, 
37 N.C. App. 97, 245 S.E.2d 801 (1978); United 
Roasters, Inc. v. Colgate-Palmolive Co., 485 F. 
Supp. 1049 (E.D.N.C. 1980); American Craft 
Hosiery Corp. v. Damascus Hosiery Mills, Inc., 
575 F. Supp. 816 (W.D.N.C. 1983); Wilder v. 
Squires, 68 N.C. App. 310, 315 S.E.2d 63 
(1984); North Carolina Nat’l Bank v. Carter, 71 
N.C. App. 118, 322 S.E.2d 180 (1984); Goodrich 
v. Rice, 75 N.C. App. 5380, 331 S.E.2d 195 (1985); 
Pinehurst, Inc. v. O'Leary Bros. Realty, 79 N.C. 
App. 51, 338 S.E.2d 918 (1986); Investors Title 
Ins: Co. v. Herzig; 101 N.C. Appadli2iens93 
S.E.2d 659 (1990); Investors Title Ins. Co. v. 
Herzig, 330 N.C. 681, 413 S.E.2d 268 (1992); 
Peterson v. Bozzano, 173 Bankr. 990 (Bankr. 
M.D.N.C. 1994); Hicks v. Clegg’s Termite & 
Pest Control; Inc.) 132° N:-C.) Appwissae a2 
S.E.2d 85 (1999); Reinhold v. Lucas, 167 N.C. 
App. 735, 606 S.E.2d 412, 2005 N.C. App. 
LEXIS 10 (2005). 

Cited in CF Indus., Inc. v. Transcontinental 
Gas Pipe Line Corp., 448 F. Supp. 475 
(W.D.N.C. 1978); Bache Halsey Stuart, Inc. v. 
Hunsucker, 38 N.C. App. 414, 248 S.E.2d 567 
(1978); Burgess v. North Carolina Farm Bureau 
Mut. Ins. Co., 44 N.C. App. 441, 261 S.E.2d 234 
(1980); Atlantic Purchasers, Inc. v. Aircraft 
Sales, Inc., 705 F.2d 712 (4th Cir. 1983); ITCO 
Corp. v. Michelin Tire Corp., 722 F.2d 42 (4th 
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Cir. 1983); Skinner v. E.F. Hutton & Co., 314 
N.C. 267, 333 S.E.2d 236 (1985); Weft, Inc. v. 
G.C. Inv. Assocs., 630 F. Supp. 1138 (E.D.N.C. 
1986); Wilder v. Hodges, 80 N.C. App. 333, 342 
S.E.2d 57 (1986); Robertson v. Boyd, 88 N.C. 
App. 437, 363 S.E.2d 672 (1988): Miller v. 
Ensley, 88 N.C. App. 686, 365 S.E.2d 11 (1988): 
T’ai Co. v. Market Square Ltd. Partnership, 92 
N.C. App. 234, 373 S.E.2d 885 (1988): Richmar 
Dev., Inc. v. Midland Doherty Servs., Ltd., 717 
F. Supp. 1107 (W.D.N.C. 1989); Hajmm Co. v. 
House of Raeford Farms, Inc., 94 N.C. App. 1, 
379 S.E.2d 868 (1989); Surratt v. Newton, 99 
N.C. App. 396, 393 S.E.2d 554 (1990); Bhatti v. 
Buckland, 99 N.C. App. 750, 394 S.E.2d 192 
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330 N.C. 76, 408 S.E.2d 853 (1991); Nintendo of 
Am., Inc. v. Aeropower Co., 34 F.3d 246 (4th Cir. 
1994); Polygenex Int'l, Inc. v. Polyzen, Inc., 133 
N.C. App. 245, 515 S.E.2d 457 (1999); Republic 
Mtg. Ins. Co. v. Brightware, Inc., 35 F. Supp. 2d 
482 (M.D.N.C. 1999); Poor v. Hill, 138 N.C. App. 
19, 5380 S.E.2d 838, 2000 N.C. App. LEXIS 540 
(2000); Allen v. Roberts Constr. Co., 138 N.C. 
ADD, 300 1,~93200.1:2d534,52000).N-CeyApp: 
LEXIS 783 (2000); Static Control Components, 
Inc. v. Darkprint Imaging, Inc., 240 F. Supp. 2d 
465, 2002 U.S. Dist. LEXIS 25255 (M.D.N.C. 
2002); Area Landscaping, L.L.C. v. Glaxo- 
Wellcome, Inc., 160 N.C. App. 520, 586 S.E.2d 
507, 2003 N.C. App. LEXIS 1825 (2003). 


(1990); Tomlinson v. Camel City Motors, Inc., 


§ 75-16.2. Limitation of actions. 


Any civil action brought under this Chapter to enforce the provisions thereof 
shall be barred unless commenced within four years after the cause of action 
accrues. 

When any civil or criminal proceeding shall be commenced by the Attorney 
General or by any of the district attorneys of the State to prevent, restrain or 
punish a violation of Chapter 75, the running of the period of limitation with 
respect to every private right of action arising under Chapter 75 and based in 
whole or in part on any matter complained of in said proceeding shall be 
suspended during the pendency thereof and for one year thereafter; provided 
that when the running of the period of limitation with respect to a cause of 
action arising under Chapter 75 shall be suspended hereunder, any action to 
enforce such cause of action shall be barred unless commenced either within 
the period of suspension or within four years after the cause of action accrued, 
whichever is later. (1979, c. 169, s. 1.) 


Legal Periodicals. — For survey of 1979 
commercial law, see 58 N.C.L. Rev. 1290 (1980). 

For comment on the Business Opportunity 
Sales Act of 1977, see 17 Wake Forest L. Rev. 
623 (1981). 

For note, “Consumer Protection — The Un- 
fair Trade Practice Act and the Insurance Code: 


Does Per Se Necessarily Preempt?”, see 10 
Campbell L. Rev. 487 (1988). 

For article, “The Learned Profession Exemp- 
tion of the North Carolina Deceptive Trade 
Practices Act: The Wrong Bright Line?,” see 15 
Campbell L. Rev. 223 (1993). 


CASE NOTES 


Applicable Statute Prior to Enactment 
of Section. — An action under G.S. 75-16 to 
recover treble damages for a violation of the 
unfair trade practices statute, G.S. 75-1.1, in- 
stituted prior to the enactment of the four-year 
statute of limitations of this section on June 12, 
1969, is governed by the three-year limitation 


of G.S. 1-52(2), not the one-year limitation of 


G.S. 1-54(2) applicable to actions to recover a 
statutory penalty. Holley v. Coggin Pontiac, 
Ines435, N.C. App, 229, 259 S.E.2d 1, cert. 
denied, 298 N.C. 806, 261 S.E.2d 919 (1979). 
Accrual of Cause of Action. — Any breach 
of contract by a trademark licensor first oc- 
curred when the third party’s interim injunc- 
tion based on its assertion of a superior regis- 


tration effectively caused a cessation of 
performance of the licensor’s contractual obli- 
gation, which was to continuously provide the 
trademark for the licensee’s use. On compara- 
ble reasoning, any claim for fraud or unfair 
trade practices also accrued no later than the 
date of the interim injunction. Rothmans To- 
bacco Co. v. Liggett Group, Inc., 770 F.2d 1246 
(4th Cir, 1985). 

A cause of action “accrues” under this statute 
when the alleged violation occurs. United 
States v. Ward, 618 F. Supp. 884 (E.D.N.C. 
1985). 

For actions based on fraud, the cause of 
action accrues at the time the fraud is discov- 
ered or should have been discovered with the 


915 


§75-17 


exercise of reasonable diligence. Nash _ v. 
Motorola Communications & Elecs., Inc., 96 
N.C. App. 329, 385 S.E.2d 537 (1989), aff’d, 328 
N.C; 267, 400 S.E.2d ‘36 (1991). 

Where plaintiff alleged that defendants were 
guilty of unfair trade practices by using prefer- 
ential pricing to compete for a contract which 
plaintiff had with one of the defendants, plain- 
tiff’s cause of action began to accrue on the date 
the contract in question was terminated. Ring 
Drug Co. v. Carolina Medicorp Enters., Inc., 96 
N.C. App. 277, 385 S.E.2d 801 (1989), overruled 
on other grounds, Crossman v. Moore, 341 N.C. 
185, 459 S.E.2d 715 (1995). 

Where plaintiff, by a reasonably diligent ef- 
fort, could not have ascertained that he was in 
violation of FCC regulations, his cause of action 
against defendants for false or deceptive state- 
ments to him regarding the set up of his busi- 
ness did not accrue until the FCC notified 
plaintiff to cease and desist operations. Nash v. 
Motorola Communications & Elecs., Inc., 96 
N.C. App. 329, 385 S.E.2d 537 (1989), aff'd; 328 
N.C. 267, 400 S.E.2d 36 (1991). 

Homeowner’s claim for allegedly illegal inter- 
est rates and fees on her second mortgage was 
dismissed because the two year statute of im- 
itations pursuant to G.S. 75-16.2 had expired; 
the homeowner should have discovered any 
violation on the day of the closing. Faircloth v. 
Nat] Home Loan Corp., 313 F. Supp. 2d 544, 
2003 U.S. Dist. LEXIS 4206 (M.D.N.C. 2003). 

Cigarette manufacturer’s North Carolina 
Unfair and Deceptive Trade Practices Act 
claims arising from an alleged scheme by re- 
tailers and wholesalers to obtain discount pay- 
ments from the manufacturer without passing 
the discount on to retail customers were not 
time-barred, as the complaint alleged that the 
fraud was discovered two years before the com- 
plaint was filed. R.J. Reynolds Tobacco Co. v. S 
K Everhart, Inc., — F. Supp. 2d —, 2003 U.S. 
Dist. LEXIS 13440 (M.D.N.C. July 31, 2003). 

Time of Filing. — Unfair trade practice 
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claim was not necessarily barred by the four- 
year statute of limitations under this section, 
where the complaint alleged that defendants’ 
unfair purchase was on March 19, 1984, and 
action was filed on Monday, March 21, 1988. 
Adams v. Moore, 96 N.C. App. 359, 385 S.E.2d 
799 (1989), cert. denied, 326 N.C. 46, 389 
S.E.2d 83 (1990). 

Trademark Infringement. — Suit proper 
where some of the acts of trademark infringe- 
ment occurred within the limitations period. 
Lyons Partnership, L.P. v. Morris Costumes, 
Inc., 243 F.3d 789, 2001 U.S. App. LEXIS 3985 
(4th Cir. 2001). 

Since plaintiff failed to file her claim for 
unfair and deceptive trade practices 
within the four-year limitations period, 
the trial court did not err in granting defen- 
dants summary judgment. Jones v. Asheville 
Radiological Group, P.A., 184 N.C. App. 520, 
Syl Rented i Aaltey te Alo he 19), 

Applied in Patterson v. DAC Corp., 66 N.C. 
App. 110, 310 S.E.2d 783 (1984); Norlin Indus., 
Inc. v. Music Arts, Inc., 67 N.C. App. 300, 313 
S.E.2d 166 (1984); Jennings v. Lindsey, 69 N.C. 
App. 710, 318 S.E.2d 318 (1984); Bunting: v. 
Perdue, Inc., 611 F. Supp. 682 (E.D.N.C. 1985); 
Barbee v. Atlantic Marine Sales & Serv., Inc., 
115 N.C. App. 641, 446 S.E.2d 117 (1994); 
Barbee v. Atlantic Marine Sales & Serv., Inc., 
115_ N.C. App; 641) 446 S.hi2d" teri: 
Medicare Rentals, Inc. v. Advanced Servs., 119 
N.C. App. 767, 460 S.E.2d 361 (1995); Hinson v. 
United Fin. Servs., Inc., 123 N.C. App. 469, 473 
S.E.2d 382 (1996); Jones v. Asheville Radiolog- 
ical Group, 129 N.C. App. 449, 500 S.E.2d 740 
(1998); Wysong & Miles Co. v. Employers of 
Wausau, 4 F. Supp. 2d 421 (M.D.N.C. 1998). 

Cited in Talbert v. Mauney, 80 N.C. App. 477, 
343 S.E.2d 5 (1986); Burgess v. Equilink Corp., 
652 F. Supp. 1422 (W.D.N.C. 1987); Deadwyler 
v. Volkswagen of Am., Inc., 1384 F.R.D. 128 
(W.D.N.C. 1991); Jefferson-Pilot Life Ins. Co. v. 
Spencer, 110 N.C. App. 194, 429 S.E.2d 583 
(1993). 


§ 75-17. Lender may not require borrower to deal with 
particular insurer. 


No person, firm, or corporation engaged in lending money on the security of 
real or personal property, and no trustee, director, officer, agent, employee, 
affiliate, or associate, of any such person, firm, or corporation, shall either 
directly or indirectly require or impose as a condition precedent 

(1) To financing the purchase of such property, or 
(2) To lending money upon the security of a mortgage, deed of trust, or 


other security instrument, or 


(3) For the renewal or extension of any such loan, mortgage, or deed of 


LEUsSh, OF 


(4) For the performance of any other act in connection therewith, 


that such person, firm or corporation 


a. For whom such purchase is to be financed, or 
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b. To whom the money is to be loaned, or 

c. For whom such extension, renewal, or other act is to be granted, 
negotiate, procure, or otherwise obtain any policy of insurance or renewal, or 
extension thereof, covering such property, or a security interest therein, by or 
through a particular insurance company, agent, broker, or other person so 
specified or otherwise designated in any manner by the lenders, or their agents 
or employees or affiliated or related companies. (1969, c. iOS ated bl 


Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972) 


§ 75-18. Lender may require nondiscriminatory approval 
of insurer. 


Although the lender and other persons enumerated in G.S. 75-17 may not 
specify or designate as a condition precedent a particular insurance company 
or agent, those persons, firms, or corporations engaged in lending money may 
approve the insurer selected by the borrower on a reasonable, nondiscrimina- 
tory basis, related to the solvency of the company and the type and provisions 
of policy coverage. (1969, c. 1032, s. 2.) 


Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 


§ 75-19. Violators subject to fine and injunction. 


The superior court, on complaint by any person that G.S. 75-17 or G.S. 75-18 
is being violated, may issue an injunction against such violation and may fine 
all persons, firms, corporations, and officers, directors, trustees, agents, 
employees, or affiliates of such up to two thousand dollars ($2,000) per person 
for such violation. In event of a disregard of such injunction or other court 
order, the superior court shall hold such parties in contempt and prescribe such 
further penalties as the court in its discretion shall so determine. The clear 
proceeds of fines provided for in this section shall be remitted to the Civil 
Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. (1969, c. 
P32 ,,Lodo-2 10, Ss: 100.) 


Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 


§ 75-20. Unsolicited checks to secure loans. 


(a) No person, firm, or corporation engaged in lending money shall deliver to 
a person an unsolicited check made out to the recipient that upon cashing, 
obligates the recipient to repay the amount of the check plus interest and fees, 
unless all of the following requirements are satisfied: 

(1) In addition to any disclosures otherwise required by law, the solicita- 
tion for loans using a facsimile or negotiable check shall disclose both 
of the following on the face of the check: 

a. In at least 10-point boldface type a statement in substantially the 
following form: “THIS IS A SOLICITATION FOR A LOAN. READ 
THE ATTACHED DISCLOSURES BEFORE SIGNING THIS 
AGREEMENT.” 

b. In at least 6-point type a statement in substantially the following 
form: “By endorsing the back of this check, you accept our offer 
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and agree to the terms of your loan agreement contained in the 
disclosure statement attached to this check.” 

(2) Notification of the loan agreement being activated by endorsement 
must be conspicuously printed in at least 6-point type on the back of 
the check in substantially the following form: “By endorsing this 
check, you agree to repay this loan according to the terms of the 
attached loan agreement.” 

(3) The check is attached to a disclosure statement that is detachable and 
that contains in at least 10-point boldface type a statement conspic- 
uously placed in substantially the following form: “This is a loan 
solicitation. If you cash this check, you are agreeing to borrow the sum 
of $s at the _____ % rate of interest for a period of 
months. Your’ monthly ‘payments! will be! i$. 2350S for. @ieee 
months. If you are late with a payment, you will be charged the 
following fees in addition to your monthly payment: (list fees). All 
other terms of this loan are clearly identified as loan terms and appear 
on the back of the check or on this attachment. Read these terms 
carefully before you cash this check. Cashing this check constitutes a 
loan transaction. You may cancel this loan by returning the amount of 
the check to the lender within 10 days of the date this check is cashed. 
You may prepay this loan agreement at anytime without penalty. 
READ THE AGREEMENT BEFORE SIGNING.” 

(4) The recipient has a right to cancel the loan by refunding to the lender 
the amount of the check within 10 days of the date the check is cashed. 
The loan is deemed refunded when a refund of the amount of the 
check is received by the lender within 10 days of the date the check is 
cashed. 

(b) In the event an unsolicited check is stolen or otherwise obtained by 
someone other than the intended payee, and the check is cashed fraudulently 
or without authorization from the payee, the lender who issued the check shall 
provide the following recourse to the intended payee: 

(1) The lender, upon receipt of notification that intended payee did not 
negotiate the check, shall promptly provide the intended payee with a 
statement or affidavit to be signed by the intended payee confirming 
that the intended payee did not deposit or cash the check or receive 
the proceeds of the check. The lender shall also provide the intended 
payee with the name and telephone number of a contact person 
designated by the lender to provide assistance to intended payees who 
have been victimized by the fraudulent negotiation of unsolicited 
checks. The lender shall cease all collection activity against the 
intended payee until the lender completes an investigation into the 
transaction. 

(2) The intended payee shall be directed to complete and return the 
confirmation statement to the lender or an affiliate of the lender. 

(3) Within 30 days of the receipt of the confirmation statement, the lender 
shall conduct a reasonable investigation and determine whether the 
check was fraudulently negotiated. Absent evidence to the contrary, 
the presumption shall be that the confirmation statement submitted 
by the intended payee is accurate. The lender shall notify the intended 
payee in writing of the results of the investigation. If it is determined 
that the check was cashed fraudulently, the lender shall take imme- 
diate action to remove the intended payee from all liability on the 
account and to request all credit reporting agencies to remove refer- 
ences to the transaction, if any, from the consumer’s credit reports. 

(4) A consumer who is an intended payee of an unsolicited check under 
this section may bring a civil action to recover damages, costs, and 
attorney fees for any violation of this subsection. 
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(c) The provisions of this section shall not apply to a transaction in which a 
consumer has submitted an application or requested an extension of credit 
from the lender before receiving the check or instrument, or where the lender 
has an existing account relationship with the consumer. 

(d) A violation of this section is an unfair trade practice under G.S. 75-1.1 
and is subject to all of the enforcement and penalty provisions of an unfair 
trade practice under this Article. (2001-391, s. 1.) 


§§ 75-21 through 75-26: Reserved for future codification purposes. 


§ 75-27. Unsolicited merchandise. 


Unless otherwise agreed, where unsolicited goods are delivered to a person, 
he has a right to refuse to accept delivery of the goods and is not bound to 
return such goods to the sender. If such unsolicited goods are addressed to and 
intended for the recipient, they shall be deemed a gift to the recipient, who may 
use them or dispose of them in any manner without any obligation to the 
sender. (1969, c. 70, s. 1; 1977, c. 498.) 


Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 


§ 75-28. Unauthorized disclosure of tax information; vio- 
lation a Class 1 misdemeanor. 


Except in accordance with proper judicial order, or as otherwise provided by 
law, it shall be unlawful for any person, firm or corporation employed or 
engaged to prepare, or who or which prepares or undertakes to prepare, for any 
other person or taxpayer any tax form, report or return, to disclose, divulge or 
make known in any manner or use for any purpose or in any manner other 
than in the preparation of such form, report or return, without the express 
consent of the taxpayer or person for whom the form or return is prepared, the 
name or address of the taxpayer or such other person, the amount of income, 
income tax or other taxes, or any other information shown on or included in 
such form, report or return, or any information which may be or may have been 
furnished by the taxpayer or such other person to the preparer of such form, 
report or return or to the person, firm or corporation so employed or engaged. 

Nothing in this section shall be construed to prohibit the examination of any 
person, books, papers, records or other data in accordance with the authority 
provided in G.S. 105-258. 

Any person, firm or corporation, or any officer, agent, clerk, employee, or 
former officer or employee, of any firm or corporation engaged or formerly 
engaged in the preparation of tax forms, reports or returns for others, whether 
acting for himself or as agent for such corporation, who or which shall violate 
the provisions of this section shall be guilty of a Class 1 misdemeanor. (1971, 
CMe ei9d5.C: 400,45. 324€6.009, S. 0601; 1994, Ex. Sess., c. 14,6. 43: c, 24,.s. 
14(c).) 


Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 


CASE NOTES 


Applied in Dixon, Odum & Co. v. Sledge, 59 
N.C: App. 280, 296 S.E.2d 512 (1982). 
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§ 75-29. Unfair and deceptive trade names; use of term 
“wholesale” in advertising, etc. 


(a) No person, firm or corporation shall advertise the sale of its merchandise 
using the term “wholesale” with regard to its sale prices, except as such word 
may appear in the company or firm name, unless such advertised sale or sales 
is, or are, to a customer or customers having a certificate of resale issued 
pursuant to G.S. 105-164.28 and recorded as required by G.S. 105-164.25 or 
unless the wholesale price is established by an independent agency not 
engaged in the manufacture, distribution or sale of such merchandise. 

No person, firm or corporation shall utilize in any commercial transaction a 
company or firm name which contains the word “wholesale” unless such 
person, firm or corporation is engaged principally in sales at wholesale as 
defined in G.S. 105-164.3. For the purposes of determining whether sales are 
made principally at wholesale or retail, all sales to employees of any such 
person, firm or corporation, all sales to organizations subject to refunds 
pursuant to G.S. 105-164.14, and all exempt sales pursuant to G.S. 105-164.13 
shall be considered sales at wholesale. Sales of merchandise for delivery by the 
seller to the purchaser at a location other than the seller’s place of business 
shall be considered sales at wholesale for the purposes of this section. 

(b) The violation of any provision of this section shall be considered an 
unfair trade practice, as prohibited by G.S. 75-1.1. 

(c) This section shall not apply to the sales of farm products, fertilizers, 
insecticides, pesticides or petroleum. (1973, c. 1892, ss. 1, 2.) 


8§ 75-30, 75-30.1: Repealed by Session Laws 2003-411, ss. 1, 2, effective 
October 1, 2003, and applicable to telephone solicitations made 
on or after that date. 


Cross References. — As to present provi- unwanted telephone solicitations, see G.S. 75- 
Sions pertaining to consumer protections from 100 et seq. 


§ 75-31. Work-at-home solicitations. 


No person, firm, association, or corporation shall advertise, represent, or 
imply that any person can earn money by stuffing envelopes, addressing 
envelopes, mailing circulars, clipping newspaper and magazine articles, or 
performing similar work, unless the person, firm, association or corporation 
making the advertisement or representation: 

(1) Actually pays a wage, salary, set fee, or commission to others for 
performing the represented tasks; and 

(2) At no time requires the person who will perform the represented tasks 
to purchase from or make a deposit to the solicitor on any instruc- 
tional booklets, brochures, kits, programs or similar information 
materials, mailing lists, directories, memberships in cooperative 
associations, or other items or services. (1979, c. 724, s. 1.) 


§ 75-32. Representation of winning a prize. 


No person, firm or corporation engaged in commerce shall, in connection 
with the sale or lease or solicitation for the sale or lease of any goods, property, 
or service, represent that any other person, firm or corporation has won 
anything of value or is the winner of any contest, unless all of the following 
conditions are met: 
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(1) The recipient of the prize must have been selected by a method in 
which no more than ten percent (10%) of the names considered are 
selected as winners of any prize: 

(2) The recipient of the prize must be given the prize without any 
obligation; and 

(3) The prize must be delivered to the recipient at no expense to him, 
within 10 days of the representation. 

The use of any language that has a tendency to lead a reasonable person to 
believe he has won a contest or anything of value, including but not limited to 
“congratulations,” and “you are entitled to receive,” shall be considered a 
representation of the type governed by this section. (1979, c. 879, s. 1.) 


CASE NOTES 


Where plaintiff was the winner of a con- 
test, it was not a violation of this statute 
for defendants to represent that fact to 
the public. Malone v. Topsail Area Jaycees, 
Inc., 113 N.C. App. 498, 439 S.E.2d 192 (1994). 

Claim Shown. — Where plaintiff had been 


informed that he won a truck and then was 
later told that he did not win, plaintiff was able 
to state a cause of action for breach of contract 
and for violation of this section. Jones v. Capitol 
Broadcasting Co., 128 N.C. App. 271, 495 
S.E.2d 172 (1998). 


§ 75-33. Representation of eligibility to win a prize. 


(a) No person, firm or corporation engaged in commerce shall, in connection 
with the sale or lease or solicitation for sale or lease of any goods, property or 
service, represent that another person, firm, and/or corporation has a chance to 
receive any prize or item of value without clearly disclosing on whose behalf 
the contest or promotion is conducted, and all material conditions which a 
participant must meet. Additionally, each of the following must be clearly and 
prominently disclosed immediately adjacent to the description of the item or 
prize to which it relates: 

(1) The actual retail value of each item or prize (the price at which 
substantial sales of the item were made in the area within the last 90 
days, or if no substantial sales were made, the actual cost of the item 
or prize to the person on whose behalf the contest or promotion is 
conducted); 

(2) The actual number of each item or prize to be awarded; 

(3) The odds of receiving each item or prize. 

It shall be unlawful to make any representation of the type governed by this 
section, if it has already been determined which items will be given to the 
person to whom the representation is made. 

(b) The provisions of this section shall not apply where (i) all that is asked 
of participants is that they complete and mail, or deposit at a local retail 
commercial establishment, an entry blank obtainable locally or by mail, or call 
in their entry by telephone, and (ii) at no time are participants asked to listen 
to a sales presentation. 

(c) To the extent that representations of the type governed by this section 
are broadcast by radio or television or carried by cable-television, the required 
disclosures need not be made, if the required information is made available to 
interested persons on request without charge or cost to them. 

(d) Nothing in this section shall create any liability for acts by the publisher, 
owner, agent or employee of a newspaper, periodical, radio station, television 
station, cable-television system or other advertising medium arising out of the 
publication or dissemination of any advertisement or promotion governed by 
this section, when the publisher, owner, agent or employee did not know that 
the advertisement or promotion violated the requirements of this section. 
home, 879) 3.10; 1981 9c) 806319838, oc. 7 211s £3) 
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§ 75-34. Representation of being specially selected. 


No person, firm or corporation engaged in commerce shall represent that any 
other person, firm or corporation has been specially selected in connection with 
the sale or lease or solicitation for sale or lease of any goods, property, or 
service, unless all of the following conditions are met: 

(1) The selection process is designed to reach a particular type or 
particular types of person, firm or corporation; 

(2) The selection process uses a source other than telephone directories, 
city directories, tax listings, voter registration records, purchased 
mailing lists, or similar common sources of names; 

(3) No more than ten percent (10%) of those considered are selected. 
The use of any language that has a tendency to lead a reasonable person to 
believe he has been specially selected, including but not limited to “carefully 
selected” and “you have been chosen,” shall be considered a representation of 
the type governed by this selection [section]. (1979, c. 879, s. 1.) 


§ 75-35. Simulation of checks and invoices. 


No person engaged in commerce shall in any manner issue any writing 
which simulates or resembles: (i) a negotiable instrument; or (ii) an invoice, 
unless the intended recipient has actually contracted for goods, property, or 
services for which the issuer seeks proper payment. (1979, c. 879, s. 1.) 


§ 75-36. Certain contracts relating to toner or inkjet car- 
tridges void and unenforceable as a matter of 
public policy. 


Any provision in any agreement or contract that prohibits the reusing, 
remanufacturing, or refilling of a toner or inkjet cartridge is void and 
unenforceable as a matter of public policy. Nothing in this section shall prevent 
any maintenance contract that warrants the performance of equipment under 
the contract from requiring the use of new or specified toner or inkjet 
cartridges in the equipment under contract. (2003-386, s. 1.) 


Editor’s Note. — Session Laws 2003-396, s. __ tered into on or after that date. This act does 
2, made this section effective October 1, 2003, not apply to or affect any litigation pending 
and applicable to agreements or contracts en- before that date. 


§ 75-37. Declaration of State public policy. 


It is the public policy of this State to protect its citizens from price gouging 
during states of disaster. The State also realizes the difficulty in regulating 
prices while not defeating the ability of the market in goods and services from 
bringing supply back in balance with demand and not defeating the function of 
price in allocating scarce resources. (2003-412, s. 1.) 


Editor’s Note. — Session Laws 2003-412, s. was redesignated as G.S. 75-37 at the direction 
2, made this section effective August 14, 2003. of the Revisor of Statutes. 
This section was enacted as G.S. 75-36 and 


§ 75-38. Prohibit excessive pricing during states of disas- 
ter. 


(a) It shall be a violation of G.S. 75-1.1 for any person to sell or rent or offer 
to sell or rent at retail during a state of disaster, in the area for which the state 
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of disaster has been declared, any merchandise or services which are con- 
sumed or used as a direct result of an emergency or which are consumed or 
used to preserve, protect, or sustain life, health, safety, or comfort of persons or 
their property with the knowledge and intent to charge a price that is 
unreasonably excessive under the circumstances. In determining whether a 
price is unreasonably excessive, it shall be considered whether: 

(1) The price charged by the seller is attributable to additional costs 
imposed by the seller’s supplier or other costs of providing the good or 
service during the state of disaster; and 

(2) The seller offered to sell or rent the merchandise or service at a price 
that was below the seller’s average price in the preceding 60 days 
before the state of disaster. 

If the seller did not sell or rent or offer to sell or rent the merchandise or 
service in question prior to the time the state of disaster was declared, the price 
at which the merchandise or service was generally available in the trade area 
shall be used as a factor in determining if the seller is charging an unreason- 
ably excessive price. 

(b) In the event the Attorney General investigates a complaint for a 
violation of this section and determines that the seller has not violated the 
provisions of this section and if the seller so requests, the Attorney General 
shall promptly issue a signed statement indicating that the Attorney General 
has not found a violation of this section. 

(c) For the purposes of this section, the end of a state of disaster is the 
earlier of 45 days or the termination of a natural or man-made disaster or 
emergency as declared in accordance with G.S. 166A-6 or G.S. 166A-8. 
(200574 26 Sil) 


Editor’s Note. — Session Laws 2003-412,s. was redesignated as G.S. 75-38 at the direction 
2, made this section effective August 14, 2003. of the Revisor of Statutes. 
This section was enacted as G.S. 75-36.1 and 


§ 75-39. Conditioning services on electric service prohib- 
ited. 


(a) No municipality or other provider of water or sewer services may offer, or 
agree to provide, extend, enhance, or accelerate the provision of water or sewer 
services, or facilities or other municipal services or facilities, to any person in 
consideration of that person or another person agreeing to receive electric 
service from the municipality or another electric supplier. 

(b) No municipality or other provider of water or sewer services may refuse 
to provide, or threaten or act to deny, delay, or terminate the provision of, water 
or sewer services or facilities, or other municipal services or facilities, to any 
person as a result of, or in an attempt to influence, the choice of an electric 
supplier by that person or another person. 

(c) Aviolation of this section by any municipality or other provider of water 
or sewer services shall constitute an unfair method of competition and an 
unfair act or practice under G.S. 75-1.1. (2005-150, s. 1.) 


Editor’s Note. — Session Laws 2005-150, s. 
9, made this section effective July 5, 2005. 


§§ 75-40 through 75-49: Reserved for future codification purposes. 
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ARTICLE 2. 
Prohibited Acts by Debt Collectors. 


§ 75-50. Definitions. 


The following words and terms as used in this Article shall be construed as 


follows: 


(1) “Consumer” means any natural person who has incurred a debt or 
alleged debt for personal, family, household or agricultural purposes. 
(2) “Debt” means any obligation owed or due or alleged to be owed or due 


from a consumer. 


(3) “Debt collector” means any person engaging, directly or indirectly, in 
debt collection from a consumer except those persons subject to the 
provisions of Article 70, Chapter 58 of the General Statutes. (1977, c. 


TA Sea rOSO MCI 0: SEla1) 


Editor’s Note. — Session Laws 1989, c. 770, 
s. 15, effective August 12, 1989, substituted 
“Article 9C” for “Article 9” in subdivision (3). 
“Article 70, Chapter 58” has been substituted 
for “Article 9C, Chapter 66” at the direction of 
the Revisor of Statutes in view of the recodifi- 
cation of Article 9C of Chapter 66 in Chapter 
58. 


Legal Periodicals. — For comment on this 
article, see 56 N.C.L. Rev. 547 (1978). 

For comment, “As If We Had Enough to 
Worry About ... Attorneys and the Federal Fair 
Debt Collection Practices Act: Supreme Court 
Rules on Former Attorney Exemption,” see 18 
Campbell L. Rev. 165 (1996). 


CASE NOTES 


Exclusive Remedy For Unfair Debt Col- 
lection Practices. — North Carolina Debt 
Collection Act (NCDCA), G.S. 75-50 et seq., 
applies only when unfair and deceptive conduct 
occurs in the specific context of debt collection 
and, if the abusive conduct alleged pertains 
only to debt collection, the NCDCA provides a 
claimant’s exclusive remedy; claims can only be 
asserted under the North Carolina Unfair and 
Deceptive Trade Practices Act, G.S. 75-1 et seq., 
if there is some abusive conduct alleged to have 
occurred outside the realm of debt collection. 
DIRECTY, Inc. v. Cephas, 294 F. Supp. 2d 760, 
2003 U.S. Dist. LEXIS 22297 (M.D.N.C. 2003). 

Article Inapplicable to Case of Mistaken 
Identity. — For a claimant to claim protection 
under this Article, he must have had at least 
some connection with the underlying debt or 
alleged debt. Because of the presence of the 
term “incurred” in subdivision (1), the words 
“alleged debt” could not include an instance in 
which a debt collector mistakenly identified the 
person who owed it money or allegedly owed it 
money. The legislature chose not to use the 
words “allegedly incurred”. Thus, the language 
of the Article does not evidence an intent by the 
legislature to provide protection for a person 
mistakenly thought to have been the one who 
incurred an obligation. Such persons must rely 
on common-law remedies. Fisher v. Eastern Air 
Lines, 517 F. Supp. 672 (M.D.N.C. 1981). 


Federal Law Preempted Plaintiffs’ 
Claim. — The plaintiffs’ state claims, alleging 
that the defendants’ filing of each proof of 
claim, containing a disguised attorney fee, vio- 
lated the North Carolina Fair Debt Collection 
Practices Act, G.S. 75-50 to 75-56, and the 
North Carolina Unfair and Deceptive Trade 
Practices Act, G.S. 75-1 to 75-35, were pre- 
empted by federal law, as obstacles to the 
accomplishment of the full purposes and objec- 
tives of federal bankruptcy law; the plaintiffs’ 
alleged state law causes of action were based on 
the defendant’s choice of process in a federal 
court proceeding, filing a proof of claim versus a 
fee application and involved procedures found 
in the Code and Part III of the Bankruptcy 
Rules and of uniquely federal concern. Tate v. 
NationsBanc Mtg. Corp., 253 Bankr. 653, 2000 
Bankr. LEXIS 1168 (Bankr. W.D.N.C. 2000). 

When a landlord’s notice to a tenant 
informed her that she could be charged 
court costs if eviction papers were filed 
against her, the court cost was not a “debt,” 
under G.S. 75-50, and a letter that incorrectly 
identified the court cost as an attorney’s fee 
could not be found to be a false representation 
of a debt owed, under G.S. 75-54(4). Friday v. 
United Dominion Realty Trust, Inc., 155 N.C. 
App. 671, 575 §.E.2d 532, 2003 N'CeAon: 
LEXIS 22 (2003). 

“Debt”. — Attempt by landlord to collect a 
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late fee for past due rent fell under G.S. ch. 75, 
art. 2, the debt collection statute, because a late 
fee comes within the definition of “debt” under 
G.S. 75-50. Friday v. United Dominion Realty 
Trust, Inc., 155 N.C. App. 671, 575 S.E.2d 532, 
2003 N.C. App. LEXIS 22 (2003). 

North Carolina’s definition of “debt” is not 
broad enough to encompass damages sought as 
a result of tortious or criminal conduct; an 
alleged thief was simply not a consumer, and 
damages for allegedly illegal conduct cannot be 
considered debt within the meaning of the 
North Carolina Debt Collection Act [G.S. 75-50 
et seq.]. DIRECTV, Inc. v. Breedlove, — F 
Supp. 2d —, 2003 U.S. Dist. LEXIS 24694 
(E.D.N.C. Mar. 16, 2003). 

Landlord, in seeking to recover past due 
rent and related charges, was a debt col- 
lector as defined under G.S. 75-50 of the North 
Carolina Debt Collection Act. Friday v. United 
Dominion Realty Trust, Inc., 155 N.C. App. 671, 
Diouotezdeos 2. 2003 NC. App. LEXIS 22 
(2003). 

Theft Does Not Create a Debt. — North 
Carolina courts’ limited treatment of the term 
“debt” and reliance on interpretations of the 
federal Fair Debt Collection Practices Act indi- 
cate that, if presented with the question, these 
courts would find alleged theft is not encom- 
passed by the definition of debt set out in G.S. 


ART. 2. PROHIBITED ACTS BY DEBT COLLECTORS 


§75-51 


75-50(2). DIRECTV, Inc. v. Cephas, 294 F. 
Supp. 2d 760, 2003 U.S. Dist. LEXIS 22297 
(M.D.N.C. 2003). 

Where a defendant claimed that a distributor 
of satellite television signals engaged in unfair 
debt collection practices in its attempt to re- 
cover for defendant’s alleged theft of signals, 
the North Carolina Debt Collection Act, G.S. 
75-50 et seq., did not apply since the alleged 
theft did not create a debt within the meaning 
of G.S. 75-50(2). DIRECTV, Inc. v. Cephas, 294 
F. Supp. 2d 760, 2003 U.S. Dist. LEXIS 22297 
(M.D.N.C, 2003). 

Applied in Spinks v. Taylor, 303 N.C. 256, 
278 S.E.2d 501 (1981); Creekside Apts. v. 
Poteat, 116 N.C. App. 26, 446 S.E.2d 826, cert. 
denied, 338 N.C. 308, 451 S.E.2d 632 (1994); 
Davis Lake Cmty. Ass’n v. Feldmann, 138 N.C. 
App. 292, 530 S.H.2d 865, 2000 N.C. App. 
LEXIS 598 (2000). 

Cited in Spinks v. Taylor, 47 N.C. App. 68, 
266 S.E.2d 857 (1980); Forsyth Mem. Hosp. v. 
Contreras, 107 N.C. App. 611, 421 S.E.2d 167 
(1992); Holloway v. Wachovia Bank & Trust Co., 
109 N.C. App. 403, 428 S.E.2d 453 (1993); 
Wilkes Nat’l Bank v. Halvorsen, 126 N.C. App. 
179, 484 S.E.2d 582 (1997), cert. denied, 346 
N.C. 557, 488 S.E.2d 826 (1997); Reid v. Ayers, 
138°N CO” Apps 26155310538 :2d)231 20005NEC: 
App. LEXIS 606 (2000). 


§ 75-51. Threats and coercion. 


No debt collector shall collect or attempt to collect any debt alleged to be due 
and owing from a consumer by means of any unfair threat, coercion, or attempt 
to coerce. Such unfair acts include, but are not limited to, the following: 

(1) Using or threatening to use violence or any illegal means to cause 
harm to the person, reputation or property of any person. 

(2) Falsely accusing or threatening to accuse any person of fraud or any 
crime, or of any conduct that would tend to cause disgrace, contempt 


or ridicule. 


(3) Making or threatening to make false accusations to another person, 
including any credit reporting agency, that a consumer has not paid, 
or has willfully refused to pay a just debt. 

(4) Threatening to sell or assign, or to refer to another for collection, the 
debt of the consumer with an attending representation that the result 
of such sale, assignment or reference would be that the consumer 
would lose any defense to the debt or would be subjected to harsh, 
vindictive, or abusive collection attempts. 

(5) Representing that nonpayment of an alleged debt may result in the 


arrest of any person. 


(6) Representing that nonpayment of an alleged debt may result in the 
seizure, garnishment, attachment, or sale of any property or wages 
unless such action is in fact contemplated by the debt collector and 


permitted by law. 


(7) Threatening to take any action not in fact taken in the usual course of 
business, unless it can be shown that such threatened action was 
actually intended to be taken in the particular case in which the 


threat was made. 


(8) Threatening to take any action not permitted by law. (1977, c. 747, s. 


4.) 
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Legal Periodicals. — For note on inten- 
tional infliction of emotional distress, see 18 
Wake Forest L. Rev. 624 (1982). 


CASE 


Unfair Practices. — Although in the area of 
debt collection, unfair or deceptive acts in com- 
merce are limited to those acts set out in this 
article, those specific practices delineated as 
prohibited are examples of unfair practices 
within the broader scope of G.S. 75-1.1. Talbert 
v. Mauney, 80 N.C. App. 477, 343 S.E.2d 5 
(1986). 

Plaintiffs’ allegations of wrongful and 
intentional harm to their credit rating 
and business prospects occurring less than 
four years before the filing date of their com- 
plaint were of a character clearly meant to be 
proscribed by the act and were therefore suffi- 
cient to state a claim for which relief could be 
granted under G.S. 75-1.1. Talbert v. Mauney, 
80 N.C. App. 477, 343 S.E.2d 5 (1986). 

Nonpossessory, Nonpurchase Money Se- 
curity Interest in Household Goods and 
Furnishings. — When debtor failed to make 
an election for an exemption under G.S. 1C- 
1601, allowing debtor to retain $2,500 worth of 


§ 75-52. Harassment. 
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NOTES 


household goods and furnishings free from 
judgment, there was no unfair or deceptive 
practice on the part of a creditor who took a 
nonpossessory, nonpurchase money security in- 
terest in debtor’s household goods and furnish- 
ings, even if creditor failed to inform debtor 
that such an exemption was available. See 
Ken-Mar Fin. v. Harvey, 90 N.C. App. 362, 368 
S.E.2d 646, cert. denied, 323 N.C. 365, 373 
S.E.2d 545 (1988). 

Applied in Davis Lake Cmty. Ass'n _ v. 
Feldmann, 138 N.C. App. 292, 530 S.E.2d 865, 
2000 N.C. App. LEXIS 598 (2000); DIRECTV, 
Inc. v. Cephas, 294 F. Supp. 2d 760, 2003 U.S. 
Dist. LEXIS 22297 (M.D.N.C. 2003). 

Cited in Spinks v. Taylor, 47 N.C. App. 68, 
266 S.E.2d 857 (1980); Holloway v. Wachovia 
Bank & Trust Co., 109 N.C. App. 403, 428 
S.E.2d 453 (1993); Holloway v. Wachovia Bank 
&, Trust, Co,,.339 N.C..338; 452) Sezdezas 
(1994); Reid v. Ayers, 138 N.C. App. 261, 531 
S.E.2d 231, 2000 N.C. App. LEXIS 606 (2000). 


No debt collector shall use any conduct, the natural consequence of which is 
to oppress, harass, or abuse any person in connection with the attempt to 
collect any debt. Such unfair acts include, but are not limited to, the following: 

(1) Using profane or obscene language, or language that would ordinarily 
abuse the typical hearer or reader. 

(2) Placing collect telephone calls or sending collect telegrams unless the 
caller fully identifies himself and the company he represents. 

(3) Causing a telephone to ring or engaging any person in telephone 
conversation with such frequency as to be unreasonable or to consti- 
tute a harassment to the person under the circumstances or at times 
known to be times other than normal waking hours of the person. 

(4) Placing telephone calls or attempting to communicate with any 
person, contrary to his instructions, at his place of employment, 
unless the debt collector does not have a telephone number where the 
consumer can be reached during the consumer’s nonworking hours. 


(1977, c. 747, s. 4.) 


Legal Periodicals. — For note, “Consumer 
Protection — The Unfair Trade Practice Act 
and the Insurance Code: Does Per Se Necessar- 


ily Preempt?”, see 10 Campbell L. Rev. 487 
(1988). 


CASE NOTES 


Cited in City Fin. Co. v. Boykin, 86 N.C. App. 
446, 358 S.E.2d 83 (1987). 
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§ 75-53. Unreasonable publication. 


No debt collector shall unreasonably publicize information regarding a 
consumer’s debt. Such unreasonable publication includes, but is not limited to, 
the following: 

(1) Any communication with any person other than the debtor or his 
autormey, Except: 

a. With the written permission of the debtor or his attorney given 
after default; 

b. To persons employed by the debt collector, to a credit reporting 
agency, to a person or business employed to collect the debt on 
behalf of the creditor, or to a person who makes a legitimate 
request for the information; 

c. To the spouse (or one who stands in place of the spouse) of the 
debtor, or to the parent or guardian of the debtor if the debtor is 
a minor and lives in the same household with such parent; 

d. For the sole purpose of locating the debtor, if no indication of 
indebtedness is made; 

e. Through legal process. 

(2) Using any form of communication which ordinarily would be seen or 
heard by any person other than the consumer that displays or conveys 
any information about the alleged debt other than the name, address 
and phone number of the debt collector except as otherwise provided 
in this Article. 

(3) Disclosing any information relating to a consumer’s debt by publishing 
or posting any list of consumers, except for credit reporting purposes 
and the publication and distribution of otherwise permissible “stop 
lists” to the point-of-sale locations where credit is extended, or by 
advertising for sale any claim to enforce payment thereof or in any 
other manner other than through legal process. (1977, c. 747, s. 4; 
POE C:.o.0:) 


§ 75-54. Deceptive representation. 


No debt collector shall collect or attempt to collect a debt or obtain 
information concerning a consumer by any fraudulent, deceptive or misleading 
representation. Such representations include, but are not limited to, the 
following: 

(1) Communicating with the consumer other than in the name (or unique 
pseudonym) of the debt collector and the person or business on whose 
behalf the debt collector is acting or to whom the debt is owed. 

(2) Failing to disclose in all communications attempting to collect a debt 
that the purpose of such communication is to collect a debt. 

(3) Falsely representing that the debt collector has in his possession 
information or something of value for the consumer. 

(4) Falsely representing the character, extent, or amount of a debt against 
a consumer or of its status in any legal proceeding; falsely represent- 
ing that the collector is in any way connected with any agency of the 
federal, State or local government; or falsely representing the credi- 
tor’s rights or intentions. 

(5) Using or distributing or selling any written communication which 
simulates or is falsely represented to be a document authorized, 
issued, or approved by a court, an official, or any other legally 
constituted or authorized authority, or which creates a false impres- 
sion about its source. 

(6) Falsely representing that an existing obligation of the consumer may 
be increased by the addition of attorney’s fees, investigation fees, 
service fees, or any other fees or charges. 
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(7) Falsely representing the status or true nature of the services rendered 
by the debt collector or his business. (1977, c. 747, s. 4.) 


CASE NOTES 


Communicating with Customer. — 
Where hospital’s collection procedures were 
handled through its holding company and cor- 
respondence was sent under the letterhead of 
the vice president for legal affairs for the hold- 
ing company, the correspondence did not indi- 
cate the affiliation between holding company 
and hospital, and patients argued these written 
communications led them to believe the matter 
had been turned over to an independent attor- 
ney for collection or the account had been given 
to an independent third-party collection 
agency, the vice president’s communications did 
not violate subsection (1) of this section. 
Forsyth Mem. Hosp. v. Contreras, 107 N.C. 
App. 611, 421 S.E.2d 167 (1992), cert. denied, 
333 N.C. 344, 426 S.H.2d 705 (1993). 

Padlocking Notice Did Not Simulate Le- 
gal Process. — A padlocking notice posted by 
defendant landlord on the doors of tenants who 
were late paying their rent did not simulate 
legal process in violation of this section, since 
the notice in question contained no signatures, 
no seal, no mention of an official or of a court, no 
date, and no reference to an amount due. 
Spinks v. Taylor, 303 N.C. 256, 278 S.E.2d 501 
(L981): 

Letter to Debtor. — Defendant’s contention 
that only a clear recitation of the statutory 
language satisfies the requirements of G.S. 
75-54 would discourage debt collectors from 
providing even more clarity and guidance to 
debtors; thus, letter from bank to debtor was 
held not to violate subsection (2). Wilkes Nat’] 
Bank v. Halvorsen, 126 N.C. App. 179, 484 
S.E.2d 582 (1997), cert. denied, 346 N.C. 557, 
488 S.E.2d 826 (1997). 

When a landlord’s notice to a tenant informed 
her that she could be charged court costs if 
eviction papers were filed against her, the court 
cost was not a “debt,” under G.S. 75-50, and a 


letter that incorrectly identified the court cost 
as an attorney’s fee could not be found to be a 
false representation of a debt owed, under G.S. 
75-54(6). Friday v. United Dominion Realty 
Trust, Inc,, 155 N.C. App: 671, 575 S.H.2d 532, 
2003 N.C. App. LEXIS 22 (2008). 

Lease Provisions. — Residential lease pro- 
vision that overstated the administrative fee 
that could be assessed against a tenant if 
ejectment proceedings were filed against her 
could support a finding that the landlord vio- 
lated G.S. 75-54(4) by falsely representing the 
amount of a debt against the tenant when the 
landlord represented to the court in two eject- 
ment complaints that the tenant owed the 
landlord this fee. Friday v. United Dominion 
Realty Trust, Inc., 155 N.C. App. 671, 575 
S.E.2d 532, 2003 N.C. App. LEXIS 22 (2003). 

Residential lease provision stating a late fee 
exceeding five percent of the rent payment, 
which, therefore, violated the statutory limita- 
tion on late fees in G.S. 42-46(a), could support 
a finding that the landlord violated G.S. 75- 
54(6) by falsely representing that an existing 
obligation of the tenant could be increased by 
the addition of fees. Friday v. United Dominion 
Realty- Trust, Inc., 155°N.C.” Apps 67 tao (5 
S.E.2d 532, 2003 N.C. App. LEXIS 22 (2003). 

Residential lease provision stating a late fee 
exceeding five percent of the rent payment, 
which, therefore, violated the statutory limita- 
tion on late fees in G.S. 42-46(a), could support 
a finding that the landlord violated G.S. 75- 
54(4) by falsely representing the amount of a 
debt against the tenant when the landlord 
requested that late fee in three summary eject- 
ment complaints, or “legal proceedings,” 
against the tenant. Friday v. United Dominion 
Realty’ Trust, Inc. “155°N.C. App. 6i/1aep 1) 
S.E.2d 532, 2003 N.C. App. LEXIS 22 (2008). 

Applied in Spinks v. Taylor, 47 N.C. App. 68, 
266 S.E.2d 857 (1980). 


§ 75-55. Unconscionable means. 


No debt collector shall collect or attempt to collect any debt by use of any 
unconscionable means. Such means include, but are not limited to, the 


following: 


(1) Seeking or obtaining any written statement or acknowledgment in any 
form containing an affirmation of any debt by a consumer who has 
been declared bankrupt, an acknowledgment of any debt barred by 
the statute of limitations, or a waiver of any legal rights of the debtor 
without disclosing the nature and consequences of such affirmation or 
waiver and the fact that the consumer is not legally obligated to make 


such affirmation or waiver. 
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(2) Collecting or attempting to collect from the consumer all or any part of 
the debt collector’s fee or charge for services rendered, collecting or 
attempting to collect any interest or other charge, fee or expense 
incidental to the principal debt unless legally entitled to such fee or 


charge. 


(3) Communicating with a consumer (other than a statement of account 
used in the normal course of business) whenever the debt collector has 
been notified by the consumer’s attorney that he represents said 


consumer. 


(4) Bringing suit against the debtor in a county other than that in which 
the debt was incurred or in which the debtor resides if the distances 
and amounts involved would make it impractical for the debtor to 
defend the claim. (1977, c. 747, s. 4.) 


CASE NOTES 


Excessive Late Fees. — Residential lease 
provision stating a late fee exceeding five per- 
cent of the rent payment, which, therefore, 
violated the statutory limitation on late fees in 
G.S. 42-46(a), could support a finding that the 
landlord violated G.S. 75-55(2) by collecting or 
attempting to collect a charge incidental to the 
principal debt to which the landlord was not 
legally entitled. Friday v. United Dominion 
Realty Trust, Inc., 155 N.C. App. 671, 575 
S.E.2d 532, 2003 N.C. App. LEXIS 22 (2003). 

Administrative Fee. — Residential lease 


§ 75-56. Application. 


provision that overstated the administrative 
fee that could be assessed against a tenant if 
ejectment proceedings were filed against her 
could support a finding that the landlord vio- 
lated G.S. 75-55(2) by collecting or attempting 
to collect a charge incidental to the principal 
debt to which the landlord was not entitled. 
Friday v. United Dominion Realty Trust, Inc., 
T55eNiC. App. 671, 5 7515.6. 2015325 2003) N-C, 
App. LEXIS 22 (2003). 

Cited in In re Peterson, 297 B.R. 467, 2003 
Bankr. LEXIS 1205 (Bankr. W.D.N.C. 2003). 


The specific and general provisions of this Article shall exclusively constitute 
the unfair or deceptive acts or practices proscribed by G.S. 75-1.1 in the area 
of commerce regulated by this Article. Notwithstanding the provisions of G.S. 
75-15.2 and G.S. 75-16, in private actions or actions instituted by the Attorney 
General, civil penalties in excess of two thousand dollars ($2,000) shall not be 
imposed, nor shall damages be trebled for any violation under this Article. The 
clear proceeds of civil penalties imposed in actions instituted by the Attorney 
General shall be remitted to the Civil Penalty and Forfeiture Fund in 
accordance with G.S. 115C-457.2. (1977, c. 747, s. 4; 1983, c. 417, s. 1; 1985 
(Reg. Sess., 1986), c. 802; 1991, c. 68, s. 1; 1998-215, s. 101.) 


CASE NOTES 


Unfair Practices. — Although in the area of 
debt collection, unfair or deceptive acts in com- 
merce are limited to those acts set out in this 
Article, those specific practices delineated as 
prohibited are examples of unfair practices 
within the broader scope of G.S. 75-1.1. Talbert 
vy. Mauney, 80 N.C. App. 477, 343 S.E.2d 5 
(1986). 

Sending notices to a tenant regarding past 
due rent was a debt collection practice covered 
By noech, 75,-arc. 2, and that article exclu- 
sively constituted the unfair or deceptive acts 
or practices proscribed by G.S. 75-1.1 in the 
area of commerce regulated by the article, un- 
der G.S. 75-56, but the notices were not unfair 


or deceptive trade practices. Friday v. United 
Dominion Realty Trust, Inc., 155 N.C. App. 671, 
575 S.H.2d 532, 2003 NiCy App, LEXIS=22 
(2003). 

Award of an attorney’s fee was appropriate 
for a violation of G.S. ch. 75, art. 2 in the same 
manner as any other part of ch. 75, and G.S. 
75-56 did not limit an award of an attorney’s fee 
as allowed by G.S. 75-16.1, but it was necessary 
for a trial court to make findings and conclu- 
sions to support an award of an attorney’s fee. 
Friday v. United Dominion Realty Trust, Inc., 
155 N.C. App. 671, 575 S.E.2d 532, 2003 N.C. 
App. LEXIS 22 (2003). 

Plaintiffs’ allegations of wrongful and 
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intentional harm to their credit rating 
and business prospects occurring less than 
four years before the filing date of their com- 
plaint were of a character clearly meant to be 
proscribed by the act and were therefore suffi- 
cient to state a claim for which relief could be 
granted under G.S. 75-1.1. Talbert v. Mauney, 
80. N.C. App. 477, 343 StW.2d) 5 (1986). 

Penalties. — Under G.S. 75-56, for any 
unfair or deceptive acts or practices proscribed 
by G.S. 75-1.1 that were covered by G.S. ch. 75, 
art. 2, civil penalties were limited to $2,000 and 
any damages assessed could not be trebled. 
Friday v. United Dominion Realty Trust, Inc., 
155 N.C. App. 671, 575 S.E.2d 532, 2003 N.C. 
App. LEXIS 22 (2003). 

If a conclusion of law was made that a debt 
collector violated a provision of G.S. ch. 75, art. 
2, then that violation could be a violation of 
G.S. 75-1.1; but a debt collector who violated a 
provision of G.S. ch. 75, art. 2 and thereby 
violated G.S. 75-1.1 was only subject to the 
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damages and penalty provided for in G.S. 75-56 
and was not subject to the damages provisions 
in G.S. ch. 75, art. 1. Friday v. United Dominion 
Realty, Trust, Ine, 155N,C.fApps 671 oro 
S.E.2d 532, 2003 N.C. App. LEXIS:22°(2003); 

Applied in Holloway v. Wachovia Bank & 
Trust Co., 109 N.C. App. 403, 428 S.E.2d 453 
(1993). 

Cited in Forsyth Mem. Hosp. v. Contreras, 
107_N.@. App. 611; 421° S.E.2d"te7 (oo7, 
Holloway v. Wachovia Bank & Trust Co., 339 
N.C. 338, 452 S.E.2d 233 (1994); Wall v. City of 
Raleigh, 121 N.C. App. 351, 465 S.E.2d 551 
(1996); Wilkes Nat’ Bank v. Halvorsen, 126 
N:G. App. 179, 484° S'H.2d 582: (199)= cers 
denied, 346 N.C. 557, 488 S.E.2d 826 (1997); 
Reid v. Ayers, 1388 N.C. App. 261, 531 S.E.2d 
231, 2000 N.C. App. LEXIS 606 (2000); 
DIRECTV, Inc. v. Breedlove, — F. Supp. 2d —, 
2003 U.S. Dist. LEXIS 24694 (E.D.N.C. Mar. 
16, 2003). 


8§ 75-57 through 75-59: Reserved for future codification purposes. 


ARTICLE 2A. 
Identity Theft Protection Act. 


§ 75-60. Title. 


This Article shall be known and may be cited as the “Identity Theft 


Protection Act”. (2005-414, s. 1.) 


Editor’s Note. — Session Laws 2005-414, s. 
11, made this Article effective December 1, 
2005. 


§ 75-61. Definitions. 


Session Laws 2005-414, s. 10 is a severability 
clause. 


The following definitions apply in this Article: 

(1) “Business”. — A sole proprietorship, partnership, corporation, associ- 
ation, or other group, however organized and whether or not orga- 
nized to operate at a profit. The term includes a financial institution 
organized, chartered, or holding a license or authorization certificate 
under the laws of this State, any other state, the United States, or any 
other country, or the parent or the subsidiary of any such financial 
institution. Business shall not include any government or governmen- 


tal subdivision or agency. 


(2) “Consumer”. — An individual. 


(3) “Consumer report” or “credit report”. — Any written, oral, or other 
communication of any information by a consumer reporting agency 
bearing on a consumer’s creditworthiness, credit standing, credit 
capacity, character, general reputation, personal characteristics, or 
mode of living which is used or expected to be used or collected in 
whole or in part for the purpose of serving as a factor in establishing 
the consumer’s eligibility for any of the following: 


930 


$75-61 ART. 2A. IDENTITY THEFT PROTECTION ACT $75-61 


a. Credit to be used primarily for personal, family, or household 
purposes. 

b. Employment purposes. 

c. Any other purpose authorized under 15 U.S.C. § 168l(b). 

(4) “Consumer reporting agency”. — Any person who, for monetary fees, 
dues, or on a cooperative nonprofit basis, regularly engages in whole 
or in part in the practice of assembling or evaluating consumer credit 
information or other information on consumers for the purpose of 
furnishing consumer reports to third parties. 

(5) “Credit card”. — Has the same meaning as in section 103 of the Truth 
in Lending Act (15 U.S.C. § 160, et seq.). 

(6) “Debit card”. — Any card or device issued by a financial institution to 
a consumer for use in initiating an electronic fund transfer from the 
account holding assets of the consumer at such financial institution, 
for the purpose of transferring money between accounts or obtaining 
money, property, labor, or services. 

(7) “Disposal” includes the following: 

a. The discarding or abandonment of records containing personal 
information. 

b. The sale, donation, discarding, or transfer of any medium, includ- 
ing computer equipment or computer media, containing records 
of personal information, or other nonpaper media upon which 
records of personal information are stored, or other equipment for 
nonpaper storage of information. 

(8) “Encryption”. — The use of an algorithmic process to transform data 
into a form in which the data is rendered unreadable or unusable 
without use of a confidential process or key. 

(9) “Person”. — Any individual, partnership, corporation, trust, estate, 
cooperative, association, government, or governmental subdivision or 
agency, or other entity. 

(10) “Personal information”. — A person’s first name or first initial and 
last name in combination with identifying information as defined in 
G.S. 14-113.20(b). Personal information does not include publicly 
available directories containing information an individual has volun- 
tarily consented to have publicly disseminated or listed, including 
name, address, and telephone number, and does not include informa- 
tion made lawfully available to the general public from federal, state, 
or local government records. 

(11) “Proper identification”. — Information generally deemed sufficient to 
identify a person. If a person is unable to reasonably identify himself 
or herself with the information described above, a consumer reporting 
agency may require additional information concerning the consumer's 
employment and personal or family history in order to verify the 
consumer’s identity. 

(12) “Records”. — Any material on which written, drawn, spoken, visual, 
or electromagnetic information is recorded or preserved, regardless of 
physical form or characteristics. 

(13) “Redaction”. — The rendering of data so that it is unreadable or is 
truncated so that no more than the last four digits of the identification 
number is accessible as part of the data. 

(14) “Security breach”. — An incident of unauthorized access to and 
acquisition of unencrypted and unredacted records or data containing 
personal information where illegal use of the personal information 
has occurred or is reasonably likely to occur or that creates a material 
risk of harm to a consumer. Any incident of unauthorized access to and 
acquisition of encrypted records or data containing personal informa- 
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tion along with the confidential process or key shall constitute a 
security breach. Good faith acquisition of personal information by an 
employee or agent of the business for a legitimate purpose is not a 
security breach, provided that the personal information is not used for 
a purpose other than a lawful purpose of the business and is not 
subject to further unauthorized disclosure. 


(15) “Security freeze”. — Notice placed in a credit report, at the request of 


the consumer and subject to certain exceptions, that prohibits the 
consumer reporting agency from releasing all or any part of the 
consumer’s credit report or any information derived from it without 
the express authorization of the consumer. (2005-414, s. 1.) 


Editor’s Note. — The definitions in this 
section were renumbered in alphabetical order 
at the direction of the Revisor of Statutes. 


§ 75-62. Social security number protection. 


(a) Except as provided in subsection (b) of this section, a business may not 
do any of the following: 
(1) Intentionally communicate or otherwise make available to the general 


ublic an individual’s social security number. 
p 


(2) (Effective October 1, 2006) Intentionally print or imbed an individ- 


(3) 


(4) 


(5) 


(6) 


ual’s social security number on any card required for the individual to 
access products or services provided by the person or entity. 
(Effective October 1, 2006) Require an individual to transmit his or 
her social security number over the Internet, unless the connection is 
secure or the social security number is encrypted. 

(Effective October 1, 2006) Require an individual to use his or her 
social security number to access an Internet Web site, unless a 
password or unique personal identification number or other authen- 
tication device is also required to access the Internet Web site. 
(Effective October 1, 2006) Print an individual’s social security 
number on any materials that are mailed to the individual, unless 
state or federal law requires the social security number to be on the 
document to be mailed. 

Sell, lease, loan, trade, rent, or otherwise intentionally disclose an 
individual’s social security number to a third party without written 
consent to the disclosure from the individual, when the party making 
the disclosure knows or in the exercise of reasonable diligence would 
have reason to believe that the third party lacks a legitimate purpose 
for obtaining the individual’s social security number. 


(b) Subsection (a) of this section shall not apply in the following instances: 
(1) When a social security number is included in an application or in 


documents related to an enrollment process, or to establish, amend, or 
terminate an account, contract, or policy; or to confirm the accuracy of 
the social security number for the purpose of obtaining a credit report 
pursuant to 15 U.S.C. § 1681(b)(2). A social security number that is 
permitted to be mailed under this section may not be printed, in whole 
or in part, on a postcard or other mailer not requiring an envelope, or 
visible on the envelope or without the envelope having been opened. 


(2) To the collection, use, or release of a social security number for internal 


verification or administrative purposes. 


(3) To the opening of an account or the provision of or payment for a 


product or service authorized by an individual. 


(4) To the collection, use, or release of a social security number to 


investigate or prevent fraud, conduct background checks, conduct 
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social or scientific research, collect a debt, obtain a credit report from 
or furnish data to a consumer reporting agency pursuant to the Fair 
Credit Reporting Act, 15 U.S.C. § 1681, et seq., undertake a permis- 
sible purpose enumerated under Gramm Leach Bliley, 12 C.F.R. 
§ 216.13-15, or locate an individual who is missing, a lost relative, or 
due a benefit, such as a pension, insurance, or unclaimed property 
benefit. 

(5) To a business acting pursuant to a court order, warrant, subpoena, or 
when otherwise required by law. 

(6) To a business providing the social security number to a federal, state, 
or local government entity, including a law enforcement agency, court, 
or their agents or assigns. 

(7) To a social security number that has been redacted. 

(c) A business covered by this section shall make reasonable efforts to 
cooperate, through systems testing and other means, to ensure that the 
requirements of this Article are implemented. 

(d) A violation of this section is a violation of G.S. 75-1.1. (2005-414, s. 1.) 


Editor’s Note. — Session Laws 2005-414,s. 2006. The remainder of the section becomes 
11, provides that subdivisions (a)(2), (3), (4) and effective December 1, 2005. 
(5) of this section become effective October 1, 


§ 75-63. Security freeze. 


(a) A consumer may place a security freeze on the consumer’s credit report 
by making a request in writing by certified mail to a consumer reporting 
agency. A security freeze shall prohibit, subject to exceptions in subsection (/) 
of this section, the consumer reporting agency from releasing the consumer’s 
credit report or any information from it without the express authorization of 
the consumer. When a security freeze is in place, a consumer reporting agency 
may not release the consumer’s credit report or information to a third party 
without prior express authorization from the consumer. This subsection does 
not prevent a consumer reporting agency from advising a third party that a 
security freeze is in effect with respect to the consumer’s credit report. 

(b) A consumer reporting agency shall place a security freeze on a consum- 
er’s credit report no later than five business days after receiving a written 
request from the consumer. 

(c) The consumer reporting agency shall send a written confirmation of the 
security freeze to the consumer within 10 business days of placing the freeze 
and at the same time shall provide the consumer with a unique personal 
identification number or password, other than the consumer’s social security 
number, to be used by the consumer when providing authorization for the 
release of the consumer’s credit report for a specific period of time. 

(d) If the consumer wishes to allow the consumer’s credit report to be 
accessed for a specific period of time while a freeze is in place, the consumer 
shall contact the consumer reporting agency, request that the freeze be 
temporarily lifted, and provide all of the following: 

(1) Proper identification. 

(2) The unique personal identification number or password provided by 
the consumer reporting agency pursuant to subsection (c) of this 
section. 

(3) The proper information regarding the time period for which the report 
shall be available to users of the credit report. 

(e) Aconsumer reporting agency may develop procedures involving the use 
of telephone, fax, the Internet, or other electronic media to receive and process 
a request from a consumer to temporarily lift a freeze on a credit report 
pursuant to subsection (d) of this section in an expedited manner. 
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(f) A consumer reporting agency that receives a request from a consumer to 
temporarily hft a freeze on a credit report pursuant to subsection (d) of this 
section shall comply with the request no later than three business days after 
receiving the request. 

(g) A consumer reporting agency shall remove or temporarily lift a freeze 
placed on a consumer’s credit report only in the following cases: 

(1) Upon the consumer’s request, pursuant to subsections (d) or (j) of this 
section. 

(2) If the consumer’s credit report was frozen due to a material misrep- 
resentation of fact by the consumer. If a consumer reporting agency 
intends to remove a freeze upon a consumer’s credit report pursuant 
to this subdivision, the consumer reporting agency shall notify the 
consumer in writing prior to removing the freeze on the consumer’s 
credit report. 

(h) If a third party requests access to a consumer credit report on which a 
security freeze is in effect and this request is in connection with an application 
for credit or any other use and the consumer does not allow the consumer’s 
credit report to be accessed for that specific period of time, the third party may 
treat the application as incomplete. 

(1) If a consumer requests a security freeze pursuant to this section, the 
consumer reporting agency shall disclose to the consumer the process of 
placing and temporarily lifting a security freeze and the process for allowing 
access to information from the consumer’s credit report for a specific period of 
time while the security freeze is in place. 

(j) Asecurity freeze shall remain in place until the consumer requests that 
the security freeze be removed. A consumer reporting agency shall remove a 
security freeze within three business days of receiving a request for removal 
from the consumer, who provides all of the following: 

(1) Proper identification. 

(2) The unique personal identification number or password provided by 
the consumer reporting agency pursuant to subsection (c) of this 
section. 

(k) A consumer reporting agency shall require proper identification of the 
person making a request to place or remove a security freeze. 

(1) The provisions of this section do not apply to the use of a consumer credit 
report by any of the following: 

(1) A person, or the person’s subsidiary, affiliate, agent, subcontractor, or 
assignee with whom the consumer has, or prior to assignment had, an 
account, contract, or debtor-creditor relationship for the purposes of 
reviewing the active account or collecting the financial obligation 
owing for the account, contract, or debt. 

(2) A subsidiary, affilate, agent, assignee, or prospective assignee of a 
person to whom access has been granted under subsection (d) of this 
section for purposes of facilitating the extension of credit or other 
permissible use. 

(3) Any person acting pursuant to a court order, warrant, or subpoena. 

(4) A state or local agency, or its agents or assigns, which administers a 
program for establishing and enforcing child support obligations. 

(5) A state or local agency, or its agents or assigns, acting to investigate 
fraud, including Medicaid fraud, or acting to investigate or collect 
delinquent taxes or assessments, including interest and penalties, 
ee court orders, or to fulfill any of its other statutory responsi- 

ilities. 

(6) A federal, state, or local governmental entity, including law enforce- 
ment agency, court, or their agent or assigns. 
(7) A person for the purposes of prescreening as defined by the Fair Credit 

Reporting Act, 15 U.S.C. § 1681, et seq. 


— 
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(8) Any person for the sole purpose of providing for a credit file monitoring 
subscription service to which the consumer has subscribed. 

(9) A consumer reporting agency for the purpose of providing a consumer 
with a copy of the consumer’s credit report upon the consumer’s 
request. 

(10) Any depository financial institution for checking, savings, and invest- 
ment accounts. 

(11) Any property and casualty insurance company for use in setting or 
adjusting a rate, adjusting a claim, or underwriting for property and 
casualty insurance purposes. 

(m) If a security freeze is in place, a consumer reporting agency shall not 
change any of the following official information in a credit report without 
sending a written confirmation of the change to the consumer within 30 days 
of the change being posted to the consumer’s file: name, date of birth, social 
security number, and address. Written confirmation is not required for 
technical modifications of a consumer’s official information, including name 
and street abbreviations, complete spellings, or transposition of numbers or 
letters. In the case of an address change, the written confirmation shall be sent 
to both the new address and the former address. 

(n) The following persons are not required to place in a credit report a 
security freeze pursuant to this section provided, however, that any person 
that is not required to place a security freeze on a credit report under the 
provisions of subdivision (3) of this subsection shall be subject to any security 
freeze placed on a credit report by another consumer reporting agency from 
which it obtains information: 

(1) Acheck services or fraud prevention services company, which reports 
on incidents of fraud or issues authorizations for the purpose of 
approving or processing negotiable instruments, electronic fund 
transfers, or similar methods of payment. 

(2) A deposit account information service company, which issues reports 
regarding account closures due to fraud, substantial overdrafts, ATM 
abuse, or other similar negative information regarding a consumer to 
inquiring banks or other financial institutions for use only in review- 
ing a consumer request for a deposit account at the inquiring bank or 
financial institution. 

(3) A consumer reporting agency that does all of the following: 

a. Acts only to resell credit information by assembling and merging 
information contained in a database of one or more credit report- 
ing agencies. 

b. Does not maintain a permanent database of credit information 
from which new credit reports are produced. 

(0) This section does not prevent a consumer reporting agency from charg- 
ing a fee of no more than ten dollars ($10.00) to a consumer for each freeze, 
removal of the freeze, or temporary lifting of the freeze for a period of time, 
regarding access to a consumer credit report, except that a consumer reporting 
agency may not charge any fee to a victim of identity theft who has submitted 
a copy of a valid investigative or incident report or complaint with a law 
enforcement agency about the unlawful use of the victim’s identifying infor- 
mation by another person. 

(p) At any time that a consumer is required to receive a summary of rights 
required under section 609 of the federal Fair Credit Reporting Act, the 
following notice shall be included: 


“North Carolina Consumers Have the Right to Obtain a Security 
Freeze. 


You have a right to place a “security freeze” on your credit report pursuant 
to North Carolina law. The security freeze will prohibit a consumer reporting 
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agency from releasing any information in your credit report without your 
express authorization. A security freeze must be requested in writing by 
certified mail. 

The security freeze is designed to prevent credit, loans, and services from 
being approved in your name without your consent. However, you should be 
aware that using a security freeze to take control over who gains access to the 
personal and financial information in your credit report may delay, interfere 
with, or prohibit the timely approval of any subsequent request or application 
you make regarding new loans, credit, mortgage, insurance, rental housing, 
employment, investment, license, cellular phone, utilities, digital signature, 
Internet credit card transactions, or other services, including an extension of 
credit at point of sale. 

The freeze will be placed within five business days. When you place a 
security freeze on your credit report, within 10 business days, you will be 
provided a personal identification number or a password to use when you want 
to remove or lift temporarily the security freeze. 

A freeze does not apply when you have an existing account relationship and 
a copy of your report is requested by your existing creditor or its agents or 
affiliates for certain types of account review, collection, fraud control, or similar 
activities. 

You should plan ahead and lift a freeze if you are actively seeking credit or 
services as a security freeze may slow your applications, as mentioned above. 

You can remove a freeze or authorize temporary access for a specific period 
of time by contacting the consumer reporting agency and providing all of the 
following: 

(1) Your personal identification number or password, 

(2) Proper identification to verify your identity, and 

(3) Proper information regarding the period of time you want your report 
available to users of the credit report. 

A consumer reporting agency that receives a request from you to temporarily 
lift a freeze on a credit report shall comply with the request no later than three 
business days after receiving the request. A consumer reporting agency may 
charge you up to ten dollars ($10.00) for each time you freeze, remove the 
freeze, or temporarily lift the freeze for a period of time, except a consumer 
reporting agency may not charge any amount to a victim of identify theft who 
has submitted a copy of a valid investigative or incident report or complaint 
with a law enforcement agency about the unlawful use of the victim’s 
identifying information by another person. 

You have a right to bring a civil action against someone who violates your 
rights under the credit reporting laws. The action can be brought against a 
consumer reporting agency or a user of your credit report.” 

(q) A violation of this section is a violation of G.S. 75-1.1. (2005-414, s. 1.) 


§ 75-64. Destruction of personal information records. 


(a) Any business that conducts business in North Carolina and any business 
that maintains or otherwise possesses personal information of a resident of 
North Carolina must take reasonable measures to protect against unautho- 
rized access to or use of the information in connection with or after its disposal. 

(b) The reasonable measures must include: 

(1) Implementing and monitoring compliance with policies and proce- 
dures that require the burning, pulverizing, or shredding of papers 
containing personal information so that information cannot be prac- 
ticably read or reconstructed. 

(2) Implementing and monitoring compliance with policies and proce- 
dures that require the destruction or erasure of electronic media and 


936 


$75-65 ART. 2A. IDENTITY THEFT PROTECTION ACT $75-65 


other nonpaper media containing personal information so that the 
information cannot practicably be read or reconstructed. 

(3) Describing procedures relating to the adequate destruction or proper 
disposal of personal records as official policy in the writings of the 
business entity. 

(c) A business may, after due diligence, enter into a written contract with, 
and monitor compliance by, another party engaged in the business of record 
destruction to destroy personal information in a manner consistent with this 
section. Due diligence should ordinarily include one or more of the following: 

(1) Reviewing an independent audit of the disposal business’s operations 
or its compliance with this statute or its equivalent. 

(2) Obtaining information about the disposal business from several refer- 
ences or other reliable sources and requiring that the disposal 
business be certified by a recognized trade association or similar third 
party with a reputation for high standards of quality review. 

(3) Reviewing and evaluating the disposal business’s information security 
policies or procedures or taking other appropriate measures to deter- 
mine the competency and integrity of the disposal business. 

(d) Adisposal business that conducts business in North Carolina or disposes 
of personal information of residents of North Carolina must take all reasonable 
measures to dispose of records containing personal information by implement- 
ing and monitoring compliance with policies and procedures that protect 
against unauthorized access to or use of personal information during or after 
the collection and transportation and disposing of such information. 

(e) This section does not apply to any of the following: 

(1) Any bank or financial institution that is subject to and in compliance 
with the privacy and security provision of the Gramm Leach Bliley 
Act, 15 U.S.C. § 6801, et seq., as amended. 

(2) Any health insurer or health care facility that is subject to and in 
compliance with the standards for privacy of individually identifiable 
health information and the security standards for the protection of 
electronic health information of the Health Insurance Portability and 
Accountability Act of 1996. 

(3) Any consumer reporting agency that is subject to and in compliance 
with the Federal Credit Reporting Act, 15 U.S.C. § 1681, et seq., as 
amended. 

(f) A violation of this section is a violation of G.S. 75-1.1, but any damages 
assessed against a business because of the acts or omissions of its nonmana- 
gerial employees shall not be trebled as provided in G.S. 75-16 unless the 
business was negligent in the training, supervision, or monitoring of those 
employees. No private right of action may be brought by an individual for a 
violation of this section unless such individual is injured as a result of the 
violation. (2005-414, s. 1.) 


§ 75-65. Protection from security breaches. 


(a) Any business that owns or licenses personal information of residents of 
North Carolina or any business that conducts business in North Carolina that 
owns or licenses personal information in any form (whether computerized, 
paper, or otherwise) shall provide notice to the affected person that there has 
been a security breach following discovery or notification of the breach. The 
disclosure notification shall be made without unreasonable delay, consistent 
with the legitimate needs of law enforcement, as provided in subsection (c) of 
this section, and consistent with any measures necessary to determine 
sufficient contact information, determine the scope of the breach and restore 
the reasonable integrity, security, and confidentiality of the data system. For 
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the purposes of this section, personal information shall not include electronic 
identification numbers, electronic mail names or addresses, Internet account 
numbers, Internet identification names, parent’s legal surname prior to 
marriage, or a password unless this information would permit access to a 
person’s financial account or resources. 

(b) Any business that maintains or possesses records or data containing 
personal information of residents of North Carolina that the business does not 
own or license, or any business that conducts business in North Carolina that 
maintains or possesses records or data containing personal information that 
the business does not own or license shall notify the owner or licensee of the 
information of any security breach immediately following discovery of the 
breach, consistent with the legitimate needs of law enforcement as provided in 
subsection (c) of this section. 

(c) The notice required by this section shall be delayed if a law enforcement 
agency informs the business that notification may impede a criminal investi- 
gation or jeopardize national or homeland security, provided that such request 
is made in writing or the business documents such request contemporaneously 
in writing, including the name of the law enforcement officer making the 
request and the officer’s law enforcement agency engaged in the investigation. 
The notice required by this section shall be provided without unreasonable 
delay after the law enforcement agency communicates to the business its 
determination that notice will no longer impede the investigation or jeopardize 
national or homeland security. 

(d) The notice shall be clear and conspicuous. The notice shall include a 
description of the following: 

(1) The incident in general terms. 

(2) The type of personal information that was subject to the unauthorized 
access and acquisition. 

(3) The general acts of the business to protect the personal information 
from further unauthorized access. 

(4) A telephone number that the person may call for further information 
and assistance, if one exists. 

(5) Advice that directs the person to remain vigilant by reviewing account 
statements and monitoring free credit reports. 

(e) For purposes of this section, notice to affected persons may be provided 
by one of the following methods: 

(1) Written notice. 

(2) Electronic notice, for those persons for whom it has a valid e-mail 
address and who have agreed to receive communications electroni- 
cally if the notice provided is consistent with the provisions regarding 
electronic records and signatures for notices legally required to be in 
writing set forth in 15 U.S.C. § 7001. 

(3) Telephonic notice provided that contact is made directly with the 
affected persons. 

(4) Substitute notice, if the business demonstrates that the cost of 
providing notice would exceed two hundred fifty thousand dollars 
($250,000) or that the affected class of subject persons to be notified 
exceeds 500,000, or if the business does not have sufficient contact 
information or consent to satisfy subdivisions (1), (2), or (3) of this 
subsection, for only those affected persons without sufficient contact 
information or consent, or if the business is unable to identify 
particular affected persons, for only those unidentifiable affected 
persons. Substitute notice shall consist of all the following: 

a. K-mail notice when the business has an electronic mail address for 
the subject persons. 

b. Conspicuous posting of the notice on the Web site page of the 
business, if one is maintained. 
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c. Notification to major statewide media. 

(f) In the event a business provides notice to more than 1,000 persons at one 
time pursuant to this section, the business shall notify, without unreasonable 
delay, the Consumer Protection Division of the Attorney General’s Office and 
all consumer reporting agencies that compile and maintain files on consumers 
on a nationwide basis, as defined in 15 U.S.C. § 1681a(p), of the timing, 
distribution, and content of the notice. 

(g) Any waiver of the provisions of this Article is contrary to public policy 
and is void and unenforceable. 

(h) A financial institution that is subject to and in compliance with the 
Federal Interagency Guidance Response Programs for Unauthorized Access to 
Consumer Information and Customer Notice, issued on March 7, 2005, by the 
Board of Governors of the Federal Reserve System, the Federal Deposit 
Insurance Corporation, the Office of the Comptroller of the Currency, and the 
Office of Thrift Supervision, and any revisions, additions, or substitutions 
relating to said interagency guidance, shall be deemed to be in compliance with 
this section. 

(i) A violation of this section is a violation of G.S. 75-1.1. No private right of 
action may be brought by an individual for a violation of this section unless 
such individual is injured as a result of the violation. 

(j) panees of action arising under this Article may not be assigned. (2005- 
AlAs. L. 


$$ 75-66 through 75-79: Reserved for future codification purposes. 


ARTICLE 3. 


Motor Fuel Marketing Act. 


§ 75-80. Title. 


This Article shall be known and may be cited as the “Motor Fuel Marketing 
Act”. (1985 (Reg. Sess., 1986), c. 972, s. 1.) 


§ 75-81. Definitions. 


The following terms shall have the meanings ascribed to them in this section 
unless otherwise stated and unless the context or subject matter clearly 
indicates otherwise: 

(1) “Person” shall mean any person, firm, association, organization, part- 
nership, business trust, joint stock company, company, corporation or 
legal entity. 

(2) “Sale” shall mean selling, offering for sale or advertising for sale. 

(3) “Motor Fuel” means motor fuel, as defined in G.S. 105-449.60, and 
alternative fuel, as defined in G.S. 105-449.130. 

(4) “Cost” or “Costs” shall mean as follows: 

a. For a refiner or terminal supplier, costs shall be presumed to be the 
refiner’s or terminal supplier’s prevailing price to the wholesale 
class of trade at the terminal used by the refiner or terminal 
supplier to obtain the motor fuel in question or the lowest 
prevailing price within 10 days prior to a sale alleged to be in 
violation of G.S. 75-82 hereof plus all transportation expenses 
including freight expenses (incurred and not otherwise included 
in the cost of the motor fuel), and motor fuel taxes. If a refiner or 
terminal supplier does not regularly sell to the wholesale class of 
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trade at the terminal in question, then such refiner or terminal 
supplier shall use as the prevailing price either (i) the lowest 
price to the wholesale class of trade of those other refiners or 
terminal suppliers at the same terminal who regularly sell to the 
wholesaler class or (ii) a price determined by using standard 
functional accounting procedures. 

b. For all other sellers, cost includes the invoice or replacement cost, 
whichever is less, of the grade, brand or blend, of motor fuel 
within 10 days prior to the date of sale, in the quantity or 
quantities last purchased, less all rebates and discounts received 
including prompt payment discounts and plus all applicable 
State, federal and local taxes, and transportation expenses in- 
cluding freight expenses, incurred and not otherwise included in 
the cost of the motor fuel. 

(5) “Prompt Payment Discounts” shall mean any allowance for payment 
within a specified time, but shall not include discounts for cash made 
to the motoring public at motor fuel outlets. 

(6) “Affiliate” shall mean any person who (other than by means of a 
franchise) controls, is controlled by or is under common control with, 
any other person. 

(7) “Motor Fuel Merchant” is any person selling motor fuel to the public. 

(8) “Motor Fuel Outlet” is any retail facility selling motor fuel to the 
motoring public. 

(9) “New Retail Outlet” shall mean a new retail facility constructed from 
the ground or an existing retail facility that is offering motor fuel to 
the motoring public for the first time. 

(10) “Refiner” shall mean any person engaged in the production or 
refining of motor fuel, whether such production or refining occurs in 
we State or elsewhere, and includes any affiliate of such person or 

nae 

(11) “Terminal Supplier” shall mean any person engaged in selling or 
brokering motor fuel to wholesalers or retailers from a storage facility 
of more than 2,000,000 gallons capacity and such person has an 
ownership interest in or control of the storage facility. (1985 (Reg. 
Sess., 1986), c. 972, s. 1; 1991 (Reg. Sess., 1992), c. 1007, s. 36; 1995, 
c. 390, s. 12; 1997-456, s. 27.) 


§ 75-82. Unlawful below-cost selling; exceptions. 


(a) It shall be unlawful where the intent is to injure competition for any 
motor fuel merchant or the affiliate of any motor fuel merchant to sell with 
such frequency as to indicate a general business practice of selling at a motor 
fuel outlet any grade, brand or blend of motor fuel for less than the cost of that 
gerade, brand or blend of motor fuel except where (1) the price is established in 
good faith to meet or compete with the lower price of a competitor in the same 
market area on the same level of distribution selling the same or comparable 
product of like quality, (11) the price remains in effect for no more than 10 days 
after the first sale of that grade, brand or blend by the merchant at a new retail 
outlet, (111) the sale is made in good faith to dispose of a grade, brand or blend 
of motor fuel for the purpose of discontinuing sales of that product, or (iv) the 
sale is made pursuant to the order or authority of any court or governmental 
agency. 

(b) For purposes of this Article, motor fuel cost shall be computed separately 
for each grade, brand or blend of each motor fuel at each location where said 
motor fuel is offered for sale; however, nothing in this subsection shall prevent 
a motor fuel merchant from using a weighted average motor fuel cost for 
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comparable grade, brand or blend when such motor fuel merchant is supplied 
by more than one refiner or terminal supplier at one or more terminals. 

(c) This Article shall apply only to retail sales of motor fuel at motor fuel 
outlets. (1985 (Reg. Sess., 1986), c. 972, s. 1.) 


§ 75-83. Unlawful inducement; civil penalty. 


It shall be unlawful to knowingly induce, or to knowingly attempt to induce, 
a violation of this Article, whether by otherwise lawful or unlawful means. In 
any action initiated by the Attorney General, anyone found to have violated 
this provision shall be subject to the civil penalty applicable to the sales made 
in violation of this Article; or, if no sales were made, to a civil penalty of one 
thousand dollars ($1,000). The clear proceeds of any civil penalties imposed in 
any actions initiated by the Attorney General under this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with GS. 
115C-457.2. (1985 (Reg. Sess., 1986), c. 972, s. 1; 1993-2 fos 1025) 


§ 75-84. Separate offenses; injunctions. 


Each act of establishing a price in violation of this Article shall constitute a 
separate offense by the seller and the civil penalty for each offense shall be not 
more than one thousand dollars ($1,000). Upon a proper showing by the 
Attorney General or his delegate, further violations may be temporarily or 
permanently enjoined. 

The clear proceeds of civil penalties provided for in this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. (1985 (Reg. Sess., 1986), c. 972, s. 1; 1998-215, s. 103.) 


§ 75-85. Investigations by Attorney General. 


The Attorney General is authorized to investigate any allegation of a 
violation of this Article made by a motor fuel merchant or by an association or 
group of motor fuel merchants. If an investigation discloses a violation, the 
Attorney General may exercise the authority under this Article to seek an 
injunction and he may also seek civil penalties. The clear proceeds of civil 
penalties provided for in this section shall be remitted to the Civil Penalty and 
Forfeiture Fund in accordance with G.S. 115C-457.2. (1985 (Reg. Sess., 1986), 
Cees tel g06-2 15, s. 104.) 


§ 75-86. Private actions. 


Any person, corporation, or other business entity which is engaged in the 
sale of motor fuel for resale or consumption and which is directly or indirectly 
injured by a violation of this Article may bring an action in the district court 
district as defined in G.S. 7A-133 or superior court district or set of districts as 
defined in G.S. 7A-41.1, as the case may be, where the violation is alleged to 
have occurred to recover actual damages, exemplary damages, costs and 
reasonable attorneys’ fees. The court shall also grant such equitable relief as is 
proper, including a declaratory judgment and injunctive relief. Any action 
under this Article must be brought within one year of the alleged violation. 
(1985 (Reg. Sess., 1986), c. 972, s. 1; 1987 (Reg. Sess., 1988), c. 1037, s. 97.) 


§ 75-87. Private action presumptions. 


(a) In any private action brought under this Article, a violation shall be 
presumed to have occurred if: (i) the prevailing price under G.S. 75-81(4)(a) for 
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any grade, brand or blend of a motor fuel sold by a refiner or terminal supplier 
to a wholesaler or retailer is greater than the price of the same grade, brand or 
blend of motor fuel sold by such refiner or terminal supplier directly through 
its own motor fuel outlet or through the outlet of an affiliate of said refiner or 
terminal supplier; or (ii) if the product price of any grade, brand or blend ofa 
motor fuel sold by a wholesaler to a retailer is greater than the retail price of 
the same grade, brand or blend of motor fuel sold by such wholesaler through 
its own motor fuel outlet or the outlet of an affiliate of said wholesaler, provided 
the method of delivery and quantities of each delivery of motor fuel to the 
retailer and to the wholesaler’s outlet or affiliate’s outlet are the same or 
comparable. 

(b) A party may rebut the presumption created by this section by presenting 
evidence to establish his cost of the grade, brand or blend of motor fuel in 
question, or by qualifying for an exception under G.S. 75-82. (1985 (Reg. Sess., 
1986)Nem9 72 sre) 


§ 75-88. Public disclosure. 


Any refiner or terminal supplier computing prevailing price under the 
provisions of G.S. 75-81(4)(a)(i) or (ii) shall be required to publicly disclose said 
price. (1985 (Reg. Sess., 1986), c. 972, s. 1.) 


§ 75-89. Powers and remedies supplementary. 


The powers and remedies provided by this Article shall be cumulative and 
supplementary to all powers and remedies otherwise provided by law. (1985 
(Reg. Sess., 1986), c. 972, s. 1.) 


8§ 75-90 through 75-99: Reserved for future codification purposes. 


ARTICLE 4. 


Telephone Solicitations. 


§ 75-100. Findings. 


The General Assembly finds all of the following: 

(1) The use of the telephone to market goods and services to the home is 
now pervasive due to the increased use of cost-effective telephone 
solicitation technologies and techniques. 

(2) While some consumers enjoy and benefit from telephone solicitations 
from legitimate telephone solicitors, many others object to these 
telephone solicitations as an intrusive invasion of their privacy in the 
home. 

(3) In addition, the proliferation of telephone solicitations, especially 
during the evening hours, creates a nuisance and a disturbance upon 
the home and family life of telephone subscribers during a time of day 
used by many families for traditional family activities. 

(4) North Carolina residents should have the freedom to choose whether 
or not to permit telephone solicitors to contact them. 

(5) Individual privacy rights, personal safety, prevention of fraud, and 
commercial freedom of speech and trade must be balanced in a way 
that protects the privacy of individuals and permits legitimate tele- 
phone solicitation practices. 


942 


(6) Legitimate telephone solicitors 


ART. 4. TELEPHONE SOLICITATIONS §75-101 


| have no interest in continuing to 
invade the privacy of those telephone subscribers who affirmatively 
express their desires to receive no further telephone solicitations. 


(7) Many telephone subscribers who have transacted business with firms 


that employ telephone solicitations have experienced problems with 
their checking and credit card accounts being debited before they can 
evaluate the terms and conditions of the transaction, before they can 
evaluate the merchandise or service to be delivered, or without their 
agreement to enter into the transaction or authorize such transac- 
tions in the first place. Other telephone subscribers have had unau- 
thorized charges placed on their telephone bill and have had their 
long-distance carrier switched without their authorization as a result 
of telephone solicitations. 


(8) New technologies that make telephone solicitations more cost-effective 


also allow for the creation of a “Do Not Call” Registry through which 

North Carolina consumers can easily register their desires not to 

receive further telephone solicitations and telephone solicitors can 

Saal access and employ lists of consumers who have registered those 
esires. 


(9) The public interest requires an efficient mechanism for telephone 


subscribers to notify telephone solicitors that their telephone num- 
bers cannot be called and additional protections for North Carolina 
residents who enter into consumer transactions initiated through 


telephone solicitations. (2003-411, s. 3.) 


Cross References. — As to notification of 
opportunity to object to telephone solicitation, 
see G.S. 62-54. 

Editor’s Note. — Session Laws 2003-411, s. 
6, provides: “Should one or more of the terms or 
provisions of this act or any application thereof 
be held or declared unenforceable or invalid to 
any extent, the remainder of this act, and the 
applications thereof that have not been held or 
declared unenforceable or invalid, shall remain 
in effect. In the specific event that the provi- 
sions of G.S. 75-102, 75-103, 75-104, or 75-105 
as enacted in Section 3 of this act, are declared 
to be preempted or otherwise unenforceable in 
relation to interstate telephone calls, those pro- 


§ 75-101. Definitions. 


visions shall remain in force and effect with 
respect to intrastate telephone calls.” 

Session Laws 2003-411, s. 7, provides: “Con- 
sistent with protected speech rights of busi- 
nesses that engage in telephone solicitations, 
the provisions of this act shall be given broad 
construction so as to protect telephone sub- 
scribers from unwanted telephone solicitations 
and from problematic sales techniques and pay- 
ment procedures often associated with these 
solicitations.” 

Session Laws 2003-411, s. 8, made this Arti- 
cle effective October 1, 2003, and applicable to 
telephone solicitations made on or after that 
date. 


The following definitions apply in this Article: 

(1) Affiliate. — A business establishment, business, or other legal entity 
that wholly or substantially owns, is wholly or substantially owned by, 
or is under common ownership with a telephone solicitor. 

(2) Automatic dialing and recorded message player. — Any automatic 


equipment that incorporates a storage capability of telephone num- 
bers to be called or a random or a sequential number generator 
capable of producing numbers to be called that, working alone or in 
conjunction with other equipment, disseminates a prerecorded mes- 
sage to the telephone number called. 


(3) “Do Not Call” Registry. — The registry created and maintained by the 


Federal Trade Commission pursuant to the Telemarketing Sales Rule. 
It also means any other telemarketing registry created by the federal 
government, including the Federal Communications Commission. It 
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also means any registry created by the Attorney General pursuant to 
G.S. 75-102(n). 

(4) Doing business in this State. — To make or cause to be made any 

telephone solicitation to North Carolina telephone subscribers, 

whether the telephone solicitations are made from a location inside 

North Carolina or outside North Carolina. 

Established business relationship. — A relationship between a seller 

and a consumer based on: 

a. The consumer’s purchase, rental, or lease of the seller’s goods or 
services or a financial transaction between the consumer and the 
seller or one or more of its affiliates within the 18 months 
immediately preceding the date of a telephone solicitation; or 

b. The consumer’s inquiry or application regarding a product or 
service offered by the seller within the three months immediately 
preceding the date of a telephone solicitation. 

(6) Express invitation or permission. — Any invitation or permission that 
is registered by the telephone subscriber on an independent form and 
that contains the telephone number to which calls can be placed and 
the signature of the telephone subscriber. The form may be completed 
and signed electronically. 

(7) Person. — Any individual, business establishment, business, or other 
legal entity. 

(8) Telemarketing Sales Rule. — The federal regulation promulgated by 
the Federal Trade Commission, 16 C.F.R. Part 310 (January 29, 2003 
Edition), as amended, to implement the Telemarketing and Consumer 
Fraud and Abuse Prevention Act, 15 U.S.C. §8§ 6101-6108, as 
amended. 

(9) Telephone solicitation. — A voice communication, whether prere- 
corded, live, or a facsimile, over a telephone line or wireless telephone 
network or via a commercial mobile radio service that is made by a 
telephone solicitor to a telephone subscriber for the purpose of 
soliciting or encouraging the purchase or rental of, or investment in, 
property, goods, or services; obtaining or providing information that 
will or may be used for that purpose; soliciting or encouraging a 
telephone subscriber’s participation in any contest, sweepstakes, 
raffle, or lottery, whether legal or illegal; or obtaining a charitable 
donation. “Telephone solicitation” also includes those transactions 
that are defined as “telemarketing” under the Telemarketing Sales 
Rule. 

(10) Telephone solicitor. — Any individual, business establishment, busi- 
ness, or other legal entity doing business in this State that, directly or 
through salespersons or agents, makes or attempts to make telephone 
solicitations or causes telephone solicitations to be made. “Telephone 
solicitor” also includes any party defined as a “telemarketer” under 
the Telemarketing Sales Rule. 

(11) Telephone subscriber. — An individual who subscribes to a residen- 
tial telephone service from a local exchange company, a competing 
local provider certified to do business in North Carolina, or a wireless 
telephone company; or the individuals living or residing with that 
individual. 

(12) Unsolicited telephone call. — A voice communication, whether pre- 
recorded, live, or a facsimile, over a telephone line or wireless 
telephone network or via a commercial mobile radio service that is 
made by a person to a telephone subscriber without prior express 
invitation or permission. (2003-411, s. 3.) 


(5 


—— 
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§ 75-102. Restrictions on telephone solicitations. 


(a) Except as provided in G.S. 75-103, no telephone solicitor shall make a 
telephone solicitation to a telephone subscriber’s telephone number if the 
telephone subscriber’s telephone number appears in the latest edition of the 
“Do Not Call” Registry. 

(b) No telephone solicitor shall make a telephone solicitation to a telephone 
subscriber’s telephone number if the telephone subscriber previously has 
communicated to the telephone solicitor a desire to receive no further tele- 
phone solicitations from the telephone solicitor to that number. 

(c) Any telephone solicitor who makes a telephone solicitation shall do all of 
the following: 

(1) At the beginning of the telephone solicitation, state clearly the identity 
of the telephone solicitor and identify the individual making the 
telephone solicitation. 

(2) Upon request, provide the telephone subscriber with the telephone 
number or address at which the telephone solicitor may be contacted. 

(3) If the telephone subscriber requests to be taken off the contact list of 
the telephone solicitor, the telephone solicitor shall take all steps 
necessary to remove the telephone subscriber’s name and telephone 
number from the contact list of the telephone solicitor and stop calling 
the telephone subscriber within 30 business days. 

(4) If the telephone subscriber objects to the telephone solicitation, 
terminate the telephone solicitation and promptly disconnect from the 
telephone line of the person receiving the call. 

(5) Notwithstanding subdivision (3) of this subsection, if a telephone 
solicitor relies on the established business relationship of an affiliate 
to solicit a residential telephone subscriber whose telephone number 
is listed in the latest edition of the “Do Not Call” Registry and the 
person called communicates a desire to receive no further telephone 
solicitations from the telephone solicitor, the telephone solicitor shall 
take all steps necessary to remove that telephone subscriber’s tele- 
phone number from the contact lists of the telephone solicitor and that 
affiliate, unless the telephone subscriber indicates otherwise, and the 
telephone solicitor and that affiliate shall stop calling the telephone 
subscriber at that number within 60 business days. 

(d) Every telephone solicitor shall implement systems and written proce- 
dures to prevent further telephone solicitations to any telephone subscriber 
who has asked not to be called again at a specific number or numbers or whose 
telephone number appears in the “Do Not Call” Registry. Every telephone 
solicitor shall train, monitor, and enforce compliance by its employees and 
shall monitor and enforce compliance by its independent contractors in those 
systems and procedures. Every telephone solicitor shall ensure that lists of 
telephone numbers that may not be contacted by the telephone solicitor are 
maintained and recorded. Compliance with the time requirements within the 
Telemarketing Sales Rule for incorporating and complying with updated 
versions of the “Do Not Call” Registry shall constitute compliance with North 
Carolina law. 

(e) Except as provided in G.S. 75-103, no telephone solicitor shall violate any 
requirement of section 310.3 of the Telemarketing Sales Rule (Deceptive 
telemarketing acts or practices), section 310.4 of the Telemarketing Sales Rule 
(Abusive telemarketing acts or practices), and section 310.5 of the 
Telemarketing Sales Rule (Record keeping requirements). 

(f) No telephone solicitor shall make a telephone solicitation before 8:00 
A.M. or after 9:00 PM. 

(g) Atelephone solicitor shall inquire as to whether the telephone subscriber 
is under the age of 18. If the telephone subscriber purports to be less than 18 
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years of age, the telephone solicitor shall discontinue the call immediately. No 
inquiry is required where the solicitor has taken reasonable steps to remove all 
telephone contacts who are less than 18 years of age from its list of subscribers 
being contacted or can demonstrate that it does not target subscribers who are 
less than 18 years of age. 

(h) No telephone solicitor shall engage in threats, intimidation, or the use of 
profane or obscene language. 

(i) (Effective until January 1, 2006) No telephone solicitor shall know- 
ingly use any method to block or otherwise circumvent a telephone subscriber’s 
use of a caller identification service. A telephone solicitor who makes a 
telephone solicitation through the use of a private branch exchange (PBX) or 
other call-generating system that is not capable of transmitting caller identi- 
fication information shall not be in violation of this subsection. No provider of 
telephone caller identification services shall be held liable for violations of this 
subsection committed by other individuals or entities. 

(i) (Effective January 1, 2006) No telephone solicitor shall knowingly use 
any method to block or otherwise circumvent a telephone subscriber’s use of a 
caller identification service. No provider of telephone caller identification 
services shall be held liable for violations of this subsection committed by other 
individuals or entities. 

(j) Atelephone solicitor or its agent that makes telephone solicitations on its 
behalf, provided that the telephone solicitor ensures compliance by its agent, 
shall keep a record for a period of 24 months from the date a telephone 
solicitation is made of the legal name, any fictitious name used, the resident 
address, the telephone number, and the job title of each individual who makes 
a telephone solicitation for that telephone solicitor. If an individual who makes 
telephone solicitations for a telephone solicitor uses a fictitious name, the 
fictitious name shall be traceable only to the specific individual. 

(k) Nothing in this section prohibits a telephone solicitor from contacting by 
nontelephonic notice a telephone subscriber whose telephone number appears 
in the “Do Not Call” Registry to obtain the telephone subscriber’s express 
invitation or permission allowing the telephone solicitor to make telephone 
solicitations to the telephone subscriber. A telephone solicitor shall not contact 
a telephone subscriber by telephone to obtain this express invitation or 
permission. 

(1) Nothing in this section prohibits a telephone solicitor from advertising in 
a general medium or contacting by nontelephonic notice a telephone subscriber 
whose telephone number appears in the “Do Not Call” Registry to encourage 
the telephone subscriber to initiate telephone calls to the telephone solicitor. A 
telephone solicitor shall not contact a telephone subscriber by telephone to 
obtain this express invitation or permission. 

(m) The Attorney General, in consultation with the Public Staff of the Public 
Utilities Commission, shall draft the contents of a bill insert that notifies 
consumers of the existence of the “Do Not Call” Registry and provides 
information to consumers on how to use it and the other provisions of this 
Article to object to receiving telephone solicitations. Local exchange companies 
shall distribute the insert pursuant to G.S. 62-54. 

(n) In the event that the federal “Do Not Call” Registry is not operational by 
January 1, 2004, or ceases to operate for any reason after January 1, 2004, the 
Attorney General may develop, operate, and maintain such a registry for the 
benefit of North Carolina telephone subscribers. 

(o) In telephone solicitation transactions involving telephone subscribers, 
no contract or purchase agreement entered into during a telephone solicitation 
is valid, and no money from the prospective purchaser is due thereunder, 
unless all the following conditions are satisfied: 

(1) The contract and the sales representations that precede it are not 
deceptive or abusive telemarketing acts or practices as elaborated in 
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sections 310.3 and 310.4 of the Telemarketing Sales Rule only to the 
extent that this Article requires telephone solicitors to comply with 


these regulations. 


(2) The telephone solicitor has com 
ments of section 310.5 of the 
extent that this Article requir 


these regulations. 


plied with the record keeping require- 
Telemarketing Sales Rule only to the 
es telephone solicitors to comply with 


(3) The contract and the sales representations that precede it comply with 
all other applicable federal and State laws, including Article 1 of this 


Chapter. (2003-411, ss. 3, 4.) 


Subsection (i) Set Out Twice. — The first 
version of subsection (i) set out above is effec- 
tive until January 1, 2006. The second version 
of subsection (i) set out above is effective Jan- 
uary 1, 2006. 

Editor’s Note. — Session Laws 2003-411, s. 
6, provides: “Should one or more of the terms or 
provisions of this act or any application thereof 
be held or declared unenforceable or invalid to 
any extent, the remainder of this act, and the 
applications thereof that have not been held or 
declared unenforceable or invalid, shall remain 
in effect. In the specific event that the provi- 
sions of G.S. 75-102, 75-103, 75-104, or 75-105 


§ 75-103. Limited exceptions. 


as enacted in Section 3 of this act, are declared 
to be preempted or otherwise unenforceable in 
relation to interstate telephone calls, those pro- 
visions shall remain in force and effect with 
respect to intrastate telephone calls.” 

Effect of Amendments. — Session Laws 
2003-411, s. 4, effective January 1, 2006, de- 
leted the former second sentence in subsection 
(i), which read “A telephone solicitor who 
makes a telephone solicitation through the use 
of a private branch exchange (PBX) or other call 
generating system that is not capable of trans- 
mitting caller identification information shall 
not be in violation of this subsection.” 


(a) G.S. 75-102(a) does not apply to any of the following telephone solicita- 


tions that are made: 


(1) To any telephone subscriber with the telephone subscriber’s prior 
express invitation or permission. 

(2) To any telephone subscriber with whom the telephone solicitor has an 
established business relationship. 

(3) By or on behalf of a tax-exempt nonprofit organization. 

(4) By or on behalf of a telephone solicitor that employs fewer than 10 


full-time or part-time direct employees, the telephone solicitations are 
made by the direct employees, and the direct employees collectively 
make or attempt to make no more than an average of 10 telephone 
solicitations to telephone subscribers per week during a calendar year. 


(5) To any telephone subscriber for the sole purpose of arranging a 


subsequent face-to-face meeting between the telephone solicitor and 

the telephone subscriber and the telephone solicitor does none of the 

following during the telephone solicitation: 

a. Seek payment from the telephone subscriber in connection with 
the sale or rental of, or investment in, property, goods, or services. 

b. Complete the sale or rental of, or investment in, property, goods, or 
Services. 

c. Obtain provisional acceptance of a sale, rental, or investment. 

d. Obtain the agreement of the telephone subscriber to participate in 
any contest, sweepstakes, raffle, or lottery. 

e. Directly following the telephone solicitation, go or cause an indi- 
vidual to go to the telephone subscriber to collect a payment or 
deliver any item purchased. 


(6) By a person primarily soliciting the sale of a subscription for a 
newspaper of general circulation. 
(b) G.S. 75-102(c)(3), 75-102(d), 75-102(g), and 75-102(j) do not apply to any 
telephone solicitations described in G.S. 75-103(a)(1), (2), (3), (4), and (5). 
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(c) G.S. 75-102(e) does not apply to any of the telephone solicitations 
described in subdivisions (a)(4) and (a)(5) of this section. 

(d) G.S. 75-102(e) does not apply to any of the telephone solicitations 
described in subdivisions (a)(1), (a)(2), and (a)(3) of this section, except that 
these types of telephone solicitations shall comply with sections 310.3(a)(2), 
(a\(3), and (a\(4), 310.3(c), 310.3(d), 310.4(a), 310.4(b)(1)G) and (iv), (b)(2), 
(b)(3), and (b)(4), and 310.4(e) of the Telemarketing Sales Rule. 

(e) In any dispute regarding whether a telephone subscriber has provided 
an express invitation or permission under subsection (a) of this section, the 
telephone solicitor has the burden of proving that the telephone subscriber has 
provided this permission by producing the original document, a facsimile 
document, or an electronic form, signed by the telephone subscriber, or other 
authentication that evidences permission. A telephone subscriber may subse- 
quently retract express invitation or permission by indicating a desire not to 
receive further telephone solicitations under G.S. 75-102(b). (2003-411, s. 3.) 


Editor’s Note. — Session Laws 2003-411, s. 
6, provides: “Should one or more of the terms or 
provisions of this act or any application thereof 
be held or declared unenforceable or invalid to 
any extent, the remainder of this act, and the 
applications thereof that have not been held or 
declared unenforceable or invalid, shall remain 


in effect. In the specific event that the provi- 
sions of G.S. 75-102, 75-103, 75-104, or 75-105 
as enacted in Section 3 of this act, are declared 
to be preempted or otherwise unenforceable in 
relation to interstate telephone calls, those pro- 
visions shall remain in force and effect with 
respect to intrastate telephone calls.” 


§ 75-104. Restrictions on use of automatic dialing and 
recorded message players. 


(a) Except as provided in this section, no person may use an automatic 
dialing and recorded message player to make an unsolicited telephone call. 

(b) Notwithstanding subsection (a) of this section, a person may use an 
automatic dialing and recorded message player to make an unsolicited 
telephone call only under one or more of the following circumstances: 

(1) All of the following are satisfied: 

a. The person making the call is any of the following: 

1. A tax-exempt charitable or civic organization. 

2. A political party or political candidate. 

3. A governmental official. 

4. An opinion polling organization, radio station, television sta- 
tion, cable television company, or broadcast rating service 
conducting a public opinion poll. 

b. No part of the call is used to make a telephone solicitation. 

c. The person making the call clearly identifies the person’s name and 
contact information and the nature of the unsolicited telephone 
call. 

(2) Prior to the playing of the recorded message, a live operator complies 
with G.S. 75-102(c), states the nature and length in minutes of the 
recorded message, and asks for and receives prior approval to play the 
recorded message from the person receiving the call. 

(3) The unsolicited telephone call is in connection with an existing debt or 
contract for which payment or performance has not been completed at 
the time of the unsolicited telephone call. 

(4) The unsolicited telephone call is placed by a person with whom the 
telephone subscriber has made an appointment, provided that the call 
is conveying information only about the appointment, or by a utility, 
telephone company, cable television company, satellite television 
company, or similar entity for the sole purpose of conveying informa- 
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tion or news about network outages, repairs or service interruptions, 
and confirmation calls related to restoration of service. 

(5) The person plays the recorded message in order to comply with section 
16 C.F.R. Part 310.4(b)(4) of the Telemarketing Sales Rule. (2003-411, 


Seo) 


Editor’s Note. — Session Laws 2003-411, s. 
6, provides: “Should one or more of the terms or 
provisions of this act or any application thereof 
be held or declared unenforceable or invalid to 
any extent, the remainder of this act, and the 
applications thereof that have not been held or 
declared unenforceable or invalid, shall remain 


in effect. In the specific event that the provi- 
sions of G.S. 75-102, 75-103, 75-104, or 75-105 
as enacted in Section 3 of this act, are declared 
to be preempted or otherwise unenforceable in 
relation to interstate telephone calls, those pro- 
visions shall remain in force and effect with 
respect to intrastate telephone calls.” 


§ 75-105. Enforcement. 


(a) The Attorney General may investigate any complaints received alleging 
violation of this Article. If the Attorney General finds that there has been a 
violation of this Article, the Attorney General may bring an action to impose 
civil penalties and to seek any other appropriate relief pursuant to this 
Chapter, including equitable relief to restrain the violation. If the Attorney 
General brings an action on behalf of telephone subscribers pursuant to 
subsection (b) of this section, the Attorney General may not seek treble 
damages on behalf of telephone subscribers pursuant to G.S. 75-16. Actions for 
civil penalties under this section shall be consistent with the provisions of this 
Chapter except that the penalty imposed for a violation of this Article shall be 
either of the following: 

(1) Five hundred dollars ($500.00) for the first violation, one thousand 
dollars ($1,000) for the second violation, and five thousand dollars 
($5,000) for the third and any other violation that occurs within two 
years of the first violation. 

(2) One hundred dollars ($100.00) for each violation within two years of 
the first violation, if the solicitor can show that the violations are the 
result of a mistake and the telephone solicitor either made the 
telephone solicitation under G.S. 75-103(a)(1), (2), (3), (4), and (5), or 
can show that the telephone solicitor complied with G.S. 75-102(d). 

(b) A telephone subscriber who has received a telephone solicitation from or 
on behalf of a telephone solicitor in violation of this Article may bring any of the 
following actions in civil court: 

(1) An action to enjoin further violations of this Article by the telephone 
solicitor. 

(2) An action to recover five hundred dollars ($500.00) for the first 
violation, one thousand dollars ($1,000) for the second violation, and 
five thousand dollars ($5,000) for the third and any other violation 
that occurs within two years of the first violation. 

(c) No action may be brought under subsection (b) of this section if the 
violations are a result of mistake and the telephone solicitor either made the 
telephone solicitation under G.S. 75-103(a)(1), (2), (3), (4), and (5), or can show 
that the telephone solicitor complied with G.S. 75-102(d). 

(d) In an action brought pursuant to this Article, the court may award a 
prevailing plaintiff reasonable attorneys’ fees if the court finds the defendant 
willfully engaged in the act or practice, and the court may award reasonable 
attorneys’ fees to a prevailing defendant if the court finds that the plaintiff 
knew, or should have known, that the action was frivolous and malicious. 

(e) A citizen of this State may also bring an action in civil court to enforce 
the private rights of action established by federal law under 47 U.S.C. 
Saeco) and 47 U.S.C. § 227(c)5). 
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(f) Actions brought by telephone subscribers pursuant to this section shall 
be tried in the county where the plaintiff resides at the time of the commence- 


ment of the action. (2003-411, s. 3.) 


Editor’s Note. — Session Laws 2003-411, s. 
6, provides: “Should one or more of the terms or 
provisions of this act or any application thereof 
be held or declared unenforceable or invalid to 
any extent, the remainder of this act, and the 
applications thereof that have not been held or 
declared unenforceable or invalid, shall remain 


in effect. In the specific event that the provi- 
sions of G.S. 75-102, 75-103, 75-104, or 75-105 
as enacted in Section 3 of this act, are declared 
to be preempted or otherwise unenforceable in 
relation to interstate telephone calls, those pro- 
visions shall remain in force and effect with 
respect to intrastate telephone calls.” 
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ARTICLE 1. 


Boating Safety Act. 


§ 75A-1. Declaration of policy. 


It is the policy of this State to promote safety for persons and property in and 
connected with the use, operation, and equipment of vessels, and to promote 
uniformity of laws relating thereto. (1959, c. 1064, s. 1.) 


CASE NOTES 


Cited in Grindstaff v. Watts, 254 N.C. 568, 
119 S.E.2d 784 (1961); Klutz v. Beam, 374 F. 
Supp. 1129 (W.D.N.C. 1973). 


§ 75A-2. Definitions. 


As used in this Chapter, unless the context clearly requires a different 
meaning: 


(1) 


(2) 


(4) 
(5) 


(6) 


(7) 


“Motorboat” means any vessel equipped with propulsion machinery of 
any type, whether or not such machinery is the principal source of 
propulsion: Provided, that “propulsion machinery” as used in this 
section shall not include an electric motor when used as the only 
means of mechanical propulsion of any vessel: Provided further, that 
the term “motorboat” shall not include a vessel which has a valid 
marine document issued by the Bureau of Customs of the United 
States government or any federal agency successor thereto. 
“Operate” means to navigate or otherwise use or occupy a motorboat or 
vessel, and shall be applicable to any motorboat or vessel that is 
afloat. 

“Owner” means a person, other than a lienholder, having the property 
in or title to a vessel. The term includes a person entitled to the use or 
possession of a vessel subject to an interest in another person, 
reserved or created by agreement and securing payment or perfor- 
mance of an obligation, but the term excludes a lessee under a lease 
not intended as security. 

“Person” means an individual, partnership, firm, corporation, associ- 
ation, or other entity. 

“Vessel” means every description of watercraft or structure, other than 
a seaplane on the water, used or capable of being used as a means of 
transportation or habitation on the water. 

“Waters of this State” means any waters within the territorial limits of 
this State, and the marginal sea adjacent to this State and the high 
seas when navigated as a part of a journey or ride to or from the shore 
of this State, but does not include private ponds as defined in G.S. 
113-129. 

“Electric generating facility” means any plant facilities and equipment 
for the purposes of producing, generating, transmitting, delivering or 
furnishing electricity for the production of power. (1959, c. 1064, s. 2; 
1965, c, 634, s) 1; 1969,¢, 87: 1975,.c, 340, s. 1; 19830 Gc 44656 sens 
(Reg. Sess., 1994), c. 753, s. 2.) 
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§ 75A-3. Wildlife Resources Commission to administer 
Chapter; Motorboat Committee; funds for ad- 
ministration. 


(a) It shall be the duty and responsibility of the North Carolina Wildlife 
Resources Commission to enforce and administer the provisions of this 
Chapter. 

(b) The chairman of the Wildlife Resources Commission shall designate 
from among the members of the Wildlife Resources Commission three mem- 
bers who shall serve as the Motorboat Committee of the Wildlife Resources 
Commission, and who shall, in their activities with the Commission, place 
special emphasis on the administration and enforcement of this Chapter. 

(c) The Boating Account is established within the Wildlife Resources Fund 
created under G.S. 143-250. All moneys collected pursuant to the numbering 
and titling provisions of this Chapter shall be credited to this Account. 
Gasoline excise tax revenue is credited to the Account under G.S. 105-449.126. 
Revenue in the Account shall be used by the Wildlife Resources Commission, 
subject to the Executive Budget Act and the Personnel Act, for the adminis- 
tration and enforcement of this Chapter; for activities relating to boating and 
water safety including education and waterway marking and improvement; 
and for boating access area acquisition, development, and maintenance. At 
least three dollars ($3.00) of each one-year vessel registration fee and at least 
nine dollars ($9.00) of each three-year vessel registration fee collected under 
the numbering provisions of G.S. 75A-5 shall be used for boating access area 
acquisition, development, and maintenance. (1959, c. 1064, s. 3; 1961, c. 644: 
1963, c. 1003; 1981 (Reg. Sess., 1982), c. 1182, s. 2; 1993, c. 422, s. 1; 1995, c. 
390, s. 13; 1999-392, s. 5.) 


State Government Reorganization. — ronment and Natural Resources) by former 
The Wildlife Resources Commission was trans- G.S. 143A-118, enacted by Session Laws 197 
ferred to the Department of Natural and Eco-  ¢. 864. 
nomic Resources (now the Department of Envi- 


§ 75A-4. Identification numbers required. 


Every vessel on the waters of this State shall be numbered, except those 
vessels exempted from numbering under G.S. 75A-7. No person shall operate 
or give permission for the operation of any vessel on such waters unless the 
vessel is numbered in accordance with this Chapter, or in accordance with 
applicable federal law, or in accordance with a federally approved numbering 
system of another state, and unless 

(1) The certificate of number awarded to such vessel is in full force and 
effect, and 

(2) The identifying number set forth in the certificate of number is 
displayed on each side of the bow of such vessel. (1959, c. 1064, s. 4; 
1983, c. 446, s. 1; 1999-392, s. 1.) 
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cate; conformity with United States 
regulations; award of certificates; records; re- 
newal of certificates; transfer of interest, aban- 
donment, etc.; change of address; unautho- 
rized numbers. 


(a) The owner of each vessel requiring numbering by this State shall file an 
application for number with the Wildlife Resources Commission on forms 
approved by it. The application shall be signed by the owner of the vessel, or 
his agent, and shall be accompanied by a fee of ten dollars ($10.00) for a 
one-year period or by a fee of twenty-five dollars ($25.00) for a three-year 
period; provided, however, there shall be no fee charged for vessels owned and 
operated by nonprofit rescue squads if they are operated exclusively for rescue 
purposes, including rescue training. The applicant shall have the option of 
selecting a one-year numbering period or a three-year numbering period. Upon 
receipt of the application in approved form, the Commission shall have the 
same entered upon the records of its office and issue to the applicant a 
certificate of number stating the number awarded to the vessel and the name 
and address of the owner, and a validation decal indicating the expiration date 
of the certificate of number. The owner shall paint on or attach to each side of 
the bow of the vessel the identification number in such manner as may be 
prescribed by rules of the Commission in order that it may be clearly visible. 
The number shall be maintained in legible condition. The validation decal 
shall be displayed on the starboard bow of the vessel immediately following the 
number. The certificate of number shall be pocket size and shall be available at 
all times for inspection on the vessel for which issued, whenever such vessel is 
in operation. Provided, however, any person charged with failing to so carry 
such certificate of number shall not be convicted if he produces in court a 
certificate of number theretofore issued to him and valid at the time of his 
arrest. 

(b) The owner of any vessel already covered by a number in full force and 
effect which has been awarded to it pursuant to then operative federal law or 
a federally approved numbering system of another state shall record the 
number prior to operating the vessel on the waters of this State in excess of the 
90-day reciprocity period provided for in G.S. 75A-7(a)(1). Such recordation 
shall be in the manner and pursuant to the procedure required for the award 
of a number under subsection (a) of this section, except that no additional or 
substitute number shall be issued. 

(c) Should the ownership of a vessel change, a new application form with a 
fee of ten dollars ($10.00) for a one-year period or by a fee of twenty-five dollars 
($25.00) for a three-year period shall be filed with the Wildlife Resources 
Commission and a new certificate bearing the same number shall be awarded 
the new owner in the manner as provided for in an original award of number. 
In case a certificate should become lost, a new certificate bearing the same 
number shall be issued upon payment of a fee of two dollars ($2.00). Possession 
of the certificate shall in cases involving prosecution for violation of any 
provision of this Chapter be prima facie evidence that the person whose name 
appears therein is the owner of the boat referred to therein. 

(d) In the event that an agency of the United States government shall have 
in force an over-all system of identification numbering for vessels within the 
United States, the numbering system employed pursuant to this Chapter by 
the Wildlife Resources Commission shall be in conformity therewith. 
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(e) The Wildlife Resources Commission may issue any vessel transaction 
pursuant to the provisions of Article 1 or 4 of this Chapter directly or may 
authorize any person qualified as prescribed in subsection (1) of this section to 
act as agent for the issuance of vessel transactions subject to the requirements 
set forth in this Chapter. Upon acceptance of this authorization, an agent’s 
actions in issuing any vessel transaction pursuant to this Chapter shall be 
valid as if issued directly by the Commission. As compensation for services 
rendered to the Commission and to the general public, the agent shall receive 
the following specified commission from the statutory fee for each listed 
transaction: 

(1) Renewal of vessel registration — $1.25. 
(2) Transfer of ownership and registration of a vessel — $3.00. 
(3) Issuance of new certificate of vessel number and registration — $3.00. 
(4) Issuance of duplicate vessel registration — $0.50. 
Gey) loo transfer, duplication, or lien recordation of vessel title — 
.O 
It is a Class 1 misdemeanor for any such agent to charge or accept any 
additional fee, remuneration, or other thing of value for such services. 

(f) All records of the Wildlife Resources Commission made or kept pursuant 
to this section shall be public records. 

(g) Each certificate of number awarded pursuant to this Chapter, unless 
sooner terminated or discontinued in accordance with the provisions of this 
Chapter, shall continue in full force and effect to and including the last day of 
the same month during which the same was awarded after the lapse of one 
year in the case of a one-year certificate or three years in the case of a 
three-year certificate. In addition to the year of expiration, the validation decal 
required by subsection (a) of this section shall indicate the last month during 
which the certificate is valid. No person shall willfully remove a validation 
decal from any vessel during the continuance of its validity or alter, counter- 
feit, or otherwise tamper with a validation decal attached to any vessel for the 
purpose of changing or obscuring the indicated date of expiration of the 
certificate of number of such vessel. 

(h) Each certificate of number awarded pursuant to this Chapter must be 
renewed on or before the first day of the month next succeeding that during 
which the same expires; otherwise, such certificate shall lapse and be void 
until such time as it may thereafter be renewed. Application for renewal shall 
be submitted on a form approved by the Wildlife Resources Commission and 
shall be accompanied by a fee of ten dollars ($10.00) for a one-year period or by 
a fee of twenty-five dollars ($25.00) for a three-year period; provided, there 
shall be no fee required for renewal of certificates of number which have been 
previously issued to commercial fishing vessels as defined in G.S. 75A-5.1, 
upon compliance with all of the requirements of that section. 

(i) The owner shall furnish the Wildlife Resources Commission notice of the 
transfer of all or any part of his interest other than the creation of a security 
interest in a vessel numbered in this State pursuant to subsections (a) and (b) 
of this section or of the destruction or abandonment of such vessel, within 15 
days thereof. Such transfer, destruction, or abandonment shall terminate the 
certificate of number for such vessel except that, in the case of a transfer of a 
part interest which does not affect the owner’s right to operate such vessel, 
such transfer shall not terminate the certificate of number. 

(j) Any holder of a certificate of number shall notify the Wildlife Resources 
Commission within 15 days if his address no longer conforms to the address 
appearing on the certificate, and shall, as a part of such notification, furnish 
the Commission his new address. The Commission may provide in its rules and 
regulations for the surrender of the certificate bearing the former address and 
its replacement with a certificate bearing the new address or for the alteration 
of an outstanding certificate to show the new address of the holder. 


955 


§75A-5 CH. 75A. BOATING AND WATER SAFETY S75A-5 


(k) No number other than the number awarded to a vessel or granted 
reciprocity pursuant to this Chapter shall be painted, attached, or otherwise 
displayed on either side of the bow of such vessel, except the validation decal 
required by subsection (a) of this section. 

(1) When certificates of number are to be issued by agents as provided by 
subsection (e) of this section, the Wildlife Resources Commission may establish 
administrative guidelines that prescribe: 

(1) The qualifications of agents; 

(2) The duties of agents; 

(3) Methods and procedures to ensure accountability and security for 
proceeds and unissued certificates of number; 

(4) Requirements for security bonds in amounts sufficient to protect the 
State against loss of public funds or documents; 

(5) Methods and procedures, including submission of the kinds and 
amounts of evidence deemed sufficient to relieve an agent of respon- 
sibility for losses due to occurrences beyond the agent’s control; and 

(6) Any other reasonable requirement or condition deemed necessary and 
desirable to expedite and control the issuance of certificates of boat 
number by agents. 

In accordance with administrative guidelines developed pursuant to this 
section, the executive director may: 

(1) Select and appoint agents in the areas most convenient to the boating 
public and limit the number of agents in any one area if necessary for 
efficiency of operation; 

(2) Require prompt and accurate reporting and remittance of public funds 
or documents by agents; 

(3) Conduct periodic and special audits of accounts; 

(4) Terminate the authorization of any agent found to be in noncompli- 
ance with administrative guidelines or directives of the Commission 
or when State funds or property are reasonably believed to be in 
jeopardy; and 

(5) Demand the immediate surrender of all accounts, forms, certificates, 
decals, records, and State funds and property in the event of the 
termination of an agency. 

A person who is denied the authority to act as an agent for the issuance of 
certificates of number and validation decals or whose authority to do so is 
revoked may not commence a contested case under G.S. 150B-23. If any check 
or draft of any agent for the issuance of certificates of boat number shall be 
returned by the banking facility upon which the same is drawn for lack of 
funds, such agent shall be liable to the Wildlife Resources Commission for a 
penalty of five percent (5%) of the amount of such check or draft, but in no 
event shall such penalty be less than five dollars ($5.00) or more than two 
hundred dollars ($200.00). Agents shall be assessed a penalty of twenty-five 
percent (25%) of their issuing fee on all remittances to the Commission after 
the fifteenth day of the month immediately following the month of sale. (1959, 
c. 106408) 5; 1961) c¥469rs i 1965" c 470 19 7one 4550. ss. lea rol Cec eun 
1979, c.-761, ss, 1-7, 19ST ce 16119385" ¢. 194 A446 "ss 2 1G 7 eee 
A 1993". 422. ss, 2-4" ©1059, SS. .005, 004. 1994 hix. oes5. 00. 2mm 
1998-225,.s. 4.1; 1999-248 ss. 1, 2: 1999-392, ss: 2-4)) 


Cross References. — As to the issuance of | owned by governmental entities and nonprofit 
permanent certificates of number to motorboats rescue squads, see G.S. 75A-7. 
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CASE NOTES 


A “certificate of number” required by 
this section is not a “certificate of title” to 
be compared with that required by G.S. 20-50 
for vehicles intended to be operated on the 
highways. Lane v. Honeycutt, 14 N.C. App. 436, 
188 S.E.2d 604, cert. denied, 281 N.C. 622, 190 
S.E.2d 466 (1972). 

New Certificate Issued upon Change of 
Ownership. — Upon the change of ownership 


of a motorboat, subsection (c) authorizes the 
issuance of a new “certificate of number” to the 
transferee upon proper application. The appli- 
cation for transfer of the number, among other 
things, requires the seller’s signature. Lane v. 
Honeycutt, 14 N.C. App. 436, 188 S.E.2d 604, 
cert. denied, 281 N.C. 622, 190 S.E.2d 466 
CLO 2): 


§ 75A-5.1. Commercial fishing vessels; renewal of number. 


(a) The owner of any commercial fishing vessel that is registered under the 
provisions of G.S. 113-168.6 may renew the certificate of number of the vessel 
when the owner has complied with all of the conditions of this section. 

(b) As used in this section, “commercial fishing vessel” is a vessel used in a 
commercial fishing operation, as defined in G.S. 113-168. 

(c) In order to be entitled to renewal of certificate of number under the 
provisions of this section, the owner of the vessel shall submit, and the Wildlife 


Resources Commission shall require: 


(1) The regular application for renewal of the certificate of number of the 
vessel, as provided by G.S. 75A-5; 

(2) Astatement, on a form to be supplied by the Commission, and signed 
by the applicant, that the vessel for which the application for renewal 
is made is a commercial fishing vessel; and 

(3) A receipt, signed by an authorized agent of the Department of 
Environment and Natural Resources, and bearing the number 
awarded to the boat under the provisions of this Chapter, showing 
that the commercial fishing vessel registration fee imposed by G.S. 
113-168.6 has been paid for the vessel for the period during which the 
application for renewal of the certificate of number is submitted. 


(d) Any person who shall willfully give false information upon the applica- 
tion or the statement required by this section or who shall falsify any 
registration fee receipt required by this section shall be guilty of a Class 1 
misdemeanor. (1961, c. 469, s. 2; 1965, c. 957, s. 8; 1973, c. 1262, s. 86; 1977, c. 
Giles. 1903,.c, 446, 5.2; 1989,.¢. 727,.s. 21806); 1993, c, 539, s. 565; 1994. 


Ex. Sess., c. 24, s. 14(c); 1997-443, s. 11A.119(a); 1998-225, s. 4.2.) 


Editor’s Note. — Session Laws 1998-225, s. 
5.3, provides: “Unless otherwise expressly pro- 
vided, every agency to which this act applies 
shall adopt rules to implement the provisions of 
this act only in accordance with the provisions 
of Chapter 150B of the General Statutes. This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 


§ 75A-6. Classification; rules. 


21.1. Every agency to which this act applies 
that is authorized to adopt rules to implement 
the provisions of this act may adopt temporary 
rules to implement the provisions of this act. 
This section shall continue in effect until all 
rules necessary to implement the provisions of 
this act have become effective as either tempo- 
rary rules or permanent rules.” 


(a) Motorboats subject to the provisions of this Chapter shall be divided into 


four classes as follows: 


(1) Class A. Less than 16 feet in length. 
(2) Class 1. Sixteen feet or over and less than 26 feet in length. 
(3) Class 2. Twenty-six feet or over and less than 40 feet in length. 


(4) Class 3. Forty feet or over. 


(b) through (e) Repealed by Session Laws 1993, c. 361, s. 2. 
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(f) Every motorboat shall carry at least one life preserver, or life belt, or ring 
buoy, or other device of the sort prescribed by the regulations of the Wildlife 
Resources Commission for each person on board, so placed as to be readily 
accessible: Provided, that every motorboat carrying passengers for hire shall 
carry so placed as to be readily accessible at least one life preserver of the sort 
prescribed by the regulations of the Commission for each person on board. 

(¢) Every motorboat shall be provided with such number, size, and type of 
fire extinguishers, capable of promptly and effectually extinguishing burning 
gasoline, as may be prescribed by the regulations of the Wildlife Resources 
Commission, which fire extinguishers shall be at all times kept in condition for 
immediate and effective use and shall be so placed as to be readily accessible. 

(h) The provisions of subsection (g) of this section shall not apply to 
motorboats while competing in any race conducted pursuant to G.S. 75A-14 or, 
if such boats be designed and intended solely for racing, while engaged in such 
navigation as is incidental to the tuning up of the boats and engines for the 
race. 

(i) Every motorboat shall have the carburetor or carburetors of every engine 
therein (except outboard motors) using gasoline as fuel, equipped with such 
efficient flame arrestor, backfire trap, or other similar device as may be 
prescribed by the regulations of the Wildlife Resources Commission. 

(j) Every such motorboat and every such vessel, except open boats, using as 
fuel any liquid of a volatile nature, shall be provided with such means as may 
be prescribed by the regulations of the Wildlife Resources Commission prop- 
erly and efficiently ventilating the bilges of the engine and fuel tank compart- 
ments so as to remove any explosive or inflammable gases. 

(k) Repealed by Session Laws 1993, c. 361, s. 2. 

(1) No person shall operate or give permission for the operation of a vessel 
which is not equipped as required by this section or modification thereof. 

(m) In the event that any of the regulations of subsections (a), (f), (g), (h), (i), 
(j), (k), and (Z) of this section are in conflict with the equipment regulations of 
the Federal Boat Safety Act of 1971 and the federal regulations adopted 
pursuant thereto, the Wildlife Resources Commission is hereby granted the 
authority to adopt such regulations as are necessary to conform with the 
ees Boat Safety Act of 1971 and the federal regulations adopted pursuant 
iaereua 

(n) All boats propelled by machinery of 10 hp or less, which are operated on 
the public waters of this State, shall carry at least one life preserver, or life 
belt, or ring buoy, or other device of the sort prescribed by the regulations of the 
Wildlife Resources Commission for each person on board, and from one-half 
hour after sunset to one-half hour before sunrise shall carry a white ight in the 
stern or shall have on board a hand flashlight in good working condition, which 
light shall be ready at hand and shall be temporarily displayed in sufficient 
time to prevent collision. 

(0) The Commission for Health Services shall adopt rules establishing 
standards for the approval of sewage treatment devices and holding tanks for 
marine toilets installed in boats operating on the inland fishing waters of the 
State as designated by the Wildlife Resources Commission and the inland lake 
waters of the State. No vessel operating on the inland fishing waters of the 
State as designated by the Wildlife Resources Commission and the inland lake 
waters of this State that is equipped with a marine toilet shall be registered by 
the Wildlife Resources Commission unless such vessel is provided with a 
sewage treatment device or holding tank approved by the Commission for 
Health Services. All vessels operating on the inland fishing waters of the State 
as designated by the Wildlife Resources Commission and the inland lake 
waters of the State that are equipped with a marine toilet shall be required to 
provide a sewage treatment device or holding tank approved by the Commis- 
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sion for Health Services. The protectors of the Wildlife Resources Commission 
shall inspect vessels on the inland fishing waters of the State as designated by 
the Wildlife Resources Commission and the inland lake waters to determine if 
approved treatment devices or holding tanks are properly installed and if they 
are operating in a satisfactory manner. A vessel registered, documented or 
otherwise licensed in another state and equipped with a marine toilet not 
prohibited in such state may be operated on the inland fishing waters of the 
State as designated by the Wildlife Resources Commission, without regard to 
the provisions of this subsection while making an interstate trip. (1959, c. 
1064, s. 6; 1963, c. 396; 1965, c. 634, s. 2; 1967, cc. 230, 1075; 1971, c. 296, ss. 
1, 2; 1973, c. 476, s. 128; 1975, c. 340, s. 2; c. 483, s. 3; 1989 (Reg. Sess., 1990), 
Pes 49.195; 1993. ¢, 361, s. 2) 


Local Modification. — Alexander, Burke, 1987 (Reg. Sess., 1988), c. 944. 


Caldwell: 1995, c. 19, s. 1; Catawba, Gaston, Editor’s Note. — G.S. 75A-14, referred to in 
Iredell, and Lincoln: 1983, c. 200; McDowell: subsection (h) above, has been repealed. 
1995, c. 19, s. 1; Mecklenburg: 1983, c. 200; 


CASE NOTES 


Cited in Stanley v. Department of Conserva- 
tion & Dev., 284 N.C. 15, 199 S.E.2d 641 (1973). 


§ 75A-6.1. Navigation rules. 


(a) Every vessel operated on the waters of this State that is required to 
obtain an identification number pursuant to this Chapter or pursuant to a 
federally approved numbering system of another state shall comply with the 
navigation rules, including requirements for navigational lights, sound-signal- 
ling devices, and other equipment, contained in the Inland Navigational Rules 
Act of 1980, codified as amended at 33 U.S.C. §$ 2001-2038, 2071-2073 (1993) 
and rules adopted pursuant thereto, see 33 C.F.R. Part 84 (1992). 

(b) The Wildlife Resources Commission is responsible for the enforcement of 
the rules specified in subsection (a) of this section. The rules specified in 
subsection (a) of this section are also enforceable by all peace officers with 
general subject matter jurisdiction. 

(c) Violation of the navigation rules specified in subsection (a) of this section 
shall constitute a Class 3 misdemeanor and is punishable only by a fine not to 
exceed one hundred dollars ($100.00). (1993, c. 361, s. 1; 1994, Ex. Sess., c. 14, 
s. 44.) 


§ 75A-7. Exemption from numbering requirements. 


(a) Avessel shall not be required to be numbered under this Chapter if it is: 

(1) Avessel which is required to be awarded a number pursuant to federal 
law or a federally approved numbering system of another state, and 
for which a number has been so awarded: Provided, that any such 
boat shall not have been within this State for a period in excess of 90 
consecutive days. 

(2) A vessel from a country other than the United States temporarily 
using the waters of this State. 

(3) A vessel whose owner is the United States, a state or a subdivision 
thereof. 

(4) A ship’s lifeboat. 

(5) A vessel which has a valid marine document issued by the Bureau of 
Customs of the United States government or any federal agency 
successor thereto. 
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(6) A sailboat of not more than 14 feet on the load water line (LWL). 
(7) A vessel with no means of propulsion other than drifting or manual 
paddling, poling, or rowing. 

(b) The Wildlife Resources Commission is hereby empowered to permit the 
voluntary numbering of vessels owned by the United States, a state or a 
subdivision thereof. 

(c) Those vessels owned by the United States, a state or a subdivision 
thereof and those owned by nonprofit rescue squads may be assigned a 
certificate of number bearing no expiration date but which shall be stamped 
with the word “permanent” and shall not be renewable so long as the vessel 
remains the property of the governmental entity or nonprofit rescue squad. If 
the ownership of any such boat is transferred from one governmental entity to 
another or to a nonprofit rescue squad or if a boat owned by a nonprofit rescue 
squad is transferred to another nonprofit rescue squad or governmental entity, 
a new permanent certificate may be issued without charge to the successor 
entity. When any such boat is sold to a private owner or is otherwise 
transferred to private ownership, the applicable certificate of number shall be 
deemed to have expired immediately prior to such transfer. Prior to further use 
on the waters of this State, the new owner shall obtain either a temporary 
certificate of number or a regular certificate pursuant to the provisions of this 
Chapter. The provisions of this subsection applicable to motorboats owned by 
nonprofit rescue squads apply only to those operated exclusively for rescue 
purposes, including rescue training. (1959, c. 1064, s. 7; 1981, c. 162; 1983, c. 
446, ss. 1-3.) 


Cross References. — As to allowing non- 
profit rescue squads to apply for numbers with- 
out payment of a fee, see G.S. 75A-5. 


§ 75A-8. Boat liveries. 


It shall be unlawful for the owner of a boat livery to rent a vessel to any 
person unless the provisions of this Chapter have been complied with. It shall 
be the duty of owners of boat liveries to equip all vessels rented as required by 
this Chapter, (1959, c. 1064, s. 8: 1975, c. 3406553), 1983%c 4465cnde) 


§ 75A-9. Muffling devices. 


The exhaust of every internal combustion engine used on any motorboat 
shall be effectively muffled by equipment so constructed and used to muffle the 
noise of the exhaust in a reasonable manner. The use of cutouts is prohibited, 
except for motorboats competing in a regatta or boat race approved as provided 
in G.S. 75A-14, and for such motorboats while on trial runs, during a period not 
to exceed 48 hours immediately preceding such regatta or race and for such 
motorboats while competing in official trials for speed records during a period 
not to exceed 48 hours immediately following such regatta or race. (1959, c. 
1064, s. 9.) 


Local Modification. — Catawba, Iredell, Editor’s Note. — G.S. 75A-14, referred to in 
Lincoln, and Mecklenburg (Lakes Norman, G.S. 75A-9 above, has been repealed. 
Wylie and Mountain Island only): 1981 (Reg. 
Sess., 1982), c. 1266. 
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§ 75A-9.1. Muffling devices — Motorboats. 


Every internal combustion engine with an open-air exhaust which is used on 
any motorboat and which has a capacity of operating at more than 4000 
revolutions per minute shall have effective muffling equipment installed on 
each exhaust manifold stack except for motorboats competing in a regatta or 
boat race approved as provided in G.S. 75A-14, and for such motorboats while 
on trial runs, during a period not to exceed 48 hours immediately preceding 
such regatta or race and for such motorboats while competing in official trials 
for speed records during a period not to exceed 48 hours immediately following 
such regatta or race. This Article shall not apply to licensed commercial fishing 
DOats ne LI. Cs (37-8, 1) 


Editor’s Note. — G.S. 75A-14, referred to in 
G.S. 75A-9.1 above, has been repealed. 


§ 75A-10. Operating boat or manipulating water skis, etc., 
in reckless manner; operating, etc., while in- 
toxicated, etc.; depositing or discharging lit- 
ter, etc. 


(a) No person shall operate any motorboat or vessel, or manipulate any 
water skis, surfboard, or similar device on the waters of this State in a reckless 
or negligent manner so as to endanger the life, limb, or property of any person. 

(b) No person shall manipulate any water skis, surfboard, nonmotorized 
vessel, or similar device on the waters of this State while under the influence 
of an impairing substance. 

(b1) No person shall operate any motorboat or motor vessel while underway 
on the waters of this State: 

(1) While under the influence of an impairing substance, or 
(2) After having consumed sufficient alcohol that he has, at any relevant 
time after the boating, an alcohol concentration of 0.08 or more. 
The fact that a person charged with violating this subsection is or has been 
legally entitled to use alcohol or a drug is not a defense to a charge under this 
subsection or subsection (b) above. 

The relevant definitions contained in G.S. 20-4.01 shall apply to this 
subsection and subsection (b) above. 

(c) No person shall place, throw, deposit, or discharge or cause to be placed, 
thrown, deposited, or discharged on the waters of this State or into the inland 
lake waters of this State, any litter, raw sewage, bottles, cans, papers, or other 
liquid or solid materials which render the waters unsightly, noxious, or 
otherwise unwholesome so as to be detrimental to the public health or welfare 
or to the enjoyment and safety of the water for recreational purposes. 

(d) No person shall place, throw, deposit, or discharge or cause to be placed, 
thrown, deposited, or discharged on the waters of this State or into the inland 
lake waters of this State any medical waste as defined by G.S. 130A-290 which 
renders the waters unsightly, noxious, or otherwise unwholesome so as to be 
detrimental to the public health or welfare or to the enjoyment and safety of 
the water for recreational purposes. (1959, c. 1064, s. 10; 1965, c. 634, s. 3; 
ope eo Lowsss w-). b9S0.c, 742, S..1; 1995,.¢, 506, s..14)) 


Editor’s Note. — Session Laws 1989, c. 742, adopted by the Commission for Health Services 
which added subsection (d), provided in s. 9: for the management of infectious and noninfec- 
“Neither the definition of ‘medical waste’ nor tious medical waste be identical or similar. 
any other provision of this act shall be con- Neither the definition of ‘medical waste’ nor 
strued to require that rules or standards any other provision of this act shall be con- 
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strued to prohibit any discharge of waste into a 
sanitary sewer or sewer system which is other- 
wise allowed under any provision of the Gen- 
eral Statutes or under any rule adopted by the 
Commission for Health Services or the Envi- 


CH. 75A. BOATING AND WATER SAFETY 


§75A-10.2 


ronmental Management Commission.” 

Legal Periodicals. — For article, “Coastal 
Management Law in North Carolina: 1974- 
1994,” see 72 N.C.L. Rev. 1413 (1994). 


CASE NOTES 


Operating a motor boat while impaired 
(DWI boating) is not a lesser-included of- 
fense of involuntary manslaughter because 
a finding of intoxication is essential in DWI 
boating, but not essential to a conviction of 
involuntary manslaughter. State v. Hudson, 
345 N.C. 729, 483 S.E.2d 436 (1997). 


Cited in Grindstaff v. Watts, 254 N.C. 568, 
119 S.E.2d 784 (1961); In’re Howser; 227.8 
Supp. 81 (W.D.N.C. 1964); Stanley v. Depart- 
ment of Conservation & Dev., 284 N.C. 15, 199 
S.E.2d 641 (1973); State v. Pike, 139 N.C. App. 
96, 532 S.E.2d 548, 2000 N.C. App. LEXIS 805 
(2000). 


OPINIONS OF ATTORNEY GENERAL 


Waste Dumped Within Three Miles of 
Seashore. — North Carolina General Statutes 
specifically prohibit the dumping of waste ma- 
terials such as bags of medical refuse, and other 
forms of ocean dumping or the introduction of 


other pollutants in coastal waters if the waste 
materials were dumped within three miles of 
the Atlantic seashore. See opinion of the Attor- 
ney General to Lieutenant Governor Robert B. 
Jordan, III, 58 N.C.A.G. 57 (1988). 


§ 75A-10.1. Family purpose doctrine applicable. 


The family purpose doctrine, as applicable in this State to tort cases arising 
from the operation of motor vehicles, shall apply to tort cases arising from the 
operation of motorboats and vessels as those terms are defined in this Chapter. 


Gorse, 4505. 1) 


Legal Periodicals. — For note discussing 
the extension of the family purpose doctrine to 
motorcycles and private property, see 14 Wake 
Forest L. Rev. 699 (1978). 


For note on use of the family purpose doc- 
trine when no outsiders are involved, in light of 
Carver v. Carver, 310 N.C. 669, 314 S.E.2d 739 
(1984), see 21 Wake Forest L. Rev. 243 (1985). 


CASE NOTES 


Cited in Williams v. Wachovia Bank & Trust 
Co., 292 N.C. 416, 233 S.E.2d 589 (1977); Moore 


v. Crumpton, 55 N.C. App. 398, 285 S.E.2d 842 
Gi9S2) 


§ 75A-10.2. Proof of ownership of motorboat. 


(a) In all actions to recover damages for injury to the person or to property 
or for the death of a person, arising out of an accident or collision involving 
motorboats or vessels as said terms are described in G.S. 75A-2, proof of 
ownership of such motorboat or vessel at the time of such accident or collision 
shall be prima facie evidence that said motorboat or vessel was being operated 
and used with the authority, consent and knowledge of the owner in the very 
transaction out of which said injury or cause of action arose. 

(b) Proof of the certificate of number stating the number awarded to the 
motorboat or vessel in the name of any person, firm or corporation as required 
by this Chapter, or proof of the licensing, registration, or documentation of said 
motorboat or vessel as required by other state or federal law in the name of any 
person, firm or corporation, shall for the purpose of any such action, be prima 
facie evidence of ownership and that said motorboat or vessel was then being 
operated by and under the control of a person for whose conduct the owner was 
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legally responsible, for the owner’s benefit, and within the course and scope of 
his employment. (1971, c. 652, s. 1.) 


§ 75A-11. Duty of operator involved in collision, accident 
or other casualty. 


(a) It shall be the duty of the operator of a vessel involved in a collision, 
accident, or other casualty, so far as he can do so without serious danger to his 
own vessel, crew, and passengers (if any), to render persons affected by the 
collision, accident, or other casualty such assistance as may be practicable and 
as may be necessary in order to save them from or minimize any danger caused 
by the collision, accident, or other casualty, and also to give his name, address 
and identification of his vessel in writing to any person injured and to the 
owner of any property damaged in the collision, accident, or other casualty. 

(b) In the case of collision, accident, or other casualty involving a vessel, the 
operator thereof, if the collision, accident, or other casualty results in death or 
injury to a person or damage to property in excess of five hundred dollars 
($500.00), shall, within 10 days, file with the Wildlife Resources Commission a 
full description of the collision, accident, or other casualty, including such 
information as said agency may, by regulation, require. Such report shall not 
be admissible as evidence. (1959, c. 1064, s. 11; 1999-248) s. 3.) 


CASE NOTES 


Cited in In re Howser, 227 F. Supp. 81 
(W.D.N.C. 1964). 


§ 75A-12. Furnishing information to agency of United 
States. 


In accordance with any request duly made by an authorized official or agency 
of the United States, any information compiled or otherwise available to the 
Wildlife Resources Commission pursuant to G.S. 75A-11(b) shall be transmit- 
ted to said official or agency of the United States. (1959, c. 1064, s. 12.) 


§ 75A-13. Water skis, surfboards, etc. 


(a) No person shall operate a vessel on any water of this State for towing a 
person or persons on water skis, or a surfboard, or similar device unless there 
is In such a vessel a person, in addition to the operator, in a position to observe 
the progress of the person or persons being towed or unless the skiers wear a 
life preserver or unless the boat is equipped with a rear view mirror. 

(b) No person shall operate a vessel on any water of this State towing a 
person or persons on water skis, a surfboard, or similar device, nor shall any 
person engage in water skiing, surfboarding, or similar activity at any time 
between the hours from one hour after sunset to one hour before sunrise. 

(c) The provisions of subsections (a) and (b) of this section do not apply to a 
performer engaged in a professional exhibition or a person or persons engaged 
in an activity authorized under G.S. 75A-14. 

(d) No person shall operate or manipulate any vessel, tow rope, or other 
device by which the direction or location of water skis, a surfboard, or similar 
device may be affected or controlled in such a way as to cause the water skis, 
surfboard, or similar device, or any person thereon to collide with any object or 
person. (1959, c. 1064, s. 13.) 
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Editor’s Note. — G.S. 75A-14, referred to in 
subsection (c) above, has been repealed. 


§ 75A-13.1. Skin and scuba divers. 


(a) No person shall engage in skin diving or scuba diving in the waters of 
this State which are open to boating, or assist in such diving, without 
displaying a diver’s flag from a mast, buoy, or other structure at the place of 
diving; and no person shall display such flag except when diving operations are 
under way or in preparation. 

(b) The diver’s flag shall be square, not less than 12 inches on a side, and 
shall be of red background with a diagonal white stripe, of a width equal to one 
fifth of the flag’s height, running from the upper corner adjacent to the mast 
downward to the opposite outside corner. 

(c) No operator of a vessel under way in the waters of this State shall permit 
such vessel to approach closer than 50 feet to any structure from which a 
diver’s flag is then being displayed, except where such flag is so positioned as 
to constitute an unreasonable obstruction to navigation; and no person shall 
engage in skin diving or scuba diving or display a diver’s flag in any locality at 
which the same will unreasonably obstruct vessels from making legitimate 
navigational use of the water. (1969, c. 97, s. 1.) 


§ 75A-13.2: Repealed by Session Laws 1999-447, s. 3. 


§ 75A-13.3. Personal watercraft. 


(a) No person shall operate a personal watercraft on the waters of this State 
at any time between sunset and sunrise. For purposes of this section, “personal 
watercraft” means a small vessel which uses an outboard or propeller-driven 
motor, or an inboard motor powering a water jet pump, as its primary source 
of motive power and which is designed to be operated by a person sitting, 
standing, or kneeling on, or being towed behind the vessel, rather than in the 
conventional manner of sitting or standing inside the vessel. 

(al) No person shall operate a personal watercraft on the waters of this 
State at greater than no-wake speed within 100 feet of an anchored or moored 
vessel, a dock, pier, swim float, marked swimming area, swimmers, surfers, 
persons engaged in angling, or any manually operated propelled vessel, unless 
the personal watercraft is operating in a narrow channel. No person shall 
operate a personal watercraft in a narrow channel at greater than no-wake 
speed within 50 feet of an anchored or moored vessel, a dock, pier, swim float, 
marked swimming area, swimmers, surfers, persons engaged in angling, or 
any manually operated propelled vessel. 

(b) Except as otherwise provided in this subsection, no person under 16 
years of age shall operate a personal watercraft on the waters of this State, and 
it is unlawful for the owner of a personal watercraft or a person who has 
temporary or permanent responsibility for a person under the age of 16 to 
knowingly allow that person to operate a personal watercraft. A person of at 
least 14 years of age but under 16 years of age may operate a personal 
watercraft on the waters of this State if: 

(1) The person is accompanied by a person of at least 18 years of age who 
physically occupies the watercraft; or 

(2) The person (i) possesses on his or her person while operating the 
watercraft, identification showing proof of age and a boater safety 
certification card issued by the Wildlife Resources Commission or 
proof of other satisfactory completion of a boating safety education 
course approved by the National Association of State Boating Law 
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Administrators (NASBLA); and (ii) produces that identification and 
certification card upon the request of an officer of the Wildlife 
Resources Commission or local law enforcement agency. 

(c) No livery shall lease, hire, or rent a personal watercraft to or for 
operation by a person under 16 years of age, except as provided in subsection 
(b) of this section. 

(cl) It shall be unlawful for any person, firm, or corporation to engage in the 
business of renting personal watercraft to the public for operation by the 
rentee unless such person, firm, or corporation has secured insurance for his 
own liability and that of his rentee, in such an amount as is hereinafter 
provided, from an insurance company duly authorized to sell liability insur- 
ance in this State. Each such personal watercraft rented must be covered by a 
policy of liability insurance insuring the owner and rentee and their agents 
and employees while in the performance of their duties against loss from any 
hability imposed by law for damages including damages for care and loss of 
services because of bodily injury to or death of any person and injury to or 
destruction of property caused by accident arising out of the operation of such 
personal watercraft, subject to the following minimum limits: three hundred 
thousand dollars ($300,000) per occurrence. 

(d) No person shall operate a personal watercraft on the waters of this State, 
nor shall the owner of a personal watercraft knowingly allow another person to 
operate that personal watercraft on the waters of this State, unless: 

(1) Each person riding on or being towed behind such vessel is wearing a 
type I, type II, type III, or type V personal flotation device approved by 
the United States Coast Guard. Inflatable personal flotation devices 
do not satisfy this requirement; and 

(2) In the case of a personal watercraft equipped by the manufacturer 
with a lanyard-type engine cut-off switch, the lanyard is securely 
attached to the person, clothing, or flotation device of the operator at 
all times while the personal watercraft is being operated in such a 
manner to turn off the engine if the operator dismounts while the 
watercraft is in operation. 

(d1) No person shall operate a personal watercraft towing another person on 
water skis or other devices unless: 

(1) The personal watercraft has on board, in addition to the operator, an 
observer who shall monitor the progress of the person or persons 
being towed, or the personal watercraft is equipped with a rearview 
mirror; and 

(2) The total number of persons operating, observing, and being towed 
does not exceed the number of passengers identified by the manufac- 
turer as the maximum safe load for the vessel. 

(e) A personal watercraft must at all times be operated in a reasonable and 
prudent manner. Maneuvers that endanger life, limb, or property shall 
constitute reckless operation of a vessel as provided in G.S. 75A-10, and 
include: 

(1) Unreasonably or unnecessarily weaving through congested vessel 
traffic; 

(2) Jumping the wake of another vessel within 100 feet of such other 
vessel or when visibility around such other vessel is obstructed; 

(3) Intentionally approaching another vessel in order to swerve at the last 
possible moment to avoid collision; 

(4) Repealed by Session Laws 2000-52, s. 2, effective June 30, 2000. 

(5) Operating contrary to the “rules of the road” or following too closely to 
another vessel, including another personal watercraft. For purposes 
of this subdivision, “following too closely” means proceeding in the 
same direction and operating at a speed in excess of 10 miles per hour 
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when approaching within 100 feet to the rear or 50 feet to the side of 
another vessel that is underway unless that vessel is operating in a 
narrow channel, in which case a personal watercraft may operate at 
the speed and flow of other vessel traffic. 

(f) The provisions of this section do not apply to a performer engaged in a 
professional exhibition, a person or persons engaged in an activity authorized 
under G.S. 75A-14, or a person attempting to rescue another person who is in 
danger of losing life or limb. 

(f{1) For purposes of this section, “narrow channel” means a segment of the 
waters of the State 300 feet or less in width. 

(g) Repealed by Session Laws 1999-447, s. 1, effective December 1, 1999. 

(h) Nothing in this section prohibits units of local government, marine 
commissions, or local lake authorities from regulating personal watercraft 
pursuant to the provisions of G.S. 160A-176.2 or any other law authorizing 
such regulation, provided that the regulations are more restrictive than the 
provisions of this section or regulate aspects of personal watercraft operation 
that are not covered by this section. Whenever a unit of local government, 
marine commission, or local lake authority regulates personal watercraft 
pursuant to this subsection, it shall conspicuously post signs that are reason- 
ably calculated to provide notice to personal watercraft users of the stricter 
regulations. (1997-129, s. 1; 1999-447, s. 1; 2000-52, ss. 1-4°- 2005-161, 6.01) 


Editor’s Note. — G.S. 75A-14, referred to in 
subsection (f) above, has been repealed. 

Session Laws 1997-129, s. 1, was codified as 
this section at the direction of the Revisor of 
Statutes. Furthermore, subsections (a1), (a2), 
and (b) through (e) have been redesignated as 
subsections (b) through (g), respectively, at the 
direction of the Revisor of Statutes. 


Session Laws 2005-161, s. 2, provides in part 
that the age requirement of 14 years of age in 
the act does not apply to persons who are 12 
years of age or older prior to November 1, 2005. 

Effect of Amendments. — Session Laws 
2005-161, s. 1, effective November 1, 2005, 
substituted “14 years” for “12 years” in the 
introductory paragraph of subsection (b). 


§ 75A-14: Repealed by Session Laws 1999-248, s. 4, effective July 1, 1999. 


§ 75A-14.1. Lake Norman No-Wake Zone. 


It is unlawful to operate a vessel at greater than no-wake speed on the 
waters of the Intracoastal Waterway between Waterway Marker 44 and 
Waterway Marker 46B in the area abutting the Town of Cedar Point. 
(1997-129, s. 4; 1997-257, s. 10; 1998-217, s. 49.) 


Editor’s Note. — Session Laws 1998-217, s. 
49, effective October 31, 1998, codified the first 
paragraph of Session Laws 1997-129, s. 4, as 
amended by Session Laws 1997-257, s. 10, as 
G.S. 75A-14.1. 

Session Laws 1997-129, s. 4 provides in part: 
“With regard to marking the no-wake speed 
zone established in this section, each of the 
boards of commissioners of Catawba, Iredell, 
Lincoln, and Mecklenburg Counties may place 
and maintain navigational aids and regulatory 
markers of a general nature on the waters of 
Lake Norman within the boundaries of each 
respective county. Provided the counties exer- 
cise their supervisory responsibility, they may 
delegate the actual process of placement or 
maintenance of the markers to some other 
agency, corporation, group, or individual. With 


regard to marking the restricted zones, mark- 
ers may be placed and maintained by the indi- 
viduals using the protected areas and facilities 
in accordance with the Uniform Waterway 
Marking System and any supplementary stan- 
dards for that system adopted by the Wildlife 
Resources Commission. 

“This section is enforceable under G.S. 
75A-17 as if it were a provision of Chapter 75A 
of the General Statutes.” 

For similar provisions regarding the estab- 
lishment of no-wake zones, see Session Laws 
1987 (Reg. Sess., 1988), c. 1045 (no-wake zone 
in Brunswick County); Session Laws 1993, c. 67 
(no-wake zone in city of Southport); Session 
Laws 19938, c. 434, as amended by 1993, c. 637 
(no-wake zone on Waccamaw and Pamlico Riv- 
ers in Columbus County and city of Washing- 
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ton); Session Laws 1995 (Reg. Sess., 1996), c. 
559 (no-wake zone on Lake Hickory in Catawba 
County); Session Laws 2001-65, as amended by 
Session Laws 2005-433, s. 4 (no-wake zone on 
Intercoastal Waterway between Markers 44 
and 46B in area abutting Town of Cedar Point); 
Session Laws 2002-23 (no-wake zone around 
Eagle Point Nature Preserve on High Rock 
Reservoir in Rowan County); Session Laws 
2002-39 (no-wake zone in vicinity of Roanoke 
River Bridge on Highway 17 in Bertie County); 
Session Laws 2002-141, s. 9.1(a)-(f) (no-wake 
zone on the Roanoke River in Bertie County); 
Session Laws 2003-189, ss. 1-5 (no-wake zone 
on Pembroke Creek in Cowan County). 

For similar provisions regarding the estab- 
lishment of no-wake zones, see Session Laws 
1987 (Reg. Sess., 1988), c. 1045 (no-wake zone 
in Brunswick County); Session Laws 19938, c. 67 
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(no-wake zone in city of Southport); Session 
Laws 1993, c. 434, as amended by 1998, c. 637 
(no-wake zone on Waccamaw and Pamlico Riv- 
ers in Columbus County and city of Washing- 
ton); Session Laws 1995 (Reg. Sess., 1996), c. 
559 (no-wake zone on Lake Hickory in Catawba 
County); Session Laws 2001-65, as amended by 
Session Laws 2005-433, s. 4 (no-wake zone on 
Intercoastal Waterway between Markers 44 
and 46B in area abutting Town of Cedar Point); 
Session Laws 2002-23 (no-wake zone around 
Eagle Point Nature Preserve on High Rock 
Reservoir in Rowan County); Session Laws 
2002-39 (no-wake zone in vicinity of Roanoke 
River Bridge on Highway 17 in Bertie County); 
Session Laws 2002-141, s. 9.1(a)-(f) (no-wake 
zone on the Roanoke River in Bertie County); 
Session Laws 2003-189, ss. 1-5 (no-wake zone 
on Pembroke Creek in Cowan County). 


§ 75A-15. Rules on water safety; adoption of the Uniform 
Waterway Marking System. 


(a) In accordance with subsection (b) of this section, the Wildlife Resources 
Commission is empowered to make rules, for the local water in question, as to: 
(1) Operation of vessels, including restrictions concerning speed zones, 
and type of activity conducted. 
(2) Promotion of boating and water safety generally by occupants of 
vessels, swimmers, fishermen, and others using the water. 
(3) Placement and maintenance of navigation aids and markers, in 
conformity with governing provisions of law. 
Prior to making any rules, the Commission shall investigate the water 
recreation and safety needs of the local water in question. In making such 
investigation, the Commission in its discretion may hold public hearings on the 
rules proposed and the general needs of the local water in question. After such 
investigation and application of standards, the Commission may in its discre- 
tion pass the rules requested, pass them in an amended form, or refuse to pass 
them. After passage, the Commission may amend or repeal the rules after first 
holding a public hearing. 

(b) Any subdivision of this State may, but only after public notice, make 
formal application to the Wildlife Resources Commission for rules on waters 
within the subdivision’s territorial limits as to the matters listed in subsection 
(a) of this section. The Wildlife Resources Commission may, adopt rules 
applicable to local areas of water defined by the Commission that are found to 
be heavily used for water recreation purposes by persons from other areas of 
the State and as to which there is not coordinated local interest in regulation. 

The Wildlife Resources Commission may adopt rules prohibiting entry of 
vessels into public swimming areas and establishing speed zones at public boat 
launching ramps, marinas, or boat service areas and on other congested water 
areas where there are demonstrated water safety hazards. Enforcement of 
such rules shall be dependent upon placement and maintenance of regulatory 
markers in accordance with the Uniform State Waterway Marking System by 
such agency or agencies as may be designated by the Wildlife Resources 
Commission. 

(c) The Uniform State Waterway Marking System as approved by the 
Advisory Panel of State Officials to the Merchant Marine Council, United 
States Coast Guard, in October 1961 is hereby adopted for use on the waters 
of North Carolina. The Wildlife Resources Commission is authorized to pass 
rules implementing the marking system and may: 
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(1) Modify provisions as necessary to meet the special water recreational 
and safety needs of this State, provided that such modifications do not 
depart in any essential manner from the uniform standards being 
adopted in other states. 

(2) Modify provisions as necessary to conform with amendments to the 
marking system that may be proposed for adoption by the states. 

(3) Enact supplementary standards regarding design, construction, place- 
ment, and maintenance of markers. 

(4) Enact clarifying rules as to matters not covered with precision in the 
report of the Advisory Panel of State Officials. 

(5) Enact implementing rules as to matters left to State discretion in the 
report of the Advisory Panel of State Officials. 

(6) Enact rules forbidding or restricting the placement of markers either 
throughout the State or in certain classes or areas of waters without 
prior permission having been obtained from the Commission or some 
agency or official designated by the Commission. 

It is unlawful to place or maintain any marker of the sort covered by the 
marking system in the waters of North Carolina that does not conform to or is 
in violation of the marking system and the implementing rules of the 
Commission. 

(d) Rules enacted under the authority of subsections (a) and (b) of this 
section shall supersede all local rules in conflict or incompatible with such 
rules. As used in this subsection, “local rules” shall include provisions relating 
to boating, water safety, or other recreational use of local waters in special 
local, or private acts, in ordinances or rules of local governing bodies, or in 
ordinances or rules of local water authorities. Except as may be authorized in 
subsections (a) and (b) of this section, no local rules may be made respecting 
the Uniform Waterway Marking System and its implementation or respecting 
supplemental safety equipment on vessels. 

(e) The Wildlife Resources Commission may adopt rules prohibiting entry or 
use by vessels or swimmers of waters of the State immediately surrounding 
impoundment structures and powerhouses associated with electric generating 
facilities that are found to pose a hazard to water safety. This subsection shall 
not apply to the Person-Caswell Lake Authority, Carolina Power and Light 
Company Lake (Hyco). (1959, c. 1064, s. 15; 1965, c. 394: 1969; c; 1093 usar 
1977, c. 424; 1983 (Reg. Sess., 1984), c. 1082, ss. 4, 5; 1987, c. 827; s. 5;1998 
(Reg. Sess., 1994), c. 753, s. 3.) 


CASE NOTES 


Cited in Croker v. Yadkin, Inc., 130 N.C. 
App. 64, 502 S.E.2d 404 (1998). 


§ 75A-16: Repealed by Session Laws 1979, c. 830, s. 9. 


Cross References. — For game laws gener- 
ally, see G.S. 113-127 et seq. 

Editor’s Note. — Session Laws 1979, c. 830, 
s. 2 provided: “The repeal of Article 6 and 
Subchapters IIA and III and of parts of Sub- 
chapter IV of Chapter 113 of the General Stat- 
utes and of all special, local, and private acts 
and ordinances regulating the conservation of 
wildlife resources is made subject to such tem- 


porary retention of local acts and former provi- 
sions of Chapter 113 of the General Statutes as 
may be specified in Subchapter IV. The repeal 
of acts which themselves repeal former acts is 
not intended to revive the former acts.” 

For repealed sections and local acts contin- 
ued in effect as to particular counties, see G.S. 
nhs yo kate 
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§ 75A-17. Enforcement of Chapter. 


(a) Every wildlife protector and every other law-enforcement officer of this 
State and its subdivisions shall have the authority to enforce the provisions of 
this Chapter and in the exercise thereof shall have authority to stop any vessel 
subject to this Chapter; and, after having identified himself in his official 
capacity, shall have authority to board and inspect any vessel subject to this 
Chapter. 

(b) In order to secure broader enforcement of the provisions of this Chapter, 
the Wildlife Resources Commission is authorized to enter into an agreement 
with the Department of Environment and Natural Resources whereby the 
enforcement personnel of the Department shall assume responsibility for 
enforcing the provisions of this Chapter in the territory and area normally 
policed by such enforcement personnel and whereby the Wildlife Resources 
Commission shall contribute a share of the expense of such personnel accord- 
ing to a ratio of time and effort expended by them in enforcing the provisions 
of this Chapter, when such ratio has been agreed upon by both of the 
contracting agencies. Such agreement may be modified from time to time as 
conditions may warrant. (1959, c. 1064, s. 17; 1965, c. 957, s. 9; 1973, c. 1262, 
Bpomcowcoen1977.c. 771, si 4; 1989, ¢. 727, s. 218(17); 1997-443,,s. 1IA119(a).) 


CASE NOTES 


Subsection (a) of this section contains 
no requirement of reasonableness and no 
effort to balance legitimate state interest 
against the boat owner’s right to be secure 
under the Fourth Amendment against unrea- 
sonable searches and seizures. Klutz v. Beam, 
374 i Supp. 1129 (W.D.N.C. 1973). 

Taken literally, this section extends an 
inspection authority that is absolutely un- 
limited as to time and place and convenience of 
occupants. Klutz v. Beam, 374 F. Supp. 1129 
(W.D.N.C. 1973). 

But Warrantless Search May Impose Un- 
constitutional Burden. — The power of a 
state to inspect boats for reasons of health and 
safety is not denied. However, possible emer- 
gencies aside, warrantless searches against the 
owner’s will of a boat on a land-locked lake, 
which can be repeated by that inspector or any 
other inspector who chooses to board the boat, 
are an oppressive, unreasonable and unconsti- 
tutional burden not justified by considerations 


of sanitation and safety. Klutz v. Beam, 374 F. 
Supp. 1129 (W.D.N.C. 1973). 

Safety Stop Resulting in OWI Arrest Not 
Unconstitutional. — A stop by a Wildlife 
Resources Commission officer, pursuant to this 
section, for the purpose of conducting a safety 
inspection of a motor vessel on the waters of 
North Carolina without any _ reasonable, 
articulable suspicion of criminal activity was 
not a violation of U.S. Const., Amendment IV, 
and the evidence obtained therefrom could not 
be suppressed in defendant’s trial for operating 
a motor vessel while impaired (OW1D), a viola- 
tion of G.S.113-136, where the intrusion on the 
defendant’s rights was reasonable given the 
state’s interest in recreational water safety, the 
reduced expectation of privacy in a boat, the 
brevity of the encounter, and the lack of alter- 
native means, and where the defendant’s con- 
duct was in “plain view.” State v. Pike, 139 N.C. 
App. 96, 532 S.E.2d 543, 2000 N.C. App. LEXIS 
805 (2000). 


OPINIONS OF ATTORNEY GENERAL 


Dumping Waste Within Three Miles of 
Seashore Prohibited. — North Carolina Gen- 
eral Statutes specifically prohibit the dumping 
of waste materials such as bags of medical 
refuse, and other forms of ocean dumping or the 
introduction of other pollutants in coastal wa- 


§ 75A-18. Penalties. 


ters if the waste materials were dumped within 
three miles of the Atlantic seashore. See opin- 
ion of the Attorney General to Lieutenant Gov- 
ernor Robert B. Jordan: [Il 58 N.C:A-Gi 57 
(1988). 


(a) Except as otherwise provided, any person who violates any provision of 
this Article or who violates any rule or regulation adopted under authority of 
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this Chapter shall be guilty of a Class 3 misdemeanor and shall only be subject 
to a fine not to exceed two hundred and fifty dollars ($250.00) for each such 
violation. The limitation prescribed by the preceding sentence shall not apply 
in any case where a more severe penalty may be prescribed in any of said 
sections. 

(b) Any person who violates any provision of G.S. 75A-10(a), (b), or (b1) shall 
be guilty of a Class 2 misdemeanor. 

(c) Any person who violates any provision of G.S. 75A-13.1 shall be guilty of 
a Class 3 misdemeanor and upon conviction thereof shall only be fined no more 
than twenty-five dollars ($25.00). 

(cl) Any boat livery that fails to carry liability insurance in violation of G.S. 
75A-13.3(c1) shall be guilty of a Class 2 misdemeanor and shall only be subject 
to a fine not to exceed one thousand dollars ($1,000). 

(d) A person who: 

(1) Willfully violates G.S. 75A-10(d) is guilty of a Class 1 misdemeanor. 

(2) Willfully violates G.S. 75A-10(d) and in so doing releases medical 
waste that creates a substantial risk of physical injury to any person 
who is not a participant in the offense is guilty of a Class F felony 
which may include a fine not to exceed fifty thousand dollars ($50,000) 
per day of violation. 

(e) A person under 16 years of age who operates a personal watercraft in 
violation of the provisions of G.S. 75A-13.3 is guilty of an infraction as provided 
in G.S. 14-3.1. (1959, c. 1064, s. 18; 1965, ¢. 634, s. 32c¢, 793" 1969) co 7a 
1979, ¢. 761, s.8; 1985, ¢. 615, ss: 6,°7; 1989):c..742./s5.2;11993) cy 53 0Rsemnaa, 
1285; 1994, ix. Sess., c. 24, s. 14(c); 1997-129, s. 3; 1999-447, s,2:) 


§ 75A-19. Operation of watercraft by manufacturers, deal- 
ers, etc. 


Notwithstanding any other provisions of this Chapter, the Wildlife Re- 
sources Commission may promulgate such rules and regulations regarding the 
operation of watercraft by manufacturers, distributors, dealers, and demon- 
ae as the Commission may deem necessary and proper. (1959, c. 1064, s. 
igohs WP.) 


ARTICLE 2. 


Local Water Safety Committees. 


§§ 75A-20 through 75A-25: Repealed by Session Laws 1983 (Regular 
Session, 1984), c. 1082, s. 3. 


§ 75A-26. Local water safety committees. 


(a) In order that responsible State and local officials may consult with an 
advisory body as to the needs and desires of the public in matters of water 
recreation and safety in various local waters, local authorities may sponsor 
local water safety committees. When a local government or two or more local 
governments acting jointly determine that the interests of the public would be 
served by sponsorship of a local water safety committee, such local government 
or governments may sponsor a committee. As used in this section, the noun 
“sponsor” shall include a sponsoring local government or a sponsoring group of 
local governments acting jointly. 

(b) Members of a local committee shall be selected by the sponsor to 
represent various viewpoints and interests respecting water recreation and 
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safety in the locality concerned. The membership of the committee shall be not 
less than 15 nor more than 35, and members shall serve at the pleasure of the 
sponsor. Except where the charter granted by the sponsor may make specific 
provision, the members of a local committee shall select their officers, deter- 
mine the need for subcommittees (if any), provide for times and places of 
regular meetings, and otherwise order the internal organization and admin- 
istration of the committee. Special meetings may be held: 

(1) Upon the call of such officers or members of the local committee as may 
be specified in the charter from the sponsor or the bylaws enacted by 
the committee. 

(2) Upon the call of three members of the governing body or bodies of the 
sponsor. 

(3) Upon the call of the chairman of the North Carolina Water Safety 
Committee. 

(c) Where the sponsor finds that an existing organization or committee is 
sufficiently broadly based to represent the various community interests, 1t may 
sponsor (and at any time withdraw sponsorship of) the activities of such 
organization or committee relating to water recreation and safety in lieu of 
creating a separate local committee. In the event an existing organization or 
committee is sponsored, the membership restrictions of subsection (b) do not 
apply. The phrase “local committee” as used in this section shall include such 
sponsored existing organizations and committees as well as separate commit- 
Lees. 

(d) Except as indicated below, members of a local committee shall serve 
without compensation from the sponsor. Public officers and employees who are 
acting within the scope and course of their employment, however, may receive 
such travel and subsistence allowance as authorized by law when attending 
meetings, whether as members or observers, or otherwise assisting or partic- 
ipating in the affairs of a local committee. Within the bounds set by governing 
provisions of the law generally, a sponsor may also provide administrative and 
staff services to a local committee and may underwrite or finance its projects 
which are carried out to the benefit of water recreation and safety in the area 
concerned. 

(e) At the time of sponsorship, or withdrawal of sponsorship, of a local 
committee, the sponsor shall notify the following persons of the action taken: 

(1) The chairman of the North Carolina Water Safety Committee. 

(2) The Executive Director of the North Carolina Wildlife Resources 
Commission. 

(f) All meetings of separately created local committees shall be open to the 
public. Where an existing organization or committee has received sponsorship, 
all its meetings devoted to carrying out the advisory functions of a local 
committee shall be open to the public. 

(g) Members of a local committee are under an obligation: 

(1) To keep themselves informed as to problems of water recreation and 
safety in their area. 

(2) To study such problems concerning water recreation and safety as may 
be referred to them by their sponsor or by the chairman of the North 
Carolina Water Safety Committee. 

(3) To make reports from time to time, either on their own motion or in 
response to a request for a study, on problems of water recreation and 
safety, and with suggestions for remedies where such are indicated 
and feasible. Such reports may be made to the sponsor, the chairman 
of the North Carolina Water Safety Committee, the Executive Direc- 
tor of the North Carolina Wildlife Resources Commission, or any other 
public or private person, agency, firm, corporation, or organization 
with the power to effect improvements in the level of water recreation 
and safety available to the public. 
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(4) To take part in and, where necessary, to help coordinate programs of 
public education in the field of water safety. (1969, c. 1093, s. 3.) 


Editor’s Note. — G.S. 75A-20 through 75A- repealed by Session Laws 1983 (Regular Ses- 
25, creating the North Carolina Water Safety sion, 1984), c. 1082, s. 3. 
Committee referred to in this section, were 


ARTICLE 38. 
Boat Hull Anti-Copying Act. 


8§ 75A-27 through 75A-31: Repealed by Session Laws 1991, c. 191, s. 
Ne 


ARTICLE 4. 
Watercraft Titling Act. 


§ 75A-32. Short title. 
This Article shall be known as the Watercraft Titling Act. (1989, c. 739, s. 1.) 


§ 75A-33. Definitions. 


As used in this Article, unless the context clearly requires a different 
meaning: 
(1) “Commission” means the North Carolina Wildlife Resources Commis- 
sion. 
(2) “Watercraft” means every description of watercraft, other than a 
seaplane on the water, used or capable of being used as a means of 
transportation on water. (1989, c. 739, s. 1.) 


§ 75A-34. Who may apply for certificate of title; authority 
of employees of Commission. 


(a) Any owner of any watercraft in this State, which is not titled elsewhere, 
may apply to the Commission for a certificate of title. The Commission shall 
issue a certificate of title upon reasonable evidence of ownership, which may be 
established by affidavits, bills of sale, or other similar documents. 

(b) Employees of the Commission are vested with the power to administer 
oaths and to take acknowledgements and affidavits incidental to the admin- 
istration and enforcement of this section. They shall receive no compensation 
for these services. (1989, c. 739, s. 1.) 


§ 75A-35. Form and contents of application. 


(a) Every application for a certificate of title shall be made by the owner or 
his duly authorized attorney-in-fact, and shall contain the name, residence, 
and mailing address of the owner, a statement of the applicant’s title and of all 
liens or encumbrances upon the watercraft in the order of their priority, and 
the names and addresses of all persons having any interest in the watercraft 
and the nature of the interest. 

(b) Every application for a certificate shall contain a brief description of the 
watercraft to be registered, including the name of the manufacturer, State 
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identification number, hull identification number, length, type, and principal 
material of construction, model year, date of purchase, identification of the 
motor (including manufacturer’s name and serial number, except on motors of 
25 horsepower or less), and the name and address of the person from whom the 
watercraft was purchased. 

The application shall be made on forms prescribed and furnished by the 
Commission and shall contain other information as may be required by the 
Commission. (1989, c. 739, s. 1.) 


§ 75A-36. Notice by owner of change of address. 


Whenever any person, after applying for or obtaining the certificate of title 
of a watercraft, moves from the address shown in the application or upon the 
certificate of title, that person shall, within 30 days, notify the Commission in 
writing of his change of address. 

A fee of ten dollars ($10.00) shall be imposed upon anyone failing to comply 
with this section within the time prescribed. (1989, c. 739, s. 1.) 


§ 75A-37. Certificate of title as evidence; duration; trans- 
fer of title. 


(a) A certificate of title is prima facie evidence of the ownership of a 
watercraft. A certificate of title shall be in force for the life of the watercraft so 
long as the certificate is owned or held by the legal holder. 

(b) Upon the sale, assignment, or transfer of a watercraft which has been 
issued a certificate of title under this Article by the legal holder of the 
certificate, the certificate of title may, at the option of the purchaser or 
transferee, be delivered to the purchaser or transferee with an assignment on 
the certificate showing title in the purchaser or transferee. Otherwise, the 
certificate shall be returned to the Commission for cancellation. (1989, c. 739, 
Ss yjle) 


§ 75A-38. Commission’s records; fees. 


(a) The Commission shall maintain a record of any title it issues. 

(b) The Commission shall charge a fee of twenty dollars ($20.00) for issue of 
each certificate of title, and ten dollars ($10.00) for each transfer of title, 
duplicate title, or recording of a supplemental lien. (1989, c. 739, s. 1.) 


§ 75A-39. Duplicate certificate of title. 


The Commission may issue a duplicate certificate of title plainly marked 
“duplicate” across its face upon application by the person entitled to hold the 
certificate if the Commission is satisfied that the original certificate has been 
lost, stolen, mutilated, destroyed, or has become illegible. Mutilated or illegible 
certificates shall be returned to the Commission with the application for a 
duplicate. If a duplicate certificate of title has been issued and the lost or stolen 
original is recovered, the original shall be promptly surrendered to the 
Commission for cancellation. (1989, c. 739, s. 1.) 


§ 75A-40. Certificate to show security interests. 


The Commission, after receiving an application for a certificate of title to a 
watercraft, shall, upon issuing the certificate of title to the owner, show upon 
the face of the certificate of title all security interests in the order of their 
priority as shown in the application. (1989, c. 739, s. 1.) 
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§ 75A-41. Security interests subsequently created. 


Except for security interests in watercraft that are inventory held for sale, 
security interests created in watercraft by the voluntary act of the owner after 
the original issue of title to the owner must be shown on the certificate of title. 
In such cases, the owner shall file an application with the Commission on a 
blank furnished for that purpose, setting forth the security interests and other 
information as the Commission requires. The Commission, if satisfied that it is 
proper that the same be recorded and upon surrender of the certificate of title 
covering the watercraft, shall thereupon issue a new certificate of title showing 
their security interests in the order of the priority according to the date of the 
filing of the application. For the purpose of recording the subsequent security 
interest, the Commission may require any secured party to deliver the 
certificate of title to the Commission. The newly issued certificate shall be sent 
or delivered to the secured party from whom the prior certificate was obtained. 
(1989.c. 739" 5.6) 2000- loos 33)) 


§ 75A-42. Certificate as notice of security interest. 


A certificate of title, when issued by the Commission showing a security 
interest, shall be deemed adequate notice to the State, creditors, and purchas- 
ers that a security interest in the watercraft exists and the recording or filing 
of the creation or reservation of a security interest in the county or city wherein 
the purchaser or debtor resides or elsewhere is not necessary and shall not be 
required. Watercraft, other than those that are inventory held for sale, for 
which a certificate of title is currently in effect shall be exempt from the 
provisions of G.S. 25-9-309, 25-9-310, 25-9-312, 25-9-320, 25-9-322, 25-9-323, 
25-9-324, 25-9-331, 25-9-404, 25-9-405, 25-9-406, and 25-9-501 to 25-9-526 for 
so long as the certificate of title remains in effect. (1989, c. 739, s.1; 2000-169, 
s. 39.) 


§ 75A-43. Security interest may be filed within 30 days 
after purchase. 


If application for the recordation of a security interest to be placed upon a 
watercraft is filed in the principal office of the Commission within 30 days from 
the date of the applicant’s purchase of the watercraft, it shall be valid to all 
persons, including the State, as if the recordation had been done on the day the 
security interest was acquired. (1989, c. 739, s. 1.) 


§ 75A-44. Priority of security interests shown on certifi- 
cates. 


Except for security interests in watercraft that are inventory held for sale, 
security interests shown upon the certificates of title issued by the Commission 
pursuant to applications for certificates shall have priority over any other liens 
or security interests against the watercraft however created and recorded, 
except for a mechanics lien for repairs, provided that the mechanic furnishes 
the holder of any recorded len who may request it with an itemized sworn 
statement of the work done and materials supplied for which the lien is 
claimed. (1989, c. 739, s.1; 2000-169, s. 40.) 


§ 75A-45. Legal holder of certificate of title subject to 
security interest. 

The certificate of title of a watercraft shall be delivered to the person holding 

the security interest having first priority upon the watercraft and retained by 
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that person until the entire amount of the security interest is fully paid by the 
owner of the watercraft. The certificate of title shall then be delivered to the 
secured party next in order of priority and so on, or, if none, then to the owner 
of the watercraft. (1989, c. 739, s. 1.) 


§ 75A-46. Release of security interest shown on certificate 
of title. 


An owner, upon securing the release of any security interest upon a 
watercraft shown upon the certificate of title issued for the watercraft, may 
exhibit the documents evidencing the release, signed by the person or persons 
making the release, and the certificate of title to the Commission. When it is 
impossible to secure the release from the secured party, the owner may exhibit 
to the Commission any available evidence showing that the debt secured has 
been satisfied, together with a statement by the owner under oath that the 
debt has been paid. When the Commission 1s satisfied as to the genuineness 
and regularity of the satisfied debt, the Commission shall issue to the owner 
either a new certificate of title in proper form or an endorsement or rider 
showing the release of the security interest which the Commission shall attach 
to the outstanding certificate of title. (1989, c. 739, s. 1.) 


§ 75A-47. Surrender of certificate required when security 
interest paid. 


It is unlawful and constitutes a Class 1 misdemeanor for a secured party who 
holds a certificate of title as provided in this Article to refuse or fail to 
surrender the certificate of title to the person legally entitled to it within 10 
days after his security interest has been paid and satisfied. (1989, c. 739, s. 1; 
1993) c. 5390s) 567; 1994, Ex. Sess., c. 24,'s. 14(c¢).) 


§ 75A-48. Levy of execution, etc. 


A levy made by virtue of an execution or other proper court order, upon a 
watercraft for which a certificate of title has been issued by the Commission, 
shall constitute a lien, subsequent to security interests previously recorded by 
the Commission and subsequent to security interests in inventory held for sale 
and perfected as otherwise permitted by law, if and when the officer making 
the levy reports to the Commission at its principal office, on forms provided by 
the Commission, that the levy has been made and that the watercraft levied 
upon has been seized by and is in the custody of the officer. Should the lien 
thereafter be satisfied or should the watercraft levied upon and seized 
thereafter be released by the officer, he shall immediately report that fact to 
the Commission at its principal office. Any owner who, after a levy and seizure 
by an officer and before the officer reports the levy and seizure to the 
Commission, fraudulently assigns or transfers his title to or interest in the 
watercraft, or causes the certificate of title to be assigned or transferred, or 
causes a security interest to be shown upon such certificate of title, is guilty of 
a Class 1 misdemeanor. (1989, c. 739, s. 1; 1993, c. 539, s. 568; 1994, Ex. Sess., 
Ca asa a(C).) 


§ 75A-49. Registration prima facie evidence of ownership; 
rebuttal. 

Issuance of registration under the provisions of this Chapter shall be prima 

facie evidence of ownership of a watercraft and entitlement to a certificate of 


title under the provisions of this Article, but the registration and certificate of 
title shall be subject to rebuttal. (1989, c. 739, s. 1.) 
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Chapter 75B. 


Discrimination in Business. 


Sec. 


75B-1. Definitions. 75B-5. Remedies cumulative. 
75B-2. Discrimination in business prohibited. 75B-6. Contracts void. 


75B-3. Actions not prohibited. 
75B-4. Enforcement. 


75B-7. Chapter not exclusive. 


§ 75B-1. Definitions. 


The following words and phrases as used in this Chapter shall have the 


following meaning unless the context clearly requires otherwise: 


(1) “Business,” the manufacture, processing, sale, purchase, licensing, 
distribution, provision, or advertising of goods or services, or exten- 
sion of credit, or issuance of letters of credit, or any other aspect of 
business; 

(2) “Foreign government,” all governments and political subdivisions and 
the instrumentalities thereof, excepting the government, political 
subdivisions, and instrumentalities of the United States and the 
states, commonwealths, territories and possessions of the United 
States, and the District of Columbia; 

(3) “Foreign person,” any person whose principal place of residence, 
business or domicile is outside the United States, or any person 
controlled directly or indirectly by such person or persons; provided, 
however, that no person shall be deemed a foreign person if after 
reasonable inquiry and due diligence it cannot be determined that any 
such person has a principal place of residence, business, or domicile 
outside the United States or is controlled by such person; 

(4) “Foreign trade relationships,” the dealing with or in any foreign 
country of any person, or being listed on a boycott list or compilation 
of unacceptable persons maintained by a foreign government, foreign 
person, or international organization; 

(5) “International organization,” any association or organization, with the 
exception of labor associations, or organizations of which more than a 
majority of the membership consists of foreign persons or foreign 
governments; and 

(6) “Persons,” one or more of the following or their agents, employees, 
servants, representatives, directors, officers, partners, members, 
managers, superintendents, and legal representatives: individuals, 
corporations, partnerships, joint ventures, associations, labor organi- 
zations, educational institutions, mutual companies, joint-stock com- 
panies, trusts, unincorporated organizations, trustees, trustees in 
bankruptcy, receivers, fiduciaries, and all other entities recognized at 
fawabyohis otate, (1971, c. 916; se 1.) 


Cross References. — For statute of limita- Legal Periodicals. — For survey of 1977 
tion for an action under this Chapter, see G.S. _ law on trade regulation, see 56 N.C.L. Rev. 934 
1-52(14). (1978). 


§ 75B-2. Discrimination in business prohibited. 


It shall be unlawful for any person doing business in the State or for the 
State of North Carolina: 
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(1) To enter into any agreement, contract, arrangement, combination, or 
understanding with any foreign government, foreign person, or inter- 
national organization, which requires such person or the State to 
refuse, fail, or cease to do business in the State with any other person 
who is domiciled or has a usual place of business in the State, based 
upon such other person’s race, color, creed, religion, sex, national 
origin or foreign trade relationships; 

(2) To execute in the State any contract with any foreign government, 
foreign person, or international organization which requires such 
person or the State to refuse, fail or cease to do business with another 
person who is domiciled or has a usual place of business in the State, 
based upon such other person’s race, color, creed, religion, sex, 
national origin, or foreign trade relationships; 

(3) To refuse, fail or cease to do business in the State with any other 
person who is domiciled or has a usual place of business in the State 
or with the State when such refusal, failure, or cessation results 
directly or indirectly from an agreement, contract, arrangement, 
combination, or understanding between the person who refuses, fails 
or ceases to do business and any foreign government, foreign person, 
or international organization, and is based upon such other person’s 
race, color, creed, religion, sex, national origin or foreign trade 
relationships; 

(4) To discharge or to fail, refuse or cease to hire, promote or appoint in the 
State any other person who is domiciled in the State to any position of 
employment or employment responsibility when such refusal, failure 
or cessation results from an agreement, contract, arrangement, com- 
bination, or understanding with any foreign government, foreign 
person, or international organization and is based upon such other 
person’s race, color, creed, religion, sex, national origin, or foreign 
trade relationships; 

(5) To willfully and knowingly aid or abet any other person to engage in 
conduct which is prohibited by this Chapter. (1977, c. 916, s. 1.) 


§ 75B-3. Actions not prohibited. 


It shall not be unlawful under this Chapter: 

(1) To engage in conduct required by or expressly authorized by acts of the 
United States Congress, a United States treaty, a United States 
regulation, or a United States executive order; 

(2) To enter into any agreement with an international organization 
entirely composed of member governments or their contracting rep- 
resentatives which requires that a preference or priority be given to 
the citizens or products of one or more of such member governments; 

(3) To enter into any agreement with respect to the insuring, handling, or 
shipping of goods, or choice of carrier while in international transit. 
(EWA es (SUK ceo 8) 


§ 75B-4. Enforcement. 


The Attorney General may institute a civil action to prevent or restrain 
violations of G.S. 75B-2. 

A person injured by a violation of G.S. 75B-2 may maintain an action for 
damages or for an injunction or both against any person who has committed 
the violation. 

In a proceeding under this section, the court shall determine whether a 
violation has been committed and enter any judgment or decree necessary to 
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remove the effects of any violation it finds and to prevent continuation or 
renewal of the violation in the future. 

If an application for an injunction is granted, after due notice to all parties, 
a hearing thereon, and as a disposition on the merits of such application, the 
complainant may be awarded costs and reasonable attorney’s fees. 

In an action for damages, if there is a willful violation of G.S. 75B-2 the 
person injured may be awarded up to three times the amount of actual 
damages which results from the violation, with costs and reasonable attorney’s 
fees. (1977, c. 916, s. 1.) 


§ 75B-5. Remedies cumulative. 
The remedies provided in this Chapter are cumulative. (1977, c. 916, s. 1.) 


§ 75B-6. Contracts void. 


Any provision of any contract or other document or other agreement which 
violates G.S. 75B-2 or which, if complied with by the person intended to be 
bound by the provision, would cause a violation of G.S. 75B-2 shall be null and 
void as being against the public policy of the State. (1977, c. 916, s. 1.) 


§ 75B-7. Chapter not exclusive. 


This Chapter shall not be deemed to supersede, restrict or otherwise limit 
the continuing applicability of the antitrust or anti-discrimination laws of the 
Diate = 19477.c,.916,'s. 1.) 
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Chapter 75C. 


Motion Picture Fair Competition Act. 


Sec. Sec. 
75C-1. Declaration of policy. 75C-4. Bidding procedures. 
70C-2. Definitions. 75C-5. Enforcement. 


75C-3. Blind bidding prohibited. 


§ 75C-1. Declaration of policy. 


It is the policy of this State to establish fair and open procedures for the 
bidding and negotiation of motion pictures within the State in order to prevent 
unfair and deceptive acts or practices and unreasonable restraints of trade in 
the business of motion picture distribution within the State; promote fair and 
effective competition in that business; and benefit the movie-going public by 
holding down admission prices to motion picture theatres, expanding the 
choice of motion pictures available to the public, and preventing exposure of 
the public to objectionable or unsuitable motion pictures by insuring that 
exhibitors have the opportunity to view a picture before committing them- 
selves to exhibiting it. (1979, c. 463, s. 1.) 


§ 75C-2. Definitions. 


When used in this Chapter, and for the purposes of this Chapter: 

(1) The term “bid” means a written or oral offer or proposal by an exhibitor 
to a distributor, in response to an invitation to bid for the right to 
exhibit a motion picture, stating the terms under which the exhibitor 
will agree to exhibit a motion picture. 

(2) The term “blind bidding” means the bidding for, negotiating for, or 
offering or agreeing to terms for the licensing or exhibition of, a 
motion picture if such first run motion picture has not been trade 
screened within the State before any such event has occurred. 

(3) The term “distributor” means any person engaged in the business of 
distributing or supplying motion pictures to exhibitors by rental or 
licensing. 

(4) The term “exhibit” or “exhibition” means showing a motion picture to 
the public for a charge. 

(5) The term “exhibitor” means any person engaged in the business of 
operating one or more theatres. 

(6) The term “invitation to bid” means a written or oral solicitation or 
invitation by a distributor to one or more exhibitors to bid or negotiate 
for the right to exhibit a first run motion picture. 

(7) The term “license agreement” means any contract, agreement, under- 
standing or condition between a distributor and an exhibitor relating 
to the licensing or exhibition of a motion picture by the exhibitor. 

(8) The term “person” includes one or more individuals, partnerships, 
associations, societies, trusts, or corporations. 

(9) The term “run” means the continuous exhibition of a motion picture in 
a defined geographic area for a specified period of time. A “first run” is 
the first exhibition of a picture in the designated area, a “second run” 
is the second exhibition and “subsequent runs” are subsequent exhi- 
bitions after the second run. 

(10) The term “theatre” means any establishment in which motion pic- 
tures are exhibited to the public regularly for a charge. 

(11) The term “trade screening” means the showing of a motion picture by 
a distributor within the State which is open to any exhibitor inter- 
ested in exhibiting the motion picture. (1979, c. 463, s. 1.) 
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§ 75C-3. Blind bidding prohibited. 


(a) Blind bidding for a first run motion picture is hereby prohibited within 
the State. No bids shall be returnable, no negotiations for the exhibition or 
licensing of a first run motion picture shall take place, and no license 
agreement or any of its terms shall be agreed to for the first run exhibition of 
any motion picture within the State before the motion picture has been trade 
screened within the State. 

(b) A distributor shall include in each invitation to bid for the first run 
exhibition of any motion picture within the State the date, time and place of 
the trade screening of the motion picture within the State. 

(c) A distributor shall provide reasonable and uniform notice to exhibitors 
within the State of all trade screenings within the State of motion pictures he 
is distributing. Such notice may be provided by mail or by publication in a 
trade magazine or other publication having general circulation among exhib- 
itors within the State. 

(d) No exhibitor may bid, negotiate, or offer terms for the licensing or 
exhibition of a motion picture that has been trade screened in accordance with 
the provisions of G.S. 75C-3 herein, unless said exhibitor or his agent has 
attended the trade screening. 

The provisions of this subdivision (d) are subject to waiver by the distributor 
of a motion picture upon notice of such waiver to an exhibitor prior to the trade 
screening. 

(e) Any purported waiver of the requirements of subdivisions (a) through (c) 
of this section shall be void and unenforceable. (1979, c. 463, s. 1.) 


§ 75C-4. Bidding procedures. 


When bids are solicited from exhibitors for the licensing of a first run motion 
picture within the State, then: 

(a) The invitation to bid shall specify (i) the number and length of runs for 
which the bid is being solicited, whether it is a first, second or 
subsequent run, and the geographic area for each run; (11) the names 
of all exhibitors who are being individually solicited; (i1i) the date and 
hour the invitation to bid expires; and (iv) the time and location, 
including the address, where the bids will be opened, which shall be 
within the State. The invitation to bid may contain additional terms 
or conditions not inconsistent with the provisions of this Chapter. 

(b) All bids shall be submitted in writing and shall be opened at the same 
time and in the presence of exhibitors, or their agents, who submitted 
bids and who are present at such time. Bids may be opened at the 
scheduled time notwithstanding the absence of exhibitors entitled to 
appear at such time. 

(c) After being opened, bids shall be subject to examination by exhibitors, 
or their agents, who submitted bids. Within seven business days after 
a bid is accepted, the distributor shall notify in writing each exhibitor 
who submitted a bid of the terms of the accepted bid and the name of 
the winning bidder. 

(d) Once bids are solicited and no bids are received or all bids are 
withdrawn, the distributor shall license the picture by re-bids or 
negotiation; provided that nothing in this Chapter shall be inter- 
preted to require any distributor to accept any bid. (1979, c. 463, s. 1.) 


§ 75C-5. Enforcement. 


Any person who suffers loss or pecuniary damages resulting from a violation 
of the provisions of this Chapter shall be entitled to bring an individual action 
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to recover damages and reasonable attorney fees. The provisions of this 
Chapter may be enforced by injunction or any other available equitable or legal 
remedy. Class actions are not available under this Chapter. (1979, c. 463, s. 1.) 


983 


witane Se ee se: 
uate dao ileal det irene idmbonson b s81 | 


oe rae i a Ven 16 1 acne Pe d ber be bute + 
many eeu pettus! i. th iit HR 
Ce *T ‘e Re w ( ; ' our het e: ips pide, eng 


FOVIPEnY A iy of We OP <i he SG7Aac {6 Wr Tbe orun 
mye ci 9.0 j =e (dep Peailigrw Uial' enviar ais: urTyv bia 
Tey i 1 iw Sow S < 
, ine hey ari pieces J) tanger Te ee bil or Cha.! 1 
elyall i ae TL are S tiny i 7 rte Lh vale, tina rs it 
i red n i ita wilites tou etiiies 


a0 @menalhia sid milo OOE Tas 

: f] rie - ite A] Pe! : + Obs os — 
Peni seri oT i ’ lakion arnt 

iy cle . er Duyvews fio thw i 


piv pn iy Lan 
Lod eeall : , nH Upeg  a98 a) 


- li iivve GU rine'h (e Wweivan Oy See 
; si Veal Li OF DIIOF 


‘ ais (ia ord 
aril i‘ ‘ 4 | > Lie 


* 
act | 
\ fir 
ris Ait : 
ali i ‘al 
Dr ° rie ae ao t 
eo 
wy >) | 
é 4 Tt} 
i 3 
nate 
Last Ge) 
al iy ist 
ee, Pe | 
"4 ; ft mn iy PA 
‘3 sb6hh4 Lem 27) a 
wy all | 
‘ aA wTte yy 
Gi ri “I OF es bal): ¢ 
: ; L ; we earn} ive 1U79: a) 46 Aes 
4 
vit vs ve Minny fit one 
saeaalaa tlle lat 4 v ar. inlividvall 


Chapter 75D. 


Racketeer Influenced and Corrupt Organizations. 


Sec. 
T5D-1. 
75D-2. 


Short title. 

Findings and intent of General Assem- 
bly. 

Definitions. 

Prohibited activities. 

RICO civil forfeiture proceedings. 

Power to compel examination. 

False testimony. 

Available RICO civil remedies. 

Period of limitations as to civil proceed- 
ings under this Chapter. 


75D-3. 
75D-A4. 
75D-5. 
75D-6. 
75D-7. 
75D-8. 
75D-9. 


§ 75D-1. Short title. 


Sec. 

75D-10. Civil remedies are supplemental and 
not mutually exclusive. 

75D-11. Reciprocal agreements with other 
states. 

75D-12. Venue. 

75D-138. Filing and attachment of RICO lien 
notice. 

75D-14. Release of lien notice. 


This Chapter shall be known and may be cited as the North Carolina 
Racketeer Influenced and Corrupt Organizations Act (RICO). (1985 (Reg. 
Sess., 1986), c. 999, s. 1; 1989, c. 489, s. 1.) 


Legal Periodicals. — For note, “North 
Carolina RICO: A Critical Analysis and User’s 
Guide,” see 66 N.C.L. Rev. 445 (1988). 

For article, “Cleaning Labor’s House: Institu- 
tional Reform Litigation in the Labor Move- 
ment,” see 1989 Duke L.J. 903. 

For article, “Asset Forfeiture and Third Party 


For article, “Civil RICO: The Judges’ Perspec- 
tive, and Some Notes on Practice for North 
Carolina Lawyers,” see 12 Campbell L. Rev. 145 
(1990). 

For note, “Civil RICO — In Search of a 
‘Pattern’ — H.J. Inc. v. Northwestern Bell Tel. 
Co.,” see 25 Wake Forest L. Rev. 315 (1990). 


Rights: The Need for Further Law Reform,” see 
5 1989 Duke L.J. 1254. 


CASE NOTES 


Cited in Kaplan v. Prolife Action League, 111 
N.C. App. 1, 431 S.E.2d 828 (1993); Teague v. 
Bakker, 35 F.3d 978 (4th Cir. 1994). 


§ 75D-2. Findings and intent of General Assembly. 


(a) The General Assembly finds that a severe problem is posed in this State 
by the increasing organization among certain unlawful elements and the 
increasing extent to which organized unlawful activities and funds acquired as 
a result of organized unlawful activity are being directed to and against the 
legitimate economy of the State. 

(b) The General Assembly declares that the purpose and intent of this 
Chapter is: to deter organized unlawful activity by imposing civil equitable 
sanctions against this subversion of the economy by organized unlawful 
elements; to prevent the unjust enrichment of those engaged in organized 
unlawful activity; to restore the general economy of the State all of the 
proceeds, money, profits, and property, both real and personal of every kind and 
description which is owned, used or acquired through organized unlawful 
activity by any person or association of persons whether natural, incorporated 
or unincorporated in this State; and to provide compensation to private 
persons injured by organized unlawful activity. It is not the intent of the 
General Assembly to in any way interfere with the attorney-client relation- 
ship. 
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(c) It is not the intent of the General Assembly that this Chapter apply to 
isolated and unrelated incidents of unlawful conduct but only to an interre- 
lated pattern of organized unlawful activity, the purpose or effect of which is to 
derive pecuniary gain. Further, it is not the intent of the General Assembly 
that legitimate business organizations doing business in this State, having no 
connection to, or any relationship or involvement with organized unlawful 
elements, groups or activities be subject to suit under the provisions of this 


Chapter. (1985 (Reg. Sess., 1986), c. 999, s. 1; 1989, c. 489, s. 1.) 


Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2252 (1997). 


CASE NOTES 


Legislative Intent. — the aggrieved party 
to establish a causal connection between the 
alleged pecuniary gain and defendant’s activi- 
ties which allegedly violate G.S. 75D-4. 

Causal Nexus Not Established. — Plain- 
tiffs failed to establish a causal nexus between 
defendant’s pecuniary gain, as required by sub- 
section (c), and defendant’s alleged organized 
unlawful activity, as prohibited by G.S. 75D-4. 


Kaplan v. Prolife Action League, 347 N.C. 342, 
493 S.E.2d 416 (1997). 

Cited in State ex rel. Thornburg v. Tavern & 
Other Bldgs. & Lots at 1907 N. Main St., 96 
N.C. App. 84, 384 S.E.2d 585 (1989); State ex 
rel. Thornburg v. Currency in Amount of 
$52,029.00, 324 N.C. 276, 378 S.E.2d 1 (1989); 
Delk v. ArvinMeritor, Inc., 179 F. Supp. 2d 615, 
2002 U.S. Dist. LEXIS 98 (W.D.N.C. 2001). 


§ 75D-3. Definitions. 


As used in this Chapter, the term: 

(a) “Enterprise” means any person, sole proprietorship, partnership, 
corporation, business trust, union chartered under the laws of this 
State, or other legal entity; or any unchartered union, association, or 
group of individuals associated in fact although not a legal entity; and 
it includes illicit as well as licit enterprises and governmental as well 
as other entities. 

(b) “Pattern of racketeering activity” means engaging in at least two 
incidents of racketeering activity that have the same or similar 
purposes, results, accomplices, victims, or methods of commission or 
otherwise are interrelated by distinguishing characteristics and are 
not isolated and unrelated incidents, provided at least one of such 
incidents occurred after October 1, 1986, and that at least one other of 
such incidents occurred within a four-year period of time of the other, 
excluding any periods of imprisonment, after the commission of a 
prior incident of racketeering activity. 

(c)(1) “Racketeering activity” means to commit, to attempt to commit, or 
to solicit, coerce, or intimidate another person to commit an act or 
acts which would be chargeable by indictment if such act or acts 
were accompanied by the necessary mens rea or criminal intent 
under the following laws of this State: 

a. Article 5 of Chapter 90 of the General Statutes of North 
Carolina relating to controlled substances and counterfeit 
controlled substances; 

b. Chapter 14 of the General Statutes of North Carolina except 
Articles 9, 22A, 38, 40, 43, 46, 47, 59 thereof; and further 
excepting G.S. Sections 14-78.1, 14-82, 14-86, 14-145, 14-146, 
14-147, 14-177, 14-178, 14-179, 14-183, 14-184, 14-186, 14- 
so serene 14-197, 14-201, 14-202, 14-247, 14-248, 14-313 
thereof. 
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c. Any conduct involved in a “money laundering” activity; and 

(2) “Racketeering activity” also includes the description in Title 18, 
United States Code, Section 1961(1). 

(d) “Documentary material” means any book, paper, document, writing, 
drawing, graph, chart, photograph, phonocord, magnetic tape, com- 
puter printout, other data compilation from which information can be 
obtained or from which information can be translated into useable 
form, or other tangible item. 

(e) “RICO lien notice” means the notice described in G.S. 75D-13. 

(f) “Attorney General” means the Attorney General of North Carolina or 
any employee of the Department of Justice designated by him in 
writing. Any district attorney of this State, with his consent, may be 
designated in writing by the Attorney General to enforce the provi- 
sions of this Chapter. 

(g)(1) “Beneficial interest” means either of the following: 

a. The interest of a person as a beneficiary under any other trust 
arrangement pursuant to which a trustee holds legal or 
record title to real property for the benefit of such person; or 

b. The interest of a person under any other form of express 
fiduciary arrangement pursuant to which any other person 
holds legal or record title to real property for the benefit of 
such person. 

(2) “Beneficial interest” does not include the interest of a stockholder 
in a corporation or the interest of a partner in either a general 
partnership or limited partnership. A beneficial interest shall be 
deemed to be located where the real property owned by the 
trustee is located. 

(h) “Real property” means any real property situated in this State or any 
interest in such real property, including, but not limited to, any lease 
of or mortgage upon such real property. 

(i)(1) “Trustee” means either of the following: 

a. Any person who holds legal or record title to real property for 
which any other person has a beneficial interest; or 

b. Any successor trustee or trustees to any of the foregoing 
persons. 

(2) “Trustee” does not include the following: 

a. Any person appointed or acting as a personal representative 
under Chapter 35A of the General Statutes relating to 
guardian and ward, or under Chapter 28A of the General 
Statutes relating to the administration of estates; or 

b. Any person appointed or acting as a trustee of any testamen- 
tary trust or as trustee of any indenture of trust under which 
any bonds are to be issued. 

(j) “Criminal proceeding” means any criminal action commenced by the 
State for a violation of any provision of those criminal laws referred to 
imiGuo. 7O1D=3(c): 

(k) “Civil proceeding” means any civil proceeding commenced by the 
Attorney General or an injured person under any provision of this 
Chapter, (1985 (Reg. Sess., 1986), c. 999, s. 1; 1987, ch. 550, s. 22; 
HOS eC ASUS al) 


Editor’s Note. — Article 43 of Chapter 14, G.S. 14-78.1, 14-86, and 14-201 referred to 
referred to in subdivision (c)(1)b, has been above have been repealed by Session Laws 
repealed. 1994 Extra Session, c. 14, ss. 72(1), 72(3), and 


G.S. 14-179 and G.S 14-195, referred to 72(10), effective October 1, 1994. 
above, has been repealed. 
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CASE NOTES 


Defendants’ motion to dismiss plaintiff’s 
claims under this section would be granted, 
since the North Carolina Racketeer Influenced 
and Corrupt Organization Act became effective 
on October 1, 1986, and the insurance company 
was involved in the rehabilitation process as 
early as February, 1984. Allegations that defen- 
dants engaged in an incident of racketeering 
activity after October 1, 1986, as required by 
subsection (b) of this section, were insufficient. 
North Carolina ex rel. Long v. Alexander & 
Alexander Servs., Inc., 680 F. Supp. 746 
(E.D.N.C. 1988). 

Racketeering Activity. — Where defen- 
dant was convicted of gambling in houses of 
public entertainment in violation of G.S. 14- 
293, operating or possessing gambling devices 
in violation of G.S. 14-302, and selling or pos- 
sessing numbers tickets in violation of G.S. 
14-291.1, his actions constituted “racketeering 
activity” under the alternate definition estab- 
lished in this section. State ex rel. Thornburg v. 


Lot & Bldgs. at 800 Waughtown St., 107 N.C. 
App. 559, 421 S.E.2d 374, cert. denied, 333 N.C. 
170, 42465, Ki2d 915.1992). 

In an action arising from unwanted sexual 
advances toward the plaintiff at her workplace, 
the court dismissed a state RICO claim on the 
basis that none of the conduct alleged by the 
plaintiff, even viewed in a light most favorable 
to her, constituted organized unlawful conduct. 
Delk v. ArvinMeritor, Inc., 179 F. Supp. 2d 615, 
2002 U.S. Dist. LEXIS 98 (W.D.N.C. 2001). 

Gambling is “racketeering activity” un- 
der the North Carolina RICO Act. State ex rel. 
Thornburg v. Lot & Bldgs. at 800 Waughtown 
Sty, ulO% N.C, App: 559 440148 Bi2dioia weer, 
denied, 333 N.C. 170, 424 S.E.2d 915 (1992). 

Cited in State ex rel. Thornburg v. Currency 
in Amount of $52,029.00, 324 N.C. 276, 378 
S.E.2d 1 (1989); R.J. Reynolds Tobacco Co. v. S 
K Everhart, Inc., — F. Supp. 2d —, 2003 U.S. 
Dist. LEXIS 13440 (M.D.N.C. July 31, 2003). 


§ 75D-4. Prohibited activities. 


(a) No person shall: 


(1) Engage in a pattern of racketeering activity or, through a pattern of 
racketeering activities or through proceeds derived therefrom, acquire 
or maintain, directly or indirectly, any interest in or control of any 
enterprise, real property, or personal property of any nature, includ- 


ing money; or 


(2) Conduct or participate in, directly or indirectly, any enterprise 
through a pattern of racketeering activity whether indirectly, or 
employed by or associated with such enterprise; or 

(3) Conspire with another or attempt to violate any of the provisions of 
subdivision (1) or (2) of this subsection. 

(b) Violation of this section is inequitable and constitutes a civil offense only 
and is not a crime, therefore a mens rea or criminal intent is not an essential 
element of any of the civil offenses set forth in this section. (1985 (Reg. Sess., 


1.986). 990 Ret al O30 e489 soln) 


Legal Periodicals. — For survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2252 (1997). 


CASE NOTES 


Causal Nexus Not Established. — Plain- 
tiffs failed to establish a causal nexus between 
defendant’s pecuniary gain, as required by G.S. 
75D-2(c), and defendant’s alleged organized un- 
lawful activity, as prohibited by this section. 
Kaplan v. Prolife Action League, 347 N.C. 342, 
493 S.E.2d 416 (1997). 

Pattern of Racketeering Activity. — Cig- 
arette manufacturer was not entitled to judg- 
ment on the pleadings on its claims under G.S. 
75D-3 of the North Carolina Racketeer Influ- 


enced and Corrupt Organizations (RICO) stat- 
ute, which arose from an alleged fraudulent 
scheme by retailers and wholesalers to obtain 
discount payments from the manufacturer 
without passing the discount on to retail cus- 
tomers, based on individual defendants’ guilty 
pleas to state false pretenses charges; the facts 
alleged were insufficient to state as a matter of 
law that defendants’ conduct constituted a “pat- 
tern” for state RICO purposes. R.J. Reynolds 
Tobacco Co. v. S K Everhart, Inc., — F. Supp. 2d 
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—, 2003 U.S. Dist. LEXIS 13440 (M.D.N.C. modified and aff’d, 347 N.C. 342, 493 S.E.2d 

July 31, 2003). 416 (1997); Delk v. ArvinMeritor, Inc., 179 F. 
Cited in Kaplan v. Prolife Action League, 123 Supp. 2d 615, 2002 U.S. Dist. LEXIS 98 

N.C. App. 720, 475 S.E.2d 247 (1996), cert. (W.D.N.C. 2001). 

denied, 345 N.C. 753, 485 S.E.2d 54 (1997), 


§ 75D-5. RICO civil forfeiture proceedings. 


(a) All property of every kind used or intended for use in the course of, 
derived from, or realized through a racketeering activity or pattern of racke- 
teering activity is subject to forfeiture to the State. Forfeiture shall be had by 
a civil procedure known as a RICO forfeiture proceeding. 

(b) A RICO forfeiture proceeding shall be governed by Chapter 1A of the 
General Statutes of North Carolina except to the extent that special rules of 
procedure are stated in this Chapter. 

(c) A RICO forfeiture proceeding shall be an in rem proceeding against the 
property. 

(d) A RICO forfeiture proceeding shall be instituted by complaint and 
prosecuted only by the Attorney General of North Carolina or his designated 
representative. The proceeding may be commenced and a final judgment 
rendered thereon before or after seizure of the property and before or after any 
criminal conviction of any person for violation of those laws set forth in G.S. 
7T5D-3(c). 

(e) If the complaint is filed before seizure, it shall state what property is 
sought to be forfeited, that the property is within the jurisdiction of the court, 
the grounds for forfeiture, and the names of all persons known to have or claim 
an interest in the property. The court shall determine ex parte whether there 
is reasonable ground to believe that the property is subject to forfeiture and, if 
the State so alleges, whether notice to those persons having or claiming an 
interest in the property prior to seizure would cause the loss or destruction of 
the property. If the court finds: 

(1) That reasonable ground does not exist to believe that the property is 
subject to forfeiture, it shall dismiss the complaint; or 

(2) That reasonable ground does exist to believe the property is subject to 
forfeiture but there is not reasonable ground to believe that prior 
notice would result in loss or destruction, it shall order service on all 
persons known to have or claim an interest in the property prior to a 
further hearing on whether a writ of seizure should issue; or 

(3) That there is reasonable ground to believe that the property is subject 
to forfeiture and to believe that prior notice would cause loss or 
destruction, it shall without any further hearing or notice, issue a writ 
of seizure directing the sheriff of or any other law enforcement officer 
in the county where the property is found to seize it. 

(f) Seizure may be effected by a law enforcement officer authorized to 
enforce the penal laws of this State prior to the filing of the complaint and 
without a writ of seizure if the seizure is incident to a lawful arrest, search, or 
inspection and the officer has probable cause to believe the property is subject 
to forfeiture and will be lost or destroyed if not seized. Within 24 hours of the 
time of seizure, the seizure shall be reported by the officer to the district 
attorney of the prosecutorial district as defined in G.S. 7A-60 in which the 
seizure is effected who shall immediately report such seizure to the Attorney 
General. The Attorney General shall, within 30 days after receiving notice of 
seizure, examine the evidence surrounding such seizure, and if he believes 
reasonable ground exists for forfeiture under this Chapter, shall file a 
complaint for forfeiture. The complaint shall state, in addition to the informa- 
tion required in subsection (e) of this section, the date and place of seizure. 
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(g) After the complaint is filed or the seizure effected, whichever is later, 
every person known to have or claim an interest in the property, or in the 
property or enterprise of which the subject property is a part or represents any 
interest, shall be served, if not previously served, with a copy of the complaint 
and a notice of seizure in the manner provided by Chapter 1A of the General 
Statutes of North Carolina. Service by publication may be ordered upon any 
party whose whereabouts cannot be determined with reasonable diligence 
within 30 days of filing of the complaint. 

(h)(1) Any person claiming an interest in the property, may become a party 
to the action at any time prior to judgment whether named in the 
complaint or not. Any party claiming a substantial interest in the 
property, upon motion may be allowed by the court to take possession 
of the property upon posting bond with good and sufficient security in 
double the amount of the property’s value conditioned to pay the value 
of any interest in the property found to be subject to forfeiture or the 
value of any interest of another not subject to forfeiture. 

(2) The court, upon such terms and conditions as it may prescribe, may 
order that the property be sold by an innocent party who holds a lien 
on or security interest in the property at anytime during the proceed- 
ings. Any proceeds from such sale over and above the amount 
necessary to satisfy the lien or security interest shall be paid into 
court pending final judgment in the forfeiture proceeding. No such 
sale shall be ordered, however, unless the obligation upon which the 
lien or security interest is based is in default. 

(3) Pending final judgment in the forfeiture proceeding, the court may 
make any other disposition of the property necessary to protect it or in 
the interest of substantial justice, and which adequately protects the 
interests of innocent parties. 

(i) The interest of an innocent party in the property shall not be subject to 
forfeiture. An innocent party is one who did not have actual or constructive 
knowledge that the property was subject to forfeiture. An attorney who is paid 
a fee for representing any person subject to this act, shall be rebuttably 
presumed to be an innocent party as to that fee transaction. 

(j) Subject to the requirement of protecting the interest of all innocent 
parties, the court may, after judgment of forfeiture, make any of the following 
orders for disposition of the property: 

(1) Destruction of the property or contraband, the possession of, or use of, 
which is illegal; 

(2) Retention for official use by a law enforcement agency, the State or any 
political subdivision thereof. When such agency or political subdivi- 
sion no longer has use for such property, it shall be disposed of by 
judicial sale as provided in Article 29A of Chapter 1 of the General 
Statutes of North Carolina, and the proceeds shall be paid to the State 
Treasurer; 

(3) Transfer to the Department of Cultural Resources of property useful 
for historical or instructional purposes; 

(4) Retention of the property by any innocent party having an interest 
therein, including the right to restrict sale of an interest to outsiders, 
such as a right of first refusal, upon payment or approval of a plan for 
payment into court of the value of any forfeited interest in the 
property. The plan may include, in the case of an innocent party who 
holds an interest in the property through an estate by the entirety, or 
an undivided interest in the property, or a lien on or security interest 
in the property, the sale of the property by the innocent party under 
such terms and conditions as may be prescribed by the court and the 
payment into court of any proceeds from such sale over and above the 
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amount necessary to satisfy the divided ownership value of the 
innocent party's interest or the lien or security interest. Proceeds paid 
into the court must then be paid to the State Treasurer; 


(5) Judicial sale of the property as provided in Article 29A of Chapter 1 of 


the General Statutes of North Carolina, with the proceeds being paid 
to the State Treasurer; 


(6) Transfer of the property to any innocent party having an interest 


therein equal to or greater than the value of the property; or 


(7) Any other disposition of the property which is in the interest of 


substantial justice and adequately protects innocent parties, with any 
proceeds being paid to the State Treasurer. 


(k) In addition to the provisions of subsections (c) through (g) relating to in 
rem actions, the State may bring an in personam action for the forfeiture of any 
property subject to forfeiture under subsection (a) of this section. 

(l) Upon the entry of a final civil judgment of forfeiture in favor of the State: 

(1) The title of the State to the forfeited property shall: 


a. In the case of real property or beneficial interest, relate back to the 
date of filing of the RICO lien notice in the official record of the 
county where the real property or beneficial interest is located 
and, if no RICO lien notice 1s filed, then to the date of the filing of 
any notice of lis pendens in the official records of the county where 
the real property or beneficial interest is located and, if no RICO 
lien notice or notice of lis pendens is so filed, then to the date of 
recording of the final judgment of forfeiture in the official records 
of the county where the real property or beneficial interest is 
located; and 

b. In the case of personal property, relate back to the date the 
personal property was seized pursuant to the provisions of this 
Chapter. 


(2) If property subject to forfeiture is conveyed, alienated, disposed of, or 


otherwise rendered unavailable for forfeiture after the filing of a 
RICO lien notice or after the filing of a RICO civil proceeding 
whichever is earlier, the Attorney General may, on behalf of the State, 
institute in action in an appropriate court against the person named 
in the RICO lien notice or the defendant in the civil proceeding and 
the court shall enter final judgment against the person named in the 
RICO lien notice or the defendant in the civil proceeding in an amount 
equal to the fair market value of the property, together with investi- 
gative costs and attorney’s fees incurred by the Attorney General in 
fAeeaction. (lOShuthesoesss 1.986) mce999 es) alos 7/8 eseioecce 
$Oos eC wlO3/85..98, 99: 1989..c. 489, s..1.) 


Legal Periodicals. — For survey of 1996 
developments in constitutional law, see 75 
NEC WiiReve 225211997): 


CASE NOTES 


This section is a civil in rem proceeding. 
State ex rel. Thornburg v. Tavern & Other 
Bldgs. & Lots at 1907 N. Main St., 96 N.C. App. 
84, 384 S.E.2d 585 (1989). 

Payment of Proceeds from Sale of For- 
feited Property. — Since the Racketeer Influ- 
enced and Corrupt Organizations Act (RICO) 
provides that the proceeds from the sale of 
RICO forfeited property accrue to the State, 


such proceeds must therefore be paid to the 
public school fund as required by N.C. Const., 
Art. IX, § 7. State ex rel. Thornburg v. 532 “B” 
Street, 334 N.C. 290, 4382 S.E.2d 684 (1993). 
Priority of Controlled Substances Act 
Provisions. — The criminal forfeiture provi- 
sions of the Controlled Substances Act take 
precedence over the civil forfeiture provisions of 
the Racketeer Influenced and Corrupt Organi- 
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zations Act (RICO) where the possessor of the 
items seized and subject to forfeiture has been 
validly indicted and awaits criminal trial under 
the Controlled Substances Act. State ex rel. 
Thornburg v. Currency in Amount of 
$52,029.00, 324 N.C. 276, 378 S.E.2d 1 (1989). 
State’s Title Superior Where Interve- 
nor’s Interest Derived from Deed Re- 
corded After Filing of Lis Pendens. — Since 
State’s title to property, derived from a Racke- 
teer Influenced and Corrupt Organizations 
(RICO) Act forfeiture proceeding, related back 
to the date of the institution of the action when 
the notice of lis pendens was filed pursuant to 
subdivision (/)(1)(a) of this section, the State’s 
title was superior to the interest of an interve- 
nor which derived from a deed from her hus- 
band recorded after the institution of the RICO 
action, and after the filing of the notice of lis 
pendens. State ex rel. Thornburg v. Tavern & 
Other Bldgs. & Lots at 1907 N. Main St., 96 
N.C. App. 84, 384 S.E.2d 585 (1989). 
“Innocent Party” Issue Raised by Inter- 
venor. — Nothing in this chapter requires 
State to make any person a party defendant or 
to allege or prove that any person claiming an 
interest in the property is “innocent” to effect 
forfeiture; the only way, therefore, that an “in- 
nocent party” issue will be raised is by the 
voluntary intervention of some claimant to the 
property. State ex rel. Thornburg v. Tavern & 
Other Bldgs. & Lots at 1907 N. Main St., 96 
N.C. App. 84, 384 S.E.2d 585 (1989). 
Intervenors Claiming to Be Innocent 
Parties Have Burden of Proof on That 
Issue. — The burden of proof of any exemption 
or exception is normally upon the person claim- 
ing it, and the General Assembly has clearly 
indicated by the provisions of this section that 
intervenors claiming to be innocent parties 
have the burden of proof on that issue. State ex 
rel. Thornburg v. Tavern & Other Bldgs. & Lots 
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at 1907 N. Main St., 96 N.C. App. 84, 384 
S.E.2d 585 (1989). 

Evidence. — There was ample evidence to 
show that defendant’s property was used in the 
course of a racketeering activity where the 
State’s forecast of evidence revealed that each 
incident of criminal conduct took place on the 
real property for which forfeiture was sought, 
where also included in the State’s evidence 
were affidavits of law enforcement officers 
showing without question that such property 
was used to further defendant’s criminal activ- 
ity, and where at the hearing before the trial 
court, the defendant made no effort to rebut or 
contest the State’s evidence. State ex rel. 
Thornburg v. Lot & Bldgs. at 800 Waughtown 
st., Ov N.C. App. 559, 427 Sil-2d S72 seer: 
denied, 333 N.C. 170, 424 S.E.2d 915 (1992). 

Pattern of Racketeering Activity. — 
Where the defendant engaged in at least two 
incidents of racketeering activity that had the 
same or similar purposes and methods of com- 
mission and at least one incident occurred 
within a four-year period of the other, two of 
defendant’s gambling convictions alone would 
constitute a “pattern of racketeering activity” 
under this Act. State ex rel. Thornburg v. Lot & 
Bldgs. at 800 Waughtown St., 107 N.C. App. 
559, 421 S.E.2d 374, cert. denied, 333 N.C. 170, 
424 S.E.2d 915 (1992). 

Property Used in Furtherance of Unlaw- 
ful Activity. — Where the evidence adduced at 
trial clearly showed that defendant engaged in 
a pattern of racketeering activity and that 
certain of his property was used in furtherance 
of such unlawful activity, the defendant’s prop- 
erty was subject to forfeiture. State ex rel. 
Thornburg v. Lot & Bldgs. at 800 Waughtown 
St., 107 N.C. App. 559, 421 S.E.2d 374, cert. 
denied, 333 N.C. 170, 424 S.E.2d 915 (1992). 

Cited in Shavitz v. City of High Point, 270 F. 
Supp. 2d 702, 2003 U.S. Dist. LEXIS 11839 
(M.D.N.C. 2008). 


§ 75D-6. Power to compel examination. 


Whenever the Attorney General has reason to believe that any person or 
enterprise may have information or may be in possession, custody or control of 
any documentary materials relevant to an activity prohibited under G.S. 
75D-4, he may issue in writing, and cause to be served upon such person or 
upon the appropriate officers, agents, and employees of any such enterprise 
(other than one employed as an attorney by such person or enterprise), a notice 
requiring such person or enterprise to submit themselves to examination by 
him, and produce for his inspection any documentary material relevant to an 
investigation of activities prohibited by G.S. 75D-4. 

The notice shall be served either personally or by registered or certified mail 
return receipt requested. The notice shall specify the general purpose of the 
examination, a general description of the documentary material to be pro- 
duced, and the time and place where such examination will take place. The 
witness shall be placed under oath or affirmation to testify truthfully. The 
examination shall be recorded and the witness has the right to a copy upon 
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payment of its cost. The witness has the right to have legal counsel present 
during the examination. 

The Attorney General shall also have the right to apply to any judge of the 
superior court division, after five days’ prior notice of such application served 
in the same manner as the notice of examination described in this section, for 
an order requiring such person or enterprise to appear and subject himself or 
itself to examination, and disobedience of such order shall constitute contempt, 
and shall be punishable as in other cases of disobedience of a proper order of 
such court. 

No such demand or order of a court shall contain any requirement which 
would be held to be unreasonable if contained in a civil discovery request or 
court order issued pursuant to G.S. 1A-1, Rules of Civil Procedure 26-36. Any 
person or enterprise upon whom a demand is served and who objects to 
complying with such demand in whole or in part, shall, within five days of 
service of the demand, serve a written reply upon the Attorney General 
specifying the nature of the objection. 

Such examination shall be held in camera and no one, except the person or 
enterprise being examined, may release information obtained from the exam- 
ination prior to a proceeding being instituted under this Chapter by the 
Attorney General. Such information may be used in any proceeding instituted 
under this Chapter by the Attorney General. Any person violating the 
provisions of this paragraph shall be guilty of a Class 1 misdemeanor. If such 
offending person is a public officer or employee, he shall also be dismissed from 
such office or employment and shall not hold any public office or employment 
in this State for a period of five years after conviction. This paragraph does not 
prohibit disclosure of this information to other employees of the Department of 
Justice, or to district attorneys designated in writing by the Attorney General 
as authorized to receive this information. (1985 (Reg. Sess., 1986), c. 999, s. 1; 
1989, c. 489, s. 1; 1993, c. 539, s. 569; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 75D-7. False testimony. 


False testimony as to any material fact by any person examined under the 
provisions of this Chapter shall constitute perjury and a conviction shall be 
punishable as in other cases of perjury as a Class F felony. (1985 (Reg. Sess., 
1986), c. 999, s. 1; 1993, c. 539, s. 1286; 1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Legal contentions made by defendants Influenced and Corrupt Organizations Act stat- 
in the motion stage of the lawsuit were not — utes. Jenkins v. Trs. of Sandhills Cmty. College, 
statements of material fact made under — F. Supp. 2d —, 2002 U.S. Dist. LEXIS 25252 
oath or affirmation, and thus were not ac- (M.D.N.C. Dec. 3, 2002). 
tionable under the perjury or the Racketeer 


§ 75D-8. Available RICO civil remedies. 


(a) As part of a final judgment of forfeiture, any judge of the superior court 
may, after giving reasonable notice to potential innocent claimants, enjoin 
violations of G.S. 75D-4, by issuing appropriate orders and judgments: 

(1) Ordering any defendant to divest himself of any interest in any 
enterprise, real property, or personal property including property held 
by the entirety. Where property is held by the entirety and one of the 
spouses is an innocent person as defined in G.S. 75D-5(), upon entry 
of a final judgment of forfeiture of entirety property, the judgment 
operates, to convert the entirety to a tenancy in common, and only the 
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one-half undivided interest of the offending spouse shall be forfeited 
according to the provisions of this Chapter; 

(2) Imposing reasonable restrictions upon the future activities or invest- 
ments of any defendant in the same or similar type of endeavor as the 
enterprise in which he was engaged in violation of G.S. 75D-4; 

(3) Ordering the dissolution or reorganization of any enterprise; 

(4) Ordering the suspension or revocation of any license, permit, or prior 
approval granted to any enterprise by any agency of the State; 

(5) Ordering the forfeiture of the charter of a corporation organized under 
the laws of this State or the revocation of a certificate authorizing a 
foreign corporation to conduct business within this State upon a 
finding that the board of directors or a managerial agent acting on 
behalf of the corporation, in conducting affairs of the corporation, has 
authorized or engaged in conduct in violation of G.S. 75D-4, and that, 
for the prevention of future unlawful activity, the public interest 
requires that the charter of the corporation be dissolved or the 
certificate be revoked; 

Appointment of a receiver pursuant to the provisions of Article 38 of 

Chapter 1 of the General Statutes of North Carolina, to collect, 

conserve and dispose of all the proceeds, money, profits and property, 

both real and personal, subject to the provisions of this Chapter in 
accordance with the provisions hereof as directed by the final judg- 
ment of the superior court having jurisdiction over the parties or 
subject matter of the action; or 
(7) Any other equitable remedy appropriate to effect complete forfeiture of 
property subject to forfeiture, or to prevent future violations of this 
Chapter. 

(b) The State through the Attorney General may institute a proceeding 
under G.S. 75D-5. In such proceeding, relief shall be granted in conformity 
with the principles that govern the granting of injunctive relief from threat- 
ened loss or damage in other civil cases, provided that no showing of special or 
irreparable damage to the person shall have to be made and provided further 
that the State shall not be required to execute any bond before or after 
obtaining temporary restraining orders or preliminary injunctions. 

(c) Any innocent person who is injured or damaged in his business or 
property by reason of any violation of G.S. 75D-4 involving a pattern of 
racketeering activity shall have a cause of action for three times the actual 
damages sustained and reasonable attorneys fees. For purposes of this 
subsection, “pattern of racketeering activity” shall require that at least one act 
of racketeering activity be an act of racketeering activity other than (i) an act 
indictable under 18 U.S.C. § 1341 or U.S.C. § 1343, or (ii) an act which is an 
offense involving fraud in the sale of securities. Any person filing a private 
action under this subsection must concurrently notify the Attorney General in 
writing of the commencement of the action. Thereafter, the Attorney General 
may file a motion for a protective order in the court where the private action is 
pending and shall be granted a stay of the private action for a reasonable time 
if the court finds either: 

(1) The bringing of a private action is likely to materially interfere with or 
impair a public forfeiture action; or 

(2) The public interest is so great as to require the Attorney General to 
investigate and bring a forfeiture action. 

(d) Any injured innocent person shall have a right or claim to forfeited 
property or to the proceeds derived therefrom superior to any right or claim the 
State has in the same property or proceeds. To enforce such a claim the injured 
innocent person must intervene in the forfeiture proceeding prior to its final 
disposition. 
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(e) A final conviction in any criminal proceeding for a violation of those laws 
set forth in G.S. 75D-3(c), shall estop the defendant in any subsequent civil 
action or proceeding under this Chapter as to all matters proved in the 
criminal proceeding. 

(f) A defendant in an action commenced by the State pursuant to this 
Chapter whose convictions of two or more criminal offenses of those criminal 
statutes as set forth in G.S. 75D-3(c) have become final, which offenses have 
occurred within a four-year period of each other as set forth in G.S. 75D-3(b) 
shall be deemed to have, per se violated the provisions of G.S. 75D-4(a)(1) or (2) 
as of the date of the second conviction. 

(g) Any party is entitled to a jury trial in any action brought under this 
Chapter. (1985 (Reg. Sess., 1986), c. 999, s. 1; 1989, c. 489, s. 1.) 


CASE NOTES 


Applied in R.J. Reynolds Tobacco Co.v.S K denied, 345 N.C. 753, 485 S.E.2d 54 (1997), 
Everhart, Inc., — F. Supp. 2d —, 2003 U.S. modified and aff’d, 347 N.C. 342, 493 S.E.2d 
Dist. LEXIS 13440 (M.D.N.C. July 31, 20038). 416 (1997); Delk v. ArvinMeritor, Inc., 179 F. 

Cited in Kaplan v. Prolife Action League, 123 Supp. 2d 615, 2002 U.S. Dist. LEXIS 98 
NC Apps (20, 475 5.u.2d 247 (1996), cert. (W.D:N.C. 2001). 


§ 75D-9. Period of limitations as to civil proceedings un- 
der this Chapter. 


Notwithstanding any other provision of law, a civil action or proceeding 
under this Chapter may be commenced within five years after the conduct in 
violation of a provision of this Chapter terminates or the claim for relief 
accrues, whichever is later. If a civil action is brought by the State for forfeiture 
or to prevent any violation of the Chapter, then the running of this period of 
limitations with respect to any innocent person’s claim for relief which is based 
upon any matter complained of in such action by the State, shall be suspended 
during the pendency of the action by the State and for two years thereafter. 
(1985 (Reg. Sess., 1986), c. 999, s. 1; 1989, c. 489, s. 1.) 


§ 75D-10. Civil remedies are supplemental and not mutu- 
ally exclusive. 


The application of one civil remedy under this Chapter shall not preclude the 
application of any other remedy under this Chapter or any other provision of 
law. Civil remedies under this Chapter are cumulative, supplemental and not 
exclusive, and are in addition to the fines, penalties and forfeitures set forth in 
a final judgment of conviction of a violation of the criminal laws of this State 
as punishment for violation of the penal laws of this State. (1985 (Reg. Sess., 
eso) eee 904s. 1 1939) C2469, 5.1.) 


Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
IN hevs 2252 (1997). 


CASE NOTES 


Applied in R.J. Reynolds Tobacco Co. v. S K Cited in State ex rel. Thornburg v. Currency 
Everhart, Inc., — F. Supp. 2d —, 2003 U.S. in Amount of $52,029.00), 324 N-C. 276.7378 
Dist. LEXIS 13440 (M.D.N.C. July 31, 2003). 5.H..2d 1 (1989). 
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§ 75D-11. Reciprocal agreements with other states. 


The Attorney General is authorized to enter into reciprocal agreements with 
any United States attorney or the attorney general or chief prosecuting 
attorney of any other state having a civil forfeiture law substantially similar to 
this Chapter so as to further the purpose of this Chapter. (1985 (Reg. Sess., 
1986)3¢. 999, st F319389.6. 489.841) 


§ 75D-12. Venue. 


In any forfeiture action brought pursuant to this Chapter, the claim for relief 
shall be considered to have arisen in any county in which an incident of 
racketeering occurred or in which an interest or control of an enterprise or real 
or personal property is acquired or maintained. Venue in any private action 
shall be as provided in Article 7, Chapter 1, of the General Statutes of North 
Carolina. (1985 (Reg. Sess., 1986), c. 999, s. 1; 1989, c. 489, s. 1.) 


§ 75D-13. Filing and attachment of RICO lien notice. 


(a) Upon the institution of any proceeding under this Chapter, the Attorney 
General then or at any time during the pendency of the proceeding may file in 
the official records of any one or more counties a RICO lien notice. No filing fee 
or other charge shall be required as a condition for filing the RICO lien notice. 
The clerk of the superior court shall, upon the presentation of a RICO lien 
notice, immediately record it in the official records. 

(b) The RICO lien shall be signed by the Attorney General or his designee or 
by a designated district attorney. The notice shall be in such form as the 
Attorney General prescribes and, in addition to a description of the particular 
property sought to be forfeited, shall set forth the following information: 

(1) If brought in the name of a person, the name of the person against 
whom the civil proceeding has been brought. In his discretion, the 
Attorney General may also name in the RICO lien notice any other 
aliases, names or fictitious names under which the person may be 
known; 

(2) If known to the Attorney General the present residence and business 
addresses of the person named in the RICO lien notice and of the 
other names set forth in the RICO lien notice; 

(3) Areference to the civil proceeding stating that a proceeding under this 
Chapter has been brought against the person named in the RICO lien 
notice, the name of the county or counties where the proceeding has 
been brought, and, if known to the Attorney General at the time of 
filing the RICO lien notice, the case number of the proceeding; 

(4) Astatement that the notice is being filed pursuant to this Chapter; and 

(5) The name and address of the person in the Attorney General’s office 
filing the RICO lien notice and the name of the individual signing the 
RICO lien notice. 

(c) A RICO hen notice shall apply only to one person and, to the extent 
applicable, any aliases, fictitious names, or other names, including names of 
corporations, partnerships, or other entities, to the extent permitted in 
paragraph (1) of subsection (b) of this section. A separate RICO lien notice shall 
be filed for any other person against whom the Attorney General desires to file 
a RICO lien notice under this section. 

(d) The Attorney General shall, as soon as practicable after the filing of each 
RICO lien notice, serve, by any method provided for by G.S. 1A-1, Rule 4, upon 
the person named in the notice and any other person who holds an interest of 
record, either a copy of the recorded notice or a copy of the notice with a 
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notation thereon of the county or counties in which the notice has been 
recorded. 

(e) The filing of a RICO lien notice creates, from the time of its filing, a lien 
in favor of the State on the following property of the person named in the notice 
and against any other names sets forth in the notice: 

(1) Any real property situated in the county where the notice is filed then 
or thereafter owned by the person or under any of the names; and 

(2) Any beneficial interest situated in the county where the notice is filed 
then or thereafter owned by the person or under any of the names. 

(f) The lien shall commence and attach as of the time of filing of the RICO 
lien notice and shall continue thereafter until expiration, termination, or 
release pursuant to G.S. 75D-14. The lien created in favor of the State shall be 
superior and prior to the interest of any other person in the real property or 
beneficial interests if the interest is acquired subsequent to the filing of the 
notice. 

(g) In conjunction with any proceedings pursuant to this Chapter: 

(1) The Attorney General may file without prior court order in any county 
a lis pendens and, in such case, any person acquiring an interest in 
the subject real property or beneficial interest subsequent to the filing 
of lis pendens, shall take the interest subject to the civil proceeding 
and any subsequent judgment of forfeiture; and 

(2) Ifa RICO len notice has been filed, the Attorney General may name 
as defendants, in addition to the person named in the notice, any 
persons acquiring an interest in the real property or beneficial 
interest subsequent to the filing of the notice. If a judgment of 
forfeiture is entered in the proceeding in favor of the State, the 
interest of any person in the property that was acquired subsequent to 
the filing of the notice shall be subject to the notice and judgment of 
forfeiture. 

(h)(1) A trustee upon whom a RICO lien notice or a RICO civil proceeding 
has been served shall immediately furnish to the Attorney General 
the following: 

a. The name and addresses, as known to the trustee, of all persons for 
whose benefit the trustee holds title to the real property; and 

b. If requested by the Attorney General’s office, a copy of the trust 
agreement or other instrument pursuant to which the trustee 
holds legal or record title to the real property. 

(2) Any trustee who fails to comply with the provisions of this subsection 
shall be removed by court order and a substitute trustee shall be 
named in lieu of the trustee so removed. 

(i) The filing of a RICO lien notice shall not affect the use to which real 
property or a beneficial interest owned by the person named in the RICO lien 
notice may be put or in the right of the person to receive any avails, rents, or 
other proceeds resulting from the use and ownership, but not the sale, of the 
property until a judgment of forfeiture is entered. 

(j) All forfeitures or dispositions under this section shall be made with due 
provision for the rights of innocent persons. (1985 (Reg. Sess., 1986), c. 999, s. 
elo soe, 489.75, 1) 


§ 75D-14. Release of lien notice. 


The Attorney General filing the RICO lien notice, or the court for good cause 
shown at anytime, may release in whole or in part any RICO hen notice or may 
release any specific property or beneficial interest from the RICO lien notice 
upon such terms and conditions as he may determine. Any release of a RICO 
lien notice executed by the Attorney General or ordered by the court may be 
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filed in the official records of any county. No charge or fee shall be imposed for 
the filing of any release of a RICO lien notice. (1985 (Reg. Sess., 1986), c. 999, 
sels L989. 489rer) 


CASE NOTES 


Cited in Teague v. Bakker, 35 F.3d 978 (4th 
Cir. 1994). 
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Chapter 75E. 


Unlawful Activities in Connection With Certain 
Corporate Transactions. 


Sec. Sec. 

75E-1. Definitions. 75E-5. Civil penalties. 

75E-2. Unlawful activities in connection with 75E-6. Remedies cumulative. 
business combinations and control 75.7. Chapter not exclusive. 
share acquisitions. Tee Wee ‘ festa tent 

75E-3. Investigative and regulatory powers of eee ne ey ian oF mnnauaey 


service. 
the Attorney General. 7) 
Pepe aforcéa ent: s) 75E-9. Validity; saving clause. 


§ 75E-1. Definitions. 


The following words and phrases as used in this Chapter shall have the 
following meanings unless the context clearly requires otherwise: 

(1) “Acquiring person statement” has the same meaning as G.S. 55-9A-02. 

(2) “Business combination” has the same meaning as G.S. 55-9-01(b)(1). 

(3) nee share acquisition” has the same meaning as G.S. 55-9A- 
O1(b)(3). 

(4) “Person” includes “entity” (as that term is defined in G.S. 55-1-40(9)), 
“individual” (as that term is defined in G.S. 55- 1-40(13)) and, without 
limiting the generality of the foregoing, “other entity” (as that term is 
defined in G.S. 55-9-01(b)(6)). (1991, c. 440, s. 1; 1993, c. 553, s. 25.) 


§ 75E-2. Unlawful activities in connection with business 
combinations and control share acquisitions. 


It shall be unlawful for any person: 

(1) To consummate any business combination in violation of Article 9 of 
Chapter 55 of the General Statutes. 

(2) To make a control share acquisition without complying with the 
provisions of Article 9A of Chapter 55 of the General Statutes. 

(3) To make any untrue statement of a material fact or omit to state any 
material fact necessary in order to make the statements made, in the 
light of the circumstances under which they are made, not misleading, 
or to engage in any fraudulent, deceptive, or manipulative acts or 
practices, in connection with: (1) the application of Article 9 of Chapter 
55 of the General Statutes to any business combination or to the 
acquisition of beneficial ownership, directly or indirectly, of more than 
twenty percent (20%) of the voting shares of a corporation within the 
meaning of Article 9; or (ii) the application of Article 9A of Chapter 55 
of the General Statutes to any control share acquisition. 

(4) To willfully and knowingly aid or abet any other person to engage in 
conduct which is prohibited by this Chapter. (1991, c. 440, s. 1.) 


§ 75E-3. Investigative and regulatory powers of the Attor- 
ney General. 


The Attorney General may conduct such investigations as the Attorney 
General deems necessary to determine compliance by all persons or entities 
with the provisions of Articles 9 and 9A of Chapter 55 of the General Statutes; 
and the Attorney General may exempt from the provisions of Article 9 of 
Chapter 55 of the General Statutes any business combination that is solely an 
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internal corporate restructuring which does not effect any material change in 
the ultimate ownership of the corporation and does not affect the ongoing 
applicability of that Article to the corporation or any other entity. In perform- 
ing any such investigations, the Attorney General shall have all the powers 
given him by G.S. 75-10. The provisions of G.S. 75-11 and G.S. 75-12 shall 
apply to this Chapter. (1991, c. 440, s. 1; 1998-217, s. 24.) 


§ 75E-4. Enforcement. 


The Attorney General may institute a civil action to prevent or restrain 
violations of G.S. 75E-2. 

A person injured by a violation of G.S. 75E-2 may maintain an action for 
damages or for an injunction or both against any person who has committed 
the violation. The holders of the voting shares of a corporation that is the 
subject of a proposed business combination that is to be consummated in 
violation of G.S. 75E-2 shall, for purposes of the previous sentence, be deemed 
to be injured by such violation, notwithstanding the fact that such business 
combination has not been consummated. 

In a proceeding under this section, the court shall determine whether a 
violation has been committed and enter any judgment or decree necessary to 
remove the effects of any violation it finds and to prevent continuation or 
renewal of the violation in the future. 

If an application for an injunction is granted, after due notice to all parties, 
and a hearing thereon, the complainant (including, without limiting the 
generality hereof, the Attorney General) may be awarded costs and reasonable 
attorneys’ fees. 

In an action for damages, if the defendant is found to have willfully violated 
G.S. 75E-2, the person injured may be awarded up to three times the amount 
of actual damages which result from the violation, with costs and reasonable 
attorneys’ fees. (1991, c. 440, s. 1.) 


§ 75E-5. Civil penalties. 


In any suit instituted by the Attorney General in which the defendant is 
found to have violated G.S. 75E-2, the court may, in its discretion, impose a 
civil penalty against the defendant of not more than one hundred thousand 
dollars ($100,000) for each violation; provided that, if the court shall determine 
that such violation was willful, it may in its discretion treble such penalty; 
provided, further, that in either of the foregoing circumstances, the court may 
in its discretion award to the Attorney General costs and reasonable attorneys’ 
fees. The clear proceeds of any penalty assessed pursuant to this section shall 
be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115€-457.2. (1991, c. 440, s. 1; 1998-215, s. 105.) 


§ 75E-6. Remedies cumulative. 
The remedies provided in this Chapter are cumulative. (1991, c. 440, s. 1.) 


§ 75E-7. Chapter not exclusive. 


This Chapter shall not be deemed to supersede, restrict, or otherwise limit 
any other applicable laws of this State. (1991, c. 440, s. 1.) 


§ 75E-8. Designation of Secretary of State for service. 


Every nonresident person who is or is about to become the beneficial owner, 
directly or indirectly, of more than twenty percent (20%) of the voting shares of 
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a corporation within the meaning of Article 9 of Chapter 55 or to make a control 
share acquisition, except a foreign corporation which has appointed and keeps 
a resident agent in this State, shall be deemed to have appointed the Secretary 
of State as its agent upon whom may be served any lawful process, authorized 
by this Chapter with the same effect as though served upon the person 
personally. 

Service of process pursuant to this section shall be accomplished by leaving 
a copy of the process in the office of the Secretary of State, but it shall not be 
effective unless notice of the service and a copy of the process is sent by 
certified or registered mail to the nonresident person served, at such person’s 
last known address. (1991, c. 440, s. 1.) 


§ 75E-9. Validity; saving clause. 


In the event any provision or application of this Chapter shall be held illegal 
or invalid for any reason, such holding shall not affect the legality or validity 
of any other provision or application thereof. (1991, c. 440, s. 1.) 
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Chapter 76. 


Navigation. 
Article 1. Sec. 
Cape Fear River. from pilot laws; proviso as to 
steam vessels. 
Sec. 76-45. Bond of pilot. 
76-1 through 76-24. [Repealed.] 76-46. Pilots to have spyglasses. 
; 76-47. Acting as pilot without license. 
Article 2. 76-48. Penalty on pilot neglecting to go to ves- 
Beaufort Harbor. sel having signal set. 
76-49. Pilots may be removed. 
76-25 through 76-34. [Repealed.| 76-50. Pilots refused, entitled to pay. 
: 76-51. Pay of pilots when detained by vessel. 
pcless 76-52. Rates of pilotage annexed to commis- 
Bogue Inlet. sion. 
76-53. Harbor masters; how appointed. 
76-35, 76-36. [Repealed | 76-54. Commissioners of navigation may hold 
Article 4. another office. 
76-55. Commissioners of navigation to desig- 
Hatteras and Ocracoke. nate place for trash. 
76-37 through 76-39. [Repealed.] 76-56. Harbor master; how appointed where 
no board of navigation. 
Article 5. 76-57. Rafts to exercise care in passing buoys, 
General Provisions. etc., penalty. 
76-58. Interfering with buoys, beacons, and 
76-40. Navigable waters; certain practices reg- day marks. 
ulated. : 
76-41. Obstructing waters of Currituck Sound. Article 6. 
76-42. Lumbermen to remove obstructions in Morehead City Navigation and Pilotage 
Albemarle Sound. @ommiccion 
76-43. Anchorage in range of lighthouses. 
76-44. Vessels on inland waterways exempt 76-59 through 76-73. [Repealed.| 


State Government Reorganization. — All 
navigation and pilotage commissions estab- 
lished by this Chapter were transferred to the 
Department of Commerce by a Type I transfer 


by Session Laws 1977, c. 198, s. 6, as amended 
by Session Laws 1977, c. 802, s. 50.46, effective 
Salva tyelS 77. 


ARTICLE 1. 


Cape Fear River. 


§§ 76-1 through 76-17: Repealed by Session Laws 1981, c. 910, s. 2. 


Cross References. — For present provi- 
sions as to the Cape Fear Navigation and 
Pilotage Commission, see Chapter 76A. 


§ 76-18: Repealed by Session Laws 1975, c. 23, s. 3. 


Editor’s Note. — Session Laws 1975, c. 23, 
s. 1, effective May 5, 1975, provided: “The 


position and office of harbor master for the port 
of Wilmington is hereby abolished.” 
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§§ 76-19 through 76-24: Repealed by Session Laws 1981, c. 910, s. 2. 


ARTICLE 2. 
Beaufort Harbor. 


S$ 76-25 through 76-34: Repealed by Session Laws 1975, c. 716, s. 4. 


ARTICLE 3. 
Bogue Inlet. 


§§ 76-35, 76-36: Repealed by Session Laws 1975, c. 716, s. 4. 


ARTICLE 4. 


Hatteras and Ocracoke. 
$$ 76-37 through 76-39: Repealed by Session Laws 1975, c. 716, s. 4. 


ARTICLE 5. 


General Provisions. 


§ 76-40. Navigable waters; certain practices regulated. 


(a) It shall be unlawful for any person, firm or corporation to place, deposit, 
leave or cause to be placed, deposited or left, either temporarily or perma- 
nently, any trash, refuse, rubbish, garbage, debris, rubble, scrapped vehicle or 
equipment or other similar waste material in or upon any body of navigable 
water in this State; “waste material” shall not include spoil materials lawfully 
dug or dredged from navigable waters and deposited in spoil areas designated 
by the Department of Environment and Natural Resources; violation of this 
section shall constitute a Class 2 misdemeanor. 

(al) It shall be unlawful for any person, firm or corporation to place, deposit, 
leave or cause to be placed, deposited, or left, either temporarily or perma- 
nently, any medical waste as defined in G.S. 130A-290 in the open waters of the 
Atlantic Ocean over which the State has jurisdiction or the navigable waters of 
this State. 

(1) A person who willfully violates this subsection is guilty of a Class 1 
misdemeanor. 

(2) Aperson who willfully violates this subsection and in so doing releases 
medical waste that creates a substantial risk of physical injury to any 
person who is not a participant in the offense is guilty of a Class F 
felony which may include a fine not to exceed fifty thousand dollars 
($50,000) per day of violation. 

(b) No person, firm or corporation shall erect upon the floor of, or in or upon, 
any body of navigable water in this State, any sign or other structure, without 
having first secured a permit to do so from the appropriate federal agencies 
(which would include a permit from the State of North Carolina) or from the 
Department of Administration, or from the agency designated by the Depart- 
ment to issue such permit. Provided, however, this subsection shall not apply 
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to commercial fishing nets, fish offal, ramps, boathouses, piers or duck blinds 
placed in navigable waters. Any person, firm or corporation erecting such sign 
or other structure without a proper permit or not in accordance with the 
specification of such permit shall be guilty of a Class 2 misdemeanor. The State 
may immediately proceed to remove or cause to be removed such unlawful sign 
or structure after five days’ notice to the owner or erector thereof and the cost 
of such removal by the State shall be payable by the person, firm or corporation 
who erected or owns the unlawful sign or other structure and the State may 
bring suit to recover the costs of the removal thereof. 

(c) Whenever any structure lawfully erected upon the floor of, or in or upon, 
any body of navigable water in this State, is abandoned, such structure shall 
be removed by the owner thereof and the area cleaned up within 30 days of 
such abandonment; failure to comply with this section shall constitute a Class 
2 misdemeanor. The State may, after 10 days’ notice to the owner or erector 
thereof, remove the abandoned structure and have the area cleaned up and the 
cost of such removal and cleaning up by the State shall be payable by the owner 
or erector of the abandoned structure and the State may bring suit to recover 
the costs thereof. 

(d) For purposes of this section, the term “navigable waters” shall not 
include any waters within the boundaries of any reservoir, pond or impound- 
ment used in connection with the generation of electricity, or of any reservoir 
project owned or operated by the United States. 

(e) The provisions of this section, in the coastal waters of this State, shall be 
enforced by the Department of Environment and Natural Resources. In the 
inland waters of the State, the provisions of this section shall be enforced by 
the Wildlife Resources Commission. The Department of Environment and 
Natural Resources and the Wildlife Resources Commission shall cooperate in 
the enforcement of this section. (1784, c. 206, s. 11; 1811, c. 839; 1833, c. 146: 
R.S., c. 88, ss. 23, 24, 45; 1842, c. 65, s. 4; 1846, c. 60, s. 3; R.C., c. 85, ss. 40, 
41; Code, ss. 3537, 3538; Rev., s. 3560; C.S., s. 6891; 1969, c. 792; 1973, c. 1262, 
epoupkog tic. 11 1,'s. 4, 19895¢..727, ss. 13, 218(18); ¢. 742, 873° 1993) 67539. 
ss. 070, 1287; 1994, Ex. Sess., c. 24, s. 14(c); 1997-443, s. 11A.119(a).) 


Editor’s Note. — Session Laws 1989, c. 742, 
which amended this section, in s. 9 provided: 
“Neither the definition of ‘medical waste’ nor 
any other provision of this act shall be con- 
strued to require that rules or standards 
adopted by the Commission of Health Services 
for the management of infectious and noninfec- 
tious medical waste be identical or similar. 
Neither the definition of ‘medical waste’ nor 
any other provision of this act shall be con- 
strued to prohibit any discharge of waste into a 
Sanitary sewer or sewer system which is other- 
wise allowed under any provision of the Gen- 
eral Statutes or under any rule adopted by the 
Commission for Health Services or the Envi- 
ronmental Management Commission.” 

Session Laws 2000-74, effective July 1, 2000, 
establishes a pilot program for the removal of 
abandoned vessels in the Neuse River Basin. 
Specifically, Session Laws 2000-74, s. 1, pro- 
vides: 

“(a) As used in this act: 

“(1) ‘Abandoned vessel’ means a vessel that, 
for more than 90 consecutive days, is left either 
unattended or in a wrecked, junked, or sub- 
stantially dismantled condition in coastal fish- 


ing waters, as defined in G.S. 113-129, or upon 
submerged lands, as defined in G.S. 146-64. 

“(2) ‘Department’ means the Department of 
Environment and Natural Resources. 

“(3) ‘Vessel’ means any watercraft or struc- 
ture, including seaplanes, used or capable of 
being used as a means of transportation or 
habitation on or under the water. Vessel“ does 
not include any shipwreck, vessel, cargo, 
tackle, or underwater archaeological artifact 
that is within the exclusive dominion and con- 
trol of the State pursuant to G.S. 121-22 or to 
artificial reefs managed by the Department. 

“(b) The Department shall implement a pilot 
program for the removal of abandoned vessels 
in the Neuse River Basin, as defined in G.S. 
143-215.22G, as provided in this act during the 
period 1 July 2000 through 1 January 2003. 

“(c) The Department may remove an aban- 
doned vessel as provided in this act. The De- 
partment shall notify the owner of record of a 
vessel, as provided in [G.S. 1A-1] Rule 4 of the 
Rules of Civil Procedure, that the Department 
has determined that the vessel is abandoned. 
The notice shall state that unless the owner 
submits a plan for the removal of the aban- 
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doned vessel and for the restoration of the 
affected area within 15 days of the date that 
notice is served on the owner and removes the 
abandoned vessel and restores the affected area 
within 45 days of the date that notice is served, 
the Department may remove the abandoned 
vessel, restore the affected area, and charge the 
costs of removal and restoration to the owner. If 
the owner of the abandoned vessel cannot be 
determined, the Department shall give notice 
by publication as provided in Rule 4 of the 
Rules of Civil Procedure, G.S. 1A-1, except that, 
if the Department determines that the value of 
the abandoned vessel is less than two hundred 
fifty dollars ($250.00), the Department may 
publish the notice only once. 

“(d) If the owner of the abandoned vessel does 
not remove the abandoned vessel and restore 
the affected area within 45 days of the date on 
which notice is served, the Department may 
remove the abandoned vessel. The Department 
may use staff, equipment, and material under 
its control or provided by any cooperating fed- 
eral, State, or local government or agency; may 
authorize or contract with any private agent or 
contractor it deems appropriate; or may autho- 
rize or contract with any federal, State, or local 
government or agency for the removal, storage, 
or disposal of an abandoned vessel and restora- 
tion of the affected area. The method of re- 
moval, storage, and disposal of the abandoned 
vessel, whether by the owner, a third party, or 
the State, must comply with all applicable 
federal and State laws, regulations, and rules. 

“(e) The owner of an abandoned vessel is 
liable for all costs incurred by or on behalf of 
the State to remove,store, and dispose of the 
abandoned vessel and to restore the affected 
area. The Department may request the Attor- 
ney General to institute a civil action in the 
superior court of the county where the vessel is 
located, where the owner of the vessel resides, 


CASE 


Cited in State v. Eason, 114 N.C. 787, 19S.E. 
88 (1894); In re Mason ex rel. Huber, 78 N.C. 
App. 16, 337 .S8.K.2d 99 (1985). 
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or where the owner has his or her principal 
place of business to recover the amount of these 
costs. 

“(f) The Department is authorized to sell or 
dispose of an abandoned vessel and its cargo, 
tackle, and equipment as provided in Article 4 
of Chapter 116B of the the General Statutes. 
The net proceeds of the sale shall be used to 
reimburse the State for costs incurred to re- 
move, store, and dispose of the abandoned 
vessel and to restore the affected area. Any 
excess proceeds shall be refunded to the owner 
or, if the owner cannot be identified or located 
shall be transferred to the Escheat Fund ad- 
ministered under Article 1 of Chapter 116B of 
the General Statutes. 

“(¢) This act shall not be construed to limit 
any other civil or criminal action or remedy 
that may be available to the State, any other 
agency of government, or any person.” 

Session Laws 2000-74, s. 2, directs the De- 
partment to submit an interim report on the 
implementation of the act to the Environmen- 
tal Review Commission no later than January 
1, 2002, and a final report, including recom- 
mendations as to extending, expanding, or 
modifying the program, no later than January 
1, 2003. 

Session Laws 2000-74, s. 3, states that the 
act does not obligate the General Assembly to 
appropriate funds to implement the act, and 
that the act is to be implemented with funds 
otherwise appropriated or available to the De- 
partment. 

Session Laws 2000-74, s. 4, provides that the 
act expires January 1, 2003, except that an 
action to recover costs incurred pursuant to the 
act does not abate due to the expiration of the 
act. 

Legal Periodicals. — For article, “Coastal 
Management Law in North Carolina: 1974- 
1994,” see 72 N.C.L. Rev. 1413 (1994). 


NOTES 


OPINIONS OF ATTORNEY GENERAL 


Dumping Waste Within Three Miles of 
Seashore Prohibited. — North Carolina Gen- 
eral Statutes specifically prohibit the dumping 
of waste materials such as bags of medical 
refuse, and other forms of ocean dumping or the 
introduction of other pollutants in coastal wa- 


ters if the waste materials were dumped within 
three miles of the Atlantic seashore. See opin- 
ion of the Attorney General to Lieutenant Gov- 
ernor Robert B. Jordan, III, 58 N.C.A.G. 57 
(1988). 
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§ 76-41. Obstructing waters of Currituck Sound. 


It shall be unlawful for any person to obstruct navigation in the waters of 
Currituck Sound and tributaries, and all persons, corporations, companies, or 
clubs, who have heretofore placed or caused to be placed any hedging across 
the mouth of a bay, creek, strait, or lead of water in Currituck Sound or 
tributaries, made of iron, wire, or wood or other material, for the purpose of 
preventing the free passage of boats or vessels of any size or class, or to stop the 
public use of such bay, creek, strait, or lead of water, are required to forthwith 
remove the same. Any person, corporation, or club violating any of the 
provisions of this section shall be guilty of a Class 3 misdemeanor. (1897 <aCh 
sete Ss. 3953; C.5., 8. 6982; 1993, c. 539, s. 571; 1994, Ex. Sess., c. 24, s. 

Ge 


§ 76-42. Lumbermen to remove obstructions in Albemarle 
Sound. 


If any lumberman shall fail to remove all obstructions placed by him in the 
waters of Albemarle Sound and its tributaries, as soon as practicable, after 
they have ceased to use them for the purpose for which they were placed in said 
waters, from all places where the water is not less than two feet deep, and also 
from all landing places on both sides, for the space of 60 feet from the shore 
outward, he shall be guilty of a Class 3 misdemeanor, and only fined not less 
than one dollar ($1.00) nor more than fifty dollars ($50.00), at the discretion of 
the court. (1880, c. 37, ss: 1, 2; Code, s. 3303; Rev., s. 3551; C.S.., s. 6983; 19938, 
Giosece) (201994 Kx. Sess... c. 24, s. 14(c),) 


§ 76-43. Anchorage in range of lighthouses. 


If the master of any vessel shall anchor on the range line of any range of 
lights established by the United States Lighthouse Board, unless such anchor- 
age is unavoidable, he shall be guilty of a Class 3 misdemeanor, and punished 
only by a fine not to exceed fifty dollars ($50.00). (1883, c. 165, s. 2; Code, s. 
3086; Rev., s. 3550; C.S., s. 6984; 1993, c. 539, s. 573; 1994, Ex. Sess., c. 24, s. 
14(c).) 


§ 76-44. Vessels on inland waterways exempt from pilot 
laws; proviso as to steam vessels. 


All vessels, barges, schooners, or other craft passing through the inland 
waterway of this State, when bound to a port or ports in this or any other state, 
be and the same are hereby exempt from the operations of the pilot laws of 
North Carolina and are not compelled to take a state-licensed pilot: Provided, 
that steam vessels not having a United States licensed pilot for the waters 
navigated on board shall be subject to the State pilot laws. (1917, c. 33, s. 2; 
C.S., s. 6985.) 


CASE NOTES 


Under Federal Law. — Vessels passing 
through the inland waterways of the State are 
exempt from the pilot laws by the State stat- 
utes, subject to the proviso of this section, and 
under the federal statutes, whether a vessel 
has a gross tonnage of more than 15 tons should 
be determined by the method prescribed by the 
federal statutes requiring a pilot; in an action 


for damages alleged to have been caused by 
defendant’s negligence in a collision, it was 
reversible error for the trial judge to direct an 
affirmative answer to the issue of contributory 
negligence in navigating without a pilot upon 
plaintiff’s assertion that his vessel would carry 
30 tons. Harris v. Slater, 187 N.C. 168, 121 S.E. 
437 (1924). 
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§ 76-45. Bond of pilot. 


Every person, before he obtains a commission or a branch to be a pilot, shall 
give bond with two sufficient sureties payable to the State of North Carolina, 
in the sum of five hundred dollars ($500.00), with condition for the due and 
faithful discharge of his duties, and the duties of his apprentices; and the body 
appointing such pilot may, from time to time, and as often as they may deem 
it necessary, enlarge the penalty of the bond, or require new and additional 
bonds to be given; and every bond taken of a pilot shall be filed with, and 
preserved by, the said body appointing such pilot in trust for every person that 
shall be injured by the neglect or misconduct of such pilot, or his apprentices; 
who may severally bring suit thereon for the damage by each one sustained. 
(lied ce. 20% 16. 3, Rn cy 8ou6- 6; Coders .3487, Revs s-.50i/ s@as ae 6986.) 


§ 76-46. Pilots to have spyglasses. 


Every pilot, within such convenient time as the commissioners may direct, 
who has control over the waters within which he acts, shall furnish himself 
with a good telescope or spyglass, under the penalty of fifty dollars ($50.00), to 
be paid to the commissioners. (1790, c. 320, s. 3; R.C., c. 85, s. 27; Code, s. 3517; 
Rev. s. 4973; C5.,/s..6987)) 


§ 76-47. Acting as pilot without license. 


If any person shall act as a pilot, who is not qualified and licensed in the 
manner prescribed in this Chapter, he shall be guilty of a Class 3 misde- 
meanor: Provided, that should there be no licensed pilot in attendance, any 
person may conduct into port any vessel in danger from stress of weather or in 
a leaky condition. (1783, c. 194, s. 3; 1784, c. 208, s. 4; R.C., c. 85, s. 29; Code, 
s. 3519: Rev., s. 4974; C.S., s. 6988; 1983, c. 325; 1993, c. 539, s. 574; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


§ 76-48. Penalty on pilot neglecting to go to vessel having 
signal set. 


When any pilot shall see any vessel on the coast, having a signal for a pilot, 
or shall hear a gun of distress fired off the coast, and shall neglect or refuse to 
go to the assistance of such vessel, such pilot shall forfeit and pay one hundred 
dollars ($100.00), to be recovered in the name of the State, one half to the use 
of the informer and the other half to the master of the vessel, unless such pilot 
is then actually in charge of another vessel. (1783, c. 194, s. 6; 1784, c. 207, s. 
10; 1790, c. 320, s. 2; R.C., c. 85, s. 31; Code, s. 3521; Rev., s. 4975; C.S., s. 6989.) 


§ 76-49. Pilots may be removed. 


Unless otherwise provided in the first Article of this Chapter for the Cape 
Fear River, whenever any pilot appointed, as authorized in this Chapter, shall, 
on trial, be found incompetent, or shall be guilty of improper conduct by 
intoxication or otherwise, or of any misbehavior in his office, or shall absent 
himself from the State for a period of six months, the pilot so offending may be 
removed from his office by the board of commissioners under whose authority 
he is acting, by a notice to him in writing; and if after such removal he shall 
attempt to take charge of any vessel, he shall forfeit and pay two hundred 
dollars ($200.00) for the use of said board. And it shall be the duty of the board 
to put up a written notice of the removal, in the public places within the port, 
or publish it in some convenient newspaper. But no pilot for the navigation of 
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Hatteras Inlet shall be required to surrender or forfeit his branch by reason of 
absence from the State for a period of less than six months. Chi S45 CeO Te ora: 
Pe0UN Hava, LOlO 1025, 5. 4 Reo C68. sc! (iter o) eo t5 Foal atl Ceanl ako i tee top 
1869-70, c. 235, s. 7; 1876-7, c. 22; 1881, c. 261, ss. 1, 2; Code, ss. 3490, 3518; 
Rev., s. 4976; C.S., s. 6990.) 


CASE NOTES 


Entitled to Fees Until Removed. —Aduly the service of such boat are recoverable by him 
licensed pilot may recover charges for his ser- _ until the commissioners of navigation and pi- 
vices, and while his failure to have his boat lotage have acted thereon and revoked his 
registered and numbered will cause a forfeiture _ license. Davis v. Heide & Cos, I61ENIC 2476, 77 
of his license, the lawful pilotage charges for S.E. 691 (1913); 


§ 76-50. Pilots refused, entitled to pay. 


Ifa branch pilot shall go off to any vessel bound in, and offer to pilot her over 
the bar, the master or commander of such vessel, if he refuses to take such 
pilot, shall pay to such pilot, if not previously furnished with one, the same 
sum as is allowed by law for conducting such vessel in, to be recovered in the 
district court: Provided, that the first pilot, and no other, who shall speak such 
vessel so bound in shall be entitled to the pay provided for in this section. CEG; 
€.,89, 8.32; 1871-2, c. 117; Code, s. 3522; Rev., s. 4978; C.S., s. O99 1 1973 6 
108, s. 30.) 


§ 76-51. Pay of pilots when detained by vessel. 


Every master of a vessel who shall detain a pilot at the time appointed, so 
that he cannot proceed to sea, though wind and weather should permit, shall 
pay to such pilot three dollars ($3.00) per day during the time of his actual 
detention. (1858-9, c. 23, s. 7; Code, s. 3495; Rev., s. 4979: C.S., s. 6992.) 


§ 76-52. Rates of pilotage annexed to commission. 


The commissioners of navigation for the several ports of this State shall 
annex to the branch or commission, by them given to each pilot, a copy of the 
fees to which such pilot is entitled. (1784, c. 208, s. 4; 1796, c. 470, s. 5; R,Ge 
c. 85, ss. 9, 38; Code, ss. 3497, 3536; Rev., s. 4980; C.S., s. 6993.) 


§ 76-53. Harbor masters; how appointed. 


The several boards of commissioners of navigation may appoint a harbor 
master for their respective ports. They shall appoint a clerk to keep books, in 
which shall be recorded all their proceedings. (R.C., c. 85, s. 35; Code, s. 3525: 
Rev., s. 4981; C.S., s. 6994.) 


§ 76-54. Commissioners of navigation may hold another 
office. 


A commissioner of navigation and pilotage shall be deemed a commissioner 
for a special purpose within the meaning of Sec. 7 of Article XIV of the 
Constitution of North Carolina, so as not to be prohibited from holding at the 
same time with his commissionership another office under the national or 
State governments. (Ex. Sess., 1913, c. 76; C.S., s. 6995.) 
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Editor’s Note. — The reference to N.C. of the Constitution by Session Laws 1969, c. 
Const., Art. XIV, § 7 above is to Art. XIV, § 7, 1258. For present provisions as to dual office 
Const. 1868, which existed prior to the revision holding, see N.C. Const., Art. VI, § 9. 


§ 76-55. Commissioners of navigation to designate place 
for trash. 


The several boards of commissioners established by this Chapter may, 
subject to such regulations as the United States may make, designate the 
places whereat, within the waters under their several and respective control, 
may be cast and thrown ballast, trash, stone, and like matter. (1833, c. 146, ss. 
1, 2,3; R.S., c. 88, ss. 23, 24, 45; 1846, c. 60, s. 3; R.C., c. 85, s. 40; Code, s. 3537; 
Rev., s. 4982; C.S., s. 6996.) 


CASE NOTES 


Cited in State v. Eason, 114 N.C. 787, 19S.E. 
88 (1894). 


§ 76-56. Harbor master; how appointed where no board of 
navigation. 


Where no board of navigation exists the governing body of any incorporated 
town, situated on any navigable watercourse, shall have power to appoint a 
harbor master for the port, who shall have the same power and authority in 
their respective ports as the harbor master of Wilmington is by this Chapter 
given for that port, and shall receive like fees and no others. 

The board of county commissioners of any county is authorized to appoint a 
harbor master for any unincorporated community situated on any navigable 
watercourses in their respective counties. Harbor masters appointed hereun- 
der shall have the same power and authority and shall receive the same fees 
as set forth in G.S. 76-18. (Rev., s. 4983; C.S., s. 6997; 1953, c. 445.) 


Editor’s Note. — The position and office of G.S. 76-18, referred to in the second para- 
harbor master for the port of Wilmington, re- graph, was repealed by Session Laws 1975, c. 
ferred to in this section, was abolished by 23,s. 3. 

Session Laws 1975, c. 23, s. 1. 


§ 76-57. Rafts to exercise care in passing buoys, etc., pen- 
alty. 


If any person having charge of any raft passing any buoy, beacon, or day 
mark, shall not exercise due diligence in keeping clear of it, or, if unavoidably 
fouling it, shall not exercise due diligence in clearing it, without dragging from 
its position such buoy, beacon, or day mark, he shall be guilty of a Class 3 
misdemeanor, and punished only by a fine not to exceed fifty dollars ($50.00). 
(1883, c. 165, s. 3; Code, s. 3087; Rev., s. 3545; C.S., s. 6998; 1993, c. 539, s. 575; 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 76-58. Interfering with buoys, beacons, and day marks. 


If any person shall moor any kind of vessel, or any raft or any part of a raft, 
to any buoy, beacon, or day mark placed in the waters of North Carolina by the 
authority of the United States Lighthouse Board, or shall in any manner hang 
on with any vessel or raft, or part of a raft, to any such buoy, beacon, or day 
mark, or shall willfully remove, damage, or destroy any such buoy, beacon, or 
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day mark, or shall cut down, remove, damage, or destroy any beacon erected on 
land in this State by the authority of the said United States Lighthouse Board, 
or through unavoidable accident run down, drag from its position, or in any 
way injure any buoy, beacon, or day mark, as aforesaid, and shall fail to give 
notice as soon as practicable of having done so, to the lighthouse inspector of 
the district in which said buoy, beacon, or day mark may be located, or to the 
collector of the port, or, if in charge of a pilot, to the collector of the port from 
which he comes, he shall for every such offense be suilty of a Class 2 
misdemeanor. (1858-9, c. 58, ss. 2, 3; 1883, c. 165; sa l@odewss3085- Rev... 
6920,,0°5.5, 6999; 1993."c, 539, s. 576; 1994, Hx, bess, ¢c. 24.6) 14(c)) 


ARTICLE 6. 
Morehead City Navigation and Pilotage Commission. 


§§ 76-59 through 76-73: Repealed by Session Laws 1981 (Regular 
Session, 1982), c. 1176, s. 2. 


Cross References. — For present provi- 
sions as to the Morehead City Navigation and 
Pilotage Commission, see Chapter 76A. 
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Chapter 76A. 


Navigation and Pilotage Commissions. 


SUBCHAPTER I. CAPE FEAR RIVER Sec. 
NAVIGATION AND PILOTAGE 76A-26 through 76A-30. [Reserved.] 
COMMISSION. 
SUBCHAPTER II. MOREHEAD CITY 
Article 1. NAVIGATION AND PILOTAGE 
General Provisions. COMMISSION: 
R Article 4, 
ec. 
76A-1. Commission established; powers gener- General Provisions. 
76A-2. eee Dp. 76A-31. Eke ane ae and Pilot- 
76A-3. Term. 
SEP eAeG) worn 76A-32. Membership. 


76A-33. Term. 


76A-5. Duties and authority. 76A-34. Quorum 


76A-6. Classes of licenses. 


76A-7 through 76A-11. [Reserved.] Lo ees “eee ee 
Article 2. 76A-37 through 76A-41. [Reserved.| 
Pilots. Article 5. 
76A-12. Apprentices. Pilots. 
76A-13. Pilotage association. 76A-42. A ; 
: -42Z. Apprentices. 
ibis. Number of pilots. 76A-43. Pilotage association. 
76A-15. Pilot retirement. NGA-44, Number oppilom 
76A-16. Compulsory use of pilots. 76A-45. Pilot ee 
TGA-17.Pilotage rates. 76A-46. Compulsory use of pilots. 
76A-18. Vessels not liable for pilotage. 76A-47, Pilotage rates. 
T6A-19 through 76A-23. [Reserved |] 76A-48. Vessels not liable for pilotage. 
iticle 2. 76A-49 through 76A-53. [Reserved.] 
Commission Funds. Article 6. 


76A-24. Expenses of the Commission. Commission Funds. 


76A-25. Widows and Orphans Fund. 76A-54. Expenses of the Commission. 


SUBCHAPTER I. CAPE FEAR RIVER NAVIGATION AND 
PILOTAGE COMMISSION. 


ARTICLE 1. 


General Provisions. 


§ 76A-1. Commission established; powers generally. 


In consideration of the requirement for the safe and expeditious movement 
of waterborne commerce on the navigable waters of the State, it is deemed 
necessary to establish the Cape Fear Navigation and Pilotage Commission, 
hereinafter referred to as the Commission. The Commission shall have the 
exclusive power to license and regulate a group of river pilots familiar with the 
waters of the Cape Fear River and Bar to best guide vessels within those 
waters and to exercise authority over navigation in the Cape Fear and Bar and 
to and from the sea buoy of the port. (1981, c. 910, s. 1; 1983 (Reg. Sess., 1984), 
enhOsil sso.) 
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Cross References. — As to transfer of the age for the Cape Fear River to the Department 
board of commissioners of navigation and pilot- of Commerce, see G.S. 143B-451. 


§ 76A-2. Membership. 


The Commission shall consist of five voting members, four appointed by the 
Governor, and the president of the Wilmington-Cape Fear Pilots Association 
who shall serve as an ex officio voting member. Of the four members appointed 
by the Governor three shall be from New Hanover County, one shall be from 
Brunswick County. One member shall represent maritime interests. The 
Governor shall designate a member to serve at his pleasure as Chairman. With 
the exception of the ex officio member, licensed pilots and members of their 
immediate families shall not be allowed to serve on the Commission. (1981, c. 
OTORs. 1) 


§ 76A-3. Term. 


It shall be the duty of the Governor to make initial appointments to the 
Commission on July 1, 1981. Two of the initial appointees shall serve two-year 
terms; the other two appointees shall serve four-year terms. All appointees 
after the initial appointments shall serve four-year terms. Any vacancy in the 
membership appointed by the Governor shall be filled by the Governor. (1981, 
COL sen) 


§ 76A-4. Quorum. 


A simple majority of the Commission shall constitute a quorum and may act 
in allvcasess (196i cnO ll scale) 


§ 76A-5. Duties and authority. 


(a) Rules and Regulations, Pilotage. — The Commission shall make and 
establish such rules and regulations as necessary and desirable respecting the 
qualifications, arrangements and station of pilots and for the control of 
navigation within the Cape Fear River and from and to the Cape Fear Bar and 
the sea buoys. In the development of such rules and regulations, the Commis- 
sion should request the advice of the U.S. Coast Guard, the U.S. Corps of 
Engineers, the Pilots Association, other maritime interests and any other 
party that the Commission might deem beneficial. 

(b) Examination and Licensing. — The Commission may examine such 
persons who hold a federal pilot’s license as may offer themselves to be a pilot 
on the Cape Fear River and Bar. The examination shall consist of, but not be 
limited to: a personal interview before the Commission; contact by the 
Commission with personal references; and a physical examination by a 
licensed physician based on a standard established by the Commission. 
Licenses shall be granted for a one-year period. 

(c) License Renewal. — Each license shall be renewed annually provided 
during the preceding year the holder thereof shall have complied with the 
provisions of this act and the reasonable rules and regulations as prescribed by 
the Commission under authority hereof. The Commission may for special 
considerations validate a license for less than a one-year period. Each license 
renewal submittal shall be accompanied with a physical examination compa- 
rable to the standards set in G.S. 76A-5(b). 

(d) Fine, License Suspension and Cancellation. — The Commission shall 
have the power to fine or call in and suspend or cancel the license of any pilot 
found to be derelict of duty, in violation of the reasonable rules and regulations 
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as set out by the Commission or for other just cause. Grounds for suspension 
or cancellation shall include but not be limited to: citation by the Coast Guard 
and/or Commission for careless or neglectful duty resulting in damage to 
property or personal harm; absence, neglect of duty, absence from duty for a 
period longer than four weeks without written submission to and written 
approval from the Commission chairman; other violations of regulations or in 
actions found by the Commission to be unduly disruptive of the pilotage and 
service and/or harmful to person or property. 

The clear proceeds of fines levied pursuant to this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(e) Pilots to Give Bond. — The Commission shall require of each pilot prior 
to granting his commission a bond with surety acceptable to the Commission 
in an amount not to exceed ten thousand dollars ($10,000). Every bond taken 
of a pilot shall be filed with and preserved by the Commission in trust for every 
person, firm or corporation, who shall be injured by the neglect or misconduct 
of such pilots, and any person, firm or corporation, so injured may severally 
bring suit for the damage by each one sustained. 

(f) Jurisdiction over Disputes as to Pilotage. — Disputes between pilots may 
be voluntarily appealed by one of the pilots to the Commission for resolution. 
If a resolution is not reached or the Commission decision is unacceptable to 
either party, normal legal recourse is available to resolve the dispute. (1981, c. 
910, s. 1; 1983 (Reg. Sess., 1984), c. 1081, s. 2; 1998-215, s. 137(a).) 


§ 76A-6. Classes of licenses. 


The Commission shall have general authority to issue the following classes 
of licenses: 

(1) Limited. — Limited licenses may be issued to those who pass require- 
ments established by the Commission to entitle such person to a 
limited license. 

(2) Full. — Alicense to pilot any vessel. Provided there is a vacancy in the 
number of pilot positions established pursuant to G.S. 76A-14, a full 
license shall be issued to the holder of a limited license who has in the 
opinion of the Commission satisfactorily served at least one year 
under a limited license. Additionally the Commission may issue a full 
license to any one who in the Commission’s judgment has sufficient 
credentials as established under G.S. 76A-5(b) to perform the pilotage 
task associated with a full license. 

(3) Apprentice. — A license to engage in a program, approved by the 
Commission, as apprentice pilot under the terms of G.S. 76A-12. 
(hos Pc, 9100s, 1; 1983"(Rees Sess., 1984). ce’ 108 cy 3: 1985 4c"63 It 
Soe C.059..S. 26.) 


§§ 76A-7 through 76A-11: Reserved for future codification purposes. 


ARTICLE 2. 


Pilots. 


§ 76A-12. Apprentices. 


The Commission when it deems necessary for the best interest of the State 
is hereby authorized to appoint in its discretion apprentices, none of whom 
shall be less than 21 years of age, and to make and enforce reasonable rules 
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and regulations relating thereto. Apprentices shall serve for a minimum of one 
year but no longer than three years in order to be eligible for a limited license. 
The Commission shall adopt rules and regulations to monitor the progress of 
apprentices on a regular basis to assure the progressive development of 
knowledge and skill necessary to obtain a limited license. (1981, c. 910, s. 1; 
1987, c. 475.) 


§ 76A-13. Pilotage association. 


In consideration that a mutual association for pilots has been formed, is 
operational and is expedient for effective management, the Commission shall 
recognize such a proper pilot association formed for the smooth business 
transactions in the provision of services. However, the Commission may 
prescribe such reasonable rules and regulations for the governance of such 
associations in its direct relationship with the Commission as it deems 
necessary. Any licensed pilot refusing to become a member of such association 
shall be subject to suspension or have his license revoked, at the discretion of 
the Commission. (1981, c. 910, s. 1.) 


§ 76A-14. Number of pilots. 


The Commission shall govern the number of pilots necessary to maintain an 
efficient pilotage service. Present active pilots shall continue to serve with the 
Commission’s power of reduction to be effective only in the case of natural 
attrition except as provided in G.S. 76A-15. At no time shall the number of 
active licensed pilots exceed 15. Docking masters shall not be deemed pilots for 
this section or any other section in this Chapter. (1981, c. 910, s. 1.) 


§ 76A-15. Pilot retirement. 


The Commission shall have and is hereby given authority in its discretion 
and under such reasonable rules and regulations as it may prescribe to retire 
from active service any pilot who shall become physically or mentally unfit to 
perform a pilot’s duties. Provided, however, that no pilot shall be retired, 
except with his consent for physical or mental disability unless and until such 
pilots shall have first been examined by the public health officer or county 
physician of his respective county of residence and such public health officer or 
physician shall have certified to the board the fact of such physical or mental 
disability. (1981, c. 910, .s. 1.) 


§ 76A-16. Compulsory use of pilots. 


Every foreign vessel and every U.S. vessel sailing under register, including 
such vessels towing or being towed when underway in the Cape Fear River and 
Bar and over 60 gross tons, shall employ and take a State-licensed pilot, except 
when maneuvering during berthing or unberthing operations, shifting within 
the confine of ports or terminals, passing through bridges, with tug assistance 
and with a docking master aboard the vessel. Any master of a vessel violating 
this section shall be guilty of a Class 1 misdemeanor except as provided for in 
G.S. 76A-18, (1981,.c. 910, 8s, 15.1993¥c589)s. 5771994, Ex: Sess. Gass 
14(c).) 


§ 76A-17. Pilotage rates. 


The Commission shall set charges for pilotage services on a published tariff 
basis to be reviewed and revised annually as necessary. The initial publication 
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of rates and subsequent revisions shall be preceded by public notice at least 30 
days prior to publication. The rates may be based on the method chosen by the 
Commission and may be varied on a geographic or other basis which the 
Commission deems appropriate. In establishing pilotage rates the Commission 
shall consider but not be limited to factors such as vessels’ lengths, vessels’ 
drafts, general design of vessels, distances for which pilotage services are to be 
provided, nature of waters to be traversed and the rates for comparable 
pilotage services in other ports. (1981, c. 910, s. 1.) 


§ 76A-18. Vessels not liable for pilotage. 


Any vessel coming in from sea for harborage without the assistance of a pilot 
the wind and weather being such that such assistance or service could not have 
been reasonably given, shall not be liable for pilotage inward from sea. (1981, 
Coolest) 


§§ 76A-19 through 76A-23: Reserved for future codification purposes. 


ARTICLE 3. 


Commission Funds. 


§ 76A-24. Expenses of the Commission. 


The pilots association shall pay to the Commission according to rules 
prescribed by the Commission a percentage of pilotage fees not to exceed two 
percent (2%) per annum for the purpose of providing funds to defray the 
necessary expense of the Commission. The appropriate percentage shall be set 
on an annual basis by the Commission. The fees paid shall be deposited to a 
special account with the State Treasurer in the name of the Commission and 
shall be administered by the Secretary of Commerce. Surpluses in the account 
in excess of three thousand dollars ($3,000) at the end of the fiscal year shall 
be returned to the pilot association on a prorated basis determined and 
distributed by the Commission. The Commission, in carrying out its duties, 
may incur necessary legal and auditing expenses and expenses for its travel 
and investigation which in addition to the one hundred dollars ($100.00) per 
meeting fee and other allowances provided by law shall be paid from the 
foregoing funds. (1981, c. 910, s. 1; 1983 (Reg. Sess., 1984), c. 1081, s. 4.) 


§ 76A-25. Widows and Orphans Fund. 


The Widows and Orphans Fund established by Chapter 76, Section 7 of the 
General Statutes shall be dissolved at the earliest possible date under a 
method to be determined by the Commission. The method of dissolution should 
be equitable to all current recipients of benefits from the fund and should 
attempt to make reasonable provision for their future needs in lieu of on-going 
payments from the fund. Should the Commission determine that the assets of 
the fund are in excess of those needed to provide for the recipients, it may 
determine that a portion of the fund may be retained by the Commission and 
deposited in its operating fund. In such an event the requirement for payment 
referred to in G.S. 76A-24 shall be suspended until the balance of the operating 
fund is reduced to three thousand dollars ($3,000) as prescribed in G.S. 76A-24. 
Geer 910. 51>) 
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Editor’s Note. — Chapter 76, Section 7, 
referred to near the beginning of this section, 
was repealed by Session Laws 1981, c. 910, s. 2. 


8§ 76A-26 through 76A-30: Reserved for future codification purposes. 


SUBCHAPTER II. MOREHEAD CITY NAVIGATION AND 
PILOTAGE COMMISSION. 


ARTICLE 4. 


General Provisions. 


§ 764-31. Morehead City Navigation and Pilotage Com- 
mission. 


In consideration of the requirement for the safe and expeditious movement 
of waterborne commerce on the navigable waters of the State, it is deemed 
necessary to establish the Morehead City Navigation and Pilotage Commis- 
sion, herein called Commission. The Commission shall have the exclusive 
power to license and regulate pilots familiar with the waters of Morehead City 
Harbor and Beaufort Bar and the water route from Morehead City to Aurora, 
North Carolina (to include from Morehead City through the Inland or 
Intracoastal Waterway North, through Adams Creek, the Neuse River, the Bay 
River, the Hobuken Canal, the Pamlico River, and South Creek to Aurora or 
from the Neuse River around Brant Island Shoal through the Pamlico River 
and South Creek to Aurora), referred to herein as the regulated area, to best 
guide vessels within those waters and to exercise authority over navigation in 
Morehead City Harbor and Beaufort Bar and to and from the sea buoy of the 
port. Gi98Ii(Ree. Sessx71982).'c. 1176s: 1985; ex bt7.isiih,) 


Cross References. — As to transfer of the age for Beaufort Bar to the Department of 
board of commissioners of navigation and pilot- Commerce, see G.S. 143B-451. 


§ 76A-32. Membership. 


The Commission shall consist of three voting members, all appointed by the 
Governor. The president of the Morehead City Pilots’ Association shall serve as 
an ex officio nonvoting member. All of the three members appointed by the 
Governor, shall be from Carteret County. One additional nonvoting ex officio 
member shall represent the maritime interests and shall be designated by the 
Governor. The Governor shall designate a voting member to serve at his 
pleasure as chairman. With the exception of the ex officio members, licensed 
pilots and members of their immediate families shall not be allowed to serve on 
the Commission. (1981 (Reg. Sess., 1982), c. 1176, s. 1.) 


§ 76A-33. Term. 


It shall be the duty of the Governor to make initial appointments to the 
Commission on July 1, 1982. One of the initial appointees shall serve an initial 
three-year term. One shall serve an initial two-year term and one for an initial 
one-year term. Thereafter, all appointments shall be for a three-year term. The 
representatives of the maritime interest shall be appointed for a one-year 
initial term and three-year terms thereafter. Any vacancy in the membership 


1018 


$76A-34 ART. 4. GENERAL PROVISIONS $76A-35 


appointed by the Governor shall be filled by the Governor. (1981 (Reg. Sess., 
WOSy econ Gis 44) 


§ 76A-34. Quorum. 


A simple majority of voting members of the Commission shall constitute a 
quorum and may act in all cases. (1981 (Reg. Sess., 1982), c. 1176, s. 1.) 


§ 76A-35. Duties and authority. 


(a) Rules and Regulations, Pilotage. — The Commission shall make and 
establish such rules and regulations as necessary and desirable respecting the 
qualifications, arrangements and station of pilots and for the control of 
navigation within the regulated area. In the development of such rules and 
regulations, the Commission should request the advice of the U.S. Coast 
Guard, the U.S. Corps of Engineers, the Pilots’ Association, other maritime 
interests and any other party that the Commission might deem beneficial. 
However, the Commission may not establish rules and regulations concerning 
the Morehead City to Aurora water route except as they may apply to foreign 
vessels displacing over 60 gross tons. 

(b) Examination and Licensing. — The Commission may examine such 
persons who hold a federal pilot’s license and who have complied with an 
apprentice course approved by the Commission as may offer themselves to be 
a pilot on the regulated area. The examination shall consist of, but not be 
limited to: a personal interview before the Commission; contact by the 
Commission with personal references; and a physical examination by a 
licensed physician based on a standard established by the Commission. 
Licenses shall be granted for a one-year period. 

(c) License Renewal. — Each license shall be renewed annually provided 
during the preceding year the holder thereof shall have complied with the 
provisions of this Subchapter and the reasonable rules and regulations as 
prescribed by the Commission under authority hereof. The Commission may 
for special considerations validate a license for less than a one-year period. 
Each license renewal submittal shall be accompanied with a physical exami- 
nation comparable to the standards set in G.S. 76A-35(b). 

(d) Fine, License Suspension and Cancellation. — The Commission shall 
have the power to fine or call in and suspend or cancel the license of any pilot 
found to be derelict of duty, in violation of the reasonable rules and regulations 
as set out by the Commission or for other just cause. Grounds for suspension 
or cancellation shall include but not be limited to: citation by the Coast Guard 
and/or Commission for careless or neglectful duty resulting in damage to 
property or personal harm; absence, neglect of duty, absence from duty for a 
period longer than four weeks without written submission to and written 
approval from the Commission Chairman; other violations of regulations or in 
actions found by the Commission to be unduly disruptive of the pilotage and 
service and/or harmful to person or property. 

The clear proceeds of fines levied pursuant to this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(e) Pilots to Give Bond. — The Commission shall require of each pilot prior 
to granting his commission a bond with surety acceptable to the Commission 
in an amount not to exceed ten thousand dollars ($10,000). Every bond taken 
of a pilot shall be filed with and preserved by the Commission in trust for every 
person, firm or corporation, who shall be injured by the neglect or misconduct 
of such pilots, and any person, firm or corporation so injured may severally 
bring suit for the damage by each one sustained. 
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(f) Jurisdiction over Disputes as to Pilotage or Navigation. — Disputes 
between pilots or over matters related to navigation in the regulated area may 
be voluntarily appealed by one of the pilots to the Commission for resolution or 
so presented to the Commission by any interested party for resolution. If a 
resolution is not reached or the Commission decision is unacceptable to either 
party, normal legal recourse is available to resolve the dispute. (1981 (Reg. 
Sess./ P982)ecr MivGeoel: 1985) en5dy; sa2;/1998-21 bse 137Gb) 


§ 76A-36. Classes of licenses. 


The Commission shall have general authority to issue three classes of 
licenses: 

(1) Limited. — A license to pilot vessels whose draft does not exceed 25 
feet combined with a maximum length to be fixed by Commission 
rules. Limited licenses may be issued to those who pass requirements 
established by statute and by the Commission to entitle such person 
to a limited license. 

(2) Full. — A license to pilot any vessel. Full license shall be issued to all 
holders of a limited license who have in the opinion of the Commission 
satisfactorily served at least one year under a limited license. Addi- 
tionally, the Commission may issue a full license to anyone who in the 
Commission’s judgments has sufficient credentials as established 
under G.S. 76A-35(b) to perform the pilotage task associated with a 
full license. 

(3) Apprentice. — A license to engage in a program, approved by the 
Commission, as apprentice pilot under the terms of G.S. 76A-42. (1981 
(Res. Sess., 19382) e. 117675. 1) 


8§ 76A-37 through 76A-41: Reserved for future codification purposes. 


ARTICLE 5. 
eTLOES 


§ 76A-42. Apprentices. 


The Commission when it deems necessary for the best interest of the State 
is hereby authorized to appoint in its discretion apprentices, none of whom 
shall be less than 21 nor more than 35 years of age, and to make and enforce 
reasonable rules and regulations relating thereto. Apprentices shall serve for 
a minimum of one year but no longer than three years in order to be eligible for 
a limited license. The Commission shall adopt rules and regulations to monitor 
the progress of apprentices on a regular basis to assure the progressive 
development of knowledge and skill necessary to obtain a limited license. That 
upon application of any person already partially qualified by prior experience, 
the Commission may waive the 35 maximum age limit and may vary the time 
requirements for the time period of such apprenticeship. (1981 (Reg. Sess., 
L982 ren Vi 6 eoeele) 


§ 76A-43. Pilotage association. 


In consideration that a mutual association for pilots has been formed, is 
operational and is expedient for effective management, the Commission shall 
recognize such a proper pilot association formed for the smooth business 
transactions in the provision of services. However, the Commission may 
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prescribe such reasonable rules and regulations for the governance of such 
associations in its direct relationship with the Commission as it deems 
necessary. Any licensed pilot refusing to become a member of such association 
shall be subject to suspension or have his license revoked, at the discretion of 
the Commission. (1981 (Reg. Sess., 1982), c. 1176, s. 1.) 


§ 76A-44. Number of pilots. 


The Commission shall govern the number of pilots necessary to maintain an 
efficient pilotage service. Present active pilots shall continue to serve with the 
Commission’s power of reduction to be effective only in the case of natural 
attrition except as provided in G.S. 76A-45. Docking masters shall not be 
deemed pilots for this section or any other section in this Subchapter. (1981 
(Reg. Sess., 1982), c. 1176, s. 1.) 


§ 76A-45. Pilot retirement. 


The Commission shall have and is hereby given authority in its discretion 
and under such reasonable rules and regulations as it may prescribe to retire 
from active service any pilot who shall become physically or mentally unfit to 
perform a pilot’s duties. Provided, however, that no pilot shall be retired, 
except with his consent for physical or mental disability unless and until such 
pilots shall have first been examined by the public health officer or county 
physician of his respective county of residence and such public health officer or 
physician shall have certified to the board the fact of such physical or mental 
disability. (1981 (Reg. Sess., 1982), c. 1176, s. 1.) 


§ 76A-46. Compulsory use of pilots. 


Every foreign vessel and every United States vessel sailing under register, 
including such vessels towing or being towed when underway or docking in the 
waters of the Morehead City Harbor and Beaufort Bar, either incoming or 
outgoing, and over 60 gross tons, shall employ and utilize a State licensed pilot. 
Every foreign vessel sailing including such vessels towing or being towed when 
underway or docking in the Morehead City to Aurora water route, and over 60 
gross tons, shall employ and utilize a State licensed pilot. Any master of a 
vessel violating this section by failing to use a State licensed pilot shall be 
guilty of a Class 1 misdemeanor except as provided for in G.S. 76A-54. (1981 
(Rhee seses1Ja2).-c, 1176.5. 1; 1985, c. 517, s. 3; 1993, c. 5389, 8.578; 1994, Ex. 
Pesecwl4sse4p. c. 24, s. 14(c).) 


§ 76A-47. Pilotage rates. 


The Commission shall set charges for pilotage services on a published tariff 
basis to be reviewed and revised annually as necessary. The initial publication 
of rates shall be those now in effect and subsequent revisions shall be preceded 
by public notice at least 30 days prior to publication. The rates may be based 
on the method chosen by the Commission and may be varied on a geographic 
or other basis which the Commission deems appropriate. In establishing 
pilotages’ rates, the Commission shall consider, but not be limited to, factors 
such as vessels’ lengths, tonnage, vessels’ drafts, general design of vessels, 
distances for which pilotage services are to be provided, nature of waters to be 
traversed and the rates for comparable pilotage services in other ports. (1981 
(Reg. Sess., 1982), c. 1176, s. 1.) 


§ 76A-48. Vessels not liable for pilotage. 


Any vessel, for reasons of safety, coming in from sea for harborage without 
assistance of a pilot, the wind and weather being such that such pilot 
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assistance or service could not have been reasonably and safely given, shall not 
be hable for pilotage inward from sea. (1981 (Reg. Sess., 1982), c. 1176, s. 1.) 


S$ 76A-49 through 76A-53: Reserved for future codification purposes. 


ARTICLE 6. 


Commission Funds. 


§ 76A-54. Expenses of the Commission. 


The pilots’ association shall pay to the Commission, according to rules 
prescribed by the Commission, a percentage of all pilotage fees not to exceed 
two percent (2%) per annum for the purpose of providing funds to defray the 
necessary expense of the Commission. The appropriate percentage shall be set 
on an annual basis by the Commission. The fees paid shall be deposited to a 
special account with the State Treasurer in the name of the Commission and 
shall be administered by the Secretary of Commerce. Surpluses in the account 
in excess of three thousand dollars ($3,000) at the end of the fiscal year shall 
be returned to the pilots’ association on a prorated basis determined and 
distributed by the Commission. That the Commission in carrying out its duties 
may incur necessary legal and auditing expenses and expenses for its travel 
and investigations which in addition to the one hundred dollar ($100.00) per 
meeting fee and other allowances allowed by law shall be paid from the 
foregoing funds. (1981 (Reg. Sess., 1982), c. 1176, s. 1.) 
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Chapter 77. 


Rivers, Creeks, and Coastal Waters. 


Article 1. 


Commissioners for Opening and Clearing 
Streams. 


Sec. 

77-1. County commissioners to appoint com- 
missioners. 

77-2. Flats and appurtenances procured. 

77-3. Laid off in districts; passage for fish. 

. Gates and slopes on milldams. 

. Owner to maintain gate and slope. 

. Gates and slopes discontinued. 

. Failure of owner of dam to keep gates, 

eve: 
. Repairing breaks. 
-9. Entry upon lands of another to make 
repairs. 
77-10. Draws in bridges. 
77-11. Public landings. 


Article 2. 
Obstructions in Streams. 


77-12. Obstructing passage of boats. 

77-13. Obstructing streams a misdemeanor. 

77-14. Obstructions in streams and drainage 
ditches. 

77-15 through 77-19. [Reserved.] 


Article 3. 
Lands Adjoining Coastal Waters. 


77-20. Seaward boundary of coastal lands. 
77-21 through 77-29. [Reserved.| 


Article 4. 


Lake Wylie Marine Commission. 


77-30. 
77-31. 


Definitions. 

Authority to create and dissolve com- 
mission. 

Governing body. 

Compensation and expenses of commis- 
sioners, consultants and staff. 

Meetings and election of officers; rules 
and regulations. 

Powers and duties. 

Filing and distribution of certified sin- 
gle ordinance text; effective date 
of ordinance and admissibility as 
evidence. 

Regulations for Lake Wylie and shore- 
line area. 

Authority of law enforcement officers 
and special officers. 


77-32. 
77-33. 


77-34. 


77-35. 
77-36. 


77-37. 


77-38. 


Sec. 
77-39 through 77-49. [Reserved.] 


Article 5. 


High Rock Lake Marine Commission. 


77-50. 
77-51. 
77-52. 
77-53. 


Definitions. 

Creation of Commission authorized. 

Terms of members. 

Compensation; budgetary and account- 
ing procedures. 

Organization and meetings. 

Powers of Commission; administrative 
provision. 

Filing and publication of joint ordi- 
nances. 

77-57. Regulatory authority. 

77-58. Enforcement. 

77-59 through 77-69. [Reserved.] 


Article 6. 


Mountain Island Lake Marine 
Commission. 


77-54, 
77-55. 


77-56. 


77-70. 
UTA 


Definitions. 

Authority to create Commission; with- 
drawal from and dissolution of 
Commission. 

Membership; terms. 

Compensation; budget. 

Organization and meetings. 

Powers of the Commission; administra- 
tion and funding. 

Filing and publication of joint ordi- 
nances. 

Regulatory authority. 

Enforcement. 

[Reserved.] 


Article 6A. 


Lake Lure Marine Commission. 


77-80. 
CeSl. 
77-82. 
77-83. 


11-72. 
77-73. 
77-74, 
77-75. 


77-76. 


77-77. 
77-78. 
EO: 


Definitions. 

Creation of Commission authorized. 

Governing board. 

Compensation; budgetary and account- 
ing procedures. 

Organization and meetings. 

Powers of Commission; administrative 
provision. 

Filing and publication of applicable mu- 
nicipal ordinances. 

Regulatory authority. 

Enforcement. 

[Reserved. | 


77-84. 
77-85. 


77-86. 
77-87, 


77-88. 
77-89. 
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Article 7. 


Roanoke River Basin Bi-State 
Commission; Roanoke River Basin 
Advisory Committee. 


Part 1. Roanoke River Basin Bi-State 


CH. 77. RIVERS, CREEKS, AND COASTAL WATERS 


§77-3 


Sec. 

77-104. Cochairs; meetings. 

77-105. Expenses of members. 

77-106. Staffing; meeting facilities; assistance 
by agencies. 


77-107 through 77-109. [Reserved.| 


Commission. 

Sec. Article 8. 
77-90. Definitions. 
77-91. Commission established; purposes. River Basins Advisory Commissions. 
77-92. Membership; terms of office; eligibility a 

for appointment. 77-110. Definitions. 
77-93. Powers and duties. 77-111. Commissions established; purposes. 
77-94. Standing and ad hoc committees. 77-112. Powers and duties. 
77-95. Staffing and support. 77-113. Membership; terms of office; eligibility 
77-96. Funding. ; for appointment; meetings. 
CHES Compensation and expenses of Commis- 77-114. Staffing; meeting facilities; assistance 

sion members. byleencice 
77-98. Annual report. 77-115. Fundi 
77-99. Termination. SN Nee 


77-116. Compensation and expenses of mem- 
bers of the commissions. 
Annual report. 


Termination. 


77-100 through 77-102. [Reserved.] 


Part 2. Roanoke River Basin Advisory 
Committee. 


77-117. 
SEA Ke 


77-103. Committee established; membership; 
terms; vacancies. 


ARTICLE 1. 


Commissioners for Opening and Clearing Streams. 


§ 77-1. County commissioners to appoint commissioners. 


Where any inland river or stream runs through the county, or is a line of 
their county, the boards of commissioners of the several counties may appoint 
commissioners to view such river or stream, and make out a scale of the 
expense of labor with which the opening and clearing thereof will be attended; 
and if the same is deemed within the ability of the county, and to be expedient, 
they may appoint and authorize the commissioners to proceed in the most 
expeditious manner in opening and clearing the same. (Code, s. 3706; 1887, c. 
av0: Rev.,.8.029 12 C5- 6.7500) 


Cross References. — As 
bridges, see G.S. 136-72 et seq. 


to building 


§ 77-2. Flats and appurtenances procured. 


The board of county commissioners appointing the commissioners may 
direct them to purchase or hire a flat with a windlass and the appurtenances 
necessary to remove loose rock and other things, which may by such means be 
more easily removed, and allow the same to be paid for out of the county funds. 
(1785, ¢. 242, s. 2; R.C., c, 100, s. 3; Code, s. 3708: Rev., s. 5299: C. S.. s..7865,) 


§ 77-3. Laid off in districts; passage for fish. 


The board of county commissioners may appoint commissioners to examine 
and lay off the rivers and creeks in their county; and where the stream is a 
boundary between two counties, may lay off the same on their side; in doing so 
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they shall allow three fourths for the owners of the streams for erecting slopes, 
dams and stands; and one-fourth part, including the deepest part, they shall 
leave open for the passage of fish, marking and designating the same in the 
best manner they can; and if mills are built across such stream, and slopes may 
be necessary, the commissioners shall lay off such slopes, and determine the 
length of time they shall be kept open; and such commissioners shall return to 
their respective boards of county commissioners a plan of such slopes, dams, 
and other parts of streams viewed and surveyed. (1787, c. 272, s. 1; R.C., c. 100, 
Simo pCoderer 710? Rev.,-seo30 1) Ci5.s) 7367.) 


Cross References. — As to injuries to dams 
and water channels of mills and factories, see 


G.S. 14-142. As to obstructing passage of fish in 
streams, see G.S. 113-251 and 113-252. 


CASE NOTES 


Cited in Gwaltney v. Scottish Carolina Tim- 
ber & Land Co., 111 N.C. 547, 16 S.E. 692 


(1892); Hutton v. Webb, 124 N.C. 749, 33 S.E. 
169 (1899). 


§ 77-4. Gates and slopes on milldams. 


The commissioners appointed by the board of county commissioners to 
examine and lay off the rivers and creeks within the county, or where the 
stream is a boundary between counties, shall have power to lay off gates, with 
slopes attached thereto, upon any milldam built across such stream, of such 
dimensions and construction as shall be sufficient for the convenient passage 
of floating logs and other timber, in cases where it may be deemed necessary by 
the said board of county commissioners; and they shall return to the board of 
county commissioners appointing them a plan of such gates, slopes, and dams 
in writing. (1858-9, c. 26, s. 1; Code, s. 3712; Rev., s. 5302; C.S., s. 7368.) 


CASE NOTES 


Applicability to Floatable Streams. — It 
would seem that the statute was passed en- 
tirely with reference to floatable streams be- 
cause without condemnation the commission- 
ers would have no right to enter upon and clean 
out beds of streams which were not natural 
highways. Commissioners of Burke County v. 
Catawba Lumber Co., 116 N.C. 731, 218.E. 941 
(1895). 

Dams Built Under Permit. — Authority 
over streams, conferred upon county commis- 


sioners while it stands and is unimpeached by 
allegations of fraud or other illegal conduct, is a 
bar to the remedy by injunction. Therefore, a 
defendant will not be restrained from erecting a 
dam across a stream when he is proceeding 
under the permit and direction of the commis- 
sioners. McLaughlin v. Hope Mfg. Co., 103 N.C. 
100, 9 S.E. 307 (1889). 

Cited in Gwaltney v. Scottish Carolina Tim- 
ber & Land Co: ili. N:Cs 1547, 1675s 692 
(1892). 


§ 77-5. Owner to maintain gate and slope. 


Upon the confirmation of the report made by the commissioners, and notice 
thereof given to the owner or keeper of said mill, it shall be his duty forthwith 
to construct, and thereafter to keep and maintain, at his expense, such gate 
and slope, for the use of persons floating logs and other timber as aforesaid, so 
long as said dam shall be kept up, or until otherwise ordered by the board of 
county commissioners. (1858-9, c. 26, s. 2; Code, s. 3713; Rev., s. 5303; C.S., s. 
7369. ) 
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§ 77-6. Gates and slopes discontinued. 


The commissioners appointed as aforesaid, at any time that they may deem 
such gate and slope no longer necessary, may report the fact to their respective 
boards of county commissioners, and said boards of county commissioners may 
order the same to be discontinued. (1858-9, c. 26, s. 3; Code, s. 3714; Rev., s. 
5304; C.5.,.s. (3/0.) 


§ 77-7. Failure of owner of dam to keep gates, etc. 


If any owner or keeper of a mill, whose dam is across any stream, shall fail 
to build a gate and slope therein, or thereafter to keep and maintain the same 
as required by commissioners to lay off rivers and creeks, he shall be guilty of 
a Class 1 misdemeanor. (1858-9, c. 26, s. 4; Code, s. 3715; Rev., s. 3383; C.S., s. 
Mote LIS MC, Ooo, Seige G04 etix. OeSSe C2 4-5o BL 4(c)y) 


CASE NOTES 


Cited in Letterman v. English Mica Co., 249 
N:C. 769, 107 S:E2d 7a3 (1959). 


§ 77-8. Repairing breaks. 


Wherever any stream of water which is used to propel machinery shall be by 
freshet or otherwise diverted from its usual channel so as to impair its power 
as used by any person, such person shall have power to repair the banks of 
such stream at the place where the break occurs, so as to cause the stream to 
return to its former channel. (1879, c. 53, s. 1; Code, s. 3716; Rev., s/5305°C'S. 
Se ohn) 


§ 77-9. Entry upon lands of another to make repairs. 


In case the break occurs on the lands of a different person from the one 
utilizing the stream, the person utilizing the stream shall have power to enter 
upon the lands of such other person to repair the same, and in case such person 
objects, the clerk of the superior court of the county in which the break occurs 
shall, upon application of the party utilizing the stream, appoint three 
disinterested freeholders, neither of whom shall be related to either party, who 
after being duly sworn shall lay off a road, if necessary, by which said person 
may pass over the lands of such other person to the break and repair said break 
from time to time as often as may be necessary, so as to cause the stream to 
return to its original channel, and assess any damage which may thereby be 
occasioned: Provided, the party upon whose land the work is proposed to be 
done shall have five days’ notice in writing served on him or left at his place of 
residence: Provided further, that it shall be the duty of said commissioners to 
assess the damage of anyone on whose land the road shall be laid off to be paid 
by the applicant for said road: Provided, also, that either party shall have the 
right of appeal to the superior court. (1879, c. 53, s. 2; Code, s. 3717; Rev., ‘s. 
DoUG2 Cr SSiovan) 


§ 77-10. Draws in bridges. 


Whenever the navigation of any river or creek which, in the strict construc- 
tion of law, might not be considered a navigable stream, shall be obstructed by 
any bridge across said stream, except those under the supervision and control 
of the Board of Transportation, it shall be lawful for any person owning any 
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boat plying on said stream to make a draw in such bridge sufficient for the 
passage of such boat; and the party owning such boat shall construct and 
maintain such draw at his own expense, and shall use the same in such 
manner as to delay travel as little as possible. (1879, c. 279, ss. 1, 2; Code, s. 
eimoahevs, S.pO00%eG.5:, 8.17374; 1965,-c, 493+ 1973, ¢c, 507,.s;,5.) 


CASE NOTES 


Cited in Staton v. Wimberly, 122 N.C. 107, 
29 S.E. 63 (1898). 


§ 77-11. Public landings. 


The board of county commissioners may establish public landings on any 
navigable stream or watercourse in the county upon petition in writing. Unless 
it shall appear to the board that the person owning the lands sought to be used 
for a public landing shall have had 20 days’ notice of the intention to file such 
petition, the same shall be filed in the office of the clerk of the board until the 
succeeding meeting of the board, and notice thereof shall be posted during the 
same period at the courthouse door. At said meeting of the board, the 
allegations of the petition shall be heard, and if sufficient reason be shown, the 
board shall order the establishment of the public landing. The board shall at 
that time initiate proceedings under the Chapter entitled Eminent Domain. 
ipo em Vows. 4 1 7O0 Cc, O05. 1190, c. Jol, S 3. 1/95, C, 000" bolo eCeoOl, 
ieee 159 5 2 nC. c.OU) Ss, 1) c. 101. ss. 2. 4° 1669. ce. 20, s-o..subsec. 
295ml. Cnl39, s.3; 18/9, c, 82, s. 9; Code, ss. 2038, 2040, 2982. Rev., ss. 
Poste Ooo oc; 1917, C2384, soo 1919. -c, 68; C.5., Sse 3667, 316273163, 
foro c. 919"s. 10,) 


Cross References. — As to eminent do- 
main, see Chapter 40A. 


ARTICLE 2. 


Obstructions in Streams. 


§ 77-12. Obstructing passage of boats. 


If any person shall obstruct the free passage of boats along any river or 
creek, by felling trees, or by any other means whatever, he shall be guilty of a 
Class 1 misdemeanor. (1796, c. 460, s. 2; R.C., c. 100, s. 6; Code, s. 3711; Rev., 
Seog leis 6137691993. c 539, 8s, 580: 1994) Ex? Sess., c. 2495. 14(0)!) 


CASE NOTES 


Cited in Hutton v. Webb, 124 N.C. 749, 33 
S.E. 169 (1899). 


§ 77-13. Obstructing streams a misdemeanor. 


If any person, firm, or corporation shall fell any tree, or put any obstruction, 
except for the purposes of utilizing water as a motive power, in any branch, 
creek, stream, or other natural passage for water, whereby the natural flow of 
water through such passage is lessened or retarded, or whereby the navigation 
of such stream may be impeded, delayed, or prevented, the person, firm, or 
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corporation so offending shall be guilty of a Class 2 misdemeanor. In addition 
to any fine or imprisonment imposed, the court may, in its discretion, order the 
person, firm, or corporation so offending to remove the obstruction and restore 
the affected waterway to an undisturbed condition, or allow authorized 
employees of the enforcing agency to enter upon the property and accomplish 
the removal of the obstruction and the restoration of the waterway to an 
undisturbed condition, in which case the costs of the removal and restoration 
shall be paid to the enforcing agency by the offending party. Nothing in this 
section shall prevent the erection of fish dams or hedges across any stream 
which do not extend across more than two thirds of its width at the point of 
obstruction. If the fish dams or hedges extend more than two thirds of the 
width of any stream, the said penalties shall attach. This section may be 
enforced by marine fisheries inspectors and wildlife protectors. Within the 
bounds of any county or municipality, this section may also be enforced by any 
law enforcement officer having territorial jurisdiction, or by the county 
engineer. This section may also be enforced by specially commissioned forest 
law-enforcement officers of the Department of Environment and Natural 
Resources for offenses occurring in woodlands. For purposes of this section, the 
term “woodlands” means all forested areas, including swamp and timber lands, 
cutover lands, and second-growth stands in previously cultivated sites. 
(1872-3, c, 107, Ss. L, 2° Codes, 1123" Rev.,’s. 3009: C5), Ss. 1311-197 ee. 
1977, Clril, ss 4.19790. 4930s. 1987, c, 641" 6. 12 1989 C12 goer re 
1991) cy 1520s. 11993. Co39..8. 051.1994 Mx. Sess. 6.24.65 14( Cal moa 
s. 11A.119(a).) 


CASE NOTES 


Compared with Common-Law Offense. 
— At common law it was an offense to obstruct 
any navigable stream, but by this section, as it 
read prior to amendment in 1991, unless the 
act was willful and not for the purpose of 
utilizing the water as a motive power the of- 
fense was not indictable. State v. Narrows Is- 
land ‘Club, 100°N C477, 5 SE ile ess): 
State v. Baum, 128 N.C. 600, 38 S.E. 900 
(1901). 

“Or” Construed to Read “And”. — The 
word “and” between the words “retarded” and 
“whereby” formerly read “or.” It was held that 
the word “or” should read “and.” State v. Pool, 
74 N.C. 402 (1876). 

Section Applicable to Navigable 
Streams. — If a creek is not navigable, an 
obstruction cannot “impede, delay, or prevent” 
navigation, and so there is no violation of the 
statute by cutting trees so as to obstruct a 
nonnavigable stream. State v. Pool, 74 N.C. 402 
(1876). 

Section Applicable Though Stream Is 
Private Property. — The bed of a lake or 
watercourse may be private property, but if the 
waters are navigable in their natural state the 
public has an easement of navigation in them, 
which easement the owner of the soil cannot 
obstruct. State v. Narrows Island Club, 100 
N.C. 477, 5 S.E. 411 (1888). 

“Motive Power” Defined. — Water used in 


“sluicing” is not used as a “motive power” 
within the meaning of this section. The section 
has obvious reference to the use of the energies 
of water dammed, as a moving force, and not to 
the operation of the current in motion. State v. 
Duplin Canal Co., 91 N.C. 637 (1884). 
Indictment. — The indictment under this 
section must charge that the obstruction was 
not “for the purpose of utilizing.” Such a charge 
is not necessary in an indictment for obstruct- 
ing waters, at common law. State v. Narrows 
Island Club, 100 N.C. 477, 5 S.E. 411 (1888). 
Railroad Bridges. — A railroad bridge built 
over a navigable stream if obstructing passage 
of vessels is a nuisance, and tearing a portion of 
it down so that vessels may pass is not indict- 
able State.v,/Parrott. 71 N.C, 314 (As7ay 
Action for Damages. — In an action 
wherein actual damages were claimed, with 
punitive damages, for damming a navigable 
stream, made a misdemeanor by this section, it 
was held that to recover punitive damages it 
was insufficient to show merely that the stream 
was obstructed to plaintiff’s damage, it being 
necessary to prove, in such cases, malice, fraud, 
wanton or willful disregard of the plaintiff’s 
rights, or other circumstances of recklessness 
or aggravation. Warren v. Coharie Lumber Co., 
154 N.C. 34, 69 S.E. 685 (1910). 
Cited in Gwaltney v. Scottish Carolina Tim- 
ber, &«Land Cojeli1 N:Ca:547) 16'S asGo2 
(1892). 
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§ 77-14. Obstructions in streams and drainage ditches. 


If any person, firm or corporation shall fell any tree or put any slabs, 
stumpage, sawdust, shavings, lime, refuse or any other substances in any 
creek, stream, river or natural or artificial drainage ravine or ditch, or in any 
other outlet which serves to remove water from any land whatsoever whereby 
the drainage of said land is impeded, delayed or prevented, the person, firm or 
corporation so offending shall be guilty of a Class 2 misdemeanor: Provided, 
however, nothing herein shall prevent the construction of any dam or weir not 
otherwise prohibited by any valid local or State statute or regulation. In 
addition to any fine or imprisonment imposed, the court may, in its discretion, 
order the person, firm, or corporation so offending to remove the obstruction 
and restore the affected waterway to an undisturbed condition, or allow 
authorized employees of the enforcing agency to enter upon the property and 
accomplish the removal of the obstruction and the restoration of the waterway 
to an undisturbed condition, in which case the costs of the removal and 
restoration shall be paid to the enforcing agency by the offending party. This 
section may be enforced by marine fisheries inspectors and wildlife protectors. 
Within the boundaries of any county or municipality this section may also be 
enforced by any law enforcement officer having territorial jurisdiction, or by 
the county engineer. This section may also be enforced by specially commis- 
sioned forest law-enforcement officers of the Department of Environment and 
Natural Resources for offenses occurring in woodlands. For purposes of this 
section, the term “woodlands” means all forested areas, including swamp and 
timber lands, cutover lands and second-growth stands on previously cultivated 
sites. (1953, c. 1242; 1957, c. 524; 1959, cc. 160, 1125; 1961, c. 507; 1969, c. 790, 
eo (one 09; 197 %,.c.7 14, s. 4; 1979, c, 493,.s.1; 1987, ¢. 64155. 13; 1959, 
c.. 727, s. 218(20); 1991, c. 152, s. 2; 1993, c. 539, s. 582; 1994, Ex. Sess., c. 24, 
s. 14(c); 1997-443, s. 11A.119(a).) 


CASE NOTES 


Insurance company could not deny cov- garding streams or landfills. Nationwide Mut. 
erage to defendants where they did not inten- Fire Ins. Co. v. Banks, 114 N.C. App. 760, 443 
tionally harm their land, and they did not S.E.2d 98, cert. denied, 337 N.C. 695, 448 
intentionally violate state or county law re- S.E.2d 530 (1994). 


§§ 77-15 through 77-19: Reserved for future codification purposes. 


ARTICLE 3. 
Lands Adjoining Coastal Waters. 


§ 77-20. Seaward boundary of coastal lands. 


(a) The seaward boundary of all property within the State of North 
Carolina, not owned by the State, which adjoins the ocean, is the mean high 
water mark. Provided, that this section shall not apply where title below the 
mean high water mark is or has been specifically granted by the State. 

(b) Notwithstanding any other provision of law, no agency shall issue any 
rule or regulation which adopts as the seaward boundary of privately owned 
property any line other than the mean high water mark. The mean high water 
mark also shall be used as the seaward boundary for determining the area of 
any property when such determination is necessary to the application of any 
rule or regulation issued by any agency. 
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(c) For purposes of this Article, “agency” means any part, branch, division, 
or instrumentality of the State; any county, municipality, or special district; or 
any commission, committee, council, or board established by the State, or by 
any county or municipality. 

(d) The public having made frequent, uninterrupted, and unobstructed use 
of the full width and breadth of the ocean beaches of this State from time 
immemorial, this section shall not be construed to impair the right of the 
people to the customary free use and enjoyment of the ocean beaches, which 
rights remain reserved to the people of this State under the common law and 
are a part of the common heritage of the State recognized by Article XIV, 
Section 5 of the Constitution of North Carolina. These public trust rights in the 
ocean beaches are established in the common law as interpreted and applied 
by the courts of this State. 

(e) As used in this section, “ocean beaches” means the area adjacent to the 
ocean and ocean inlets that is subject to public trust rights. This area is in 
constant flux due to the action of wind, waves, tides, and storms and includes 
the wet sand area of the beach that is subject to regular flooding by tides and 
the dry sand area of the beach that is subject to occasional flooding by tides, 
including wind tides other than those resulting from a hurricane or tropical 
storm. The landward extent of the ocean beaches is established by the common 
law as interpreted and applied by the courts of this State. Natural indicators 
of the landward extent of the ocean beaches include, but are not limited to, the 
first line of stable, natural vegetation; the toe of the frontal dune; and the 
storm trash line. (1979, c. 618, s. 2; 1998-225, s. 5.1.) 


Editor’s Note. — Session Laws 1998-225,s. the provisions of this act may adopt temporary 


5.3, provides: “Unless otherwise expressly pro- 
vided, every agency to which this act applies 
shall adopt rules to implement the provisions of 
this act only in accordance with the provisions 
of Chapter 150B of the General Statutes. This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 
21.1. Every agency to which this act applies 
that is authorized to adopt rules to implement 


rules to implement the provisions of this act. 
This section shall continue in effect until all 
rules necessary to implement the provisions of 
this act have become effective as either tempo- 
rary rules or permanent rules.” 

Legal Periodicals. — The Changing Face of 
the Shoreline: Public and Private Rights to the 
Natural and Nourished Dry Sand Beaches of 
North Carolina, 78 N.C.L. Rev. 1869 (2000). 


§§ 77-21 through 77-29: Reserved for future codification purposes. 


ARTICLE 4. 


Lake Wylie Marine Commission. 


§ 77-30. Definitions. 


For purposes of this article: 


(1) “Board” means the board of commissioners of Mecklenburg and Gaston 
Counties, North Carolina and the county council of York County, 


South Carolina. 


(2) “Commission” means the Lake Wylie Marine Commission or its 
_ governing board as the case may be. 
(3) “Commissioner” means a member of the governing board of the Lake 


Wylie Marine Commission. 


(4) “Three counties” means Mecklenburg and Gaston Counties, North 
Carolina, and York County, South Carolina. 

(5) “Joint ordinance” means an ordinance substantially identical in con- 
tent adopted separately by the board in each of the three counties. 
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(6) “Lake Wylie” means the impounded body of water along the Catawba 
River in the three counties extending from the base of Mountain 
Island Dam downstream to the Catawba Dam. 

(7) “Shoreline area” means, except as restricted by a joint ordinance, the 
area within the three counties lying within 1000 feet of the mean 
high-water line (570 feet) on Lake Wylie. In addition, the shoreline 
area includes all islands within Lake Wylie and all peninsulas 
extending into the waters of Lake Wylie. 

(8) “Wildlife Commission” means the North Carolina Wildlife Resources 
Commission and the South Carolina Department of Wildlife and 
Marine Resources. (1987, c. 683, s. 1; 1987 (Reg. Sess., 1988), c. 897, 


Sr les) 


Editor’s Note. — This Article is Session 
Laws 1987, c. 683, as amended by Session Laws 
1987 (Reg. Sess., 1988), c. 897. It has been 
codified as Article 4 of Chapter 77 at the direc- 
tion of the Revisor of Statutes. 

Section 10 of Session Laws 1987, c. 683, as 
rewritten by Session Laws 1987 (Reg. Sess., 
1988), c. 897, s. 10, provides: “This act shall 
become effective upon enactment by the State 
of South Carolina and upon approval by the 
Congress of the United States. 

“Rither North Carolina or South Carolina 
may withdraw from this Compact by enacting a 
statute repealing the same, but no withdrawal 
is effective until the Governor of the withdraw- 
ing state has sent formal notice in writing to 
the Governor of each other party state inform- 
ing the Governors of the action of the legisla- 
ture in repealing the Compact and declaring an 


intention to withdraw. This withdrawal is effec- 
tive on a date set by the withdrawing state, but 
not less than 90 days after enactment of the 
withdrawal statute. In case of the withdrawal, 
the property of the commission must be divided 
in an equitable manner by the Commission as if 
dissolution had occurred under Section 2 [G.S. 
77-22] of this act.” 

The state of South Carolina has also enacted 
the compact. See 1987 Act No. 176, as amended 
by 1988 Act No. 679, G.S. 49-27-10 to 49-27-90, 
effective March 1, 1988. 

House Joint Resolution 644 granted the con- 
sent of the United States Congress to the com- 
pact entered into between the State of North 
Carolina and the State of South Carolina estab- 
lishing the Lake Wylie Marine Commission on 
October 28, 1988. 


§ 77-31. Authority to create and dissolve commission. 


The three counties may by joint ordinance create the Lake Wylie Marine 
Commission. Upon its creation, the Commission has the powers, duties and 
responsibilities conferred upon it by joint ordinance subject to the laws of each 
applicable state. The provisions of any joint ordinance may be modified, 
amended, or rescinded by a subsequent joint ordinance. A county may 
unilaterally withdraw from participation as required by any joint ordinance or 
the provisions of this article, once the commission has been created. Any 
county may, by ordinance, unilaterally withdraw from the commission at the 
end of any budget period upon ninety days prior written notice. Upon the 
effectuation of the withdrawal, the Commission is dissolved and all property of 
the Commission must be distributed to or divided among the three counties 
and any other public agency or agencies serving the Lake Wylie area in a 
manner considered equitable by the Commission by resolution adopted prior to 
dissolution. (1987, c. 683, s. 2; 1987 (Reg. Sess., 1988), c. 897, s. 2.) 


§ 77-32. Governing body. 


Upon its creation, the commission shall have a governing board of seven. 
Except as otherwise provided for the first four-year period, each commissioner 
shall serve either a three or a four-year term, with commissioners to serve 
overlapping terms so that two commissioner appointments are made each year. 
Upon creation of the Commission, the Board of Commissioners of Gaston 
County shall appoint three commissioners and the boards of the other two 
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counties shall appoint two each. These initial appointees shall serve until 
September thirtieth following their appointment. Thereafter, appointments 
must be made for terms beginning each October first by the respective boards 
of the three counties as follows: 

(1) First Year: Three commissioners from Gaston, one appointed for a 
one-year term, one appointed for a three-year term and one appointed 
for a four-year term; two commissioners from Mecklenburg, one 
appointed for a one-year term and one appointed for a two-year term; 
two commissioners from York, one appointed for a two-year term and 
one appointed for a three-year term. 

(2) Second Year: Two commissioners from Mecklenburg, one appointed for 
a three-year term and one appointed for a four-year term. 

(3) Third Year: Two commissioners from York, one appointed for a three- 
year term and one appointed for a four-year term. 

(4) Fourth Year: Two commissioners from Gaston, one appointed for a 
three-year term and one appointed for a four-year term. 

(5) Fifth and Succeeding Years: Appointments for one three-year and one 
four-year term in rotation by county in the order set out above. 

On the death of a commissioner, resignation, incapacity or inability to serve, 
as determined by the board appointing the commissioner, or removal of the 
commissioner for cause, as determined by the board appointing the commis- 
sioner, the board affected may appoint another commissioner to fill the 
unexpired term. (1987, c. 683, s. 3; 1987 (Reg. Sess., 1988), c. 897, s. 3.) 


§ 77-33. Compensation and expenses of commissioners, 
consultants and staff. 


The joint ordinance shall state the terms relating to compensation to 
commissioners, if any, compensation of consultants and staff members em- 
ployed by the Commission, and reimbursement of expenses incurred by 
commissioners, consultants, and employees. The Commission is governed by 
these budgetary and accounting procedures as may be specified by joint 
ordinance. (1987, c. 683, s. 4; 1987 (Reg. Sess., 1988), c. 897, s. 4.) 


§ 77-34. Meetings and election of officers; rules and regu- 
lations. 


Upon creation of the Commission, its governing board shall meet at a time 
and place agreed upon by the boards of the three counties concerned. The 
commissioners shall elect a chairman and such officers as they may choose. All 
officers shall serve one-year terms. The governing board shall adopt such rules 
and regulations as it may consider necessary, not inconsistent with the 
provisions of this act or of any joint ordinance or the laws of the appropriate 
state, for the proper discharge of its duties and for the governance of the 
commission. In order to conduct business, a quorum must be present. The 
chairman may adopt those committees as may be authorized by such rules and 
regulations. The commission shall meet regularly at those times and places as 
may be specified in its rules and regulations or in any joint ordinance. 
However, meetings of the commission must he held in all three counties on a 
rotating basis so that an equal number of meetings is held in each county. 
Special meetings may be called as specified in the rules and regulations. As to 
meetings held within South Carolina, the provisions of Chapter 4 of Title 30, 
Code of Laws of South Carolina, 1976, (Freedom of Information Act) apply. As 
to meetings held within North Carolina, the provisions of that State’s Open 
Meetings Law, Article 33C of Chapter 143 of the North Carolina General 
Statutes apply. (1987, c. 683, s. 5; 1987 (Reg. Sess., 1988), c. 897, s. 5.) 
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§ 77-35. Powers and duties. 


(a) Within the limits of funds available to it and subject to the provisions of 
this act and of any joint ordinance the Commission may: 

(1) Hire and fix the compensation of permanent and temporary employees 
and staff as it may consider necessary in carrying out its duties; 

(2) Contract with consultants for such services as it may require; 

(3) Contract with the States of North Carolina, South Carolina, or the 
federal government, or any agency, department, or subdivision of 
them for property or services as may be provided to or by these 
agencies and carry out the provisions of these contracts; 

(4) Contract with persons, firms, and corporations generally as to all 
matters over which it has a proper concern and carry out the 
provisions of contracts; 

(5) Lease, rent, purchase, or otherwise obtain suitable quarters and office 
space for its employees and staff, and lease, rent, purchase, or 
otherwise obtain furniture, fixtures, vessels, vehicles, firearms, uni- 
forms, and other supplies and equipment necessary or desirable for 
Ser hane out the duties imposed in or under the authority of this 
article; 

(6) Lease, rent, purchase, construct, otherwise obtain, maintain, operate, 
repair, and replace, either on its own or in cooperation with other 
public or private agencies or individuals, any of the following: boat 
docks, navigation aids, waterway markers, public information signs 
and notices, and other items of real and personal property designed to 
enhance public safety in Lake Wylie and its shoreline area, or 
protection of property in the shoreline area subject however to the 
provisions of Title 50 Code of Laws of South Carolina, 1976, or 
regulations promulgated under that title as to property within South 
Carolina, and Chapter 113 of the General Statutes of North Carolina 
and rules promulgated under that Chapter as to property within 
North Carolina. 

(b) The Commission may accept, receive, and disburse in furtherance of its 
functions any funds, grants, services, or property made available by the federal 
government or its agencies or subdivisions, by the States of North Carolina or 
South Carolina or their agencies or subdivisions, or by private and civic 
sources. 

(c) The governing bodies of the three counties may appropriate funds to the 
Commission out of surplus funds or funds derived from nontax sources. They 
may appropriate funds out of tax revenues and may also levy annually taxes 
for the payments of such appropriation as a special purpose, in addition to any 
allowed by the Constitution or in North Carolina as provided by G.S. 153A-149. 

(d) The Commission is subject to those audit requirements as may be 
specified in any joint ordinance. 

(e) In carrying out its duties and either in addition to or in leu of exercising 
various provisions of the above authorization, the Commission may, with the 
agreement of the governing board of the county concerned, utilize personnel 
and property of or assign responsibilities to any officer or employee of any of 
the three counties. Such contribution in kind, if substantial, may with the 
agreement of the other two counties be considered to substitute in whole or in 
part for the financial contribution required of that county in support of the 
Commission. 

(f) Unless otherwise specified by joint ordinance, each of the three counties 
shall annually contribute an equal financial contribution to the Commission in 
an amount appropriate to support the activities of the Commission in carrying 
out its duties. (1987, c. 683, s. 6; 1987 (Reg. Sess., 1988), c. 897, s. 6.) 
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§ 77-36. Filing and distribution of certified single ordi- 
nance text; effective date of ordinance and 
admissibility as evidence. 


(a) A copy of the joint ordinance creating the Commission and of any joint 
ordinance amending or repealing the joint ordinance creating the Commission 
must be filed with the Executive Director of the North Carolina Wildlife 
Resources Commission and the Executive Director of the South Carolina 
Department of Wildlife and Marine Resources. When the Executive Directors 
receive ordinances that are in substance identical from all three counties 
concerned, they, in accordance with procedures agreed upon, shall, within 10 
days, certify this fact and distribute a certified single ordinance text to the 
following: 

(1) The Secretary of State of North Carolina and the Secretary of State of 
South Carolina; 

(2) The clerk to the governing board of each of the three counties; 

(3) The clerk of superior court of Mecklenburg and Gaston Counties and 
the clerk of court of York County. Upon request, the Executive 
Directors also shall send a certified single copy of any and all 
applicable joint ordinances to the chairman of the Commission; 

(4) A newspaper of general circulation in the three counties. 

(b) Unless a joint ordinance specifies a later date, it shall take effect when 
the Executive Directors’ certified text has been submitted to the Secretaries of 
State for filing. Certifications of the Executive Directors under the seal of the 
Commission as to the text or amended text of any joint ordinance and of the 
date or dates of submission to the Secretaries of State is admissible in evidence 
in any court. Certifications by any clerk of superior court or county clerk of 
court of the text of any certified ordinance filed with him by the Executive 
Directors is admissible in evidence and the Executive Directors’ submission of 
the ordinance for filing to the clerk shall constitute prima facie evidence that 
the ordinance was on the date of submission also submitted for filing with the 
Secretary of State. Except for the certificate of a clerk as to receipt and date of 
submission, no evidence may be admitted in court concerning the submission 
of the certified text of any ordinance by the Executive Directors to any person 
other than the Secretary of State. (1987, c. 683, s. 7; 1987 (Reg. Sess., 1988), c. 
SO7si>) 


§ 77-37. Regulations for Lake Wylie and shoreline area. 


(a) Except as limited in subsection (b) of this section, by restrictions in any 
joint ordinance and by other supervening provisions of law, the Commission 
may make regulations applicable to Lake Wylie and its shoreline area 
concerning all matters relating to or affecting the use of Lake Wylie. These 
regulations may not conflict with or supersede provisions of general or special 
acts or of regulations of state agencies promulgated under the authority of 
general law. No regulations adopted under the provisions of this section may be 
adopted by the Commission except after public hearing, with publication of 
notice of the hearing in a newspaper of general circulation in the three counties 
at least 10 days before the hearing. In lieu of or in addition to passing 
regulations supplementary to state law and regulations concerning the oper- 
ation of vessels on Lake Wylie, the Commission may, after public notice, 
request that the North Carolina Wildlife Resources Commission and the South 
Carolina Department of Wildlife and Marine Resources pass local regulations 
on tae subject in accordance with the procedure established by appropriate 
state law. 

(b) Violation of any regulation of the Commission commanding or prohibit- 
ing an act is a Class 3 misdemeanor. 
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(c) The regulations promulgated under this section take effect upon passage 
or upon such dates as may be stipulated in the regulations except that no 
regulation may be enforced unless adequate notice of the regulation has been 
posted in or on Lake Wylie or its shoreline area. Adequate notice as to a 
regulation affecting only a particular location may be by a sign, uniform 
waterway marker, posted notice, or other effective method of communicating 
the essential provisions of the regulation in the immediate vicinity of the 
location in question. Where a regulation applies generally as to Lake Wylie or 
its shoreline area, or both, there must be a posting of notices, signs, or markers 
communicating the essential provisions in at least three different places 
throughout the area and it must be printed in a newspaper of general 
circulation in the three counties. 

(d) Acopy of each regulation promulgated under this section must be filed by 
the Commission with the following persons: 

(1) The Secretaries of State of North and South Carolina; 

(2) The clerk of superior court of Mecklenburg and Gaston Counties and 
the clerk of court of York County; 

(3) The Executive Directors of the Wildlife Resources Commission of 
North Carolina and South Carolina Wildlife and Marine Resources 
Department. 

(e) Any official designated in subsection (d) above may issue certified copies 
of regulations filed with him under the seal of his office. These certified copies 
may be received in evidence in any proceeding. 

(f) Publication and filing of regulations promulgated under this section as 
required above is for informational purposes and is not a prerequisite to their 
validity if they in fact have been duly promulgated, the public has been notified 
as to the substance of regulations, a copy of the text of all regulations is in fact 
available to any person who may be affected and no party to any proceeding 
has been prejudiced by any defect that may exist with respect to publication 
and filing. Rules and regulations promulgated by the Commission under the 
provisions of other sections of this article relating to internal governance of the 
Commission need not be filed or published. Where posting of any sign, notice, 
or marker or the making of other communication is essential to the validity of 
a regulation duly promulgated, it is presumed in any proceeding that prior 
notice was given and maintained and the burden lies upon the party asserting 
to the contrary to prove lack of adequate notice of any regulation. (1987, c. 683, 
s. 8; 1987 (Reg. Sess., 1988), c. 897, s. 8; 1993, c. 539, s. 583; 1994, Ex. Sess., 
Ceres ts Maloy) 


§ 77-38. Authority of law enforcement officers and special 
officers. 


(a) Where a joint ordinance so provides, all law enforcement officers, or 
those officers as may be designated in the joint ordinance, with territorial 
jurisdiction as to any part of Lake Wylie or its shoreline area, within the 
limitations of their subject matter jurisdiction, have the authority of peace 
officers in enforcing the laws over all of Lake Wylie and its shoreline area. 

(b) Where a joint ordinance provides it, the Commission may hire special 
officers to patrol and enforce the laws on Lake Wylie and its shoreline area. 
These special officers have and may exercise all the powers of peace officers 
generally within the area in question and shall take the oaths and are subject 
to all provisions of law relating to law enforcement officers. 

(c) Every criminal violation must be tried in the county where it occurred. 
However, a certificate of training by the South Carolina Criminal Justice 
Academy, or a similar certificate issued by the North Carolina Criminal Justice 
Education and Training Standards Commission or the North Carolina Sheriffs’ 
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Education and Training Standards Commission will suffice for certification in 
both states for the purposes of this article. 

(d) Where a law enforcement officer with jurisdiction over any part of Lake 
Wyhe or its shoreline area is performing duties relating to the enforcement of 
the laws on Lake Wylie or in its shoreline area, he has such extraterritorial 
jurisdiction as may be necessary to perform his duties. These duties include 
investigation of crimes an officer reasonably believes have been, or are about to 
be, committed within the area in question. This includes traversing by 
reasonable routes from one portion of this area to another although across 
territory not within the boundaries of Lake Wylie and its shoreline area; 
conducting prisoners in custody to a court or detention facilities as may be 
authorized by law, although this may involve going outside the area in 
question; execution of process connected with any criminal offense alleged to 
have been committed within the boundaries in question, except that this 
process may not be executed by virtue of this provision beyond the boundaries 
of the three counties. This also includes continuing pursuit of and arresting 
any violator or suspected violator as to which grounds for arrest arose within 
the area in question. 

(e) Where law enforcement officers are given additional territorial jurisdic- 
tion under the provisions of this section, this is considered an extension of the 
duties of the office held and no officer shall take any additional oath or title of 
office. (1987, c. 683, s. 9; 1987 (Reg. Sess., 1988), c. 897, s. 9.) 


$$ 77-39 through 77-49: Reserved for future codification purposes. 


ARTICLE 5. 
High Rock Lake Marine Commission. 


§ 77-50. Definitions. 


For purposes of this Article: 

(1) “Boards” means the Boards of Commissioners of Davidson and Rowan 
Counties. 

(2) “Commission” means the High Rock Lake Marine Commission or its 
governing board, as the case may be. 

(3) “Commissioner” means a member of the governing board of the High 
Rock Lake Marine Commission. 

(4) High Rock Reservoir, known for purposes of this Article as “High Rock 
Lake”, means the impounded body of water along the Yadkin River in 
the two counties extending from High Rock Dam, located at mile 253 
on the Yadkin River, upstream approximately 19 miles. 

(5) “Joint ordinance” means an ordinance substantially identical in con- 
tent adopted separately by the board in each of the two counties. 

(6) “Shoreline area” means, except as restricted by a joint ordinance, the 
area within the two counties lying within 500 feet of the normal full 
pool elevation of 655 (Yadkin, Inc. datum) on High Rock Lake. In 
addition, the shoreline area shall include all islands within High Rock 
Lake and all peninsulas extending into the waters of High Rock Lake. 

(7) “Two counties” means Davidson and Rowan Counties. 

(8) “Wildlife Commission” means the North Carolina Wildlife Resources 
Commission. (1993, c. 355, s. 1.) 


Editor’s Note. — This Article is Session direction of the Revisor of Statutes. 
Laws 19938, c. 355. It has been codified at the The definitions in this section were placed in 
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alphabetical order at the direction of the Revi- 
sor of Statutes. 


§ 77-51. Creation of Commission authorized. 


The two counties may by joint ordinance create the High Rock Lake Marine 
Commission. The Boards shall hold a public hearing on the joint ordinance to 
create the Commission. The location of the public hearing shall be determined 
by the Boards and established by resolution. The Boards shall cause notice of 
the hearing to be published once a week for two successive calendar weeks in 
a newspaper of general circulation in each county. The notice shall be 
published the first time not less than 10 days nor more than 25 days before the 
date fixed for the hearing. Upon its creation the Commission shall enjoy the 
powers and have the duties and responsibilities conferred upon it by joint 
ordinance, subject to the provisions of this Article and the laws of the State of 
North Carolina. The provisions of any joint ordinance may be modified, 
amended, or rescinded by a subsequent joint ordinance. A county may 
unilaterally withdraw from participation as required by any joint ordinance or 
the provisions of this Article, once the Commission has been created. Any 
county may unilaterally withdraw from the Commission at the end of its fiscal 
year, by written notification to the other county and the Commission of its 
intent to withdraw, with notification 90 days prior to the end of the fiscal year. 
Upon the effectuation of the withdrawal, the Commission is dissolved, and all 
property of the Commission shall be distributed to or divided among the two 
counties and any other public agency or agencies serving the High Rock Lake 
area in a manner considered equitable by the Commission by resolution 
adopted prior to dissolution. (1993, c. 355, s. 2.) 


§ 77-52. Terms of members. 


Upon its creation, the Commission shall have a governing board of nine 
commissioners. Except as otherwise provided for the first three-year period, 
each commissioner shall serve a three-year term, with commissioners to serve 
overlapping terms. Upon creation of the Commission, the Boards shall appoint 
four commissioners each. Another alternating commissioner shall serve two- 
year terms. This alternating commissioner shall initially be appointed by the 
Davidson County Board of Commissioners, then by the Rowan County Board 
of Commissioners, and thereafter shall alternate between the two Boards. 

These appointees shall serve until December 31 following their appoint- 
ment. Thereafter, appointments shall be made for terms beginning each 
January 1 by the respective Boards of the two counties as follows: 

Initial appointments: Four commissioners from Davidson County, one ap- 
pointed for a one-year term, one appointed for a two-year term, and two 
appointed for three-year terms; four commissioners from Rowan County, one 
appointed for a one-year term, two appointed for two-year terms, and one 
appointed for a three-year term. Subsequent appointees shall serve three-year 
terms. The alternating commissioner, to be initially appointed by Davidson 
County, shall initially serve a one-year term and thereafter serve a two-year 
term,-G1993, ¢.7355;, 5. 34) 


§ 77-53. Compensation; budgetary and accounting proce- 
dures. 


The joint ordinance shall state the terms relating to compensation to 
commissioners, if any, compensation of consultants and staff members em- 
ployed by the Commission, and reimbursement of expenses incurred by 
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commissioners, consultants, and employees. The Commission shall be gov- 
erned by these budgetary and accounting procedures as may be specified by 
joint ordinance and the applicable laws of North Carolina. (1993, c. 355, s. 4.) 


§ 77-54. Organization and meetings. 


Upon creation of the Commission, its governing board shall meet at a time 
and place agreed upon by the Boards. The commissioners shall elect a 
chairman and such other officers as they may choose. All officers shall serve 
one-year terms. The governing board shall adopt such rules and regulations as 
it may consider necessary, not inconsistent with the provisions of this Article or 
of any joint ordinance or the laws of the State of North Carolina, for the proper 
discharge of its duties and for the governance of the Commission. In order to 
conduct business, a quorum must be present. The chairman may appoint those 
committees as may be authorized by such rules and regulations. The Commis- 
sion shall meet regularly at those times and places as may be specified in its 
rules and regulations or in any joint ordinance. However, meetings of the 
Commission shall be held in the two counties on a rotating basis so that an 
equal number of meetings is held in each county. Special meetings may be 
called as specified in the rules and regulations. The provisions of the Open 
Meetings Law, Article 33C of Chapter 143 of the General Statutes apply. (1993, 
CHOOOMS wow) 


Editor’s Note. — Chapter 143 of Article 
33C, referred to in this section, is codified as 
G.S. 143-318.9 et seq. 


§ 77-55. Powers of Commission; administrative provision. 


(a) Within the limits of funds available to it and subject to the provisions of 
this Article and of any joint ordinance the Commission may: 

(1) Hire and fix the compensation of permanent and temporary employees 
and staff as it may consider necessary in carrying out its duties; 

(2) Contract with consultants for such services as it may require; 

(3) Contract with the State of North Carolina or the federal government, 
or any agency or department or subdivision of them, for property or 
services as may be provided to or by these agencies, and carry out the 
provisions of such contracts; 

(4) Contract with persons, firms, and corporations generally as to all 
matters over which it has a proper concern, and carry out the 
provisions of such contracts; 

(5) Lease, rent, purchase, or otherwise obtain suitable quarters and office 
space for its employees and staff, and lease, rent, purchase, or 
otherwise obtain furniture, fixtures, vehicles, uniforms, and other 
supplies and equipment necessary or desirable for carrying out the 
duties imposed in or under the authority of this Article; and 

(6) Lease, rent, purchase, construct, otherwise obtain, maintain, operate, 
repair, and replace, either on its own or in cooperation with other 
public or private agencies or individuals, any of the following: boat 
docks, navigation aids, waterway markers, public information signs 
and notices, and other items of real and personal property designed to 
enhance public recreation, public safety in High Rock Lake and its 
shoreline area, or protection of property in the shoreline area, subject, 
however, to the provisions of Chapter 113 of the General Statutes and 
ag promulgated under that Chapter as to property within North 

arolina. 


1038 


877-56 ART. 5. HIGH ROCK LAKE MARINE COMMISSION 877-57 


(b) The Commission may accept, receive, and disburse in furtherance of its 
functions any funds, grants, services, or property made available by the federal 
government or its agencies or subdivisions, or by private and civic sources. 

(c) The Boards may appropriate funds to the Commission out of surplus 
funds or funds derived from nontax sources. They may appropriate funds out 
of tax revenues and may also levy annually taxes for the payment of such 
appropriation as a special purpose, in addition to any allowed by the North 
Carolina Constitution or as provided by G.S. 153A-149. 

(d) The Commission shall be subject to such audit requirements as may be 
specified in any joint ordinance. 

(e) In carrying out its duties, and either in addition to or in lieu of exercising 
various provisions of the above authorizations, the Commission may, with the 
agreement of the Board of Commissioners of the county concerned, utilize 
personnel and property of or assign responsibilities to any officer or employee 
of any of the two counties. Such contribution in kind, if substantial, may with 
the agreement of the other county be considered to substitute in whole or in 
part for the financial contribution required of such county in support of the 
Commission. 

(f) Unless otherwise specified by joint ordinance, each of the two counties 
shall annually contribute an equal financial contribution to the Commission in 
an amount appropriate to support the activities of the Commission in carrying 
out its duties. (1993, c. 355, s. 6.) 


§ 77-56. Filing and publication of joint ordinances. 


(a) A copy of the joint ordinance creating the Commission and of any joint 
ordinance amending or repealing the joint resolution creating the Commission 
shall be filed with the Executive Director of the Wildlife Commission. When the 
Executive Director receives ordinances that are in substance identical from the 
two counties concerned, the Executive Director shall, within 10 days, certify 
this fact and distribute a certified single ordinance text to the following: 

(1) The Secretary of State. 

(2) The clerk to the governing board of each of the two counties. 

(3) The clerk of superior court of Davidson and Rowan Counties. Upon 
request, the Executive Director shall also send a certified single copy 
of any and all applicable joint ordinances to the chairman of the 
Commission. 

(4) A newspaper of general circulation in the two counties. 

(b) Unless a joint ordinance specifies a later date, it shall take effect when 
the Executive Director’s certified text has been submitted to the Secretary of 
State for filing. Certifications of the Executive Director under the seal of the 
Commission as to the text or amended text of any joint ordinance and of the 
date or dates of submission to the Secretary of State shall be admissible in 
evidence in any court. Certifications by any clerk of superior court of the text 
of any certified ordinance filed with him by the Executive Director is admis- 
sible in evidence and the Executive Director’s submission of the resolution for 
filing to the clerk shall constitute prima facie evidence that such resolution was 
on the date of submission also submitted for filing with the Secretary of State. 
Except for the certificate of a clerk as to receipt and date of submission, no 
evidence may be admitted in court concerning the submission of the certified 
text of any ordinance by the Executive Director to any person other than the 
Secretary of State. (1993, c. 355, s. 7.) 


§ 77-57. Regulatory authority. 


(a) Except as limited in subsection (b) below, by restrictions in any joint 
ordinance, and by other supervening provisions of law, the Commission may 
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make regulations applicable to High Rock Lake and its shoreline area 
concerning all matters relating to or affecting the use of High Rock Lake. These 
regulations may not conflict with or supersede provisions of general or special 
acts or of regulations of State agencies promulgated under the authority of 
general law. No regulations adopted under the provisions of this section may be 
adopted by the Commission except after public hearing, with publication of 
notice of the hearing in a newspaper of general circulation in the two counties 
at least 10 days before the hearing. In lieu of or in addition to passing 
regulations supplementary to State law and regulations concerning the 
operation of vessels on High Rock Lake, the Commission may, after public 
notice, request that the Wildlife Resources Commission pass local regulations 
on this subject in accordance with the procedure established by appropriate 
State law. 

(b) Violation of any regulation of the Commission commanding or prohibit- 
ing an act shall be a Class 3 misdemeanor. 

(c) The regulations promulgated under this section take effect upon passage 
or upon such dates as may be stipulated in the regulations except that no 
regulation may be enforced unless adequate notice of the regulation has been 
posted in or on High Rock Lake or its shoreline area. Ordinances providing 
regulations for specific areas shall clearly establish the boundaries of the 
affected area by including a map of the regulated area, with the boundaries 
clearly drawn, or by setting out the boundaries in a written description, or by 
a combination of these techniques. Adequate notice as to a regulation affecting 
only a particular location shall be given in the following manner. When an 
ordinance providing regulations for a specific area is proposed, owners of the 
parcel of land involved as shown on the county tax listing, and the owners of 
land within 500 feet of the proposed area to be regulated, as shown on the 
county tax listing, shall be mailed a notice of the proposed classification by 
first-class mail at the last addresses listed for such owners on the county tax 
abstracts. This mailing requirement does not apply in regulations affecting the 
entire lake. Notice shall also be given by a sign, uniform waterway marker, 
posted notice, or other effective method of communicating the essential 
provisions of the regulation in the immediate vicinity of the location in 
question. Where a regulation applies generally as to High Rock Lake or its 
shoreline area, or both, there must be a posting of notices, signs, or markers 
communicating the essential provisions in at least three different places 
throughout the area, and it shall be printed in a newspaper of general 
circulation in the two counties. 

(d) Acopy of each regulation promulgated under this section must be filed by 
the Commission with the following persons: 

(1) The Secretary of State; 

(2) The clerks of superior court of Davidson and Rowan Counties; 

(3) The Executive Director of the Wildlife Resources Commission; and 

(4) ae federal Energy Regulatory Commission licensee for High Rock 
Lake. 

(e) Any official designated in subsection (d) above may issue certified copies 
of regulations filed with the official under the seal of the official’s office. Such 
certified copies may be received in evidence in any proceeding. 

(f) Publication and filing of regulations promulgated under this section as 
required above are for informational purposes and is not a prerequisite to their 
validity if they in fact have been duly promulgated, the public has been notified 
as to the substance of the regulations, a copy of the text of all regulations is in 
fact available to any person who may be affected, and no party to any 
proceeding has been prejudiced by any defect that may exist with respect to 
publication and filing. Rules and regulations promulgated by the Commission 
under the provisions of other sections of this Article relating to internal 
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governance of the Commission need not be filed or published. Where posting of 
any sign, notice, or marker, or the making of other communication is essential 
to the validity of a regulation duly promulgated, it is presumed in any 
proceeding that prior notice was given and maintained and the burden lies 
upon the party asserting to the contrary to prove lack of adequate notice of any 
regulation. (1993, c. 355, s. 8; 1993 (Reg. Sess., 1994), c. 767, s. 27.) 


§ 77-58. Enforcement. 


(a) Where a joint ordinance so provides, all law enforcement officers, or 
those officers as may be designated in the joint ordinance, with territorial 
jurisdiction as to any part of High Rock Lake or its shoreline area within the 
limitations of their subject matter jurisdiction, have the authority of peace 
officers in enforcing the laws over all of High Rock Lake and its shoreline area. 
A certificate of training issued by the North Carolina Criminal Justice 
Education and Training Standards Commission or the North Carolina Sheriffs’ 
Education and Training Standards Commission will suffice for certification for 
the purposes of this Article. 

(b) Every criminal violation shall be tried in the county where it occurred. 

(c) Where a law enforcement officer with jurisdiction over any part of High 
Rock Lake or its shoreline area is performing duties relating to the enforce- 
ment of the laws on High Rock Lake or in its shoreline area, the officer shall 
have such extraterritorial jurisdiction as may be necessary to perform the 
officer’s duties. These duties include investigations of crimes an officer reason- 
ably believes have been, or are about to be, committed within the area in 
question. This includes traversing by reasonable routes from one portion of 
this area to another although across territory not within the boundaries of 
High Rock Lake and its shoreline area; conducting prisoners in custody to a 
court or to detention facilities as may be authorized by law, although this may 
involve going outside the area in question; execution of process connected with 
any criminal offense alleged to have been committed within the boundaries in 
question, except that this process may not be executed by virtue of this 
provision beyond the boundaries of the two counties. This also includes 
continuing pursuit of and arresting any violator or suspected violator as to 
which grounds for arrest arose within the area in question. 

(d) Where law enforcement officers are given additional territorial jurisdic- 
tion under the provisions of this section, this shall be considered an extension 
of the duties of the office held and no officer shall take any additional oath or 
title of office. (1993, c. 355, s. 9.) 


§§ 77-59 through 77-69: Reserved for future codification purposes. 


ARTICLE 6. 


Mountain Island Lake Marine Commission. 


§ 77-70. Definitions. 


For purposes of this Article: 
(1) “Board” means the board of commissioners of one of the three counties. 
(2) “Commission” means the Mountain Island Lake Marine Commission 
or its governing board, as the case may be. 
(3) “Commissioner” means a member of the governing board of the 
Mountain Island Lake Marine Commission. 
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(4) “Joint resolution” means a resolution or ordinance substantially iden- 
tical in content adopted separately by the governing boards in each of 
the three counties. 

(5) “Mountain Island Lake” means the impounded body of water along the 
Catawba River in the three counties extending from the Cowans Ford 
Dam downstream to the Mountain Island Dam. 

(6) “Shoreline area” means, except as modified by a joint resolution, the 
area within the three counties lying within 1,000 feet of the full pond 
elevation contour on Mountain Island Lake. In addition, the shoreline 
area includes all islands within Mountain Island Lake and all 
peninsulas extending into the waters of Mountain Island Lake. 

(7) “Three counties” means Gaston, Lincoln, and Mecklenburg Counties. 

(8) “Wildlife Commission” means the North Carolina Wildlife Resources 
‘Commission. (1997-257, s. 1.) 


Editor’s Note. — Session Laws 1997-257, 
ss. 1-9 were codified as this Article at the 
direction of the Revisor of Statutes. 


§ 77-71. Authority to create Commission; withdrawal 
from and dissolution of Commission. 


The three counties may by joint resolution create the Mountain Island Lake 
Marine Commission. Upon its creation the Commission has the powers, duties, 
and responsibilities conferred upon it by joint resolution, subject to the 
provisions of this Article. The provisions of any joint resolution may be 
modified, amended, or rescinded by a subsequent joint resolution. A county 
may unilaterally withdraw from participation as provided by any joint reso- 
lution or the provisions of this Article, once the Commission has been created, 
and any county may unilaterally withdraw from the Commission at the end of 
any budget period upon 90 days prior written notice. Upon the effectuation of 
the withdrawal, the Commission is dissolved, and all property of the Commis- 
sion must be distributed to or divided among the three counties and any other 
public agency or agencies serving the Mountain Island Lake area in a manner 
considered equitable by the Commission by resolution adopted by it prior to 
dissolution. (1997-257, s. 2.) 


§ 77-72. Membership; terms. 


Upon its creation, the Commission shall have a governing board of seven. 
Except as otherwise provided for the initial appointees, each commissioner 
shall serve a three-year term. Upon creation of the Commission, the Boards of 
Commissioners of Gaston County and Mecklenburg County shall appoint three 
commissioners each, and the Board of Commissioners of Lincoln County shall 
appoint one commissioner. Of the initial appointees: 

(1) One commissioner appointed by Gaston County and one member 
appointed by Mecklenburg County shall serve one-year terms; 

(2) One commissioner appointed by Gaston County and one member 
appointed by Mecklenburg County shall serve two-year terms; and 

(3) One member appointed by Gaston County, one member appointed by 
Mecklenburg County, and the member appointed by Lincoln County 
shall serve three-year terms. 

Any commissioner who has served two consecutive terms, including any 
initial term of less than three years, may not be reappointed to a third 
consecutive term. Such a member may, however, be appointed to serve again 
after the expiration of the term of the member’s successor. 
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On the death of a commissioner, resignation, incapacity, or inability to serve, 
as determined by the board appointing that commissioner, or removal of the 
commissioner for cause, as determined by the board appointing that commis- 
sioner, the board affected may appoint another commissioner to fill the 
unexpired term. (1997-257, s. 3.) 


§ 77-73. Compensation; budget. 


The joint resolution of the three counties shall state the terms relating to 
compensation to commissioners, if any, compensation of consultants and staff 
members employed by the Commission, and reimbursement of expenses 
incurred by commissioners, consultants, and employees. The Commission shall 
be governed by those budgetary and accounting procedures specified by joint 
resolution. (1997-257, s. 4.) 


§ 77-74. Organization and meetings. 


Upon creation of the Commission, its governing board shall meet at a time 
and place agreed upon by the boards of the three counties concerned. The 
commissioners shall elect a chairman and officers as they choose. All officers 
shall serve one-year terms. The governing board shall adopt rules and 
regulations as it deems necessary, not inconsistent with the provisions of this 
Article or of any joint resolution, for the proper discharge of its duties and for 
the governance of the Commission. In order to conduct business, a quorum 
must be present. The chairman may adopt those committees as authorized by 
those rules and regulations. The Commission shall meet regularly at times and 
places as specified in its rules and regulations or in any joint resolution. 
However, meetings of the Commission must be held in all three counties on a 
rotating basis so that an equal number of meetings is held in each county. 
Special meetings may be called as specified in the rules and regulations. The 
provisions of the Open Meetings Law, Article 33C of Chapter 143 of the 
General Statutes, shall apply. (1997-257, s. 5.) 


§ 77-75. Powers of the Commission; administration and 
funding. 


(a) Within the limits of funds available to it and subject to the provisions of 
this Article and of any joint resolution, the Commission may: 

(1) Hire and fix the compensation of permanent and temporary employees 
and staff as it may deem necessary in carrying out its duties; 

(2) Contract with consultants for services it requires; 

(3) Contract with the State of North Carolina or the federal government, 
or any agency or department, or subdivision of them, for property or 
services as may be provided to or by these agencies and carry out the 
provisions of these contracts; 

(4) Contract with persons, firms, and corporations generally as to all 
matters over which it has a proper concern, and carry out the 
provisions of contracts; 

(5) Lease, rent, purchase, or otherwise obtain suitable quarters and office 
space for its employees and staff, and lease, rent, purchase, or 
otherwise obtain furniture, fixtures, vessels, vehicles, firearms, uni- 
forms, and other supplies and equipment necessary or desirable for 
carrying out the duties imposed in or under the authority of this 
Article; and 

(6) Lease, rent, purchase, construct, otherwise obtain, maintain, operate, 
repair, and replace, either on its own or in cooperation with other 
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public or private agencies or individuals, any of the following: boat 
docks, navigation aids, waterway markers, public information signs 
and notices, and other items of real and personal property designed to 
enhance public safety in Mountain Island Lake and its shoreline area, 
or protection of property in the shoreline area subject however to 
Chapter 113 of the General Statutes and rules promulgated under 
that Chapter. 

(b) The Commission may accept, receive, and disburse in furtherance of its 
functions any funds, grants, services, or property made available by the federal 
government or its agencies or subdivisions, by the State of North Carolina or 
its agencies or subdivisions, or by private and civic sources. 

(c) The governing boards of the three counties may appropriate funds to the 
Commission out of surplus funds or funds derived from nontax sources. They 
may appropriate funds out of tax revenues and may also levy annually 
property taxes for the payments of such appropriation as a special purpose, in 
addition to any allowed by the Constitution, or as provided by G.S. 153A-149. 

(d) The Commission shall be subject to those audit requirements as may be 
specified in any joint resolution. 

(e) In carrying out its duties and either in addition to or in lieu of exercising 
various provisions of the above authorization, the Commission may, with the 
agreement of the governing board of the county concerned, utilize personnel 
and property of or assign responsibilities to any officer or employee of any of 
the three counties. Such contribution in kind, if substantial, may with the 
agreement of the other two counties be deemed to substitute in whole or in part 
for the financial contribution required of that county in support of the 
Commission. 

(f) Unless otherwise specified by joint resolution, each of the three counties 
shall annually contribute an equal financial contribution to the Commission in 
an amount appropriate to support the activities of the Commission in carrying 
out its duties. (1997-257, s. 6.) 


§ 77-76. Filing and publication of joint ordinances. 


(a) A copy of the joint resolution creating the Commission and of any joint 
resolution amending or repealing the joint resolution creating the Commission 
shall be filed with the Executive Director of the Wildlife Commission. When the 
Executive Director receives resolutions that are in substance identical from all 
three counties concerned, the Executive Director shall within 10 days so certify 
and distribute a certified single resolution text to the following: 

(1) The Secretary of State; 

(2) The clerk to the governing board of each of the three counties; 

(3) The clerks of Superior Court of Lincoln, Mecklenburg, and Gaston 
Counties. Upon request, the Executive Director also shall send a 
certified single copy of any and all applicable joint resolutions to the 
chairman of the Commission; and 

(4) A newspaper of general circulation in the three counties. 

(b) Unless a joint resolution specifies a later date, it shall take effect when 
the Executive Director’s certified text has been submitted to the Secretary of 
State for filing. Certifications of the Executive Director under the seal of the 
Commission as to the text or amended text of any joint resolution and of the 
date or dates of submission to the Secretary of State shall be admissible in 
evidence in any court. Certifications by any clerk of superior court of the text 
of any certified resolution filed with him by the Executive Director is admis- 
sible in evidence and the Executive Director’s submission of the resolution for 
filing to the clerk shall constitute prima facie evidence that that resolution was 
on the date of submission also submitted for filing with the Secretary of State. 
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Except for the certificate of a clerk as to receipt and date of submission, no 
evidence may be admitted in court concerning the submission of the certified 
text of any resolution by the Executive Director to any person other than the 
Secretary of State. (1997-257, s. 7.) 


§ 77-77. Regulatory authority. 


(a) Except as limited in subsection (b) of this section, by restrictions in any 
joint resolution, and by other supervening provisions of law, the Commission 
may make regulations applicable to Mountain Island Lake and its shoreline 
area concerning all matters relating to or affecting the use of Mountain Island 
Lake. These regulations may not conflict with or supersede provisions of 
general or special acts or of regulations of State agencies promulgated under 
the authority of general law. No regulations adopted under this section may be 
adopted by the Commission except after public hearing, with publication of 
notice of the hearing being given in a newspaper of general circulation in the 
three counties at least 10 days before the hearing. In lieu of or in addition to 
passing regulations supplementary to State law and regulations concerning 
the operation of vessels on Mountain Island Lake, the Commission may, after 
public notice, request that the Wildlife Commission pass local regulations on 
this subject in accordance with the procedure established by appropriate State 
law. 

(b) Violation of any regulation of the Commission commanding or prohibit- 
ing an act shall be a Class 3 misdemeanor. 

(c) The regulations promulgated under this section take effect upon passage 
or upon dates as stipulated in the regulations, except that no regulation may 
be enforced unless adequate notice of the regulation has been posted in or on 
Mountain Island Lake or its shoreline area. Adequate notice as to a regulation 
affecting only a particular location may be by a sign, uniform waterway 
marker, posted notice, or other effective method of communicating the essen- 
tial provisions of the regulation in the immediate vicinity of the location in 
question. Where a regulation applies generally as to Mountain Island Lake or 
its shoreline area, or both, there must be a posting of notices, signs, or markers 
communicating the essential provisions in at least three different places 
throughout the area, and it must be printed in a newspaper of general 
circulation in the three counties. 

(d) Acopy of each regulation promulgated under this section must be filed by 
the Commission with the following persons: 

(1) The Secretary of State; 

(2) The clerks of Superior Court of Gaston, Lincoln, and Mecklenburg 
Counties; and 

(3) The Executive Director of the Wildlife Commission. 

(e) Any official designated in subsection (d) above may issue certified copies 
of regulations filed with him under the seal of his office. Those certified copies 
may be received in evidence in any proceeding. 

(f) Publication and filing of regulations promulgated under this section as 
required above is for informational purposes and shall not be a prerequisite to 
their validity if they in fact have been duly promulgated, the public has been 
notified as to the substance of regulations, a copy of the text of all regulations 
is in fact available to any person who may be affected, and no party to any 
proceeding has been prejudiced by any defect that may exist with respect to 
publication and filing. Rules and regulations promulgated by the Commission 
under the provisions of other sections of this Article relating to internal 
governance of the Commission need not be filed or published. Where posting of 
any sign, notice, or marker or the making of other communication is essential 
to the validity of a regulation duly promulgated, it shall be presumed in any 
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proceeding that prior notice was given and maintained and the burden lies 
upon the party asserting to the contrary to prove lack of adequate notice of any 
regulation. (1997-257, s. 8.) 


§ 77-78. Enforcement. 


(a) Where a joint resolution so provides, all law enforcement officers, or 
those officers as may be designated in the joint resolution, with territorial 
jurisdiction as to any part of Mountain Island Lake or its shoreline area shall, 
within the limitations of their subject matter jurisdiction, have the authority 
of peace officers in enforcing the laws over all of Mountain Island Lake and its 
shoreline area. 

(b) Where a joint resolution provides it, the Commission may hire special 
officers to patrol and enforce the laws on Mountain Island Lake and its 
shoreline area. These special officers have and exercise all the powers of peace 
officers generally within the area in question and shall take the oaths and be 
subject to all provisions of law relating to law enforcement officers. 

(c) Unless a joint resolution provides otherwise, all courts in the three 
counties within the limits of their subject matter jurisdiction shall have 
concurrent jurisdiction as to all criminal offenses arising within the bound- 
aries of Mountain Island Lake and its shoreline area. 

(d) Where a law enforcement officer with jurisdiction over any part of 
Mountain Island Lake or its shoreline area is performing duties relating to the 
enforcement of the laws on Mountain Island Lake or in its shoreline area, the 
officer has the extraterritorial jurisdiction necessary to perform his duties. 
These duties include investigation of crimes an officer reasonably believes have 
been, or are about to be, committed within the area in question. This includes 
traversing by reasonable routes from one portion of that area to another 
although across territory not within the boundaries of Mountain Island Lake 
and its shoreline area; conducting prisoners in custody to court or detention 
facilities as authorized by law, although this may involve going outside the 
area in question; execution of process connected with any criminal offense 
alleged to have been committed within the boundaries in question, except that 
such process may not be executed by virtue of this provision beyond the 
boundaries of the three counties. This also includes continuing pursuit of and 
arresting any violator or suspected violator as to which grounds for arrest 
arose within the area in question. 

(e) Where law enforcement officers are given additional territorial jurisdic- 
tion under the provisions of this section, this shall be deemed an extension of 
the duties of the office held, and no officer shall take any additional oath or title 
of office. (1997-257, s. 9.) 


§ 77-79: Reserved for future codification purposes. 


ARTICLE 6A. 


Lake Lure Marine Commission. 


§ 77-80. Definitions. 


For purposes of this Article: 
(1) “Board” means the Board of Commissioners of the Town of Lake Lure. 
(2) “Commission” means the Lake Lure Marine Commission or its gov- 
erning board, as the case may be. 
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(3) “Commissioner” means a member of the governing board of the Lake 
Lure Marine Commission. 

(4) Lake Lure Reservoir, known for purposes of this Article as “Lake Lure” 
or “the waters of Lake Lure”, means the body of water along the Broad 
River in Rutherford County, impounded by the dam at Tumbling 
Shoals, and lying below the 995-foot contour line above sea level. 

(5) “Shoreline area” means the area submerged by the dam at Tumbling 
Shoals, lying below 955 feet above mean sea level of the normal full 
pond elevation of 992 feet above mean sea level, on Lake Lure. 

(6) “Wildlife Commission” means the North Carolina Wildlife Resources 
Commission. (2003-332, s. 1.) 


Editor’s Note. — This article was enacted Session Laws 2003-332, s. 2, made this Arti- 
as Article 7A and has been redesignated as_ cle effective July 20, 2003. 
Article 6A at the direction of the Revisor of 
Statutes. 


§ 77-81. Creation of Commission authorized. 


The Board of Commissioners of the Town of Lake Lure may by ordinance 
create the Lake Lure Marine Commission. The Board shall hold a public 
hearing on the ordinance to create the Commission. The location of the public 
hearing shall be determined by the Boards and established by resolution. The 
Board shall cause notice of the hearing to be published once a week for two 
successive calendar weeks in a newspaper of general circulation in Rutherford 
County. The notice shall be published the first time not less than 10 days nor 
more than 25 days before the date fixed for the hearing. Upon its creation the 
Commission shall enjoy the powers and have the duties and responsibilities 
conferred upon it by the Lake Lure municipal ordinance, subject to the 
provisions of this Article and the laws of the State of North Carolina. The 
provisions of any ordinance may be modified, amended, or rescinded by a 
subsequent ordinance. (2003-332, s. 1.) 


§ 77-82. Governing board. 


Upon its creation, the Commission shall have a governing board. The 
governing board shall, unless otherwise stated by ordinance, be the Board of 
Commissioners of the Town of Lake Lure. (2003-332, s. 1.) 


§ 77-83. Compensation; budgetary and accounting proce- 
dures. 


The municipal ordinance shall state the terms relating to compensation to 
commissioners, if any, compensation of consultants and staff members em- 
ployed by the Commission, and reimbursement of expenses incurred by 
commissioners, consultants, and employees. The Commission shall be gov- 
erned by these budgetary and accounting procedures as may be specified by the 
municipal ordinance and the applicable laws of North Carolina. (2003-382, s. 
ke) 


§ 77-84. Organization and meetings. 


Upon creation of the Commission, its governing board shall meet at a time 
and place set by the Town of Lake Lure ordinance. Unless otherwise stated in 
the ordinance, the mayor of the Town of Lake Lure shall act as the presiding 
officer. The governing board shall adopt such rules and regulations as it may 
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consider necessary, not inconsistent with the provisions of this Article or of any 
ordinance of the Town of Lake Lure or the laws of the State of North Carolina, 
for the proper discharge of its duties and for the governance of the Commission. 
In order to conduct business, a quorum must be present. The presiding officer 
may appoint those committees as may be authorized by such rules and 
regulations. The Commission shall meet regularly at those times and places as 
may be specified in its rules and regulations or in the Town of Lake Lure 
municipal ordinance. Special meetings may be called as specified in the rules 
and regulations. The provisions of the Open Meetings Law, Article 33C of 
Chapter 143 of the General Statutes, apply. (2003-332, s. 1.) 


§ 77-85. Powers of Commission; administrative provision. 


(a) Within the limits of funds available to it, and subject to the provisions of 
this Article and of the Town of Lake Lure municipal ordinance, the Commis- 
sion may: 

(1) Hire and fix the compensation of permanent and temporary employees 
and staff as it may consider necessary in carrying out its duties; 

(2) Contract with consultants for such services as it may require; 

(3) Contract with the State of North Carolina or the federal government, 
or any agency or department or subdivision of them, for property or 
services as may be provided to or by these agencies, and carry out the 
provisions of such contracts; 

(4) Contract with persons, firms, and corporations generally as to all 
matters over which it has a proper concern, and carry out the 
provisions of such contracts; 

(5) Lease, rent, purchase, or otherwise obtain suitable quarters and office 
space for its employees and staff, and lease, rent, purchase, or 
otherwise obtain furniture, fixtures, vehicles, uniforms, and other 
supplies and equipment necessary or desirable for carrying out the 
duties imposed in or under the authority of this Article; and 

(6) Lease, rent, purchase, construct, otherwise obtain, maintain, operate, 
repair, and replace, either on its own or in cooperation with other 
public or private agencies or individuals, any of the following: boat 
docks, navigation aids, waterway markers, public information signs 
and notices, and other items of real and personal property designed to 
enhance public recreation, public safety on the waters of Lake Lure 
and its shoreline area, or protection of property in the shoreline area, 
subject, however, to the provisions of Chapter 113 of the General 
Statutes and rules promulgated under that Chapter as to property 
within North Carolina. 

(b) The Commission may accept, receive, and disburse in furtherance of its 
functions any funds, grants, services, or property made available by the federal 
government or its agencies or subdivisions, or by private and civic sources. 

(c) The Board of Commissioners of the Town of Lake Lure may appropriate 
funds to the Commission out of surplus funds or funds derived from nontax 
sources. It may appropriate funds out of tax revenues and may also levy 
annually taxes for the payment of such appropriation as a special purpose, in 
addition to any allowed by the North Carolina Constitution or as provided by 
G.S. 160A-209. 

(d) The Commission shall be subject to such audit requirements as may be 
specified in the municipal ordinance. 

(e) In carrying out its duties, and either in addition to or in lieu of exercising 
various provisions of the above authorizations, the Commission may, with the 
agreement of the Board of Commissioners of the Town of Lake Lure, utilize 
personnel and property of or assign responsibilities to any officer or employee 
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of the Town of Lake Lure. Such contribution in kind, if substantial, may with 
agreement between the Board and the Commission be considered to substitute 
in whole or in part for the financial contribution required of the Town in 
support of the Commission. (2003-332, s. 1.) 


§ 77-86. Filing and publication of applicable municipal 
ordinances. 


(a) Acopy of the initial municipal ordinance creating the Commission and of 
any ordinance amending or repealing the resolution creating the Commission 
shall be filed with: 

(1) The Executive Director of the Wildlife Commission. 

(2) The Secretary of State. 

(3) The clerk to the Town of Lake Lure. 

(4) The clerk of superior court of Rutherford County. Upon request, the 
Executive Director shall also send a certified single copy of any and all 
applicable ordinances to the chairman of the Commission. 

(5) A newspaper of general circulation in Rutherford County. 

(b) Unless the municipal ordinance specifies a later date, it shall take effect 
when the text has been submitted to the Secretary of State for filing. 
Certifications of the Board under the seal of the Commission as to the text or 
amended text of any municipal ordinance and of the date or dates of 
submission to the Secretary of State shall be admissible in evidence in any 
court. Certifications by the clerk of superior court of Rutherford County of the 
text of any certified ordinance filed with the clerk by the Board is admissible 
in evidence and the Board’s submission of the resolution for filing to the clerk 
shall constitute prima facie evidence that such resolution was on the date of 
submission also submitted for filing with the Secretary of State. Except for the 
certificate of a clerk as to receipt and date of submission, no evidence may be 
admitted in court concerning the submission of the certified text of any 
ordinance by the Board to any person other than the Secretary of State. 
(200G-392 55-0.) 


§ 77-87. Regulatory authority. 


(a) Except as limited in subsection (b) of this section, by restrictions in any 
municipal ordinance, and by other supervening provisions of law, the Commis- 
sion may make regulations applicable to Lake Lure and its shoreline area 
concerning all matters relating to or affecting the use of Lake Lure. These 
regulations may not conflict with provisions of general or special acts or of 
regulations of State agencies promulgated under the authority of general law. 
No regulations adopted under the provisions of this section may be adopted by 
the Commission except after public hearing, with publication of notice of the 
hearing in a newspaper of general circulation in Rutherford County at least 10 
days before the hearing. In lieu of or in addition to passing regulations 
supplementary to State law and regulations concerning the operation of 
vessels on Lake Lure, the Commission may, after public notice, request that 
the Wildlife Resources Commission pass local regulations on this subject in 
accordance with the procedure established by appropriate State law. 

(b) Violation of any regulation of the Commission commanding or prohibit- 
ing an act shall be a Class 3 misdemeanor. 

(c) The regulations promulgated under this section take effect upon passage 
or upon such dates as may be stipulated in the regulations except that no 
regulation may be enforced unless adequate notice of the regulation has been 
posted in or on Lake Lure or its shoreline area. Ordinances providing 
regulations for specific areas shall clearly establish the boundaries of the 
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affected area by including a map of the regulated area, with the boundaries 
clearly drawn, by setting out the boundaries in a written description, or by a 
combination of these techniques. Adequate notice as to a regulation affecting 
only a particular location shall be given in the following manner. When an 
ordinance providing regulations for a specific area is proposed, owners of the 
parcel of land involved as shown on the county tax listing, and the owners of 
land within 500 feet of the proposed area to be regulated, as shown on the 
county tax listing, shall be mailed a notice of the proposed classification by 
first-class mail at the last addresses listed for such owners on the county tax 
abstracts. This mailing requirement does not apply in regulations affecting the 
entire lake. Notice shall also be given by a sign, uniform waterway marker, 
posted notice, or other effective method of communicating the essential 
provisions of the regulation in the immediate vicinity of the location in 
question. Where a regulation applies generally as to the waters of Lake Lure 
or its shoreline area, or both, there must be a posting of notices, signs, or 
markers communicating the essential provisions in at least three different 
places throughout the area, and it shall be printed in a newspaper of general 
circulation in Rutherford County. 

(d) Acopy of each regulation promulgated under this section must be filed by 
the Commission with the following persons: 

(1) The Secretary of State; 

(2) The clerk of superior court of Rutherford County; 

(3) The Executive Director of the Wildlife Resources Commission; and 

(4) The federal Energy Regulatory Commission licensee for Lake Lure, if 
other than the Town of Lake Lure. 

(e) Any official designated in subsection (d) of this section may issue 
certified copies of regulations filed with the official under the seal of the 
official’s office. Such certified copies may be received in evidence in any 
proceeding. 

(f) Publication and filing of regulations promulgated under this section as 
required above are for informational purposes and are a prerequisite to their 
validity if they in fact have been duly promulgated, the public has been notified 
as to the substance of the regulations, a copy of the text of all regulations is in 
fact available to any person who may be affected, and no party to any 
proceeding has been prejudiced by any defect that may exist with respect to 
publication and filing. Rules and regulations promulgated by the Commission 
under the provisions of other sections of this Article relating to internal 
governance of the Commission need not be filed or published. Where posting of 
any sign, notice, or marker, or the making of other communication is essential 
to the validity of a regulation duly promulgated, it is presumed in any 
proceeding that prior notice was given and maintained, and the burden lies 
upon the party asserting to the contrary to prove lack of adequate notice of any 
regulation. (2003-332, s. 1.) 


§ 77-88. Enforcement. 


(a) Where a municipal ordinance so provides, all law enforcement officers, or 
those officers as may be designated in the municipal ordinance, with territorial 
jurisdiction as to any part of the waters of Lake Lure or its shoreline area 
within the limitations of their subject matter jurisdiction, have the authority 
of peace officers in enforcing the laws over all of the waters of Lake Lure and 
its shoreline area. A certificate of training issued by the North Carolina 
Criminal Justice Education and Training Standards Commission or the North 
Carolina Sheriffs’ Education and Training Standards Commission will suffice 
for certification for the purposes of this Article. 

(b) Where a law enforcement officer with jurisdiction over any part of the 
waters of Lake Lure or its shoreline area is performing duties relating to the 
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enforcement of the laws on the waters of Lake Lure or in its shoreline area, the 
officer shall have such extraterritorial jurisdiction as may be necessary to 
perform the officer’s duties. These duties include investigations of crimes an 
officer reasonably believes have been, or are about to be, committed within the 
area in question. This includes traversing by reasonable routes from one 
portion of this area to another although across territory not within the 
boundaries of the waters of Lake Lure and its shoreline area; conducting 
prisoners in custody to a court or to detention facilities as may be authorized 
by law, although this may involve going outside the area in question; execution 
of process connected with any criminal offense alleged to have been committed 
within the boundaries in question, except that this process may not be 
executed by virtue of this provision beyond the boundaries of Rutherford 
County. This also includes continuing pursuit of and arresting any violator or 
suspected violator as to which grounds for arrest arose within the area in 
question. 

(c) Reserved for future codification purposes. 

(d) Where law enforcement officers are given additional territorial jurisdic- 
tion under the provisions of this section, this shall be considered an extension 
of the duties of the office held, and no officer shall take any additional oath or 
title of office. (2003-332, s. 1.) 


§ 77-89: Reserved for future codification purposes. 


ARTICLE 7. 


Roanoke River Basin Bi-State Commission; Roanoke River 
Basin Advisory Committee. 


Part 1. Roanoke River Basin Bi-State Commission. 


§ 77-90. Definitions. 


The following definitions apply in this Article: 
(1) “Commission” means the Roanoke River Basin Bi-State Commission. 
(2) “Roanoke River Basin” or “Basin” means that land area designated as 
the Roanoke River Basin by the North Carolina Department of 
Environment and Natural Resources pursuant to G.S. 143-215.8B 
and the Virginia State Water Control Board pursuant to Code of 
Virginia § 62.1-44.38. (2002-177, s. 1.) 


Editor’s Note. — Session Laws 2002-177, s. 
3, made this Article effective October 1, 2002. 


§ 77-91. Commission established; purposes. 


There is established the Roanoke River Basin Bi-State Commission. The 
Commission shall be composed of members from the State of North Carolina 
and the Commonwealth of Virginia. The purposes of the Commission shall be 
to: 

(1) Provide guidance and make recommendations to local, state, and 
federal legislative and administrative bodies, and to others as it 
deems necessary and appropriate, for the use, stewardship, and 
enhancement of the water, and other natural resources, for all citizens 
within the Basin. 
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(2) Provide a forum for discussion of issues affecting the Basin’s water 
quantity and water quality and issues affecting other natural re- 
sources. 

(3) Promote communication, coordination, and education among stake- 
holders within the Basin. 

(4) Identify problems and recommend appropriate solutions. 

(5) Undertake studies and prepare, publish, and disseminate information 
through reports, and in other forms, related to water quantity, water 
quality, and other natural resources of the Basin. (2002-177, s. 1.) 


§ 77-92. Membership; terms of office; eligibility for ap- 
pointment. 


(a) The Roanoke River Basin Bi-State Commission shall consist of 18 
members with each state appointing nine members. The North Carolina 
delegation to the Commission shall consist of the six members of the General 
Assembly of North Carolina appointed to the North Carolina Roanoke River 
Basin Advisory Committee and three nonlegislative members of the North 
Carolina Roanoke River Basin Advisory Committee, established pursuant to 
G.S. 77-103, who represent different geographical areas of the North Carolina 
portion of the Basin and who reside within the Basin’s watershed, to be 
appointed by the Governor of North Carolina. The Virginia delegation to the 
Commission shall be appointed as determined by the Commonwealth of 
Virginia. 

(b) Members of the North Carolina House of Representatives, the North 
Carolina Senate, the Virginia House of Delegates, the Virginia Senate, and 
federal legislators, who have not been appointed to the Commission and whose 
districts include any portion of the Basin, may serve as nonvoting ex officio 
members of the Commission. 

(c) Except as provided in this subsection, members of the North Carolina 
delegation to the Commission shall serve at the pleasure of the Governor of 
North Carolina. The Governor of North Carolina may not remove a legislative 
member of the North Carolina delegation to the Commission during the 
legislator’s term of office, except that the Governor may remove any member of 
the North Carolina delegation to the Commission for misfeasance, malfea- 
sance, or nonfeasance as provided in G.S. 143B-13. A legislative member of the 
North Carolina delegation to the Commission who ceases to be a member of the 
General Assembly of North Carolina shall cease to be a member of the 
Commission. The terms of members of the Virginia delegation to the Commis- 
sion shall be determined by the Commonwealth of Virginia. 

(d) Each state’s delegation to the Commission may meet separately to 
discuss Basin-related issues affecting their state and may report their findings 
independently of the Commission. (2002-177, s. 1; 2005-37, ss. 2, 3.) 


Effect of Amendments. — Session Laws _ sentence of subsection (b), which read: “All 
2005-37, ss. 2 and 3, effective May 12, 2005, members appointed to the Commission from 
inserted “and who reside within the Basin’s the State of North Carolina and the Common- 
watershed” near the end of the third sentence of wealth of Virginia shall reside within the Ba- 
subsection (a); and deleted the former first sin’s watershed.” 


§ 77-93. Powers and duties. 


(a) The Commission shall have no regulatory authority. 
(b) To perform its duties and objectives, the Commission shall have the 
following powers: 
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(1) To develop rules and procedures for the conduct of its business or as 
may be necessary to perform its duties and carry out its objectives, 
including, but not limited to, selecting a chairman and vice-chairman, 
rotating chairmanships, calling meetings, and establishing voting 
procedures. Rules and procedures developed pursuant to this subdi- 
vision shall be effective upon an affirmative vote by a majority of the 
Commission members. 

(2) To establish standing and ad hoc advisory committees pursuant to 
G.S. 77-94 in addition to the North Carolina Roanoke River Basin 
Advisory Committee established pursuant to Part 2 of this Article and 
the Virginia Roanoke River Basin Advisory Committee established 
pursuant to Chapter 5.4 of Title 62.1 of the Code of Virginia, which 
shall be constituted in a manner to ensure a balance between 
recognized interests. The Commission shall determine the purpose of 
each advisory committee. 

(3) To seek, apply for, accept, and expend gifts, grants and donations, 
services, and other aid from public or private sources. With the 
exception of funds provided by the planning district commissions, 
councils of governments, and commissions and funds appropriated by 
the General Assemblies of Virginia and North Carolina, the Commis- 
sion may accept funds only after an affirmative vote by a majority of 
the members of the Commission or by following any other procedures 
that are established by the Commission for the conduct of its business. 

(4) To establish a nonprofit corporation to assist in the details of admin- 
istering its affairs and in raising funds. 

(5) To enter into contracts and execute all instruments necessary or 
appropriate. 

(6) To perform any lawful acts necessary or appropriate for the further- 
ance of its work. (2002-177, s. 1.) 


§ 77-94. Standing and ad hoc committees. 


To facilitate communication among stakeholders in the Basin, and to 
maximize participation by all interested parties, the Commission shall estab- 
lish both standing and ad hoc committees. The Commission shall appoint the 
members of the standing and ad hoc committees in accordance with guidelines 
adopted by the Commission. The standing committees shall include all of the 
following: 

(1) Permit holders. — The Commission shall identify those entities that 
hold permits issued by a federal, state, or local regulatory agency 
pertaining to the water of the Basin. The entities may recommend 
representatives to be appointed to the committees by the Commission. 

(2) Roanoke River Basin interest groups. — The Commission shall iden- 
tify interest groups that may recommend representatives to be 
appointed to the committees by the Commission. 

(3) Public officials and governmental entities. — The committees shall be 
composed of representatives of each county, city, and town located 
completely or partially within the Basin. Also, other governmental 
entities that the Commission deems appropriate may recommend one 
member to be appointed to the committees by the Commission. The 
committees may also include the United States Senators from North 
Carolina and Virginia or their designees, and any member of the 
United States House of Representatives or the Representative’s 
designee, whose district includes any portion of the Basin, if the 
members elect to serve on the committees. 

(4) Agriculture, forestry, and soil and water conservation districts. — The 
Commission shall identify persons who represent agricultural and 
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forestry interests throughout the Basin and representatives from the 
soil and water conservation districts within the Basin and shall 
appoint representatives from these groups to the committees. (2002- 
Liagsiss 


§ 77-95. Staffing and support. 


(a) The North Carolina Department of Environment and Natural Resources 
and the Virginia Department of Environmental Quality shall provide staff 
support to the Commission. Additional staff may be hired or contracted by the 
Commission through funds raised by or provided to it. The duties and 
compensation of any additional staff shall be determined and fixed by the 
Commission, within available resources. 

(b) All agencies of the State of North Carolina and the Commonwealth of 
Virginia shall cooperate with the Commission and, upon request, shall assist 
the Commission in fulfilling its responsibilities. The North Carolina Secretary 
of Environment and Natural Resources and the Virginia Secretary of Natural 
Resources or their designees shall each serve as the liaison between their 
respective state agencies and the Commission. (2002-177, s. 1.) 


§ 77-96. Funding. 


(a) The Commission shall annually adopt a budget that shall include the 
Commission’s estimated expenses. Funding for the Commission shall be 
shared and apportioned between the State of North Carolina and the Com- 
monwealth of Virginia. The appropriation of public funds to the Commission 
shall be provided through each state’s regular process for appropriating public 
funds. The North Carolina councils of governments and commissions named in 
G.S. 77-103(b)(5) shall bear a proportion of North Carolina’s share of the 
expenses, which may be in the form of in-kind contributions. 

(b) The Commission shall designate a fiscal agent. 

(c) The accounts and records of the Commission showing the receipt and 
disbursement of funds from whatever source derived shall be in the form that 
the North Carolina Auditor and the Virginia Auditor of Public Accounts 
prescribe, provided that the accounts shall correspond as nearly as possible to 
the accounts and records for such matters maintained by similar enterprises. 
The accounts and records of the Commission shall be subject to an annual 
audit by the North Carolina Auditor and the Virginia Auditor of Public 
Accounts or their legal representatives, and the costs of the audit services shall 
be borne by the Commission. The results of the audits shall be delivered to the 
Joint Legislative Commission on Governmental Operations of the General 
Assembly of North Carolina and as provided by the Commonwealth of Virginia. 
CAD UPA TE) 


§ 77-97. Compensation and expenses of Commission mem- 
bers. 


(a) The appointed members of the North Carolina delegation to the Com- 
mission shall receive per diem, subsistence, and travel expenses as follows: 
(1) Commission members who are members of the General Assembly at 
the rate established in G.S. 120-3.1. 
(2) Commission members who are officials or employees of the State or of 
local government agencies at the rate established in G.S. 138-6. 
(3) All other Commission members at the rate established in G.S. 138-5. 
(b) The members of the Virginia delegation to the Commission shall receive 
compensation as provided by the Commonwealth of Virginia. 
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(c) All expenses shall be paid from funds appropriated or otherwise avail- 
able to the Commission. (2002-177, s. 1.) 


§ 77-98. Annual report. 


The Commission shall submit an annual report, including any recommen- 
dations, to the Governor of North Carolina, the Environmental Review 
Commission of the General Assembly of North Carolina, the Governor of 
Virginia, and the General Assembly of Virginia. (2002-177, s. 1.) 


§ 77-99. Termination. 


The General Assembly of North Carolina may terminate the Commission by 
repealing this Part. The Commission shall terminate if the General Assembly 
of Virginia repeals the provisions of the Code of Virginia that are comparable 
Cospmispbant. (2002-177,-s..1.) 


§8§ 77-100 through 77-102: Reserved for future codification purposes. 


Part 2. Roanoke River Basin Advisory Committee. 


§ 77-103. Committee established; membership; terms; va- 
cancies. 


(a) The North Carolina Roanoke River Basin Advisory Committee is estab- 
lished as an advisory committee to the North Carolina delegation to the 
Roanoke River Basin Bi-State Commission. The purpose of the Advisory 
Committee is to assist the delegation in achieving the purposes of the 
Commission as set out in G.S. 77-91 and in fulfilling the powers and duties set 
Guus Go 17-93. 

(b) The Advisory Committee shall be composed of 21 members as follows: 

(1) Three members of the House of Representatives whose districts 
include a part of the North Carolina portion of the Basin, to be 
appointed by the Speaker of the House of Representatives. 

(2) Three members of the Senate whose districts include a part of the 
North Carolina portion of the Basin, to be appointed by the President 
Pro Tempore of the Senate. 

(3) The member of the United States House of Representatives who 
represents North Carolina Congressional District 1, if the Represen- 
tative elects to serve on the Advisory Committee, or that Representa- 
tive’s designee. 

(4) The member of the United States House of Representatives who 
represents North Carolina Congressional District 13, if the Represen- 
tative elects to serve on the Advisory Committee, or that Representa- 
tive’s designee. 

(5) Twelve persons who reside within the North Carolina portion of the 
Basin, who represent the diversity of interests in the Basin, and who 
have demonstrated interest, experience, or expertise in water-related 
Basin issues, appointed as provided in this subdivision. The chief 
executive officer of each of the following councils and commissions 
shall each appoint two persons, one of whom may be the chief 
executive officer and at least one of whom shall reside in the area 
served by the council or commission, as members of the Advisory 
Committee: 

a. Piedmont Triad Council of Governments. 
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b. Northwest Piedmont Council of Governments. 
c. Kerr-Tar Regional Council of Governments. 
d. Upper Coastal Plain Council of Governments. 
e. Mid-East Commission. 
f. Albemarle Economic Development Commission. 
(6) The Secretary of Environment and Natural Resources or the Secre- 
tary’s designee. 

(c) The terms of each member of the Advisory Committee appointed as 
provided in subdivision (5) of subsection (b) of this section shall be two years. 
The term of one of these members shall expire on 1 January of even-numbered 
years, and the term of the other member shall expire on 1 January of 
odd-numbered years. A member who is appointed pursuant to subdivision (5) 
of subsection (b) of this section who attends at least one-half of the meetings of 
the Advisory Committee held during the member’s term may be reappointed to 
another term, but no member shall serve more than three consecutive terms. 
The terms of all other members of the Advisory Committee shall begin when 
the member is appointed and end when the member’s term as Representative, 
Senator, United States Representative, or Secretary ends. An appointment to 
fill a vacancy on the Advisory Committee shall be for the unexpired balance of 
the term. A vacancy on the Advisory Committee shall be filled in the same 
manner as the original appointment. (2002-177, s. 1.) 


Editor’s Note. — Session Laws 2002-177, s. 
2, provides: “In making initial appointments to 
the Roanoke River Basin Advisory Committee 
pursuant to G.S. 77-103(b)(5), as enacted by 
Section 1 of this act, the chief executive officer 
of each council and commission listed in G.S. 
77-103(b)(5) shall designate one member to 


serve a term that begins at the time of appoint- 
ment and expires on 1 January 2004 and an- 
other member to serve a term that begins at the 
time of appointment and expires on 1 January 
2005. Thereafter, all appointments shall be for 
terms of two years and shall expire as provided 
intGror 40-103(@)s 


§ 77-104. Cochairs; meetings. 


The Speaker of the House of Representatives and the President Pro Tempore 
of the Senate shall each appoint one member of the Advisory Committee as 
Cochair. The Advisory Committee shall meet upon the call of the Cochairs. 
(2002217 (<8. 1a) 


§ 77-105. Expenses of members. 


Members of the Advisory Committee shall receive no salary or per diem as a 
result of service on the Advisory Committee but shall receive necessary 
subsistence and travel expenses in accordance with the provisions of G.S. 
120-3.1, 138-5, and 138-6, as applicable. (2002-177, s. 1.) 


§ 77-106. Staffing; meeting facilities; assistance by agen- 
cies. 


The Department of Environment and Natural Resources shall provide 
staffing and meeting facilities for the Advisory Committee. All agencies of the 
State shall cooperate with the Advisory Committee and, upon request, shall 
assist the Advisory Committee in fulfilling its responsibilities. (2002-177, s. 1.) 
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8§ 77-107 through 77-109: Reserved for future codification purposes. 


ARTICLE 8. 


River Basins Advisory Commissions. 


§ 77-110. Definitions. 


The following definitions apply in this Article: 

(1) “Commission” or “commissions” means (i) the Catawba/Wateree River 
Basin Advisory Commission, (ii) the Yadkin/Pee Dee River Basin 
Advisory Commission, or (iii) both commissions, as required by the 
context. 

(2) “River basin” or “river basins” means (i) that land area designated as 
the Catawba River Basin pursuant to G.S. 143-215.22G and that land 
area designated as the Catawba/Wateree River Basin by the South 
Carolina Department of Health and Environmental Control, (ii) that 
land area designated as the Yadkin (Yadkin-Pee Dee) River Basin 
pursuant to G.S. 143-215.22G and that land area designated as the 
Yadkin/Pee Dee River Basin by the South Carolina Department of 
Health and Environmental Control, or (iii) both river basins, as 
required by the context. (2004-83, s. 1.) 


Editor’s Note. — Session Laws 2004-83, s. eral Assembly of North Carolina or the General 
4, made this Article effective July 8, 2004. Assembly of South Carolina to appropriate any 

Session Laws 2004-83, s. 3, provides: “This funds to implement the provisions of this act.” 
act shall not be construed to obligate the Gen- 


§ 77-111. Commissions established; purposes. 


There is established the Catawba/Wateree River Basin Advisory Commis- 
sion and the Yadkin/Pee Dee River Basin Advisory Commission. The commis- 
sions shall be constituted as described in this Article and there shall be a 
separate commission for each river basin. The commissions shall be permanent 
bodies composed of members from the State of North Carolina and the State of 
South Carolina. The purpose of each commission shall be to: 

(1) Provide guidance and make recommendations to local, state, and 
federal legislative and administrative bodies, and to others as it 
considers necessary and appropriate, for the use, stewardship, and 
enhancement of the water, and other natural resources, for all citizens 
within the river basins. 

(2) Provide a forum for discussion of issues affecting the river basin’s 
water quantity and water quality, and issues affecting other natural 
resources. 

(3) Promote communication, coordination, and education among stake- 
holders within the river basins. 

(4) Identify problems and recommend appropriate solutions. 

(5) Undertake studies related to water quantity, water quality, and other 
natural resources in the river basin based on existing data available 
from agencies located in either state. 

(6) Determine the optimum approach to comprehensively and 
collaboratively provide recommendations for integrated river man- 
agement including, but not limited to, the total assimilative capacity 
of the river basin. (2004-83, s. 1.) 
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§ 77-112. Powers and duties. 


(a) The authority granted to each commission shall be advisory in nature 
and in no way shall either commission be construed to have any regulatory 
authority. 

(b) Neither commission shall have any authority to obligate or otherwise 
bind the State of North Carolina, the State of South Carolina, or any agency or 
subdivision of either state. 

(c) To achieve its purposes, each commission shall have all of the following 
powers and duties: 

(1) To develop rules and procedures for the conduct of its business or as 
may be necessary to perform its duties and carry out its objectives 
including, but not limited to, calling meetings and establishing voting 
procedures. Rules and procedures developed pursuant to this item 
shall be effective upon an affirmative vote by a majority of the 
commission members. 

(2) To establish standing and ad hoc committees, which shall be consti- 
tuted in a manner to ensure a balance between recognized interests 
and states. The commissions shall determine the purpose of each 
standing or ad hoc committee. 

(3) To seek, apply for, accept, and expend gifts, grants, donations, services, 
and other aid from public or private sources. The commissions may 
accept or expend funds only after an affirmative vote by a majority of 
the members of the commissions. 

(4) To exercise the powers of a body corporate, including the power to sue 
and be sued, and adopt and use a common seal and alter the same. 

(5) To enter into contracts and execute all instruments necessary or 
appropriate to achieve the purposes of the commissions. 

(6) To designate a fiscal agent. 

(7) To perform any lawful acts necessary or appropriate to achieve the 
purposes of the commissions. (2004-83, s. 1.) 


§ 77-113. Membership; terms of office; eligibility for ap- 
pointment; meetings. 


(a) The Catawba/Wateree River Basin Advisory Commission shall be com- 
posed of 15 members as follows: 

(1) ‘Two members of the North Carolina House of Representatives whose 
districts include a part of the North Carolina portion of the river 
basin, to be appointed by the Speaker of the North Carolina House of 
Representatives. 

(2) Two members of the North Carolina Senate whose districts include a 
part of the North Carolina portion of the river basin, to be appointed 
by the President Pro Tempore of the North Carolina Senate. 

(3) Two members of the South Carolina House of Representatives, to be 
appointed by the Speaker of the South Carolina House of Represen- 
tatives. 

(4) Two members of the South Carolina Senate, to be appointed by the 
President Pro Tempore of the South Carolina Senate. 

(5) One person from South Carolina representing a water or sewer 
municipal utility to be appointed by the South Carolina legislative 
members of the Commission. 

(6) One person from a nonprofit land conservation trust operating within 
the North Carolina portion of the river basin, appointed by the 
Governor of North Carolina. 

(7) The President of Duke Power or the President’s designee. 
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(8) The Chair of the Bi-State Catawba River Task Force or the Chair’s 
designee. 

(9) The Chief Executive Officer of Carolina’s Partnership, Inc., or the 
Chief Executive Officer’s designee. 

(10) One person to represent the following commissions, appointed jointly 
by the three chief executive officers of the commissions: the Lake 
Wylie Marine Commission established pursuant to Article 4 of Chap- 
ter 77 of the General Statutes, the Mountain Island Lake Marine 
Commission established pursuant to Article 6 of Chapter 77 of the 
General Statutes, and the Lake Norman Marine Commission estab- 
lished pursuant to Chapter 1089 of the 1969 Session Laws. 

(11) One member of a lake homeowner’s association located on the 
Catawba/Wateree River whose members reside in South Carolina, to 
ee appointed by the President Pro Tempore of the South Carolina 

enae: 

(b) The Yadkin/Pee Dee River Basin Advisory Commission shall be com- 
posed of 15 members as follows: 

(1) Two members of the North Carolina House of Representatives whose 
districts include a part of the North Carolina portion of the river 
basin, to be appointed by the Speaker of the North Carolina House of 
Representatives. 

(2) Two members of the North Carolina Senate whose districts include a 
part of the North Carolina portion of the river basin, to be appointed 
by the President Pro Tempore of the North Carolina Senate. 

(3) Two members of the South Carolina House of Representatives, to be 
appointed by the Speaker of the South Carolina House of Represen- 
tatives. 

(4) Two members of the South Carolina Senate, to be appointed by the 
President Pro Tempore of the South Carolina Senate. 

(5) One person from South Carolina representing a water or sewer 
municipal utility to be appointed by the South Carolina legislative 
members of the Commission. 

(6) One person from South Carolina representing the agricultural com- 
munity to be appointed by the South Carolina legislative members of 
the Commission. 

(7) One person from a water or sewer municipal utility, appointed by the 
Governor of North Carolina. 

(8) The President of Progress Energy or the President’s designee. 

(9) The President of Alcoa Power Generating, Inc., (APGI) or the Presi- 
dent’s designee. 

(10) The President of Weyerhaeuser or the President’s designee. 

(11) A representative of the land development industry, whose organiza- 
tion does business within the Yadkin/Pee Dee River Basin and who 
shall be appointed by the Chair of the Commission. 

(c) Each member appointed to the commissions pursuant to subdivisions (1) 
and (2) of subsections (a) and (b) of this section shall serve at the pleasure of 
the appointing authority so long as the member remains a Representative or 
Senator. Each member appointed to the commissions pursuant to subdivisions 
(3) and (4) of subsections (a) and (b) of this section shall serve as provided by 
the General Assembly of South Carolina. Each member appointed to the 
commissions pursuant to subdivisions (7) through (9) of subsection (a) and 
subdivisions (8) through (10) of subsection (b) of this section shall serve for so 
long as the member continues in the qualifying position or, if the member is a 
designee, at the pleasure of the designating authority. Each member appointed 
to the commissions pursuant to subdivisions (6) and (10) of subsection (a) and 
subdivisions (7) and (11) of subsection (b) of this section shall serve a term of 
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two years and may be reappointed to serve no more than three consecutive full 
terms or 84 consecutive months, whichever is greater. The term of a person 
appointed to the commission pursuant to subdivision (10) of subsection (a) of 
this section shall expire on 1 January of even-numbered years. The term of a 
person appointed to the commission pursuant to subdivision (6) of subsection 
(a) of this section shall expire on 1 January of odd-numbered years. The term 
of a member who is appointed to the commissions pursuant to subdivisions (5) 
and (11) of subsection (a) and subdivisions (5) and (6) of subsection (b) of this 
section shall serve as provided by the General Assembly of South Carolina. An 
appointment to fill a vacancy on the commissions shall be for the unexpired 
portion of the term. A vacancy on the commissions shall be filled in the same 
manner as the original appointment. Members of the commissions who are 
appointed from or reside in North Carolina may be removed by the Governor 
of North Carolina for misfeasance, malfeasance, or nonfeasance, as provided in 
Gib. 143 Bets. 

(d) The legislative members of each commission may appoint additional 
members to the commission to serve as advisory members as the legislative 
members consider necessary. 

(e) The members of each commission shall elect a Chair, Vice-Chair, and any 
other officers they consider necessary and shall determine the length of the 
term of office, not to exceed two years, of each officer. The Chair and the 
Vice-Chair shall not be from the same state and the Chair shall be rotated 
between the State of North Carolina and the State of South Carolina. 

(f) Each commission shall meet upon the call of the Chair. A majority of each 
commission shall constitute a quorum for the transaction of business. 

(g) The legislative members of the commissions from each state may meet 
separately to discuss river basin-related issues affecting their state and may 
report their findings independently of the commissions. (2004-838, s. 1; 2005-37, 
Swall) 


Editor’s Note. — Session Laws 2004-83, s. 
2, provides: “Notwithstanding the provisions of 
G.S. 77-113(c), as enacted by Section 1 of this 
act, the initial term of the member of the 
Catawba/Wateree River Basin Advisory Com- 
mission appointed pursuant to G.S. 77- 
113(a)(10) shall expire 1 January 2006. Not- 
withstanding the provisions of G.S. 77-113(c), 
as enacted by Section 1 of this act, the initial 
term of the member of the Catawba/Wateree 
River Basin Advisory Commission appointed 
pursuant to G.S. 77-113(a)(6) shall expire 1 


January 2007. The Catawba/Wateree River Ba- 
sin Advisory Commission shall submit the first 
report pursuant to G.S. 77-117, as enacted by 
Section 1 of this act, on or before 1 October 
2005. The Yadkin/Pee Dee River Basin Advisory 
Commission shall submit the first report pur- 
suant to G.S. 77-117, as enacted by Section 1 of 
this act, on or before 1 October 2005.” 

Effect of Amendments. — Session Laws 
2005-37, s. 1, effective May 12, 2005, substi- 
tuted “utility” for “authority” in subdivision 
(b)(7). 


§ 77-114. Staffing; meeting facilities; assistance by agen- 
cles. 


(a) The North Carolina Department of Environment and Natural Resources 
and the South Carolina Department of Health and Environmental Control 
shall provide staff support and facilities to each commission within the existing 
programs of the respective agencies. Additional staff may be hired or con- 
tracted by each commission through funds raised by or provided to it. The 
duties and compensation of any additional staff shall be determined and fixed 
by each commission, within available resources. 

(b) All agencies of the State of North Carolina and the State of South 
Carolina shall cooperate with the commissions and, upon request, shall assist 
each commission in fulfilling its responsibilities. The North Carolina Secretary 
of Environment and Natural Resources and the Commissioner of the South 
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Carolina Department of Health and Environmental Control or their designees 
shall each serve as the liaison between their respective state agencies and each 
commission. 

(c) The commissions may obtain information and data upon request from all 
state officers, agents, agencies, and departments of the State of North Carolina 
a the State of South Carolina while in discharge of their duties. (2004-83, s. 


§ 77-115. Funding. 


(a) Each commission shall annually adopt a budget that shall include the 
estimated income and expenses of each commission. Funding for the commis- 
sions shall be shared and apportioned between the State of North Carolina and 
the State of South Carolina as each state may provide through its regular 
appropriations process. 

(b) The accounts and records of each commission showing the receipt and 
disbursement of funds from whatever source derived shall be in the form that 
the Auditor of North Carolina and the State Auditor of South Carolina 
prescribe. The accounts and records of each commission shall be subject to an 
annual audit by the Auditor of North Carolina and the State Auditor of South 
Carolina or their legal representatives. The cost of the annual audits shall be 
borne by each commission. The results of the audits shall be delivered to the 
Joint Legislative Commission on Governmental Operations of the General 
Assembly of North Carolina and to the General Assembly of South Carolina as 
the General Assembly of South Carolina shall provide. (2004-83, s. 1.) 


§ 77-116. Compensation and expenses of members of the 
commissions. 


(a) Members of the commissions who are appointed from or reside in North 
Carolina shall receive no salary for their service on the commissions but may 
be paid, within available resources, per diem, subsistence, and travel expenses 
as follows: 

(1) Members of the commissions who are members of the General Assem- 
bly at the rate established in G.S. 120-3.1. 

(2) Members of the commissions who are officials or employees of the 
State or of local government agencies at the rate established in G.S. 
138-6. 

(3) All other members of the commissions at the rate established in G.S. 
138-5. 

(b) Members of the commissions who are appointed from or reside in South 
Carolina shall be compensated as provided by the General Assembly of South 
Carolina. 

(c) All expenses shall be paid from funds appropriated or otherwise avail- 
able to the commissions. (2004-83, s. 1.) 


§ 77-117. Annual report. 


The commissions shall submit annual reports, including any recommenda- 
tions, on or before 1 October of each year to the Governor of North Carolina, the 
Environmental Review Commission of the General Assembly of North Caro- 
lina, the Governor of South Carolina, and the General Assembly of South 
Carolina, as the Governor, the General Assembly of South Carolina, or the 
Commissioner of the South Carolina Department of Health and Environmen- 
tal Control shall provide. (2004-83, s. 1.) 
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Editor’s Note. — Session Laws 2004-83, s. 
2, provides: “Notwithstanding the provisions of 
G.S. 77-118(c), as enacted by Section 1 of this 
act, the initial term of the member of the 
Catawba/Wateree River Basin Advisory Com- 
mission appointed pursuant to G.S. 77- 
113(a)(10) shall expire 1 January 2006. Not- 
withstanding the provisions of G.S. 77-113(c), 
as enacted by Section 1 of this act, the initial 
term of the member of the Catawba/Wateree 


§ 77-118. Termination. 
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River Basin Advisory Commission appointed 
pursuant to G.S. 77-113(a)(6) shall expire 1 
January 2007. The Catawba/Wateree River Ba- 
sin Advisory Commission shall submit the first 
report pursuant to G.S. 77-117, as enacted by 
Section 1 of this act, on or before 1 October 
2005. The Yadkin/Pee Dee River Basin Advisory 
Commission shall submit the first report pur- 
suant to G.S. 77-117, as enacted by Section 1 of 
this act, on or before 1 October 2005. 


The General Assembly of North Carolina may terminate the commissions by 
repealing this Article. The commissions shall terminate if the General Assem- 
bly of South Carolina repeals the provisions of the South Carolina Code of 
Laws that are comparable to this Article. (2004-83, s. 1.) 
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Chapter 78. 


Securities Law. 


§§ 78-1 through 78-25: Repealed by Session Laws 1973, c. 1380. 


Cross References. — For present provi- 
sions relating to the North Carolina Securities 
Act, see G.S. 78A-1 et seq. 
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Chapter 78A. 


North Carolina Securities Act. 


Article 1. 
Title and Definitions. 


Sec. 

78A-1. Title. 

78A-2. Definitions. 

78A-3 through 78A-7. [Reserved.| 


Article 2. 


Fraudulent and Other Prohibited 
Practices. 


78A-8. Sales and purchases. 

78A-9. Misleading filings. 

78A-10. Unlawful representations concerning 
registration or exemption. 

Unlawful telephone rooms. 

Manipulation of market. 

Disclosures required in offer and sale 
of viaticals. 

Advertising of Viatical Settlement 
Contracts. 

[Reserved.] 


Article 3. 


Exemptions. 


7T8A-11. 
78A-12. 
78A-13. 


78A-14. 


78A-15. 


78A-16. Exempt securities. 

78A-17. Exempt transactions. 

78A-18. Denial and revocation of exemptions. 
78A-19 through 78A-23. [Reserved.] 


Article 4. 


Registration and Notice Filing 
Procedures of Securities. 


Sec. 

78A-31. Notice filings for securities covered 
under federal law. 

78A-32 through 78A-35. [Reserved.] 


Article 5. 


Registration of Dealers and Salesmen. 


78A-36. Registration requirement. 

78A-36.1. Limited registration of Canadian 
dealers and salesmen. 

78A-37. Registration procedure. 

78A-38. Post-registration provisions. 

78A-39. Denial, revocation, suspension, cen- 
sure, cancellation, and _ with- 
drawal of registration. 

78A-40. Alternative methods of registration. 

78A-41 through 78A-44. [Reserved.] 


Article 6. 


Administration and Review. 


78A-45. 
78A-46. 
78A-47. 
78A-48. 


Administration of Chapter. 
Investigations and subpoenas. 
Injunctions; cease and desist orders. 
Judicial review of orders. 

78A-49. Rules, forms, orders, and hearings. 
78A-50. Administrative files and opinions. 
78A-51 through 78A-55. [Reserved.] 


Article 7. 


Civil Liabilities and Criminal Penalties. 


78A-56. Civil liabilities. 

78A-57. Criminal penalties. 

78A-58. Obstruction of investigation. 
78A-59 through 78A-62. [Reserved.] 


78A-24. Registration requirement. 
78A-25. Registration by notification. Article 8. 
78A-26. Registration by coordination. Miscell P om: 
78A-27. Registration by qualification. Dee phe cater aay AM Laue aR 
78A-28. Provisions applicable to registration 78A-63. Scope of the Chapter; service of pro- 
generally. cess. 
78A-29. Denial, suspension, and revocation of 78A-64. Statutory policy. 
registration. 78A-65. Repeal and saving provisions. 
78A-30. Application to exchange securities. 78A-66. Jurisdictional limitations. 
ARTICLE 1. 


Title and Definitions. 


§ 78A-1. Title. 


This Chapter shall be known and may be cited as the North Carolina 
SecmmiiesActwclO2o ces 1900s) 1351927, col49nsviwib943 se, 104. sy desl O73 cc 


1380.) 
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Editor’s Note. — Session Laws 19738, c. 
1380 repealed former Chapter 78, Securities 
Law, and enacted present Chapter 78A in its 
place. Where appropriate, the historical cita- 
tions to the sections of repealed Chapter 78 
have been added to similar sections in new 
Chapter 78A. Many of the cases cited under the 
sections of Chapter 78A were decided under 
corresponding provisions of former Chapter 78. 

Legal Periodicals. — For article on blue 
sky laws, see 1 N.C.L.Rev. 27 (1923). 

For article discussing the history of blue sky 
laws, summarizing the various statutes, and 
discussing the North Carolina cases, see 3 
N.C.L. Rev. 150 (1925). 
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S78A-1 


For comment on limited offerings, the federal 
securities code and increased burdens on the 
North Carolina Securities Act, see 15 Wake 
Forest L. Rev. 506 (1979). 

For article, “A Model for Determining the 
Excessive Trading Element in Churning 
Claims,” see 68 N.C.L. Rev. 327 (1990). 

For comment, “Fraud-on-the-Market Theory 
and Thinly-Traded Securities Under Rule 
10b-5: How Does a Court Decide If a Stock 
Market Is Efficient?”, see 25 Wake Forest L. 
Rev. 228 (1990); 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under former Chapter 78. 

Constitutionality. — It is within the police 
power of the State to pass a statute for the 
protection of its citizens against the sale to 
them of worthless shares of stock in speculative 
companies in the exercise of a power in the 
State reserved from that grant to the federal 
government, and such a statute does not con- 
travene either the State or federal Constitu- 
tion. State ex rel. Smith v. Fidelity & Deposit 
Co., 191 N.C. 643, 132°S:E2 79251926), error 
dismissed; 275 U.S.505, 48'S! Ct. 156, 72 L. Ed: 
SUG L927). 

Chapter Is Within Police Power. — The 
regulation of the sale of securities for the pro- 
tection of the public is within the police power 
of the State. State v. Allen, 216 N.C. 621, 5 
S.E.2d 844 (1939). 

Application of Chapter. — This Chapter 
applies where money is invested in stock, secu- 
rities, profit-sharing agreements, etc., with the 
purpose of securing an income from the employ- 
ment of the money, and a contract whereby the 
owner of a copyright system gives the exclusive 
right to another to operate the system in cer- 
tain counties, and in return is to receive a 
percentage of the gross receipts from the oper- 
ation of the system, with further provision for a 


division of net profit from sales or contracts 
written by either party, does not contemplate 
the placing of money in a way to secure an 
income from its employment, but the earning of 
a portion of the gross receipts in return for 
individual services, and the agreement is not a 
profit-sharing scheme or investment contract 
within the intent and meaning of the statute. 
State v. Heath, 199 N.C. 135, 153 S.E. 855 
(1930); 

The purpose of “Blue Sky Laws” is to 
protect the general public from “wildcat” orga- 
nizers, promoters and their agents, whether 
foreign or domestic, preying upon an unsus- 
pecting and confiding public by selling “blue 
sky stock,” without obtaining license and giving 
bond. State ex rel. Smith v. Fidelity & Deposit 
Co., 191 N.C. 643, 1382 S.E. 792 (1926), error 
dismissed, 275 U.S. 505, 48 S. Ct. 156, 72 L. Ed. 
396 (1927), 

Cited in Lindner v. Durham Hosiery Mills, 
Inc., 761 F.2d 162 (4th Cir. 1985); Mastrom, Inc. 
v. Continental Cas. Co., 78 N.C. App. 483, 337 
S.E.2d 162 (1985); Ward v. Zabady, 85 N.C. App. 
130, 354 S.E.2d 369 (1987); Heath v. Craighill, 
Rendleman, Ingle & Blythe, 97 N.C. App. 236, 
388 S.E.2d 178 (1990); State v. Clemmons, 111 
N.C. App. 569, 433 S.E.2d 748 (1993); Teague v. 
Bakker, 35 F.3d 978 (4th Cir. 1994). 


OPINIONS OF ATTORNEY GENERAL 


No Precedence over Administrative Pro- 
cedure Act. — The provisions of this Chapter 
are not stated with the specificity and particu- 
larity sufficient to take precedence over any 
similar provisions of the Administrative Proce- 
dure Act, G.S. 150B-1 et seq., which might 
conceivably apply to the actions and proceed- 
ings addressed by the Securities Act. See opin- 
ion of the Attorney General to Mr. Stephen M. 
Wallis, Deputy Securities Administrator (act- 


ing), 58 N.C.A.G. 76 (1988). 

Contested Cases. — Determinations made 
by the securities administrator pursuant to his 
statutory authority are considered “contested 
cases” within the meaning of G.S. 150B-2(2). 
Such determinations control or restrict the ac- 
tivities of dealers, salesmen, or issuers of secu- 
rities, but these determinations only become 
“contested cases” if the administrator’s action is 
“disputed” by the subject of such determination. 
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See opinion of the Attorney General to Mr. 
Stephen M. Wallis, Deputy Securities Adminis- 
trator (acting), 58 N.C.A.G. 76 (1988). 


§ 78A-2. Definitions. 


When used in this Chapter, unless the context otherwise requires: 

(1) “Administrator” means the Secretary of State. 

(2) “Dealer” means any person engaged in the business of effecting 
transactions in securities for the account of others or for his own 
account. “Dealer” does not include: 

a. A salesman, 
b. A bank, savings institution, or trust company, 
c. A person who has no place of business in this State if 
1. He effects transactions in this State exclusively with or 
through (i) the issuers of the securities involved in the 
transactions, (i1) other dealers, or (iii) banks, savings insti- 
tutions, trust companies, insurance companies, investment 
companies as defined in the Investment Company Act of 
1940, pension or profit-sharing trusts, or other financial 
institutions or institutional buyers, whether acting for them- 
selves or as trustees, or 
2. In the case of a person registered as a dealer with the 
Securities and Exchange Commission under the Securities 
Exchange Act of 1934 and in one or more states, during any 
period of 12 consecutive months he does not effect more than 
15 purchases or sales in this State in any manner with 
persons other than those specified in clause 1, whether or not 
the dealer or any of the purchasers or sellers is then present 
in this State, or 
d. An issuer if 
1. The security is exempted under subdivisions (1), (2), (3), (4), 
a) OO) nL) a Cla) sro (l4)¥ol Groat OAeLowmorstine 
security 1s a security covered under federal law, or the 
transaction is exempted under G.S. 78A-17, except for G.S. 
78A-17(19) if the security is a viatical settlement contract, or 
the transaction is in a security covered under federal law, and 
such exemption has not been denied or revoked under G.S. 
78A-18, or 
2. The security is registered under this Chapter and it is offered 
and sold through a registered dealer, or 
3. All of the following conditions are met: (1) No commission or 
other remuneration is paid or given directly or indirectly for 
soliciting any prospective purchaser in this State; (i) the 
total amount of the offering, both within and without this 
State, does not exceed two million five hundred thousand 
dollars ($2,500,000); and (iii) the total number of purchasers, 
both within and without this State, does not exceed 100. 
Provided, however, the Administrator may by rule or order 
waive the condition imposed by subdivision (111) hereof; or 
4. The security is issued by an open-end management company 
that is registered under the Investment Company Act of 1940 
and so long as no sales load is paid or given, directly or 
indirectly. 
e. A person who acts as a business broker with respect to a transac- 
tion involving the offer or sale of all of the stock or other equity 
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interests in any closely held corporation provided that such stock 
or other equity interest is sold to no more than one person, as that 
term is defined herein. 

f. An individual who represents an issuer in effecting transactions in 
a security described in sub-subdivision (2)d. of this section or a 
security covered under federal law, provided no commission or 
other special remuneration is paid or given directly or indirectly 
for soliciting any prospective purchaser in this State. 

(2a) “Entity” includes a corporation, joint-stock company, limited liability 
company, business trust, limited partnership or other partnership in 
which the interests of the partners are evidenced by a security, trust 
in which the interests of the beneficiaries are evidenced by a security, 
any other unincorporated organization in which two or more persons 
have a joint or common economic interest evidenced by a security, and 
government or political subdivision of a government. 

(3) “Fraud,” “deceit,” and “defraud” are not limited to common-law deceit. 

(4) “Guaranteed” means guaranteed as to payment of principal, interest, 
dividends, or other distributions. 

(5) “Issuer” means any person who issues or proposes to issue any 
security, except that 
a. With respect to certificates of deposit, voting-trust certificates, or 

collateral-trust certificates, or with respect to certificates of 
interest or shares in an unincorporated investment trust not 
having a board of directors or persons performing similar func- 
tions or of the fixed, restricted-management, or unit type, the 
term “issuer” means the person or persons performing the acts 
and assuming the duties of depositor or manager pursuant to the 
provisions of the trust or other agreement or instrument under 
which the security is issued; and 

b. With respect to certificates of interest or participation in oil, gas, or 
mining titles or leases or in payments out of production under 
such titles or leases, there is not considered to be any “issuer.” 

c. With respect to a viatical settlement contract, “issuer” means a 
person involved in creating, offering, transferring, or selling to an 
investor any interest in a viatical settlement contract, including, 
but not limited to, fractional or pooled interests. 

(6) “Nonissuer” means not directly or indirectly for the benefit of the 
issuer. 

(7) “Person” means an individual, an entity, a partnership in which the 
interests of the partners are not evidenced by a security, a trust in 
which the interests of the beneficiaries are not evidenced by a security, 
or an unincorporated organization. 

(8)a. “Sale” or “sell” includes every contract of sale of, contract to sell, or 

disposition of, a security or interest in a security for value. 

b. “Offer” or “offer to sell” includes every attempt or offer to dispose of, 
or solicitation of an offer to buy, a security or interest in a security 
for value. 

c. Any security given or delivered with, or as a bonus on account of, 
any purchase of securities or any other thing is considered to 
constitute part of the subject of the purchase and to have been 
offered and sold for value. 

d. A purported gift of assessable stock or other ownership interest 
obligating the owner to make future payments is considered to 
involve an offer and sale. 

e. Every sale or offer of a warrant or right to purchase or subscribe to 
another security of the same or another issuer, as well as every 
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sale or offer of a security which gives the holder a present or 

future right or privilege to convert into another security of the 

same or another issuer, is considered to include an offer of the 
other security. 

f. The terms defined in this subdivision and the term “purchase” as 
used in this Chapter do not include any of the following: 

1. Any bona fide loan, pledge, or other transaction creating a 
bona fide security interest. 

2. Any stock split and any security dividend or distribution, 
whether the entity distributing the dividend or distribution 
is the issuer of the security or not, if nothing of value is given 
by security holders for the dividend or distribution other than 
the surrender of a right to a cash or property dividend or 
distribution when each security holder may elect to take the 
dividend or distribution in cash or property or in securities. 

Bi, i Sree by Session Laws 2001-201, s. 6, effective October 

(9) “Salesman” means any individual other than a dealer who represents 
a dealer in effecting or attempting to effect purchases or sales of 
securities. “Salesman” does not include an individual who represents 
a dealer in effecting transactions in this State limited to those 
transactions described in section 15(h)(2) of the Securities Exchange 
Act of 1934 (15 U.S.C. § 780(h)(2)). A partner, executive officer, or 
director of a dealer, or a person occupying a similar status or 
performing similar functions, is a salesman only if that person 
otherwise comes within this definition. 

(10) “Securities Act of 1933,” “Securities Exchange Act of 1934,” “Public 
Utility Holding Company Act of 1935,” “Investment Company Act of 
1940,” and “Internal Revenue Code” mean the federal statutes of those 
names as amended before or after April 1, 1975. 

(11) “Security” means any note; stock; treasury stock; bond; debenture; 
evidence of indebtedness; certificate of interest or participation in any 
profit-sharing agreement; collateral-trust certificate; preorganization 
certificate or subscription; transferable share; investment contract 
including without limitation any investment contract taking the form 
of a whiskey warehouse receipt or other investment of money in 
whiskey or malt beverages; voting-trust certificate; certificate of 
deposit for a security; certificate of interest or participation in an oil, 
gas, or mining title or lease or in payments out of production under a 
title or lease; viatical settlement contract or any fractional or pooled 
interest in a viatical settlement contract; or, in general, any interest 
or instrument commonly known as a “security,” or any certificate of 
interest or participation in, temporary or interim certificate for, 
receipt for guarantee of, or warrant or right to subscribe to or 
purchase, any of the foregoing. “Security” does not include any 
insurance or endowment policy, funding agreement, as defined in G.S. 
08-7-16, or annuity contract under which an insurance company 
promises to pay (i) a fixed sum of money either in a lump sum or 
periodically for life or for some other specified period, or (ii) benefits or 
payments or value that vary so as to reflect investment results of any 
segregated portfolio of investments or of a designated separate 
account or accounts in which amounts received or retained in connec- 
tion with a contract have been placed if the delivering or issuing 
insurance company has currently satisfied the Commissioner of 
Insurance that it is in compliance with G.S. 58-7-95. 

(lla) “Security covered under federal law” means any security that is a 
covered security under section 18(b) of the Securities Act of 1933 (15 
U.S.C. § 77r(b)) or rules or regulations adopted under that section. 
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(12) “State” means any state, territory, or possession of the United States, 
the District of Columbia, and Puerto Rico. 

(13) “Viatical settlement contract” means an agreement for the purchase, 
sale, assignment, transfer, devise, or bequest of all or any portion of 
the death benefit or ownership of a life insurance policy or contract for 
consideration which is less than the expected death benefit of the life 
insurance policy or contract. “Viatical settlement contract” does not 


include: 


a. The assignment, transfer, sale, devise, or bequest of a death benefit 
of a life insurance policy or contract made by the viator to an 
insurance company or to a viatical settlement provider or broker 
lhcensed pursuant to the Viatical Settlements Act (Part 5 of 
Article 58 of Chapter 58 of the General Statutes); 

b. The assignment of a life insurance policy or contract to a bank, 
savings bank, savings and loan association, credit union, or other 
licensed lending institution as collateral for a loan; or 

c. The exercise of accelerated benefits pursuant to the terms of a life 
insurance policy or contract and consistent with applicable law. 
(1925507190) s225192,7) cel4 9s) 27193830 Ce4 3251 943 ae ce: 
Dud; LOS5,c#436,18. OTS ze ms8OmM9838aci81 7 acs 384195 Ga 
849, s. 1; 1989, c. 12, s. 1; 1993 (Reg. Sess., 1994), c. 600, s. 3; 1995, 
c. 509, s. 35; 1997-419, ss. 1-4; 2001-201, ss. 2, 3, 4, 5, 6; 2001-436, 


SeGe) 


CASE NOTES 


Meaning of “Sale”. — See Lane v. Griswold, 
273) NGL, 1597S: 2d) 3381968) 

The definition of “sale” under paragraph (8)a 
of this section does not include the mere signing 
of a stock certificate by a corporate officer. State 
v. Williams, 98 N.C. App. 274, 390 S.E.2d 746 
(1990). 

The legislature has shown no intent to 
include both principal and agent transac- 
tions within the word “sale.” Lane v. 
Griswold, 273 N.C. 1, 159 S.E.2d 338 (1968). 

Sale Not Shown. — Actions of defendant, an 
attorney who drafted articles of incorporation 
and served as an original director and officer of 
corporation, did not constitute a “sale” and 
defendant was not a “seller,” where there was 
neither evidence at trial that he was the owner 
of the security, nor that he was the one who 
successfully solicited the purchase, motivated 
at least in part by a desire to serve his own 
financial interests or those of the securities 
owner. State v. Williams, 98 N.C. App. 274, 390 
S.E.2d 746, cert. denied, 327 N.C. 144, 394 
S.E.2d 184 (1990). 

Cattle feeding program involving the buy- 
ing, financings, caring for and sale of cattle for 
investors, which was open to any interested 
investors and advertised in national publica- 
tions, was an investment contract which was 
not entitled to a private placement exemption 


and hence a security within the meaning of the 
applicable federal and state securities laws. 
Waterman v. Alta Verde Indus., Inc., 643 F. 
Supp. 797 (E.D.N.C. 1986), aff'd, 833 F.2d 1006 
(4th Cir. 1987). 

Value of Property Does Not Affect Defi- 
nition as a Security. — In a prosecution for 
violation of the Capital Issues Law the fact that 
the property sold is of little value is irrelevant 
to the question of whether the property is a 
security as defined by the statute. State v. 
Allen, 216 N.C. 621, 5 S.E.2d 844 (1989). 

No Transaction Involving a “Security” 
Shown. — Where defendant falsely told the 
victims that he would invest their money in 
stock options and subsequently falsely told the 
victims that he had invested their money in 
stock options when, in fact, defendant never 
actually purchased or sold a “security” as de- 
fined by subdivision (11), the State failed to 
present evidence linking defendant’s offer to 
invest money for the victims to any participa- 
tion of defendant in an actual transaction in- 
volving a “security” and defendant’s misconduct 
(offering to transact business) did not fall 
within the scope of G.S. 78A-36. State v. 
Clemmons, 111 N.C. App. 569, 433 S.E.2d 748 
(1993). 

Cited in Teague v. Bakker, 35 F.3d 978 (4th 
Cir. 1994). 
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$$ 78A-3 through 78A-7: Reserved for future codification purposes. 


ARTICLE 2. 
Fraudulent and Other Prohibited Practices. 


§ 78A-8. Sales and purchases. 


It is unlawful for any person, in connection with the offer, sale or purchase 


of any security, directly or indirectly: 


(1) To employ any device, scheme, or artifice to defraud, 

(2) To make any untrue statement of a material fact or to omit to state a 
material fact necessary in order to make the statements made, in the 
light of the circumstances under which they are made, not misleading 


or, 


(3) To engage in any act, practice, or course of business which operates or 
would operate as a fraud or deceit upon any person. (1973, c. 1380.) 


Legal Periodicals. — For note, “Skinner v. 
E.F. Hutton & Co.: North Carolina’s Caveat 


Tipper Exception to the In Pari Delicto Doc- 
trine,” see 64 N.C.L. Rev. 1250 (1986). 


CASE NOTES 


Federal Law Paralleled. — The North 
Carolina securities anti-fraud provision closely 
parallels SEC Rule 10b-5. Among the funda- 
mental purposes underlying § 10(b) of the Se- 
curities Exchange Act of 1934 (15 U.S.C. 
§ 78j(b)) and SEC Rule 10b-5 are to promote 
free and open public securities markets, to 
protect the investing public from inequities in 
trading, and to insure that the investing public 
should be subject to identical market risks and 
allowed equal access to the rewards of partici- 
pation in securities transactions. These securi- 
ties laws seek to protect the innocent public 
who is not privy to selectively disclosed tips. 
Skinner v. E.F. Hutton & Co., 70 N.C. App. 517, 
320 S.E.2d 424, modified on other grounds, 314 
NC, 267; 333°5.H.2d 236 (1985). 

This section closely parallels the S.E.C. Rule 
10(b)-5 antifraud provision, which is designed 
to ensure that investors are aware of market 
risks. State v. Williams, 98 N.C. App. 274, 390 
S.E.2d 746 (1990). 

The scope of this section applies only to 
those persons who sell or offer to sell a 
security. State v. Williams, 98 N.C. App. 274, 
390 S.E.2d 746, cert. denied, 327 N.C. 144, 394 
S.E.2d 184 (1990). 

“Purchase”. — Although “purchase” is not 
defined in this Chapter, it is generally defined 
as obtaining merchandise by paying money or 
its equivalent. State v. Williams, 98 N.C. App. 
2/4, 390 S.E.2d 746, cert. denied, 327 N.C. 144, 
394 S.E.2d 184 (1990). 

Stock Options Are Securities. — The term 
“security” includes the offer, sale, or purchase of 
stock options. State v. Davidson, 131 N.C. App. 


276, 506 S.E.2d 743 (1998). 

Applicability of Subdivision (2). — Sub- 
division (2) of this section applies only when the 
alleged material statements are made or omit- 
ted in connection with the offer, sale or pur- 
chase of any security. State v. Williams, 98 N.C. 
App. 274, 390 S.E.2d 746, cert. denied, 327 N.C. 
144, 394 S.E.2d 184 (1990). 

“Tipper” and “Tippee” Defined. — Fed- 
eral law has defined a “tipper” as a person who 
has possession of material inside information 
and who makes selective disclosure of such 
information for trading or other personal pur- 
poses. A “tippee” is one who receives such infor- 
mation from a “tipper.” Skinner v. E.F. Hutton 
waco... 70) IN. Ce Apps o17s 1320 85)Ee 2d, 424. 
modified on other grounds, 314 N.C. 267, 333 
».E.2d 236 (1985). 

Use of Securities Laws to Stop Both 
Tippers and Tippees. — Although heretofore 
securities laws promulgated to protect against 
the disclosure of “inside information” have pri- 
marily been used to stop tippers, so as to most 
effectively insure that the innocent investing 
public is protected, the unscrupulous tippee as 
well as the tipper must be deterred. Skinner v. 
E.F. Hutton & Co., 70 N.C. App. 517, 320 S.E.2d 
424, modified on other grounds, 314 N.C. 267, 
300 9.H.2d 236 (1985). 

The concept of selective disclosure of inside 
information assumes the fact that the tipper 
will tell a tippee who will act on the information 
and unfairly profit by it at the public’s expense. 
The investing public will more readily be pro- 
tected if those tippees are discouraged from 
acting on any inside information illegally dis- 
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closed. It is also more probable that inside 
trading will stop if tippers realize the senseless- 
ness of risking criminal prosecution for disclos- 
ing inside information to a tippee who will not 
use the information. Moreover, there should be 
no opportunity in the scheme of securities laws’ 
enforcement for the tippee to weigh the reliabil- 
ity and the value of the tip against the amount 
he may be able to recover in a lawsuit against 
the tipper for his disclosure of false inside 
information, especially when that tippee could 
conceivably recover treble damages under the 
Unfair Trade Practice Act. Skinner v. E.F. 
Hutton’ &)Co:,/70 IN.C: App. 517, 320°S.E.2d 
424, modified on other grounds, 314 N.C. 267, 
333 S.E.2d 236 (1985). 

Investor’s Involvement in Constructing 
Offer Made to Him Did Not Bar Recovery. 
— Fact that investor in limited partnership 
was somehow involved in the construction of 
the terms of the offer made to him did not bar 
recovery in suit for recession of securities, vio- 
lation of registration requirements and fraud. 
Walker v. Montclaire Hous. Partners, 736 F. 
Supp. 1358 (M.D.N.C. 1990). 

Cattle feeding program involving the buy- 
ing, financings, caring for and sale of cattle for 
investors, which was open to any interested 
investors and advertised in national publica- 
tions, was an investment contract which was 
not entitled to a private placement exemption 
and hence a security within the meaning of the 
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applicable federal and state securities laws. 
Waterman v. Alta Verde Indus., Inc., 643 F. 
Supp. 797 (E.D.N.C. 1986), aff’d, 833 F.2d 1006 
(4th Cir. 1987). 

To determine if an omitted fact is mate- 
rial under this section, evidence must be pre- 
sented that there is a substantial likelihood 
that a reasonable purchaser would consider it 
important in deciding whether or not to pur- 
chase. State v. Williams, 98 N.C. App. 274, 390 
S.E.2d 746, cert. denied, 327 N.C. 144, 394 
S.E.2d 184 (1990). 

Evidence Sufficient for Conviction. — 
The evidence supported defendant’s conviction 
for making material misrepresentations and 
omissions in connection with the sale of securi- 
ties, where the defendant convinced elderly 
investors to withdraw funds from a legitimate 
investment company and placed the funds in 
his own accounts and used them for risky 
investments. State v. Davidson, 131 N.C. App. 
276, 506 S.E.2d 743 (1998). 

Cited in Bache Halsey Stuart, Inc. v. 
Hunsucker, 38 N.C. App. 414, 248 S.E.2d 567 
(1978); Weft, Inc. v. G.C. Inv. Assocs., 630 F. 
Supp. 1138 (E.D.N.C. 1986); Simms Inv. Co. v. 
E.F. Hutton & Co., 688 F. Supp. 193 (M.D.N.C. 
1988); Simpson v. Specialty Retail Concepts, 
Inc., 149 F.R.D. 94 (M.D.N.C. 1993); Teague v. 
Bakker, 35 F.3d 978 (4th Cir. 1994); Jay Group, 
Ltd. v. Glasgow, 139 N.C. App. 595, 534 S.E.2d 
233, 2000 N.C. App. LEXIS 975 (2000), cert. 
denied, 353 N.C. 265, 546 S.E.2d 100 (2000). 


It is unlawful for any person to make or cause to be made, in any document 
filed with the Administrator or in any proceeding under this Chapter, any 
statement which is, at the time and in the light of the circumstances under 
which it is made false or misleading in any material respect. (1973, c. 1380.) 


§ 78A-10. Unlawful representations concerning registra- 
tion or exemption. 


(a) Neither (i) the fact that an application for registration under Article 5 or 
a registration statement under Article 4 has been filed nor (11) the fact that a 
person or security is effectively registered constitutes a finding by the 
Administrator that any document filed under this Chapter is true, complete, 
and not misleading. Neither any such fact nor the fact that an exemption or 
exception is available for a security or a transaction means that the Adminis- 
trator has passed in any way upon the merits or qualifications of, or 
recommended or given approval to, any person, security, or transaction. 

(b) Itis unlawful to make, or cause to be made, to any prospective purchaser, 
see or client any representation inconsistent with subsection (a). (1973, 
(a ore OF 


§ 78A-11. Unlawful telephone rooms. 


Itis unlawful for any person to willfully manage, supervise, control, or own, 
directly or indirectly, either alone or in association with others, any telephone 
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room in this State. For purposes of this section, “telephone room” means an 
enterprise in which two or more persons engage in telephone communications 
with members of the public using two or more telephones at one location, or 
more than one location in a common scheme or enterprise, in violation of G.S. 
78A-8 or G.S. 78A-12. It is an affirmative defense to a prosecution under this 
section that the person acted in good faith and did not directly or indirectly 
induce an act or acts constituting a violation of G.S. 78A-8 or G.S. 78A-12. 
GOO ex456ss41.) 


§ 78A-12. Manipulation of market. 


(a) In addition to the prohibitions of G.S. 78A-8, it is unlawful for any person 
to do any of the following: 

(1) Willfully quote a fictitious price with respect to a security. 

(2) Effect a transaction in a security which involves no change in the 
beneficial ownership of the security, for the purpose of creating a false 
or misleading appearance of active trading in a security, or a false or 
misleading appearance of activity with respect to the market for the 
security. 

(3) Enter an order for the purchase of a security with the knowledge that, 
at substantially the same time, an order of substantially the same 
size, and at substantially the same price, for the sale of the security 
has been, or will be, entered by or for the same person, or an affiliated 
person, for the purpose of creating a false or misleading appearance of 
active trading in a security, or a false or misleading appearance of 
activity with respect to the market for the security. 

(4) Enter an order for the sale of a security with knowledge that, at 
substantially the same time, an order of substantially the same size, 
and at substantially the same price, for the purchase of the security 
has been, or will be, entered by or for the same person, or an affiliated 
person, for the purpose of creating a false or misleading appearance of 
active trading in a security, or a false or misleading appearance of 
activity with respect to the market for the security. 

(5) Employ any other deceptive or fraudulent device, scheme, or artifice to 
manipulate the market in a security, including the issuance, with the 
intent to deceive or defraud, of analyses, reports, or financial state- 
ments that are false or misleading in any material respect. 

(b) A transaction effected in compliance with the applicable provisions of the 
Securities Exchange Act of 1934 and the rules and regulations of the Securities 
and Exchange Commission thereunder is not manipulation of the market 
under subsection (a) of this section. (1991, c. 456, s. 1; 2003-413, s. 1.) 


§ 78A-13. Disclosures required in offer and sale of 
viaticals. 


(a) Disclosures Required Prior to Signing of Purchase Agreement or Trans- 
fer of Consideration. — The following disclosures shall be required in the offer 
and sale of viatical settlement contracts, whether such offer and sale is 
pursuant to an exemption from registration or pursuant to the registration of 
such securities, and shall be conspicuously displayed in each viatical settle- 
ment purchase agreement or in a separate document signed by the viatical 
settlement purchaser and by the issuer or its sales agent: 

(1) Disclosures prior to payment of consideration. — On or before the date 
the viatical settlement purchaser remits consideration pursuant to 
the purchase agreement, the viatical settlement purchaser shall be 
provided the following written disclosures: 
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. The name, principal business, and mailing addresses, and tele- 


phone number of the issuer; 


. The suitability standards for prospective purchasers as set forth by 


rule or order promulgated by the Administrator; 


A description of the issuer’s type of business organization and the 


state in which the issuer is organized or incorporated; 


. A brief description of the business of the issuer; 
. If the issuer retains ownership or becomes the beneficiary of the 


insurance policy, an audit report from an independent certified 
public accountant together with a balance sheet and related 
statements of income, retained earnings, and cash flows that 
reflect the issuer’s financial position, the results of the issuer’s 
operations, and the issuer’s cash flows as of a date within six 
months before the date of the initial issuance of the securities 
described in this subdivision. The financial statements shall be 
prepared in conformity with generally accepted accounting prin- 
ciples. If the date of the audit report is more than 120 days before 
the date of the initial issuance of the securities described in this 
subdivision, the issuer shall provide unaudited interim financial 
statements; 


f. The names of all directors, officers, partners, members, or trustees 


of the issuer; 


g. A description of any order, judgment, or decree that is final as to 


the issuing entity of any state, federal, or foreign governmental 
agency or administrator, or of any state, federal, or foreign court 
of competent jurisdiction (1) revoking, suspending, denying, or 
censuring, for cause, any license, permit, or other authority of the 
issuer or of any director, officer, partner, member, trustee, or 
person owning or controlling, directly or indirectly ten percent 
(10%) or more of the outstanding interest or equity securities of 
the issuer, to engage in the securities, commodities, franchise, 
insurance, real estate, or lending business or in the offer or sale 
of securities, commodities, franchises, insurance, real estate, or 
loans, (11) permanently restraining, enjoining, barring, suspend- 
ing, or censuring any such person from engaging in or continuing 
any conduct, practice, or employment in connection with the offer 
or sale of securities, commodities, franchises, insurance, real 
estate, or loans, (111) convicting any such person of, or pleading 
nolo contendere by any such person to, any felony or misde- 
meanor involving a security, commodity, franchise, insurance, 
real estate, or loan, or any aspect of the securities, commodities, 
franchise, insurance, real estate, or lending business, or involving 
dishonesty, fraud, deceit, embezzlement, fraudulent conversion, 
or misappropriation of property, or (iv) holding any such person 
hable in a civil action involving breach of a fiduciary duty, fraud, 
deceit, embezzlement, fraudulent conversion, or misappropria- 
tion of property. This subdivision does not apply to any order, 
judgment, or decree that has been vacated or overturned or is 
more than 10 years old; 


h. Notice of the purchaser’s right to rescind or cancel the investment 


and receive a refund; 


i. A statement to the effect that any projected rate of return to the 


purchaser from the purchase of a viatical settlement contract or 
any fractionalized or pooled interest therein is based on an 
estimated life expectancy for the person insured under the life 
insurance policy; that the return on the purchase may vary 
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substantially from the expected rate of return based upon the 
actual life expectancy of the insured that may be less than, may 
be equal to, or may greatly exceed the estimated life expectancy; 
and that the rate of return would be higher if the actual life 
expectancy were less than, and lower if the actual life expectancy 
were greater than, the estimated life expectancy of the insured at 
the time the viatical settlement contract was closed; 

j. Astatement that the purchaser should consult with his or her tax 
advisor regarding the tax consequences of the purchase of the 
viatical settlement contract or any fractionalized or pooled inter- 
est therein; and 

k. Any other information as may be prescribed by rule or order of the 
Administrator. 

(2) Disclosures prior to closing. — At least five business days prior to the 
date the purchase agreement is signed, the viatical settlement pur- 
chaser shall receive the following written disclosures: 

a. The name, address, and telephone number of the issuing insurance 
company and the name, address, and telephone number of the 
state or foreign country regulator of the insurance company; 

b. The total face value of the insurance policy and the percentage of 
the insurance policy the purchaser will own; 

c. The insurance policy number, issue date, and type: 

d. If a group insurance policy, the name, address, and telephone 
number of the group and, if applicable, the material terms and 
conditions of converting the policy to an individual policy, includ- 
ing the amount of increased premiums; 

e. If a term insurance policy, the term and the name, address, and 
telephone number of the person who will be responsible for 
renewing the policy if necessary; 

f. Whether the insurance policy is beyond the state statute for 
contestability and the reason therefor; 

g. The insurance policy premiums and terms of premium payments; 

h. The amount of the purchaser’s money that will be set aside to pay 
premiums; 

i. The name, address, and telephone number of the person who will be 
the insurance policy owner and the person who will be responsi- 
ble for paying premiums; 

j. The date on which the purchaser will be required to pay premiums 
and the amount of the premium, if known; 

k. A statement of risk factors associated with investment in viatical 
settlement contracts, including, but not limited, to the following: 
1. The purchaser will receive no returns (i.e., dividends and 

interest) until the insured dies. 

2. The actual annual rate of return on a viatical settlement 
contract is dependent upon an accurate projection of the 
insured’s life expectancy, and the actual date of the insured’s 
death. An annual “guaranteed” rate of return is not deter- 
minable. 

3. The viaticated life insurance contract should not be considered 
a liquid purchase since it is impossible te predict the exact 
timing of its maturity and the funds probably are not 
available until the death of the insured. There is no estab- 
lished secondary market for resale of these products by the 
purchaser. 

4. The purchaser may lose all benefits or may receive substan- 
tially reduced benefits if the insurer goes out of business 
during the term of the viatical investment. 
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The purchaser is responsible for payment of the insurance 
premium or other costs related to the policy, if required by the 
terms of the viatical purchase agreement. These payments 
may reduce the purchaser’s return. If a party other than the 
purchaser is responsible for the payment, the name and 
address of that party also shall be disclosed. 


. If the purchaser is responsible for payment of the insurance 


premiums or other costs related to the policy or if the insured 
returns to health, the amount of the premiums, if applicable. 
The name and address of any person providing escrow services 
and the relationship to the issuer. 
The amount of any trust fees or other expenses to be charged 
to the viatical settlement purchaser shall be disclosed. 
Whether the purchaser is entitled to a refund of all or part of 
his or her investment under the settlement contract if the 
policy is later determined to be null and void. 
A disclosure that group policies may contain limitations or 
caps in the conversion rights; that additional premiums may 
have to be paid if the policy is converted; the name of the 
party responsible for the payment of the additional premi- 
ums; and, if a group policy is terminated and replaced by 
another group policy, that there may be no right to convert 
the original coverage. 
A disclosure of the risks associated with policy contestability 
including, but not limited to, the risk that the purchaser will 
have no claim or only a partial claim to death benefits should 
the insurer rescind the policy within the contestability pe- 
riod. 
A disclosure of whether the purchaser will be the owner of the 
policy in addition to being the beneficiary, and if the pur- 
chaser is the beneficiary only and not also the owner, the 
special risks associated with that status, including, but not 
limited to, the risk that the beneficiary may be changed or 
the premium may not be paid. 
The experience and qualifications of the person who deter- 
mines the life expectancy of the insured, 1.e., in-house staff, 
independent physicians, and specialty firms that weigh med- 
ical and actuarial data; the information this projection is 
based on; and the relationship of the projection maker to the 
viatical settlement provider, if any. 
Disclosure to an investor shall include distribution of a 
brochure describing the process of investment in viatical 
settlements. The NAIC’s form for the brochure shall be used 
unless the Administrator prescribes one by rule or order. 


|. Any other information as may be prescribed by rule or order of the 
Administrator. 


(b) Disclosures Required Upon Assignment or Sale of Underlying Insurance 
Policy. — The issuer shall provide the viatical settlement purchaser with at 
least the following disclosures no later than at the time of the assignment, 
transfer, or sale of all or a portion of an insurance policy underlying the viatical 
settlement contract, and the disclosure shall be contained in a document 
signed by the viatical settlement purchaser and by the issuer or its sales agent: 

(1) Disclose all the life expectancy certifications obtained by the provider 


in the process of determining the price paid to the viator. 


(2) State whether premium payments or other costs related to the policy 


have been escrowed. If escrowed, state the date upon which the 
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escrowed funds will be depleted; whether the purchaser will be 
responsible for payment of premiums thereafter and, if so, the amount 
of the premiums; and the name and address of the escrow agent. 

(3) State whether premium payments or other costs related to the policy 
have been waived. If waived, disclose whether the investor will be 
responsible for payment of the premiums if the insurer that wrote the 
policy terminates the waiver after purchase and the amount of those 
premiums. 

(4) Disclose the type of policy offered or sold, 1.e., whole life, term life, 
universal life, or a group policy certificate, any additional benefits 
contained in the policy, and the current status of the policy. 

(5) If the policy is term insurance, disclose the special risks associated 
with term insurance including, but not limited to, the purchaser’s 
responsibility for additional premiums if the viator continues the term 
policy at the end of the current term. 

(6) State whether the policy is contestable. 

(7) State whether the insurer that wrote the policy has any additional 
rights that could negatively affect or extinguish the purchaser’s rights 
under the viatical settlement contract, what these rights are, and 
under what conditions these rights are activated. 

(8) State the name and address of the person responsible for monitoring 
the insured’s condition. Describe how often the monitoring of the 
insured’s condition is done, how the date of death is determined, and 
how and when this information will be transmitted to the purchaser. 
(2001-436, s. 7.) 


Editor’s Note. — Session Laws 2001-436, s. Session Laws 2001-436, s. 18, made this 
17 is a severability clause. section effective April 1, 2002. 


§ 78A-14. Advertising of Viatical Settlement Contracts. 


(a) The purpose of this section is to provide prospective viatical settlement 
purchasers with clear and unambiguous statements in the advertisement of 
viatical settlement contracts and to assure the clear, truthful, and adequate 
disclosure of the benefits, risks, limitations, and exclusions of any contract or 
purchase agreement offered or sold. This purpose is intended to be accom- 
plished by the establishment of guidelines and standards of permissible and 
impermissible conduct in the advertising of viatical settlement contracts to 
assure that product descriptions are presented in a manner that prevents 
unfair, deceptive, or misleading advertising and is conducive to accurate 
presentation and description of viatical settlement contracts through the 
advertising media and material used by issuers of viatical settlement contracts 
and their sales agents. 

(b) This section shall apply to any advertising of viatical settlement con- 
tracts intended for dissemination in this State, including Internet advertising 
viewed by persons located in this State. Where disclosure requirements are 
established pursuant to federal regulation, this section shall be interpreted so 
as to minimize or eliminate conflict with federal regulation wherever possible. 

(c) Every person offering or selling viatical settlement contracts shall 
establish and, at all times, maintain a system of control over the content, form, 
and method of dissemination of all advertisements of these securities. All 
advertisements, regardless of by whom written, created, designed, or pre- 
sented, shall be the responsibility of the issuer. A system of control shall 
include regular routine notification, at least once a year, to agents and others 
authorized by the issuer who disseminate advertisements of the requirements 
and procedures for approval before the use of any advertisements not fur- 
nished by the issuer. 
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(d) Advertisements shall be truthful and not misleading in fact or by 
implication. The form and content of an advertisement of a contract or 
purchase agreement, product, or service shall be sufficiently complete and 
clear so as to avoid deception. It shall not have the capacity or tendency to 
mislead or deceive. Whether an advertisement has the capacity or tendency to 
mislead or deceive shall be determined by the Administrator from the overall 
impression that the advertisement may be reasonably expected to create upon 
a person of average education or intelligence within the segment of the public 
to which it is directed. 

(e) Certain viatical settlement contract advertisements are deemed false 
and misleading on their face and are prohibited. False and misleading viatical 
settlement advertisements include, but are not limited to, the following 
representations: 

(1) “Guaranteed”, “fully secured”, “100 percent secured”, “fully insured”, 
“secure”, “safe”, “backed by rated insurance companies”, “backed by. 
federal law”, “backed by state law”, or “state guaranty funds”, or 
similar representations; 

(2) “No risk”, “minimal risk”, “low risk”, “no speculation”, “no fluctuation”, 
or similar representations; 

(3) “Qualified or approved for individual retirement accounts (IRAs), Roth 
IRAs, 401(k) plans, simplified employee pensions (SEP), 403(b), 
Keogh plans, TSA, other retirement account rollovers”, “tax deferred”, 
or similar representations; 

(4) Utilization of the word “guaranteed” to describe the fixed return, 
annual return, principal, earnings, profits, investment, or similar 
representations; 

(5) “No sales charges or fees” or similar representations; 

(6) “High yield”, “superior return”, “excellent return”, “high return”, 
“quick profit”, or similar representations; 

(7) Purported favorable representations or testimonials about the benefits 
of contracts or purchase agreements as an investment, taken out of 
context from newspapers, trade papers, journals, radio and television 
programs, and all other forms of print and electronic media. 

(f) All information required to be disclosed under this section shall be set out 
conspicuously and in close conjunction with the statements to which such 
information relates or under appropriate captions of such prominence that it 
shall not be minimized, rendered obscure or presented in an ambiguous 
fashion, or intermingled with the context of the advertisement so as to be 
confusing or misleading. 

(¢) An advertisement shall not: 

(1) Omit material information or use words, phrases, statements, refer- 
ences, or illustrations if the omission or use has the capacity, ten- 
dency, or effect of misleading or deceiving purchasers or prospective 
purchasers as to the nature or extent of any benefit, loss covered, 
premium payable, or state or federal tax consequence. The fact that 
the contract or purchase agreement offered is made available for 
inspection before consummation of the sale, or an offer is made to 
refund the payment if the purchaser is not satisfied or that the 
contract or purchase agreement includes a “free look” period that 
satisfies or exceeds legal requirements, does not remedy misleading 
statements. 

(2) Use the name or title of a life insurance company or a policy unless the 
insurer has approved the advertisement. 

(3) Represent that premium payments will not be required to be paid on 
the policy that is the subject of a contract or purchase agreement in 
order to maintain that policy, unless that is the fact. 
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(4) State or imply that interest charged on an accelerated death benefit or 
a policy loan is unfair, inequitable, or in any manner an incorrect or 
improper practice. 

(5) State or imply that a contract or purchase agreement, benefit, or 
service has been approved or endersed by a group of individuals, 
society, association, or other organization unless that is the fact and 
unless any relationship between an organization and the seller or its 
agents is disclosed. If the entity making the endorsement or testimo- 
nial is owned, controlled, or managed by the seller or its agents, or 
recelves any payment or other consideration from the seller or its 
agents for making an endorsement or testimonial, that fact shall be 
disclosed in the advertisement. 

(6) Contain statistical information unless it accurately reflects recent and 
relevant facts. The source of all statistics used in an advertisement 
shall be identified. 

(7) Disparage insurers, providers, brokers, dealers, salesmen, insurance 
producers, policies, services, or methods of marketing. 

(8) Use a trade name, group designation, name of the parent company of 
an issuer, name of a particular division of the issuer, service mark, 
slogan, symbol, or other device or reference without disclosing the 
name of the issuer, if the advertisement would have the capacity or 
tendency to mislead or deceive as to the true identity of the issuer, or 
to create the impression that a company other than the issuer would 
have any responsibility for the financial obligation under a contract or 
purchase agreement. 

(9) Use any combination of words, symbols, or physical materials that by 
their content, phraseology, shape, color, or other characteristics are so 
similar to a combination of words, symbols, or physical materials used 
by a government program or agency or otherwise appear to be of such 
a nature that they tend to mislead prospective purchasers into 
believing that the solicitation is in some manner connected with a 
government program or agency. 

(10) Create the impression that the issuer, its financial condition or 
status, the payment of its claims, or the merits, desirability, or 
advisability of its contracts or purchase agreement forms are recom- 
mended or endorsed by any government entity. 

(h) The words “free”, “no cost”, “without cost”, “no additional cost”, “at no 
extra cost”, or words of similar import shall not be used with respect to any 
benefit or service unless true. An advertisement may specify the charge for a 
benefit or a service, may state that a charge is included in the payment, or use 
other appropriate language. 

(1) Testimonials, appraisals, or analysis used in advertisements must be 
genuine; represent the current opinion of the author; be applicable to the 
contract or purchase agreement, product, or service advertised, if any; and be 
accurately reproduced with sufficient completeness to avoid misleading or 
deceiving prospective purchasers as to the nature or scope of the testimonials, 
appraisals, analysis, or endorsement. In using testimonials, appraisals, or 
analysis, the issuer makes as its own all the statements contained therein, and 
the statements are subject to all the provisions of this section. 

(j) If the individual making a testimonial, appraisal, analysis, or an en- 
dorsement has a financial interest in the issuer or related entity as a 
stockholder, director, officer, employee, or otherwise, or receives any benefit 
directly or indirectly other than required union scale wages, that fact shall be 
prominently disclosed in the advertisement. 

(k) When an endorsement refers to benefits received under a contract or 
purchase agreement, all pertinent information shall be retained for a period of 
five years after its use. 
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(1) The name of the issuer shall be clearly identified in all advertisements 
about the issuer or its contract or purchase agreements, products, or services, 
and if any specific contract or purchase agreement is advertised, the contract 
or purchase agreement shall be identified either by form number or some other 
appropriate description. If an application is part of the advertisement, the 
name of the issuer shall be shown on the application. 

(m) An advertisement may state that issuer is registered in the state where 
the advertisement appears, provided it does not exaggerate that fact or suggest 
or imply that a competing issuer may not be so licensed. The advertisement 
may ask the audience to consult the issuer’s web site or contact the department 
of insurance and/or the state securities regulatory agency to find out if the 
state requires licensing or registration and, if so, whether the issuer or its sales 
agents are licensed. 

(n) The name of the actual issuer shall be stated in all of its advertisements. 
An advertisement shall not use a trade name, any group designation, name of 
any affiliate or controlling entity of the issuer, service mark, slogan, symbol, or 
other device in a manner that would have the capacity or tendency to mislead 
or deceive as to the true identity of the actual issuer or create the false 
impression that an affiliate or controlling entity would have any responsibility 
for the financial obligation of the issuer. 

(o) An advertisement shall not directly or indirectly create the impression 
that any state or federal governmental agency endorses, approves, or favors: 

(1) Any issuer or its business practices or methods of operation; 

(2) The merits, desirability, or advisability of any contract or purchase 
agreement; 

(3) Any contract or purchase agreement; or 

(4) Any policy or life insurance company. 

(p) If the advertiser emphasizes the speed with which the viatication will 
occur, the advertising must disclose the average time frame from completed 
application to the date of offer and from acceptance of the offer to receipt of the 
funds by the viator. (2001-436, s. 7.) 


Editor’s Note. — Session Laws 2001-436, s. Session Laws 2001-436, s. 18, made this 
17 is a severability clause. section effective April 1, 2002. 


§ 78A-15: Reserved for future codification purposes. 


ARTICLE 3. 


Exemptions. 


§ 78A-16. Exempt securities. 


The following securities are exempted from G.S. 78A-24 and 78A-49(d): 

(1) Any security Gncluding a revenue obligation) issued or guaranteed by 
the United States, any state, any political subdivision of a state, or 
any agency or corporate or other instrumentality of one or more of the 
foregoing; or any certificate of deposit for any of the foregoing; 

(2) Any security issued or guaranteed by Canada, any Canadian province, 
any political subdivision of any such province, any agency of one or 
more of the foregoing, or any other foreign government with which the 
United States currently maintains diplomatic relations, if the security 
is recognized as a valid obligation by the issuer or guarantor; 

(3) Any security issued by and representing an interest in or a debt of, or 
guaranteed by, any bank organized under the laws of the United 
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States, or any bank, savings institution, or trust company organized 
and supervised under the laws of any state; 

(4) Any security issued by and representing an interest in or a debt of, or 
guaranteed by, any federal savings and loan association, or any 
building and loan or similar association organized under the laws of 
any state and authorized to do business in this State; 

(5) Any security issued by and representing an interest in or a debt of, or 
guaranteed by, any insurance company organized under the laws of 
any state and authorized to do business in this State; but this 
exemption does not apply to an annuity contract, investment contract, 
or similar security under which the promised payments are not fixed 
in dollars but are substantially dependent upon the investment 
results of a segregated fund or account invested in securities unless 
the issuing or delivering company has satisfied the Commissioner of 
Insurance that it is in compliance with G.S. 58-7-95; 

(6) Any security issued or guaranteed by any federal credit union or any 
credit union, industrial loan association, or similar association orga- 
nized and supervised under the laws of this State; 

(7) Any security issued or guaranteed by any railroad, other common 
carrier, public utility, or holding company of one of the foregoing which 
is (1) subject to the jurisdiction of the Interstate Commerce Commis- 
sion; (ii) a registered holding company under the Public Utility 
Holding Company Act of 1935 or a subsidiary of such a company 
within the meaning of that act; (iii) regulated in respect of its rates 
and charges by a governmental authority of the United States or any 
state; or (iv) regulated in respect of the issuance or guarantee of the 
security by a governmental authority of the United States, any state, 
Canada, or any Canadian province; 

(8) Repealed by Session Laws 2001-149, s. 1. 

(9) Any security issued by any person organized and operated not for 
private profit but exclusively for religious, educational, benevolent, 
charitable, fraternal, social, athletic, or reformatory purposes, or as a 
chamber of commerce or trade or professional association provided, 
however, that the Administrator may by rule or order impose condi- 
tions upon this exemption either generally or in relation to specific 
securities or transactions; 

(10) Any commercial paper which arises out of a current transaction or 
the proceeds of which have been or are to be used for current 
transactions, and which evidences an obligation to pay cash within 
nine months of the date of issuance, exclusive of days of grace, or any 
renewal of such paper which is likewise limited, or any guarantee of 
such paper or of any such renewal; 

(11) Any interest in an employees’ stock or equity purchase, option, 
savings, pension, profit-sharing or other similar benefit plan; 

(12) Any bond or note secured by lien on vessels shown by policies of 
marine insurance taken out in responsible companies to be of value, 
after deducting any and all other indebtedness secured by prior lien, 
of not less than one hundred twenty-five percent (125%) of the par 
amount of such bonds or notes; 

(13) Any capital stock issued by a professional corporation organized 
pursuant to the provisions of the Professional Corporation Act, 
Chapter 55B; 

(14) Any security issued by G) any mutual association or agricultural 
marketing association organized or domesticated and existing under 
Subchapter IV or Subchapter V, respectively, of Chapter 54 of the 
General Statutes of North Carolina; or (11) any electric or telephone 
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membership corporation organized or domesticated and existing un- 
der Chapter 117 of the General Statutes of North Carolina. 

(15) Any security listed or approved for listing upon notice of issuance on 
an exchange registered with the United States Securities and Ex- 
change Commission or quoted or approved for quotation upon notice of 
issuance on an automated quotation system operated by a national 
securities association registered with the United States Securities 
and Exchange Commission, provided such security or class of securi- 
ties, exchange or system is approved by rule of the Administrator; any 
other security of the same issuer which is of senior or substantially 
equal rank; any security called for by subscription rights or warrants 
so listed or approved; or any warrant or right to purchase or subscribe 
to any of the foregoing, (1925),ca 190,/s31341927- c. AO sea 193 ie 
O43 No 1950, Ch 456 ,es2t JOC Zoo vss le 0 foneml ool room 
624, °s, 1: 1983) ¢) Sli visse4y o71989 tReet Sess. 1990) ie oO ome: 


2001-149, s. 1; 2001-201, s. 7.) 


CASE NOTES 


Questions of Fact. — The questions of 
whether debentures of a finance company sold 
to individuals in this State in a given case are 
exempted securities and of whether such sales 
were transactions exempted from the operation 
and of whether the debentures sold to individ- 
uals in this State in a given case were of a class 
that should have been registered before being 
offered for sale or sold within this State are 


questions of fact. State v. Franks, 262 N.C. 94, 
136 S.E.2d 623 (1964). 

Questions of Law. — The questions of what 
securities are exempted securities and of what 
transactions are exempted from the operation 
of the Securities Law, and of what securities 
cannot be offered for sale or sold unless regis- 
tered are questions of law. State v. Franks, 262 
N.C. 94, 136 S.E.2d 623 (1964). 


§ 78A-17. Exempt transactions. 


Except as otherwise provided in this Chapter, the following transactions are 
exempted from G.S. 78A-24 and G.S. 78A-49(d): 
(1) Any isolated nonissuer transaction, whether effected through a dealer 


or not. 


(2) Any nonissuer distribution other than by a controlling person of an 


outstanding security if 


a. Arecognized securities manual contains the names of the issuer’s 
officers and directors, a balance sheet of the issuer as of a date 
within 18 months, and a profit and loss statement for either the 
fiscal year preceding that date or the most recent year of opera- 


tions, or 


b. A registered dealer files with the Administrator such information 
relating to the issuer as the Administrator may by rule or order 


require, or 


c. The security has a fixed maturity or a fixed interest or dividend 
provision and there has been no default during the current fiscal 
year or within the three preceding fiscal years, or during the 
existence of the issuer and any predecessors if less than three 
years, in the payment of principal, interest, or dividends on the 


security. 


(3) Any nonissuer transaction effected by or through a registered dealer 
pursuant to an unsolicited order or offer to buy; but the Administrator 
may by rule require that the customer acknowledge upon a specified 
form that the sale was unsolicited, and that a signed copy of each such 
form be preserved by the dealer for a specified period. 
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(4) Any transaction between the issuer or other person on whose behalf 
the offering is made and an underwriter, or among underwriters. 

(5) Any transaction in a bond or other evidence of indebtedness secured by 
a lien or security interest in real or personal property, or by an 
agreement for the sale of real estate or chattels, if the entire security 
interest or agreement, together with all the bonds or other evidences 
of indebtedness secured thereby, is offered and sold as a unit. 

(6) Any transaction by an executor, administrator, sheriff, marshal, re- 
ceiver, trustee in bankruptcy, guardian, or conservator. 

(7) Any transaction executed by a person holding a bona fide security 
interest without any purpose of evading this Chapter. 

(8) Any offer or sale to an entity which has a net worth in excess of one 
million dollars ($1,000,000) as determined by generally accepted 
accounting principles, bank, savings institution, trust company, in- 
surance company, investment company as defined in the Investment 
Company Act of 1940, pension or profit-sharing trust, or other 
financial institution or institutional buyer, or to a dealer, whether the 
purchaser is acting for itself or in some fiduciary capacity. 

(9) Any transaction pursuant to an offer directed by the offeror to not 
more than 25 persons, other than those persons designated in 
subdivision (8), in this State during any period of 12 consecutive 
months, whether or not the offeror or any of the offerees is then 
present in this State, if the seller reasonably believes that all the 
buyers in this State are purchasing for investment. The Administra- 
tor may by rule or order withdraw, amend, or further condition this 
exemption for any security or security transaction. There is estab- 
lished a fee of one hundred fifty dollars ($150.00) to recover costs for 
any filing required. 

(10) Any offer or sale of a preorganizational certificate or subscription if: 
(i) no commission or other remuneration is paid or given directly or 
indirectly for soliciting any prospective subscriber; (ii) no public 
advertising or solicitation is used in connection with the offer or sale; 
(111) the number of subscribers does not exceed 10 and the number of 
offerees does not exceed 25; and (iv) no payment is made by any 
subscriber. 

(11) Any transaction pursuant to an offer to existing security holders of 
the issuer, including persons who at the time of the transaction are 
holders of convertible securities, nontransferable warrants, or trans- 
ferable warrants exercisable within not more than 90 days of their 
issuance, if (1) no commission or other remuneration (other than a 
standby commission) is paid or given directly or indirectly for solicit- 
ing any security holder in this State, or (11) the issuer first files a notice 
specifying the terms of the offer and the Administrator does not by 
order disallow the exemption within the next 10 full business days. 

(12) Any offer (but not a sale) of a security for which registration 
statements have been filed under both this Chapter and the Securities 
Act of 1933 if no stop order or refusal order is in effect and no public 
proceeding or examination looking toward such an order is pending 
under either act. 

(13) Any offer or sale by a domestic entity of its own securities if (i) the 
entity was organized for the purpose of promoting community, agri- 
cultural or industrial development of the area in which the principal 
office is located, (ii) the offer or sale has been approved by resolution 
of the county commissioners of the county in which its principal office 
is located, and, if located in a municipality or within two miles of the 
boundaries thereof, by resolution of the governing body of such 
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municipality, (11) no commission or other remuneration is paid or 

given directly or indirectly for soliciting any prospective buyer in this 

State, and (iv) the entity is both organized and operated principally to 

promote some community, industrial, or agricultural development 

that confers a public benefit rather than organized and operated 
principally to generate a pecuniary profit. 

(14) Any offer, sale or issuance of securities pursuant to an employees’ 
stock or equity purchase, option, savings, pension, profit-sharing, or 
other similar benefit plan that is exempt under the provisions of G.S. 
78A-16(11). 

(15) Any offer or sale of limited partnership interests in a partnership 
organized under the North Carolina Uniform Limited Partnership Act 
for the sole purpose of constructing, owning and operating a low and 
moderate income rental housing project located in North Carolina if 
the total amount of the offering and the total number of limited 
partners, both within and without this State for each such partner- 
ship, does not exceed five hundred thousand dollars ($500,000) and 
100 respectively. This exemption shall be allowed without limitation 
as to (i) the number, either in total or within any time period, of 
separate partnerships which may be formed by the same general 
partner or partners, sponsors or individuals in which partnership 
interests are offered; (11) the period over which such offerings can be 
made; (111) the amount of each limited partner’s investment; or (iv) the 
period over which such investment is payable to the partnership. For 
purposes of this subdivision (15), the term “low and moderate rental 
housing project” means: 

a. Any housing project with respect to which a mortgage is insured or 
guaranteed under section 221(d)(3) or 221(d)(4) or 236 of the 
National Housing Act, or any housing project financed or assisted 
by direct loan, mortgage insurance or guaranty, or tax abatement 
under similar provisions of federal, State or local laws, whether 
now existing or hereafter enacted; or 

b. Any housing project, some or all of the units of which are available 
for occupancy by families or individuals eligible to receive subsi- 
dies under section 8 of the United States Housing Act of 1937, as 
amended, or under the provisions of other federal, State or local 
law authorizing similar levels of subsidy for lower income fami- 
lies, whether now existing or hereafter enacted; or 

c. Any housing project with respect to which a loan is made, insured 
or guaranteed under Title V, section 515, of the Housing Act of 
1949, or under similar provisions of other federal, State or local 
laws, whether now existing or hereafter enacted. 

(16) Any offer to purchase or to sell or any sale or issuance of a security, 
other than a security covered under federal law, pursuant to a plan 
approved by the Administrator after a hearing conducted pursuant to 
the provisions of G.S. 78A-30 or any transaction incident to any other 
judicially or governmentally approved reorganization in which a 
security is issued in exchange for one or more outstanding securities, 
ae or property interests, or partly in such exchange and partly 
cash. 

(17) Any transaction that is exempt pursuant to rules established by the 
Administrator creating limited offering transactional exemptions that 
are consistent with the objectives of compatibility with federal limited 
offering exemptions and uniformity among the states. There is estab- 
lished a fee of one hundred fifty dollars ($150.00) to recover costs for 
any filing required by such rules. 
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(18) Any transaction incident to a class vote by security holders, pursuant 


to the articles of incorporation or similar organizational document or 
the applicable statute governing the internal affairs of the entity, on a 
merger, conversion, consolidation, share exchange, reclassification of 
securities, or sale of an entity’s assets in consideration of the issuance 
of securities of another entity. 


(19) Any offer or sale of any viatical settlement contract or any fraction- 


alized or pooled interest therein by the issuer in a transaction that 

meets all of the following criteria: 

a. The underlying viatical settlement transaction with the viator was 
not in violation of any applicable state or federal law; and 

b. The offer and sale of such contract or interest therein is conducted 
in accordance with such conditions as the Administrator requires 
by rule or order, including conditions governing advertising, 
suitability standards, financial statements, the investor’s right of 
rescission, and the disclosure of information to offerees and 
purchasers. 

The Administrator may establish a fee to recover costs for any filing 

required by such rules, not to exceed five hundred dollars ($500.00). 

CeO eomcrl Osa: O27. Ca149.5..4-.1935 (cc,.90. 15431 9b cet ooss. 

ee DO mGenh Os LOG i Gul 235.SS.2 05° LO ile Cc (Stel onl Ol ONC aL SOU: 

LOnenmes LO2.6760103 Sy, 1l979,.¢c..647 1s. 1; 1931,.c,624.s.2:.19381 (Rep: 

Searls 2) vic 265 ass. WIZ: 1983.20. 009 16612606 essen: 

1997-419, 5.5; 2001-197, s. 1; 2001-201, ss. 8, 9, 10, 11, 12; 2001-436, 


s. 8; 2002-126, ss. 29A.22, 29A.23; 2004-203, s. 6.) 


Effect of Amendments. — Session Laws 
2004-208, s. 6, effective August 17, 2004, in- 
serted “G.S.” preceding “78A-49(d)” in the intro- 
ductory paragraph; and made minor punctua- 
tion changes throughout the section. 


Legal Periodicals. — For comment on lm- 
ited offerings, the federal securities code and 
increased burdens on the North Carolina Secu- 
rities Act, see 15 Wake Forest L. Rev. 506 
(1979). 


CASE NOTES 


Questions of Fact. — The questions of 
whether debentures of a finance company sold 
to individuals in this State in a given case are 
exempted securities, and of whether such sales 
were transactions exempted from the opera- 
tion, and of whether the debentures sold to 
individuals in this State in a given case were of 
a class that should have been registered before 
being offered for sale or sold within this State 
are questions of fact. State v. Franks, 262 N.C. 
94, 1386 S.E.2d 623 (1964). 

Questions of Law. — The questions of what 
securities are exempted securities and of what 
transactions are exempted from the operation 
of the Securities Law and of what securities 
cannot be offered for sale or sold unless regis- 
tered are questions of law. State v. Franks, 262 
N.C. 94, 136 $.E.2d 623 (1964). 

Integration Doctrine Applicable to Sale 
of Securities. — The integration doctrine, a 
method used to combine two or more otherwise 
exempt securities sales into a single offering, 
was applicable to a sale of securities where 
initial purchaser was offered securities through 
a special arrangement with his broker and was 


classified as the sole preliminary limited part- 
ner, and where the other North Carolina pur- 
chasers were 1985 limited partners admitted 
pursuant to an offering about a month later. 
Walker v. Montclaire Hous. Partners, 736 F. 
Supp. 1358 (M.D.N.C. 1990). 

Initial Offering Violated G.S. 78A-24 
Registration Requirements and _ Pre- 
cluded Subdivision (9) Protection. — 
Where it was clear that offering of securities 
initially to one purchaser and to five other 
purchasers a month later was part of a single 
financing plan since the second offering was 
contemplated at the time of the initial offering 
and it was apparent that the offering memoran- 
dum would not be published until sellers were 
sure initial offering was purchased and the 
consideration for all the offerings was the same, 
the initial offering violated the registration 
requirements of G.S. 78A-24 and such violation 
precluded protection under subdivision (9) and 
subjected the sellers to the civil habilities pro- 
vision of G.S. 78A-56(a)(1), even though the 
proceeds of the initial offering were for use as 
seed money while the proceeds of the second 
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offering were for use as general operating ex- 
penses, and the profit and losses between the 
two types of offerings were allocated differently 
and each had different tax deduction conse- 
quences. Walker v. Montclaire Hous. Partners, 
736 F. Supp. 13858 (M.D.N.C. 1990). 

Cattle feeding program involving the buy- 
ing, financings, caring for and sale of cattle for 
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investors and advertised in national publica- 
tions, was an investment contract which was 
not entitled to a private placement exemption 
and hence a security within the meaning of the 
applicable federal and state securities laws. 
Waterman v. Alta Verde Indus., Inc., 643 F. 
Supp. 797 (E.D.N.C. 1986), aff’d, 833 F.2d 1006 
(4th Cir. 1987). 


investors, which was open to any interested 


§ 78A-18. Denial and revocation of exemptions. 


(a) The Administrator may by order deny or revoke any exemption specified 
in subdivision (9), (11), or (15) of G.S. 78A-16 or in 78A-17 with respect to a 
specific security or transaction. No such order may be entered without 
appropriate prior notice to all interested parties, opportunity for hearing, and 
written findings of fact and conclusions of law, except that the Administrator 
may by order summarily deny or revoke any of the specified exemptions 
pending final determination of any proceeding under this section. Upon the 
entry of a summary order, the Administrator shall promptly notify all inter- 
ested parties that it has been entered and of the reasons therefor and that 
within 20 days of the receipt of a written request the matter will be scheduled 
for hearing in accordance with Chapter 150B of the General Statutes. If no 
hearing is requested and none is ordered by the Administrator, the order will 
remain in effect until it is modified or vacated by the Administrator. If a 
hearing is requested or ordered, the Administrator, after notice of an opportu- 
nity for hearing to all interested persons, may not modify or vacate the order 
or extend it until final determination. No order under this subsection may 
operate retroactively. No person may be considered to have violated G.S. 
78A-24 or 78A-49(d) by reason of any offer or sale effected after the entry of an 
order under this subsection if he sustains the burden of proof that he did not 
know, and in the exercise of reasonable care could not have known, of the order. 

(b) In a civil or administrative proceeding brought under this Chapter, the 
burden of proving an exemption or an exception from a definition is upon the 
person claiming it. In a criminal proceeding brought under this Chapter, the 
State has no initial burden of producing evidence to show that the defendant’s 
actions do not fall within the exemption or exception; however, once the 
defendant introduces evidence to show that his conduct is within the exemp- 
tion or exception, the burden of persuading the trier of fact that the exemption 
or exception does not apply falls upon the State. (1925, c. 190, ss. 5, 11; 1927, 
c. 149, sso, 111973, c 1380; 1975. ¢, 19s) 20; 1987, © 849, 5.27 19900 nem 
mess., L990) se, 802 e.2 20011 26ncn 1 200114906293) 


rities Act, see 15 Wake Forest L. Rev. 506 
(1979). 


Legal Periodicals. — For comment on lim- 
ited offerings, the federal securities code and 
increased burdens on the North Carolina Secu- 


$$ 78A-19 through 78A-23: Reserved for future codification purposes. 


ARTICLE 4. 


Registration and Notice Filing Procedures of Securities. 


§ 78A-24. Registration requirement. 


_it is unlawful for any person to offer or sell any security in this State unless 
(1) it 1s registered under this Chapter, (ii) the security or transaction is 
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exempted under G.S. 78A-16 or 78A-17 and such exemption has not been 
denied or revoked under G.S. 78A-18, or (iii) it is a security covered under 
federal law. (1925, c. 190, s. 6; 1927, c. 149, s. 6; 1955, c. 436, s. 4; 1973, c. 1380; 


199 7=419.0Ss1-63-7.) 


CASE NOTES 


“Sale”. — The definition of “sale” under G.S. 
78A-2(8)a does not include the mere signing of 
a stock certificate by a corporate officer. State v. 
Williams, 98 N.C. App. 274, 390 S.E.2d 746 
(1990). 

Integration Doctrine Was Applicable to 
Sale of Securities. — The integration doc- 
trine, a method used to combine two or more 
otherwise exempt securities sales into a single 
offering, was applicable to a sale of securities 
where initial purchaser was offered securities 
through a special arrangement with his broker 
and was classified as the sole preliminary lim- 
ited partner, and where the other North Caro- 
lina purchasers were 1985 limited partners 
admitted pursuant to an offering about a 
month later. Walker v. Montclaire Hous. Part- 
ners, 736 F. Supp. 13858 (M.D.N.C. 1990). 

Sale Not Shown. — Actions of defendant, an 
attorney who drafted articles of incorporation 
and served as an original director and officer of 
corporation, did not constitute a “sale” and 
defendant was not a “seller,” where there was 
neither evidence at trial that he was the owner 
of the security, nor that he was the one who 
successfully solicited the purchase, motivated 
at least in part by a desire to serve his own 
financial interests or those of the securities 
owner. State v. Williams, 98 N.C. App. 274, 390 
».l:2d 746, cert. denied, 327 N.C. 144, 394 
S.E.2d 184 (1990). 

Invalidation of Indemnity Agreement 
Between Broker and Issuer. — If a jury 
should find that an issuer of securities know- 
ingly participated in the illegal sales of securi- 
ties by a broker, public policy would prohibit 
enforcement of the indemnity agreement be- 
tween the broker and the issuer. Premier Corp. 
v. Economic Research Analysts, Inc., 578 F.2d 
551 (4th Cir. 1978). 

Questions of Fact. — The questions of 


whether debentures of a finance company sold 
to individuals in this State in a given case are 
exempted securities and of whether such sales 
were transactions exempted from the operation 
and of whether the debentures sold to individ- 
uals in this State in a given case were of a class 
that should have been registered before being 
offered for sale or sold within this State are 
questions of fact. State v. Franks, 262 N.C. 94, 
136 S.E.2d 623 (1964). 

Questions of Law. — The questions of what 
securities are exempted securities and of what 
transactions are exempted from the operation 
of the Securities Law and of what securities 
cannot be offered for sale or sold unless regis- 
tered are questions of law. State v. Franks, 262 
N.C. 94, 186 S.E.2d 623 (1964). 

Initial Securities Offering Violated This 
Section. — Where it was clear that offering of 
securities initially to one purchaser and to five 
other purchasers a month later were part of a 
single financing plan since the second offering 
was contemplated at the time of the initial 
offering and it was apparent that the offering 
memorandum would not be published until 
sellers were sure initial offering was purchased 
and the consideration for all the offerings was 
the same, the initial offering violated the reg- 
istration requirements of this section and such 
violation precluded protection under G.S. 78A- 
17(9) and subjected the sellers to the civil 
liabilities provision of G.S. 78A-56(a)(1), even 
though the proceeds of the initial offering were 
for use as seed money while the proceeds of the 
second offering were for use as general operat- 
ing expenses, and the profit and losses between 
the two types of offerings were allocated differ- 
ently and each had different tax deduction 
consequences. Walker v. Montclaire Hous. Part- 
ners, (60 F. Supp. 1306 UM. DEN .@r1990): 

Cited in Waterman v. Alta Verde Indus., Inc., 
643) F Supp, 797 (DN: Gi 1986); 


§ 78A-25. Registration by notification. 


(a) The following securities may be registered by notification whether or not 
they are also eligible for registration by coordination under G.S. 78A-26: 
(1) Any security whose issuer and any predecessors have been in contin- 
uous operation for at least five years if 
a. There has been no default during the current fiscal year or within 
the three preceding fiscal years in the payment of principal, 
interest, dividends, or distributions on any security of the issuer 
(or any predecessor) with a fixed maturity or a fixed interest or 
dividend or distribution provision, and 
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b. The issuer and any predecessors during the past three fiscal years 
have had average net earnings, determined in accordance with 
generally accepted accounting principles, (i) which are applicable 
to all securities without a fixed maturity or a fixed interest or 
dividend or distribution provision outstanding at the date the 
registration statement is filed and equal at least five percent (5%) 
of the amount of such outstanding securities (as measured by the 
maximum offering price or the market price on a day, selected by 
the registrant, within 30 days before the date of filing the 
registration statement, whichever is higher, or book value on a 
day, selected by the registrant, within 90 days of the date of filing 
the registration statement to the extent that there is neither a 
readily determinable market price nor a cash offering price), or 
(ii) which, if the issuer and any predecessors have not had any 
security of the type specified in clause (i) outstanding for three 
full fiscal years, equal at least five percent (5%) of the amount (as 
measured in clause (i)) of all securities which will be outstanding 
if all the securities being offered or proposed to be offered 
(whether or not they are proposed to be registered or offered in 
this State) are issued; 

(2) Any security (other than a certificate of interest or participation in an 
oil, gas, or mining title or lease or in payments out of production under 
such a title or lease) registered for nonissuer distribution if (i) any 
security of the same class has been registered under this Chapter or 
a predecessor law within five years of the date of filing the registration 
statement, or (11) the security being registered was originally issued 
within five years of the date of filing the registration statement 
pursuant to an exemption under this Chapter or a predecessor law; 

(3) Any bonds or notes secured by a first mortgage upon agricultural lands 
used and valuable for agricultural purposes (not including oil, gas or 
mining property or leases) and the principal value of the bonds or 
notes does not exceed sixty percent (60%) of the then fair market value 
of the lands and improvements thereon; 

(4) Any bonds or notes secured by a first mortgage on city, town, or village 
real estate situated in any state or in Canada if the principal value of 
the bonds and notes does not exceed sixty percent (60%) of the fair 
market value of the land and improvements thereon and the real 
estate is used principally to produce through rental a net annual 
income or has a fair net rental value at least equal to the annual 
interest on the bonds and notes, plus not less than three percent (3%) 
of the principal of said mortgage indebtedness; 

(5) Any bond or note secured by a first lien on collateral pledged as 
security with a bank or trust company as trustee, which bank or trust 
company is incorporated under the laws of and subject to examination 
and supervision by the United States or by a state of the United 
States, and which collateral shall consist of (i) a principal amount of 
first mortgage bonds or notes meeting the requirements of G.S. 
78A-25(a)(3) or 78A-25(a)(4) or (ii) a principal amount of obligations of 
the United States or (iii) cash equal to not less than one hundred 
percent (100%) of the principal secured, or (iv) a principal amount of 
obligations meeting the requirements of (i), (ii) or (iii) of this subdi- 
vision in any combination. 

(b) A registration statement under this section shall contain the following 
information and be accompanied by the following documents in addition to the 
information specified in G.S. 78A-28(c) and the consent to service of process 
required by G.S. 78A-63(f): 
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(1) A statement demonstrating eligibility for registration by notification; 

(2) With respect to the issuer and any significant subsidiary: its name, 
address, and form of organization; the state (or foreign jurisdiction) 
and the date of its organization; and the general character and 
location of its business; 

(3) With respect to any person on whose behalf any part of the offering is 
to be made in a nonissuer distribution: his name and address; the 
amount of securities of the issuer held by him as of the date of the 
filing of the registration statement; and a statement of his reasons for 
making the offering; 

(4) A description of the security being registered; 

(5) The information and documents specified in subdivisions (8), (10) and 
(12) of G.S. 78A-27(b); and 

(6) In the case of any registration under G.S. 78A-25(a)(2) which does not 
also satisfy the conditions of G.S. 78A-25(a)(1), a balance sheet of the 
issuer as of a date within four months prior to the filing of the 
registration statement, and a summary of earnings for each of the two 
fiscal years preceding the date of the balance sheet and for any period 
between the close of the last fiscal year and the date of the balance 
sheet, or for the period of the issuer’s and any predecessors’ existence 
if less than two years. 

(c) If no stop order is in effect and no proceeding is pending under G.S. 
78A-29, a registration statement under this section automatically becomes 
effective at three o’clock Raleigh, North Carolina time in the afternoon of the 
tenth full business day after the filing of the registration statement or the last 
amendment, or at such earlier time as the Administrator determines. (1927, c. 
bao ice Gel 96D cw 36, se6) 1973rc, 1380) 1975; ec: 144s; 1;3°2001-201,si13; 
2003-413, s. 2.) 


§ 78A-26. Registration by coordination. 


(a) Any security for which a registration statement has been filed under the 
Securities Act of 1933 in connection with the same offering may be registered 
by coordination. 

(b) A registration statement under this section shall contain the following 
information and be accompanied by the following documents in addition to the 
information specified in G.S. 78A-28(c) and the consent to service of process 
required by G.S. 78A-63(f): 

(1) One copy of the latest form of prospectus filed under the Securities Act 
of 1933; 

(2) Acopy of the articles of incorporation and bylaws or their substantial 
equivalents currently in effect, a copy of any agreements with or 
among underwriters, a copy of any indenture or other instrument 
governing the issuance of the security to be registered, and a specimen 
or copy of the security; 

(3) If the Administrator requests, any other information or copies of any 
other documents filed under the Securities Act of 1933; and 

(4) An undertaking to forward all future amendments to the federal 
prospectus, other than an amendment which merely delays the 
effective date of the registration statement, promptly and in any event 
not later than the first business day after they are forwarded to or 
filed with the Securities and Exchange Commission, whichever first 
occurs. 

(c) A registration statement under this section automatically becomes 
effective at the moment the federal registration statement becomes effective if 
all the following conditions are satisfied: (i) no stop order is in effect and no 
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proceeding is pending under G.S. 78A-29; (ii) the registration statement has 
been on file with the Administrator for at least 10 days; and (iii) a statement 
of the maximum proposed offering price and the maximum underwriting 
discounts and commissions expressed as a percentage of the final offering price 
has been on file for two full business days or such shorter period as the 
Administrator permits by rule or otherwise and the offering is made within 
those limitations. The registrant shall promptly notify the Administrator by 
telephone or telegram of the date and time when the federal registration 
statement became effective and the content of the price amendment, if any, and 
shall promptly file a post-effective amendment containing the information and 
documents in the price amendment. “Price amendment” means the final 
federal amendment which includes a statement of the offering price, under- 
writing and selling discounts or commissions, amount of proceeds, conversion 
rates, call prices, and other matters dependent upon the offering price. Upon 
failure to receive the required notification and post-effective amendment with 
respect to the price amendment, the Administrator may enter a stop order 
without notice or hearing, retroactively denying effectiveness to the registra- 
tion statement or suspending its effectiveness until compliance with this 
subsection, if he promptly notifies the registrant by telephone or telegram (and 
promptly confirms by letter or telegram when he notifies by telephone) of the 
issuance of the order. If the registrant proves compliance with the require- 
ments of this subsection as to notice and post-effective amendment, the stop 
order is void as of the time of its entry. The Administrator may by rule or 
otherwise waive either or both of the conditions specified in clauses (ii) and 
(i). If the federal registration statement becomes effective before all the 
conditions in this subsection are satisfied and they are not waived, the 
registration statement automatically becomes effective as soon as all the 
conditions are satisfied. If the registrant advises the Administrator of the date 
when the federal registration statement is expected to become effective, the 
Administrator shall promptly advise the registrant by telephone or telegraph, 
at the registrant's expense, whether all the conditions are satisfied and 
whether he then contemplates the institution of a proceeding under G-.S. 
78A-29; but this advice by the Administrator does not preclude the institution 
of such a proceeding at any time. (1925, c. 190, s. 6; 1927, c. 149, s. 6; 1955, ¢. 
ASG is 4219732138081 98tecn624) e..6)) 


§ 78A-27. Registration by qualification. 


(a) Any security may be registered by qualification upon the following 
conditions. 

(b) A registration statement under this section shall contain the following 
information and be accompanied by the following documents in addition to the 
information specified in G.S. 78A-28(c) and the consent to service of process 
required by G.S. 78A-63(f): 

(1) With respect to the issuer and any significant subsidiary: its name, 
address, and form of organization; the state or foreign jurisdiction and 
date of its organization; the general character and location of its 
business; a description of its physical properties and equipment; and 
a statement of the general competitive conditions in the industry or 
business in which it is or will be engaged; 

(2) With respect to every director and officer of the issuer or person 
occupying a similar status or performing similar functions: his name, 
address, and principal occupation for the past five years; the amount 
of securities of the issuer held by him as of a specified date within 30 
days of the filing of the registration statement; the amount of the 
securities covered by the registration statement to which he has 
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indicated his intention to subscribe; and a description of any material 
interest in any material transaction with the issuer or any significant 
subsidiary effected within the past three years or proposed to be 
effected; 

(3) With respect to persons covered by subdivision (2): the remuneration 
paid during the past 12 months or fiscal year and estimated to be paid 
during the next fiscal year, directly or indirectly, by the issuer 
(together with all predecessors, parents, subsidiaries, and affiliates) 
to all those persons in the aggregate; 

(4) With respect to any person owning of record or beneficially if known, 
ten percent (10%) or more of the outstanding shares of any class of 
equity security of the issuer: the information specified in subdivision 
(2) other than his occupation; 

(5) With respect to every promoter if the issuer was organized within the 
past three years: the information specified in subdivision (2), any 
amount paid to him within that period or intended to be paid to him, 
and the consideration for any such payment; 

(6) With respect to any person on whose behalf any part of the offering is 
to be made in a nonissuer distribution: his name and address; the 
amount of securities of the issuer held by him as of the date of the 
filing of the registration statement; a description of any material 
interest in any material transaction with the issuer or any significant 
subsidiary effected within the past three years or proposed to be 
effected; and a statement of his reasons for making the offering; 

(7) The capitalization and long-term debt (on both current and a pro 
forma basis) of the issuer and any significant subsidiary including a 
description of each security outstanding or being registered or other- 
wise offered, and a statement of the amount and kind of consideration 
(whether in the form of cash, physical assets, services, patents, 
goodwill, or anything else) for which the issuer or any subsidiary has 
issued any of its securities within the past three years or is obligated 
to issue any of its securities; 

(8) The kind and amount of securities to be offered; the proposed offering 
price or the method by which it is to be computed; any variation 
therefrom at which any proportion of the offering is to be made to any 
person or class of persons other than the underwriters, with a 
specification of any such person or class; the basis upon which the 
offering is to be made if otherwise than for cash; the estimated 
aggregate underwriting and selling discounts or commissions and 
finders’ fees (including separately, cash, securities, contracts, or 
anything else of value to accrue to the underwriters or finders in 
connection with the offering) or, if the selling discounts or commis- 
sions are variable, the basis of determining them and their maximum 
and minimum amounts; the estimated amounts of other selling 
expenses, including legal, engineering, and accounting charges; the 
name and address of every underwriter and every recipient of a 
finder’s fee; a copy of any underwriting or selling-group agreement 
pursuant to which the distribution is to be made, or the proposed form 
of any such agreement whose terms have not yet been determined; 
and a description of the plan of distribution of any securities which are 
to be offered otherwise than through an underwriter; 

(9) The estimated cash proceeds to be received by the issuer from the 
offering; the purposes for which the proceeds are to be used by the 
issuer; the amount to be used for each purpose; the order or priority in 
which the proceeds will be used for the purposes stated; the amount of 
any funds to be raised from other sources to achieve the purposes 
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stated; the sources of any such funds; and, if any part of the proceeds 
is to be used to acquire any property (including goodwill) otherwise 
than in the ordinary course of business, the names and addresses of 
the vendors, the purchase price, the names of any persons who have 
received commissions in connection with the acquisition, and the 
amounts of any such commissions and any other expense in connec- 
tion with the acquisition (including the cost of borrowing money to 
finance the acquisition); 

(10) A description of any stock options or other security options outstand- 
ing, or to be created in connection with the offering, together with the 
amount of any such options held or to be held by every person required 
to be named in subdivisions (2), (4), (5), (6), or (8) and by any person 
who holds or will hold ten percent (10%) or more in the aggregate of 
any such options; 

(11) The dates of, parties to, and general effect concisely stated of, every 
management or other material contract made or to be made otherwise 
than in the ordinary course of business if it is to be performed in whole 
or in part at or after the filing of the registration statement or was 
made within the past two years, together with a copy of every such 
contract; and a description of any pending litigation or proceeding to 
which the issuer is a party and which materially affects its business 
or assets (including any such litigation or proceeding known to be 
contemplated by governmental authorities); 

(12) A copy of any prospectus, pamphlet, circular, form letter, advertise- 
ment, or other sales literature intended as of the effective date to be 
used in connection with the offering; if the security is a viatical 
settlement contract, the prospectus and advertising shall comply with 
G.S. 78A-13 and G.S. 78A-14 relating to the offering of viatical 
settlement contracts; 

(13) A specimen or copy of the security being registered; a copy of the 
issuer’s articles of incorporation and bylaws, or their substantial 
equivalents, as currently in effect; and a copy of any indenture or 
other instrument covering the security to be registered; 

(14) Asigned or conformed copy of an opinion of counsel as to the legality 
of the security being registered (with an English translation if it is in 
a foreign language), which shall state whether the security when sold 
will be legally issued, fully paid, and nonassessable, and, if a debt 
security, a binding obligation of the issuer; 

(15) The written consent of any accountant, engineer, appraiser, or other 
person whose profession gives authority to a statement made by him, 
if any such person is named as having prepared or certified a report or 
valuation (other than a public and official document or statement) 
which is used in connection with the registration statement; 

(16) A balance sheet of the issuer as of a date within four months prior to 
the filing of the registration statement; a profit and loss statement 
and analysis of surplus for each of the three fiscal years preceding the 
date of the balance sheet and for any period between the close of the 
last fiscal year and the date of the balance sheet, or for the period of 
the issuer’s and any predecessors’ existence if less than three years; 
and, if any part of the proceeds of the offering is to be applied to the 
purchase of any business, the same financial statements which would 
be required if that business were the registrant; and 

(hye) euch additional information as the Administrator requires by rule or 
order. 

(c) A registration statement under this section becomes effective when the 
Administrator so orders. 


1092 


§78A-28 ART. 4. REGISTRATION AND NOTICE FILING $78A-28 


(d) The Administrator may by rule or order require as a condition of 
registration under this section that a prospectus containing any designated 
part of the information specified in subsection (b) be sent or given to each 
person to whom an offer is made before or concurrently with (i) the first written 
offer made to him (otherwise than by means of a public advertisement) by or 
for the account of the issuer or any other person on whose behalf the offering 
is being made, or by any underwriter or dealer who is offering part of an unsold 
allotment or subscription taken by him as a participant in the distribution, (11) 
the confirmation of any sale made by or for the account of any such person, (111) 
payment pursuant to any such sale, or (iv) delivery of the security pursuant to 
any such sale, whichever first occurs. (1927, c. 149, s. 9; 1955, c. 436, s. 7; 1973, 
c. 1380; 1975, c. 19, s. 21; 2001-436, s. 9.) 


§ 78A-28. Provisions applicable to registration generally. 


(a) Aregistration statement may be filed by the issuer, any other person on 
whose behalf the offering is to be made, or a registered dealer. 

(b) Every person filing a registration statement shall pay a filing fee of two 
thousand dollars ($2,000). When a registration statement is withdrawn before 
the effective date or a pre-effective stop order is entered under G.S. 78A-29, the 
Administrator shall retain the filing fee. A registration statement relating to 
redeemable securities to be offered for a period in excess of one year, other than 
securities covered under federal law, must be renewed annually by payment of 
a renewal fee of one hundred dollars ($100.00) and by filing any documents or 
reports that the Administrator may by rule or order require. 

(c) Every registration statement shall specify (i) the amount of securities to 
be offered in this State; (ii) the states in which a registration statement or 
similar document in connection with the offering has been or is expected to be 
filed; and (iii) any adverse order, judgment, or decree entered in connection 
with the offering by the regulatory authorities in each state or by any court or 
the Securities and Exchange Commission. 

(d) Any document filed under this Chapter or a predecessor law within five 
years preceding the filing of a registration statement may be incorporated by 
reference in the registration statement to the extent that the document 1s 
currently accurate. 

(e) The Administrator may by rule or otherwise permit the omission of any 
item of information or document from any registration statement. 

(f) In the case of a nonissuer distribution, information may not be required 
under G.S. 78A-27 or 78A-28(i) unless it is known to the person filing the 
registration statement or to the persons on whose behalf the distribution is to 
be made, or can be furnished by them without unreasonable effort or expense. 

(g) The Administrator may by rule or order require as a condition of 
registration by qualification or coordination (i) that any security issued within 
the past three years or to be issued to a promoter for a consideration 
substantially different from the public offering price, or to any person for a 
consideration other than cash, be deposited in escrow; and (1i) that the 
proceeds from the sale of the registered security in this State be impounded 
until the issuer receives a specified amount from the sale of the securities 
either in this State or elsewhere. The Administrator may by rule or order 
determine the conditions of any escrow or impounding required hereunder, but 
he may not reject a depository solely because of location in another state. 

(h) Except during the time a stop order is in effect under G.S. 78A-29, a 
registration statement relating to redeemable securities to be offered for a 
period in excess of one year, other than securities covered under federal law, 
expires on December 31 of each year or some other date not more than one year 
from its effective date as the Administrator may by rule or order provide. Every 
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other registration statement is effective for one year from its effective date, or 
any longer period during which the security is being offered or distributed in 
a nonexempted transaction by or for the account of the issuer or other person 
on whose behalf the offering is being made or by any underwriter or dealer who 
is still offering part of an unsold allotment or subscription taken by him as a 
participant in the distribution, except during the time a stop order is in effect 
under G.S. 78A-29. All outstanding securities of the same class as a registered 
security are considered to be registered for the purpose of any nonissuer 
transaction (1) so long as the registration statement is effective and (11) between 
the thirtieth day after the entry of any stop order suspending or revoking the 
effectiveness of the registration statement under G.S. 78A-29 (if the registra- 
tion statement did not relate in whole or in part to a nonissuer distribution) 
and one year from the effective date of the registration statement. A registra- 
tion statement may not be withdrawn for one year from its effective date if any 
securities of the same class are outstanding. A registration statement may be 
withdrawn otherwise only in the discretion of the Administrator. 

(1) So long as a registration statement is effective, the Administrator may by 
rule or order require the person who filed the registration statement to file 
reports, not more often than quarterly, to keep reasonably current the 
information contained in the registration statement and to disclose progress of 
the offering. 

(j) A registration statement filed in accordance with subsection (b) of this 
section may be amended after its effective date to increase the securities 
specified as proposed to be offered. Such an amendment becomes effective 
when the Administrator so orders. Every person filing such an amendment 
shall pay a filing fee of fifty dollars ($50.00) with respect to the additional 
securities proposed to be offered. (1973, c. 1880; 1979, 2nd Sess., c. 1148, s. 1; 
1981, c. 452; c. 624, s. 3; c. 682, s. 14; 1983, c..713, ss. 45-47; 1998-219 06, 
29A.9(b).) 


$ 78A-29. Denial, suspension, and revocation of registra- 
tion. 


(a) The Administrator may issue a stop order denying effectiveness to, or 
pane or revoking the effectiveness of, any registration statement if he 
nds 
(1) That the order is in the public interest and 
(Zrii: 

a. The registration statement as of its effective date or as of any 
earlier date in the case of an order denying effectiveness, or any 
amendment under G.S. 78A-28(j) as of its effective date, or any 
report under G.S. 78A-28(i) is incomplete in any material respect 
or contains any statement which was, in the light of the circum- 
stances under which it was made, false or misleading with 
respect to any material fact; or 

b. Any provision of this Chapter or any rule, order, or condition 
lawfully imposed under this Chapter has been willfully violated, 
in connection with the offering, by (i) the person filing the 
registration statement, (ii) the issuer, any partner, officer, or 
director of the issuer, any person occupying a similar status or 
performing similar functions, or any person directly or indirectly 
controlling or controlled by the issuer, but only if the person filing 
the registration statement is directly or indirectly controlled by or 
acting for the issuer, or (iii) any underwriter; or 

c. The security registered or sought to be registered is the subject of 
an administrative stop order or similar order or a permanent or 
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temporary injunction of any court of competent jurisdiction 
entered under any other federal or state act applicable to the 
offering; but (i) the Administrator may not institute a proceeding 
against an effective registration statement under paragraph c 
more than one year from the date of the order or injunction relied 
on, and (ii) he may not enter an order under paragraph c on the 
basis of an order or injunction entered under any other state act 
unless that order or injunction was based on facts which would 
currently constitute a ground for a stop order under this section; 
or 

d. The issuer’s enterprise or method of business includes or would 
include activities which are illegal where performed; or 

e. The offering has worked or tended to work a fraud upon purchasers 
or would so operate; or 

f. The offering has been or would be made with unreasonable 
amounts of underwriters’ and sellers’ discounts, commissions, or 
other compensation, or promoters’ profits or participation, or 
unreasonable amounts or kinds of options; or 

g. When a security is sought to be registered by notification, it is not 
eligible for such registration; or 

h. When a security is sought to be registered by coordination, there 
has been a failure to comply with the undertaking required by 
G.S. 78A-26(b)(4); or 

i. The applicant or registrant has failed to pay the proper fees; but the 
Administrator may enter only a denial order under this para- 
graph and he shall vacate any such order when the deficiency has 
been corrected. 

The Administrator may not institute a stop-order proceeding against an 
effective registration statement on the basis of a fact or transaction known to 
him when the registration statement became effective unless the proceeding 1s 
instituted within the next 30 days. 

(b) The following provisions govern the application of G.S. 78A-29(a)(2)f: 

(1) The Administrator may not enter a stop order against a registration 
statement based on one or more of the grounds set forth in paragraph 
f of G.S. 78A-29(a)(2) if the offering, or the dealer, or any dealers, 
making or participating in the offering, is subject to rules, promul- 
gated by any national securities association registered with the 
Securities and Exchange Commission pursuant to section 15A of the 
Securities Exchange Act of 1934, providing safeguards against unrea- 
sonable profits or unreasonable rates or commissions or other charges, 
and such rules are complied with. 

(2) The Administrator may by rule or order require such evidence of 
compliance with such rules as he may deem advisable. 

(c) The Administrator may by order summarily postpone or suspend the 
effectiveness of the registration statement pending final determination of any 
proceeding under this section. Upon the entry of the order, the Administrator 
shall promptly notify each person specified in subsection (d) that it has been 
entered and of the reasons therefor and that within 20 days after the receipt 
of a written request the matter will be scheduled for hearing in accordance 
with chapter 150B of the General Statutes. If no hearing is requested and none 
is ordered by the Administrator, the order will remain in effect until it is 
modified or vacated by the Administrator. If a hearing is requested or ordered, 
the Administrator, after notice of an opportunity for hearing to each person 
specified in subsection (d), may modify or vacate the order or extend it until 
final determination. 

(d) No stop order may be entered under any part of this section except the 
first sentence of subsection (c) without (i) appropriate prior notice to the 
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applicant or registrant, the issuer, and the person on whose behalf the 
securities are to be or have been offered, (ii) opportunity for hearing, and (iii) 
written findings of fact and conclusions of law. 

(e) The Administrator may vacate or modify a stop order if he finds that the 
conditions which prompted entry have changed or that it is otherwise in the 
public interest to do so. (1973, c. 1380: 2001-126, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


The statutory standards embodied in 
this section, G.S. 78A-39(a) and G.S. 78C- 
28(b) are the public health, safety or welfare 
criteria which must be considered prior to and 
upon which a summary suspension must be 
founded. Section 78A-39(c) requires the sum- 
mary suspension order to include the reasons 
for its entry. See opinion of the Attorney Gen- 
eral to Mr. Stephen M. Wallis, Deputy Securi- 
ties Administrator (acting), 58 N.C.A.G. 76 
(1988). 

Requirements of G.S. 150B-3(c) Do Not 
Conflict with This Section. — The require- 
ments in G.S. 150B-3(c) that an agency make a 
finding that the “public health, safety, or wel- 


fare requires emergency action” prior to a sum- 
mary suspension of a license or an occupational 
license, and that the agency incorporate such 
finding in its order of suspension, are not in any 
way in conflict with the findings required to be 
made by the securities administrator by G.S. 
78A-39(a) prior to denying, suspending, or re- 
voking the registration of a securities dealer or 
salesman and by this section prior to denying, 
suspending, or revoking the effectiveness of a 
securities registration statement. See opinion 
of the Attorney General to Mr. Stephen M. 
Wallis, Deputy Securities Administrator (act- 
ing), 58 N.C.A.G. 76 (1988). 


§ 78A-30. Application to exchange securities. 


(a) When application is made for approval to issue securities or to deliver 
other consideration (whether or not the security or transaction is exempt from 
registration or qualification other than by the provisions of G.S. 78A-17(16) or 
not required to be qualified) in exchange for one or more bona fide securities, 
claims, or property interests, or partly in such exchange and partly in cash, the 
Administrator is expressly authorized to approve the terms and conditions of 
such issuance and exchange or such delivery and exchange and the fairness of 
such terms and conditions, and is expressly authorized to hold a hearing upon 
the fairness of such terms and conditions, at which all persons to whom it is 
proposed to issue securities or to deliver such other consideration in such 
exchange have the right to appear. Notice of such hearing shall be mailed by 
United States Mail, Postage Prepaid, to all persons to whom it is proposed to 
issue securities or to deliver such other consideration in such exchange, not 
less than 10 days prior to such hearing, and such notice shall be effective upon 
mailing. The application for approval to issue securities or to deliver other 
consideration shall be in such form, contain such information and be accom- 
panied by such documents as shall be required by rule or order of the 
Administrator. 

(b) The Administrator shall be required to hold a hearing on an application 
for approval within 30 days after the filing of the application and supporting 
documents required by rule of the Administrator. Provided, however, if the 
securities or the transaction regarding which the fairness hearing is sought are 
otherwise exempt from the registration provisions of this Chapter: (1) the 
Administrator shall have until 45 days after the filing of the application and 
supporting documents to hold a hearing on the application for approval; and (2) 
the hearing on the application shall not be held until at least 10 business days 
after the filing of the application. 

(c) Within 10 business days after holding the hearing under subsection (a), 
the Administrator shall issue his approval or a statement that his approval 
will not be forthcoming. 
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(d) The Administrator’s authority under this section shall extend to the 
issuance or the delivery of securities or other consideration: 
(1) By any entity organized under the laws of this State; or 
(2) In any transaction which is subject to the registration or qualification 
requirements of this Chapter or which would be so subject except for 
the availability of an exemption under G.S. 78A-16 or G.S. 78A-17, or 
by reason that the security is a security covered under federal law. 

(e) The provisions of this section shall be permissive only and no request for 
approval, failure to request approval, withdrawal of a request for approval, or 
denial of approval by the Administrator shall affect the availability of any 
exemption from the registration or qualification requirements other than the 
exemption available under G.S. 78A-17(16), and shall not be admissible as 
evidence in any legal or administrative proceeding. 

(f) This section is intended to provide for a fairness hearing before the 
Administrator with respect to transactions which, if approved by the Admin- 
istrator, would be exempt from the registration requirements of the federal 
securities laws under section 3(a)(10) of the Securities Act of 1933, or any 
section comparable thereto which may subsequently be enacted. 

(g) The Administrator shall charge a fee for a fairness hearing that the 
Administrator holds under this section. The Administrator shall set the fee 
based upon the time and expenses incurred by the Administrator. The fee may 
not be less than five hundred dollars ($500.00), and it may not exceed five 
thousand dollars ($5,000). (1979, c. 647, ss. 2, 3; 1987, c. 849, s. 8; 1997-419, s. 
8; 1998-212, s. 29A.9(c); 2001-201, s. 14.) 


§ 78A-31. Notice filings for securities covered under fed- 
eral law. 


(a) The Administrator, by rule or order, may require the filing of any of the 
following documents with regard to a security covered under section 18(b)(2) of 
the Securities Act of 1933 (15 U.S.C. § 77r(b)(2)): 

(1) Prior to the initial offer of the security in this State, all documents that 
are part of a federal registration statement filed with the Securities 
and Exchange Commission under the Securities Act of 1933, or, in leu 
thereof, a form prescribed by the Administrator, together with a 
consent to service of process signed by the issuer and with the 
payment of a notice filing fee of two thousand dollars ($2,000). 

(2) After the initial offer of the security in this State, all documents that 
are part of an amendment to a federal registration statement filed 
with the Securities and Exchange Commission under the Securities 
Act of 1933, or, in lieu thereof, a form prescribed by the Administrator, 
which shall be filed concurrently with the Administrator. 

(3) A report of the value of securities covered under federal law that are 
offered or sold in this State. 

(4) A notice filing pursuant to this section shall expire on December 31 of 
each year or some other date not more than one year from its effective 
date as the Administrator may by rule or order provide. A notice filing 
of the offer of securities covered under federal law that are to be 
offered for a period in excess of one year shall be renewed annually by 
payment of a renewal fee of two hundred fifty dollars ($250.00) and by 
filing any documents and reports that the Administrator may by rule 
or order require consistent with this section. The renewal shall be 
effective upon the expiration of the prior notice period. 

(5) Anotice filed in accordance with this section may be amended after its 
effective date to increase the securities specified as proposed to be 
offered. An amendment becomes effective upon receipt by the Admin- 
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istrator. Every person submitting an amended notice filing shall pay 
a filing fee of fifty dollars ($50.00) with respect to the additional 
securities proposed to be offered. 

(b) With regard to any security that is covered under section 18(b)(4)(D) of 
the Securities Act of 1933 (15 U.S.C. § 77r(b)(4)(d)), the Administrator, by rule 
or order, may require the issuer to file a notice on SEC Form D (17 C.FR. 
§ 239.500) and a consent to service of process signed by the issuer no later 
than 15 days after the first sale of the security in this State. There is 
established a fee of three hundred fifty dollars ($350.00) to recover costs for 
filing required by this section. 

(c) The Administrator, by rule or order, may require the filing of any 
document filed with the Securities and Exchange Commission under the 
Securities Act of 1933, with respect to a security covered under section 18(b)(3) 
or (4) of the Securities Act of 19383 (15 U.S.C. §.7/r(b)(3) or (Aja Aihe 
Administrator may, by rule, establish a fee to recover costs for any filing 
required under this section, not to exceed one hundred fifty dollars ($150.00). 

(d) The Administrator may suspend the offer and sale of a covered security, 
except a covered security under section 18(b)(1) of the Securities Act of 1933 
(15 U.S.C. § 77r(b)(1)), if the Administrator finds that (i) the order is in the 
public interest, and (ii) there is a failure to comply with any condition 
established under this section. 

(e) The Administrator, by rule or order, may waive any of the requirements 
set by this section. (1997-419, s. 9; 1998-212, s. 29A.9(d); 2002-126, ss. 29A.24, 
29A.37; 2002-189, s. 4; 2003-284, s. 35B.2(a).) 


Editor’s Note. — Session Laws 2003-284, s. before the effective date of its amendment or 
48.1, provides: “Parts 32 through 47 of this act repeal; nor do they affect the right to any 
do not affect the rights or liabilities of the State, refund or credit of a tax that accrued under the 
a taxpayer, or another person arising under a amended or repealed statute before the effec- 
statute amended or repealed by those parts tive date of its amendment or repeal.” 


§§ 78A-32 through 78A-35: Reserved for future codification purposes. 


ARTICLE 5. 


Registration of Dealers and Salesmen. 


§ 78A-36. Registration requirement. 


(a) Itis unlawful for any person to transact business in this State as a dealer 
or salesman unless he is registered under this Chapter. No dealer shall be 
eligible for registration under this Chapter, or for renewal of registration 
hereunder, unless such dealer is at the time registered as a dealer with the 
Securities and Exchange Commission under the Securities Exchange Act of 
1934. 

(b) It is unlawful for any dealer to employ a salesman unless the salesman 
is registered. The registration of a salesman is not effective during any period 
when he is not associated with a particular dealer registered under this 
Chapter. When a salesman begins or terminates those activities which make 
him a salesman, the salesman as well as the dealer shall promptly notify the 
Administrator. 

The Administrator may by rule or order require the return of a salesman’s 
license upon the termination of those activities which make him a salesman or, 
if such return is impossible, require a bond or evidence satisfactory to the 
Administrator of such impossibility. No salesman may be registered with more 
than one dealer. 
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(c) Every registration expires on the thirty-first day of March of each year 
(or such other date not more than one year from its effective date as the 
Administrator may by rule or order provide) unless renewed. (1925, c. 190, s. 
aoc 4 ONG LO 21950, Ce4 50) 6no: 1950) Cc. LAA PON CrGolnse le LOse, 
Crs601975)'c-144, 's. 2°1979; 2nd'Sesss, c¥ 1148) s2£2;5°1981, 68624, s: 4; 1983, 
Cvolies. 6. 2001-182)'s. 1.) 


CASE NOTES 


Where defendant did not “sell” unregis- State v. Williams, 98 N.C. App. 274, 390 S.E.2d 
tered security in question, he was not a_ 746, cert. denied, 327 N.C. 144, 394 S.E.2d 184 
“salesman” (or a dealer), and therefore was not (1990). 
subject to the requirements of this section. 


OPINIONS OF ATTORNEY GENERAL 


Registration with Secretary of State.—  150B-2(4a) in that registration confers the 
This section makes it unlawful to engage inthe right or privilege to engage in a field of en- 
business of affecting transactions in securities deavor regulated by an occupational licensing 
without being registered with the Secretary of | agency. See opinion of Attorney General to Mr. 
State. That registration is encompassed by the Stephen M. Wallis, Deputy Securities Adminis- 
definition of “occupational license” at G.S. trator (acting), 58 N.C.A.G. 76 (1988). 


§ 78A-36.1. Limited registration of Canadian dealers and 
salesmen. 


(a) A dealer that is a resident of Canada and that has no office or other 
physical presence in this State may effect transactions in securities with or for, 
or induce or attempt to induce the purchase or sale of any security by: 

(1) A person from Canada who is residing in this State temporarily and 
with whom the Canadian dealer had a bona fide dealer-client rela- 
tionship before the person entered the United States; or 

(2) A person from Canada who is a resident of this State and whose 
transactions are in a self-directed tax advantaged retirement plan in 
Canada of which the person is the holder or contributor. 

This subsection only applies to dealers that are registered in accordance 
with this section. 

(b) Asalesman who will be representing a Canadian dealer registered under 
this section may effect transactions in securities in this State as permitted for 
the dealer in subsection (a) of this section, only if the salesman is registered in 
accordance with this section. 

(c) A Canadian dealer may register under this section provided that it meets 
all of the following conditions: 

(1) The dealer files an application in the form required by the jurisdiction 
in which it has its head office. 

(2) The dealer files a consent to service of process. 

(3) The dealer is registered as a dealer in good standing in the jurisdiction 
from which it is effecting transactions into this State and files 
evidence thereof. 

(4) The dealer is a member of a self-regulatory organization, the Bureau 
des services financiers or a stock exchange in Canada. 

(d) Asalesman who will be representing a Canadian dealer registered under 
this section in effecting transactions in securities in this State may register 
under this section provided that the salesman meets all of the following 
conditions: 

(1) The salesman files an application in the form required by the juris- 
diction in which the dealer has its head office. 
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(2) The salesman files a consent to service of process. 

(3) The salesman is registered in good standing in the jurisdiction from 
which the salesman is effecting transactions into this State and files 
evidence thereof. 

(e) If no denial order is in effect and no proceeding is pending under G:S. 
78A-39, registration becomes effective on the thirtieth day after an application 
is filed, unless the registration is made effective earlier. 

(f) A Canadian dealer registered under this section shall meet all of the 
following conditions: 

(1) The dealer maintains its provincial or territorial registration and its 
membership in a self-regulatory organization, the Bureau des services 
financiers or a stock exchange in good standing. 

(2) The dealer provides the Administrator, upon request, with its books 
and records relating to its business in this State as a dealer. 

(3) The dealer informs the Administrator forthwith of any criminal action 
taken against it or of any finding or sanction imposed on the dealer as 
a result of any self-regulatory or regulatory action involving fraud, 
theft, deceit, misrepresentation, or similar conduct. 

(4) The dealer discloses to its clients in this State that the dealer and its 
agents are not subject to the full regulatory requirements under this 
Article. 

(g) Asalesman of a Canadian dealer registered under this section shall meet 
all of the following conditions: 

(1) The salesman maintains the salesman’s provincial or territorial reg- 
istration in good standing. 

(2) The salesman informs the Administrator forthwith of any criminal 
action taken against the salesman or of any finding or sanction 
imposed on the salesman as a result of any self-regulatory or regula- 
tory action involving fraud, theft, deceit, misrepresentation, or similar 
conduct. 

(h) Renewal applications for Canadian dealers and salesmen under this 
section shall be filed before December 31 of each year and may be made by 
filing the most recent renewal application, if any, filed in the jurisdiction in 
which the dealer has its head office, or if no such renewal application is 
required, the most recent application filed pursuant to subdivision (c)(1) of this 
section or subdivision (d)(1) of this section, as applicable. 

(i) Every applicant for registration or renewal of registration under this 
section shall pay the fee for dealers and salesmen as required in this Chapter. 

(j) Every Canadian dealer or salesman registered under this section may 
effect transactions in this State only: 

(1) As permitted in subsection (a) or (b) of this section, and 

(2) With or through: 

a. The issuers of the securities involved in the transactions; 

b. Other dealers; and 

c. Banks, savings institutions, trust companies, insurance compa- 
nies, investment companies, as defined in the Investment Com- 
pany Act of 1940, pension or profit-sharing trusts, or other 
financial institutions or institutional buyers, whether acting for 
themselves or as trustees. 

(k) Article 2 of this Chapter applies to Canadian dealers and salesmen 
registered under this section. 

(1) Except as otherwise provided in this section, Canadian dealers or 
salesmen registered under this section and acting in accordance with the 
limitations set out in subsection (j) of this section are exempt from all of the 
requirements of this Chapter. A registration under this section may be denied, 
suspended, or revoked pursuant to G.S. 78A-39 only for a breach of Article 2 of 
this Chapter or this section. (2001-225, s. 1.) 
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§ 78A-37. Registration procedure. 


(a) A dealer or salesman may obtain an initial or renewal registration by 
filing with the Administrator an application together with a consent to service 
of process pursuant to G.S. 78A-63(f). The application shall contain whatever 
information the Administrator by rule requires concerning such matters as (i) 
the applicant’s form and place of organization; (ii) the applicant’s proposed 
method of doing business; (ii1) the qualifications and business history of the 
applicant; in the case of a dealer, the qualifications and business history of any 
partner, officer, or director, any person occupying a similar status or perform- 
ing similar functions, or any person directly or indirectly controlling the dealer, 
and a representation that the applicant dealer is duly registered as a dealer 
under the Securities Exchange Act of 1934; (iv) any injunction or administra- 
tive order or conviction of a misdemeanor involving a security or any aspect of 
the securities business and any conviction of a felony; and (v) the applicant’s 
financial condition and history. If no denial order is in effect and no proceeding 
is pending under G.S. 78A-39, registration becomes effective at noon of the 
thirtieth day after an application is filed. The Administrator may by rule or 
order specify an earlier effective date and may by order defer the effective date 
until noon of the thirtieth day after the filing of any amendment. Registration 
of a dealer automatically constitutes registration of any salesman who is a 
partner, executive officer, or director, or a person occupying a similar status or 
performing similar functions. After the Administrator institutes a proceeding 
under G.S. 78A-39 to postpone or deny an application for registration, 
withdrawal of the application shall be allowed only at such time and under 
such conditions as the Administrator may by order determine. 

(b) Every applicant for initial or renewal registration shall pay a filing fee of 
three hundred dollars ($300.00) in the case of a dealer and seventy-five dollars 
($75.00) in the case of a salesman. The Administrator may by rule reduce the 
registration fee proportionately when the registration will be in effect for less 
than a full year. 

(c) Aregistered dealer may file an application for registration of a successor, 
whether or not the successor is then in existence, for the unexpired portion of 
the year. There shall be no filing fee. 

(d) The Administrator may by rule require registered dealers to post surety 
bonds in amounts up to one hundred thousand dollars ($100,000) and sales- 
men to post surety bonds in amounts up to ten thousand dollars ($10,000), and 
may determine their conditions. Any appropriate deposit of cash or securities 
shall be accepted in lieu of any bond so required. No bond may be required of 
any registrant whose net capital, which may be defined by rule, exceeds one 
hundred thousand dollars ($100,000). Every bond shall provide for suit 
thereon by any person who has a cause of action under G.S. 78A-56 and, if the 
Administrator by rule or order requires, by any person who has a cause of 
action not arising under this Chapter. Every bond shall provide that no suit 
may be maintained to enforce any liability on the bond unless brought within 
two years after the sale or other act upon which it is based. (1925, c. 190, s. 19; 
PO ecm 40 oo 991 95560 436.15. 79> 1959s. T1229 7 cereal, s. 1; 1973. c. 
PAceatosscc Tiavs-487¢, 617. ss. 9.°10719875'c.566;s.911991 (Reg. Sess., 
1992), c. 965, s. 2; 2002-126, s. 29A.34; 2003-413, s. 3.) 


OPINIONS OF ATTORNEY GENERAL 


Registration of Securities Dealers and “occupational license” within the meaning of 
Salesmen Constitutes Granting a License. G.S. 150B-2(4a). See opinion of the Attorney 
— The registration of securities dealers and General to Mr. Stephen M. Wallis, Deputy Se- 
salesmen by the Securities Division pursuant curities Administrator (acting), 58 N.C.A.G. 76 
to this section constitutes the granting of an (1988). 
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§ 78A-38. Post-registration provisions. 


(a) Every registered dealer shall make and keep such accounts, correspon- 
dence, memoranda, papers, books, and other records as the Administrator by 
rule prescribes, subject to the limitations of section 15 of the Securities 
Exchange Act of 1934 (15 U.S.C. § 780). 

(b) Every registered dealer shall file such financial reports as the Adminis- 
trator by rule prescribes, subject to the limitations of section 15 of the 
Securities Exchange Act of 1934 (15 U.S.C. § 780). 

(c) If the information contained in any document filed with the Administra- 
tor is or becomes inaccurate or incomplete in any material respect, the 
registrant shall promptly file a correcting amendment unless notification of the 
correction has been given under G.S. 78A-36(b). 

(d) All the records referred to in subsection (a) of this section are subject at 
any time or from time to time to such reasonable periodic, special, or other 
examinations by representatives of the Administrator, within or without this 
State, as the Administrator deems necessary or appropriate in the public 
interest or for the protection of investors. For the purpose of avoiding 
unnecessary duplication of examinations, the Administrator, insofar as he 
deems it practicable in administering this subsection, may cooperate with the 
securities administrators of other states, the Securities and Exchange Com- 
mission, and any national securities exchange or national securities associa- 
tion registered under the Securities Exchange Act of 1934. (1925, c. 190, ss. 14, 
1, 19277, 149 ss. 14015291973) ce 1380: 1997-419 9s. 10) 


§ 78A-39. Denial, revocation, suspension, censure, cancel- 
lation, and withdrawal of registration. 


(a) The Administrator may by order deny, suspend, or revoke any registra- 
tion in whole or in part or restrict or limit as to any person, office, function, or 
activity or censure the registrant if he finds 

(1) That the order is in the public interest and 

(2) That the applicant or registrant or, in the case of a dealer, any partner, 
officer, or director, any person occupying a similar status or perform- 
ing similar functions, or any person directly or indirectly controlling 
the dealer: 

a. Has filed an application for registration which as of its effective 
date, or as of any date after filing in the case of an order denying 
effectiveness, was incomplete in any material respect or con- 
tained any statement which was, in light of the circumstances 
under which it was made, false or misleading with respect to any 
material fact; or 

b. Has willfully violated or willfully failed to comply with any 
provision of this Chapter or a predecessor law or any rule or order 
under this Chapter or a predecessor law or any provision of the 
Securities Act of 1933, the Securities Exchange Act of 1934, the 
Investment Advisors Act of 1940, or the Commodity Exchange 
Act; or 

c. Has been convicted, within the past 10 years, of any misdemeanor 
involving a security or any aspect of the securities business, or 
any felony; or 

d. Is permanently or temporarily enjoined by any court of competent 
jurisdiction from engaging in or continuing any conduct or 
practice involving any aspect of the securities business; or 

e. Is the subject of an order of the Administrator denying, suspend- 
ing, or revoking registration as a dealer or salesman; or 
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f. Is the subject of an order entered within the past five years by the 
securities administrator of any state or by the Securities and 
Exchange Commission denying or revoking registration as a 
dealer or salesman, or the substantial equivalent of those terms 
as defined in this Chapter, or is the subject of a final order 
suspending or expelling him from a national securities exchange 
or national securities association registered under the Securities 
Exchange Act of 1934, or is the subject of a United States post 
office fraud order; but (i) the Administrator may not institute a 
revocation or suspension proceeding under subdivision (2)f of 
subsection (a) more than one year from the date of the order relied 
on, and (ii) the Administrator may not enter an order under 
subdivision (2)f of subsection (a) on the basis of an order under 
another state act unless that order was based on facts which 
would currently constitute a ground for an order under this 
section; or 

ge. Has engaged in dishonest or unethical practices in the securities 
business; or 

h. Is insolvent, either in the sense that his liabilities exceed his assets 
or in the sense that he cannot meet his obligations as they 
mature; but the Administrator may not enter an order against a 
dealer under this paragraph without a finding of insolvency as to 
the dealer; or 

1. Is not qualified on the basis of such factors as training, experience, 
and knowledge of the securities business, except as otherwise 
provided in subsection (b). 

(al) The Administrator may by order deny, suspend, or revoke any regis- 
tration in whole or in part or restrict or limit as to any person, office, function, 
or activity or censure the registrant if he finds 

(1) That the order is in the public interest and 

(2) That the applicant or registrant: 

a. Has failed reasonably to supervise his salesmen if he is a dealer; or 

b. Has failed to pay the proper filing fee; but the Administrator may 
enter only a denial order under this clause, and he shall vacate 
any such order when the deficiency has been corrected. 

The Administrator may not institute a suspension or revocation proceeding 
on the basis of a fact or transaction known to him when registration became 
effective unless the proceeding is instituted within the next 120 days. 

(b) The following provisions govern the application of G.S. 78A-39(a)(2)i: 

(1) The Administrator may not enter an order against a dealer on the 
basis of the lack of qualification of any person other than (1) the dealer 
himself if he is an individual or (11) a salesman of the dealer. 

(2) The Administrator may not enter an order solely on the basis of lack of 
experience if the applicant or registrant is qualified by training or 
knowledge or both or, in the case of a dealer if he is registered and in 
good standing under the Securities Exchange Act of 1934. 

(3) The Administrator shall consider that a salesman who will work under 
the supervision of a registered dealer need not have the same 
qualifications as a dealer. 

(4) The Administrator may by rule provide for an examination which may 
be written or oral or both, to be taken by any class of or all applicants. 

(c) The Administrator may by order summarily postpone or suspend regis- 
tration pending final determination of any proceeding under this section. Upon 
the entry of the order, the Administrator shall promptly notify the applicant or 
registrant, as well as the employer or prospective employer if the applicant or 
registrant is a salesman, that it has been entered and of the reasons therefor 
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and that within 20 days after the receipt of a written request the matter will 
be scheduled for hearing in accordance with Chapter 150B of the General 
Statutes. If no request for a hearing, other responsive pleading, or submission 
is received by the Administrator within 30 business days of receipt of service 
of notice of the order upon the applicant or registrant and no hearing is ordered 
by the Administrator, the order shall become final and remain in effect unless 
it is modified or vacated by the Administrator. If a hearing is requested or 
ordered, the Administrator, after notice of and opportunity for hearing, may 
modify or vacate the order or extend it until final determination. 

(d) If the Administrator finds that any registrant or applicant for registra- 
tion is no longer in existence or has ceased to do business as a dealer or 
salesman, or is subject to an adjudication of mental incompetence or to the 
control of a committee, conservator, or guardian, or cannot be located after 
reasonable search, the Administrator may by order cancel the registration or 
application. 

(e) Withdrawal from registration as a dealer or salesman becomes effective 
90 days after receipt of an application to withdraw or within such shorter 
period of time as the Administrator may determine, unless a revocation or 
suspension proceeding is pending when the application is filed or a proceeding 
to revoke or suspend or to impose conditions upon the withdrawal is instituted 
within 90 days after the application is filed. If a proceeding is pending or 
instituted, withdrawal becomes effective at such time and upon such condi- 
tions as the Administrator by order determines. If no proceeding is pending or 
instituted and withdrawal automatically becomes effective, the Administrator 
may nevertheless institute a revocation or suspension proceeding under G.S. 
78A-39(a)(2)b within one year after withdrawal became effective and enter a 
revocation or suspension order as of the last date on which registration was 
effective. 

(f) No order may be entered under any part of this section except the first 
sentence of subsection (c) without (i) appropriate prior notice to the applicant 
or registrant (as well as the employer or prospective employer if the applicant 
or registrant is a salesman), (ii) opportunity for hearing, and (iii) written 
findings of fact and conclusions of law. (1925, c. 190, s. 19; 1927, c. 149, s. 19; 
1959, €. 450; '8. 9; 1959, ¢. 1122.97 1 "cNsal, se 1-71978 #c) 1580198 3cno ae 
ss." 1-155°1997-456; s9 27: 1997-462 ss. 1 2) 200112646" 3) 


Editor’s Note. — The latter portion of 
former subsection (a) was redesignated as sub- 
section (al) pursuant to Session Laws 1997- 
456, s. 27, which authorized the Revisor of 


Statutes to renumber or reletter sections and 
parts of sections having a number or letter 
designation that is incompatible with the Gen- 
eral Assembly’s computer database. 


OPINIONS OF ATTORNEY GENERAL 


The statutory standards embodied in 
this section, G.S. 78A-29(a) and G.S. 78C- 
28(b) are the public health, safety or welfare 
criteria which must be considered prior to and 
upon which a summary suspension must be 
founded. This section requires the summary 
suspension order to include the reasons for its 
entry. See opinion of the Attorney General to 
Mr. Stephen M. Wallis, Deputy Securities Ad- 
ministrator (acting), 58 N.C.A.G. 76 (1988). 

Requirements of G.S. 150B-3(c) Do Not 
Conflict with This Section. — The require- 
ments in G.S. 150B-3(c) that an agency make a 
finding that the “public health, safety, or wel- 
fare requires emergency action” prior to a sum- 


mary suspension of a license or an occupational 
license, and that the agency incorporate such 
finding in its order of suspension, are not in any 
way in conflict with the findings required to be 
made by the securities administrator by this 
section prior to denying, suspending, or revok- 
ing the registration of a-securities dealer or 
salesman and by G.S. 78A-29(a) prior to deny- 
ing, suspending, or revoking the effectiveness 
of a securities registration statement. See opin- 
ion of the Attorney General to Mr. Stephen M. 
Wallis, Deputy Securities Administrator (act- 
ing), 58 N.C.A.G. 76 (1988). 

Article 3A of Chapter 150B Does Not 
Restrict or Modify This Section. — Even 
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though the Securities Division is an “occupa- 
tional licensing agency” within the meaning of 
G.S. 150B-2(4b), the provisions of Article 3A of 
Chapter 150B, G.S. 150B-38 et seq., relating to 
the procedure for conduct of administrative 
hearings by occupational licensing agencies, in 
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no way restrict or modify the provisions of 
subsections (a), (c), (e) and (f) of this section or 
G.S. 78A-45 or G.S. 78A-46(b). See opinion of 
the Attorney General to Mr. Stephen M. Wallis, 
Deputy Securities Administrator (acting), 58 
N.C.A.G. 76 (1988). 


§ 78A-40. Alternative methods of registration. 


(a) The Administrator may by rule or order provide an alternative method of 
registration by which any dealer or salesman acting in that capacity or as a 
principal may satisfy the requirements of this Article by furnishing the 
information otherwise required to be filed pursuant to this Article. The 
Administrator may provide for, among other things, alternative filing periods 
for dealers or salesmen, elimination of the issuance of a paper license and 
alternative methods for the payment and collection of initial or renewal filing 
fees, which shall be known as “alternative filing fees”. The alternative filing 
fees shall be the same as provided in G.S. 78A-37(b). 

(b) The Administrator may not adopt an alternative method of registration 
unless its purpose is to facilitate a central registration depository whereby 
dealers or salesmen can centrally or simultaneously register and pay fees for 
all states in which they plan to transact business that require registration. The 
Administrator may enter into an agreement with or otherwise facilitate an 
alternative method of registration with any national securities association 
registered with the Securities and Exchange Commission pursuant to Section 
15A of the Securities Exchange Act of 1934, any national securities exchange 
registered under the Securities Exchange Act of 1934, or any national 
association of state securities Administrators or similar association to effectu- 
ate the provisions of this section. 

(c) Nothing in this section shall be construed to prevent the exercise of the 
authority of the Administrator as provided in G.S. 78A-39. (1981, c. 624, s. 5; 
HOD. 06. OF 45.416:7L987,-c.,849.'s, 3.) 


§§ 78A-41 through 78A-44: Reserved for future codification purposes. 


ARTICLE 6. 


Administration and Review. 


§ 78A-45. Administration of Chapter. 


(a) This Chapter shall be administered by the Secretary of State. The 
Secretary of State as Administrator may delegate all or part of the authority 
under this Chapter to the Deputy Securities Administrator including, but not 
limited to, the authority to conduct hearings, make, execute and issue final 
agency orders and decisions. The Secretary of State may appoint such clerks 
and other assistants as may from time to time be needed. The Secretary of 
State may designate one or more hearing officers for the purpose of conducting 
administrative hearings. 

(b) It is unlawful for the Administrator or any of his officers or employees to 
use for personal benefit any information which is filed with or obtained by the 
Administrator and which is not made public. No provision of this Chapter 
authorizes the Administrator or any of his officers or employees to disclose any 
such information except among themselves or when necessary or appropriate 
in a proceeding or investigation under this Chapter. No provision of this 
Chapter either creates or derogates from any privilege which exists at common 
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law or otherwise when documentary or other evidence is sought under a 
subpoena directed to the Administrator or any of his officers or employees. 
(c) All fees provided for under this Chapter shall be collected by the 
Administrator and shall be paid over to the State Treasurer to go into the 
general fund..(1925;c. 5190, ss .e20 2217 LOA. c. 1A cs 420) Dll Oe cerlomen 


LOSOeCAS Li icwel ie 200IIZ6ss. 9s) 


OPINIONS OF ATTORNEY GENERAL 


Article 3A of Chapter 150B Does Not 
Restrict or Modify This Section. — Even 
though the Securities Division is an “occupa- 
tional licensing agency” within the meaning of 
G.S. 150B-2(4b), the provisions of Article 3A of 
Chapter 150B, G.S. 150B-38 et seq., relating to 


hearings by occupational licensing agencies, in 
no way restrict or modify the provisions of G.S. 
78A-39(a), (c), (e) and (f), this section or G.S. 
78A-46(b). See opinion of the Attorney General 
to Mr. Stephen M. Wallis, Deputy Securities 
Administrator (acting), 58 N.C.A.G. 76 (1988). 


the procedure for conduct of administrative 


§ 78A-46. Investigations and subpoenas. 


(a) The Administrator in his discretion 

(1) May make any investigation within or outside of this State as the 
Administrator deems necessary to determine whether any person has 
violated or is about to violate any provision of this Chapter or any rule 
or order hereunder, or to aid in the enforcement of this Chapter or in 
the prescribing of rules and forms hereunder, 

(2) May require or permit any person to file a statement in writing, under 
oath or otherwise as the Administrator determines, as to all the facts 
and circumstances concerning the matter to be investigated, 

(3) May publish information concerning any violation of this Chapter or 
any rule or order hereunder, and 

(4) May appoint employees of the Securities Division as securities law 
enforcement agents and as other enforcement personnel. 

a. Subject matter jurisdiction — The responsibility of an agent shall 
be enforcement of this Chapter and Chapters 78C and 78D of the 
General Statutes. 

b. Territorial jurisdiction — A securities law enforcement agent is a 
State officer with jurisdiction throughout the State. 

c. Service of orders of the Administrator — Securities law enforce- 
ment agents may serve and execute notices, orders, or demands 
issued by the Administrator for the surrender of registrations or 
relating to any administrative proceeding. While serving and 
executing such notices, orders, or demands, securities law en- 
forcement agents shall have all the power and authority pos- 
sessed by a law enforcement officer. 

(b) For the purpose of any investigation or proceeding under this Chapter, 
the Administrator or any officer designated by him may administer oaths and 
affirmations, subpoena witnesses, compel their attendance, take evidence and 
require the production of any books, papers, correspondence, memoranda, 
agreements, or other documents or records which the Administrator deems 
relevant or material to the inquiry. 

(c) In case of contumacy by, or refusal to obey a subpoena issued to any 
person, any court of competent jurisdiction, upon application by the Adminis- 
trator, may issue to the person an order requiring him to appear before the 
Administrator, or the officer designated by him, there to produce documentary 
evidence if so ordered or to give evidence touching the matter under investi- 
gation or in question. Failure to obey the order of the court may be punished 
by the court as a contempt of court. 
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(d) Repealed by Session Laws 1977, c. 610, s. 2. 

(e) The Administrator may act under subsection (b) or apply under subsec- 
tion (c) to enforce subpoenas in this State at the request of a securities agency 
or administrator of any state if the alleged activities constituting a violation for 
which the information is sought would be a violation of this Chapter or any 
rule hereunder if the alleged activities had occurred in this State. (1925, c. 190, 
SmlLonlo2d pcr l49rs. 16; 1973, c. 1380: 1977, c. 610, 8. 2: 1987: c. 8491s. 4: 1991, 
c: 456, s. 2; 1997-462, s. 3.) 


OPINIONS OF ATTORNEY GENERAL 


Article 3A of Chapter 150B Does Not 
Restrict or Modify This Section. — Even 
though the Securities Division is determined to 
be an “occupational licensing agency” within 
the meaning of G.S. 150B-2(4b), the provisions 
of Article 3A of Chapter 150B, G.S. 150B-38 et 
seq., relating to the procedure for conduct of 
administrative hearings by occupational licens- 
ing agencies, in no way restrict or modify the 
provisions of G.S. 78A-39(a), (c), (e) and (f), G.S. 
78A-45 or this section. See opinion of the Attor- 
ney General to Mr. Stephen M. Wallis, Deputy 


Securities Administrator (acting), 58 N.C.A.G. 
76 (1988). 

This section and G.S. 78C-27(b) are the 
equivalent of grand jury proceedings. So 
long as the exercise of these powers does not 
result in action on a registration without an 
opportunity to be heard under G.S. 78A-39, it is 
not a function to which Chapter 150B has any 
application. See opinion of the Attorney Gen- 
eral to Mr. Stephen M. Wallis, Deputy Securi- 
ties Administrator (acting), 58 N.C.A.G. 76 
(1988). 


§ 78A-47. Injunctions; cease and desist orders. 


(a) Whenever it appears to the Administrator that any person has engaged 
or is about to engage in any act or practice constituting a violation of any 
provision of this Chapter or any rule or order hereunder, he may in his 
discretion bring an action in any court of competent jurisdiction to enjoin the 
acts or practices and to enforce compliance with this Chapter or any rule or 
order hereunder. Upon a proper showing a permanent or temporary injunction, 
restraining order, or writ of mandamus shall be granted and a receiver or 
conservator may be appointed for the defendant or the defendant’s assets. In 
addition to any other remedies provided by this Chapter, the Administrator 
may apply to the court hearing this matter for an order of restitution whereby 
the defendant in such action shall be ordered to make restitution of those sums 
shown by the Administrator to have been obtained by him in violation of any 
of the provisions of this Chapter. Such restitution shall be payable, in the 
discretion of the court, to the Administrator or receiver appointed pursuant to 
this section for the benefit of those persons whose assets were obtained in 
violation of this Chapter, or directly to those persons. The court may not 
require the Administrator to post a bond. 

(b)(1) Ifthe Administrator determines after giving notice of and opportunity 
for a hearing, that any person has engaged in or is about to engage in, 
any act or practice constituting a violation of any provision of this 
Chapter or any rule or order hereunder, he may order such person to 
cease and desist from such unlawful act or practice and take such 
affirmative action as in the judgment of the Administrator will carry 
out the purposes of this Chapter. 

(2) If the Administrator makes written findings of fact that the public 
interest will be irreparably harmed by delay in issuing an order under 
G.S. 78A-47(b)(1), the Administrator may issue a temporary cease and 
desist order. Upon the entry of a temporary cease and desist order, the 
Administrator shall promptly notify in writing the person subject to 
the order that such order has been entered, the reasons therefor, and 
that within 20 days after the receipt of a written request from such 
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person the matter shall be scheduled for hearing in accordance with 
Chapter 150B of the General Statutes to determine whether or not the 
order shall become permanent and final. If no request for a hearing, 
other responsive pleading, or submission is received by the Adminis- 
trator within 30 business days of receipt of service of notice of the 
order upon the person subject to the order and no hearing is ordered 
by the Administrator, the order shall become final and remain in effect 
unless it is modified or vacated by the Administrator. If a hearing is 
requested or ordered, the Administrator, after giving notice of an 
opportunity for a hearing to the person subject to the order, shall by 
written findings of fact and conclusion of law, vacate, modify, or make 
permanent the order. 

(3) No order under subsection (b), except an order issued pursuant to G.S. 
78A-47(b)(2), may be entered without prior notice of an opportunity 
for hearing. The Administrator may vacate or modify an order under 
this subsection (b) upon his finding that the conditions which required 
such an order have changed and that it is in the public interest to so 
vacate or modify. 

(4) A final order issued pursuant to the provisions of subsection (b) shall 
be subject to review as provided in G.S. 78A-48. 

(c) The Administrator may issue an order against an applicant, registered 
person, or other person who willfully violates this Chapter or a rule or order of 
the Administrator under this Chapter: 

(1) Imposing a civil penalty of up to two thousand five hundred dollars 
($2,500) for a single violation or of up to twenty-five thousand dollars 
($25,000) for multiple violations in a single proceeding or a series of 
related proceedings; and 

(2) Requiring reimbursement of the costs of investigation. 

The clear proceeds of civil penalties imposed under this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. Any reimbursement imposed under this subsection shall be paid 
into the General Fund. No order under this subsection may be entered without 
prior notice and an opportunity for a hearing conducted pursuant to Article 3 
of Chapter 150B of the General Statutes. (1925, c. 190, s. 16; 1927, c. 149, s. 16; 
I973,¢. 1o80) 1933 7c, 317s. 18: 1991. ¢.456 96s. 3,4: 1907-46245 4 OSes 
s. 120; 2001-126, s. 4.) 


CASE NOTES 


Cited in Bache Halsey Stuart, Inc. v. 
Hunsucker, 38 N.C. App. 414, 248 S.E.2d 567 
(1978): 


§ 78A-48. Judicial review of orders. 


(a) Any person aggrieved by a final order of the Administrator may obtain a 
review of the order in the Superior Court of Wake County by filing in court, 
within 30 days after a written copy of the decision is served upon the person by 
personal service or by registered or certified mail, a written petition praying 
that the order be modified or set aside in whole or in part. A copy of the petition 
shall be forthwith served upon the Administrator, and thereupon the Admin- 
istrator shall certify and file in court a copy of the filing and evidence upon 
which the order was entered. When these have been filed, the court has 
exclusive jurisdiction to affirm, modify, enforce, or set aside the order, in whole 
or in part. The findings of the Administrator as to the facts, if supported by 
competent, material and substantial evidence, are conclusive. If either party 
applies to the court for leave to adduce additional material evidence, and 
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shows to the satisfaction of the court that there were reasonable grounds for 
failure to adduce the evidence in the hearings before the Administrator, the 
court may order the additional evidence to be taken before the Administrator 
and to be adduced upon the hearing in such manner and upon such conditions 
as the court considers proper. The Administrator may modify his findings and 
order by reason of the additional evidence and shall file in court the additional 
evidence together with any modified or new findings or order. The judgment of 
the court is final, subject to review by the Court of Appeals. 

(b) The commencement of proceedings under subsection (a) does not, unless 
specifically ordered by the court, operate as a stay of the Administrator’s order. 
(i 25ecs190;.s. 18; 1927, c¢. 149, s. 18: 1978. c. 1380; 197 %:c- 610.5. 83 1983xc: 
ely aesito- 598 7, c1i8494:9:25 2) 


§ 78A-49. Rules, forms, orders, and hearings. 


(a) The Administrator may from time to time make, amend, and rescind 
such rules, forms, and orders as are necessary to carry out the provisions of 
this Chapter, including rules and forms governing registration statements, 
applications, and reports, and defining any terms, whether or not used in this 
Chapter, insofar as the definitions are not inconsistent with the provisions of 
this Chapter. For the purpose of rules and forms the Administrator may 
classify securities, persons, and matters within his jurisdiction, and prescribe 
different requirements for different classes. In order to protect the investing 
public, the Administrator may by rule or order prescribe suitability standards 
for investments in viatical settlement contracts. 

(b) No rule, form, or order may be made, amended, or rescinded unless the 
Administrator finds that the action is necessary or appropriate in the public 
interest or for the protection of investors and consistent with the purposes 
fairly intended by the policy and provisions of this Chapter. In prescribing 
rules and forms the Administrator may cooperate with the securities admin- 
istrators of the other states and the Securities and Exchange Commission with 
a view to effectuating the policy of this statute to achieve maximum uniformity 
in the form and content of registration statements, applications, and reports 
wherever practicable. 

(c) The Administrator may by rule or order prescribe (i) the form and 
content of financial statements required under this Chapter, (ii) the circum- 
stances under which consolidated financial statements shall be filed, and (iii) 
whether any required financial statements shall be certified by independent or 
certified public accountants. All financial statements required to be filed with 
the Administrator shall be audited and shall be prepared in accordance with 
generally accepted accounting principles, except where the Administrator may 
by rule or order provide otherwise. In determining whether to permit the filing 
of financial statements that have not been audited, the Administrator shall 
consider all of the following factors: 

(1) Whether lesser standards for financial statements will impair investor 
protection. 

(2) The cost of preparation of audited financial statements relative to the 
proposed offering amount. 

(3) Whether recently audited financial statements of the issuer are 
available in addition to current interim statements. 

(4) Whether the issuer has commenced significant business operations. 

(5) Any other factors that are relevant to the protection of the investing 

ublic. 

(d) The Administrator may by rule or order require the filing of any 
prospectus, pamphlet, circular, form letter, advertisement, or other sales 
literature or advertising communication addressed or intended for distribution 
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to prospective investors, unless the security or transaction is exempted by G.S. 
78A-16 or 78A-17 (except 78A-17(9), (17), and (19)) and such exemption has not 
been denied or revoked under G.S. 78A-18 or the security is a security covered 
under federal law or the transaction is with respect to a security covered under 
federal law. 

(e) All rules and forms of the Administrator shall be published. 

(f) No provision of this Chapter imposing any lability applies to any act 
done or omitted in good faith in conformity with any rule, form, or order of the 
Administrator, notwithstanding that the rule, form, or order may later be 
amended or rescinded or be determined by judicial or other authority to be 
invalid for any reason. 

(g) Every hearing in an administrative proceeding shall be public unless the 
Administrator in his discretion grants a request joined in by all the respon- 
dents that the hearing be conducted privately. (1925, c. 190, s. 11; 1927, c. 149, 
s. 11; 1973) c. 1380; 1987, ¢_ 849) s,6;1997-419 s. 11: 2001-4366. 10, 2002=4 Ie 
s. 4.) 


§ 78A-50. Administrative files and opinions. 


(a) A document is filed when it is received by the Administrator. 

(b) The Administrator shall keep a register of all applications for registra- 
tion and registration statements which are or have been effective under this 
Chapter and all denial, suspension, or revocation orders which have been 
entered under this Chapter. The register shall be open for public inspection. 

(c) The information contained in or filed with any registration statement, 
application, or report may be made available to the public under such rules as 
the Administrator prescribes. 

(cl) The files and records of the Administrator relating to criminal investi- 
gations and enforcement proceedings undertaken pursuant to this Chapter are 
subject to the provisions of G.S. 132-1.4. 

(c2) The files and records of the Administrator relating to noncriminal 
investigations and enforcement proceedings undertaken pursuant to this 
Chapter shall not be subject to inspection and examination pursuant to G.S. 
132-6 until the investigations and proceedings are completed and cease to be 
active. 

(c3) Any information obtained by the Administrator from any law enforce- 
ment agency, administrative agency, or regulatory organization on a confiden- 
tial or otherwise restricted basis in the course of an investigation or proceeding 
undertaken pursuant to this Chapter shall be confidential and exempt from 
G.S 132-6 to the same extent that it is confidential in the possession of the 
providing agency or organization. 

(d) Upon request and at such reasonable charges as the administrator 
prescribes, the Administrator shall furnish to any person photostatic or other 
copies (certified under the seal of office if requested) of any entry in the register 
or any document which is a matter of public record. In any proceeding or 
prosecution under this Chapter, any copy so certified is prima facie evidence of 
the contents of the entry or document certified. 

(e) The Administrator may honor requests from interested persons for 
interpretative opinions. When an exemption is claimed in writing, cites the 
section relied upon, and is considered eligible upon the showing made, a “no 
action” letter will be furnished upon request and upon the payment of a fee of 
one hundred fifty dollars ($150.00). (1925, c. 190, s. 17; 1927, c. 149, s. 17; 1955, 
621436,°6.68;71973, cam 38051979, 2ndesesssicy 1148 us eG.1987ces56Gm mez. 
LOOT 462s 08) 
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ARTICLE 7. 


Civil Liabilities and Criminal Penalties. 


§ 78A-56. Civil liabilities. 


(a) Any person who: 

(1) Offers or sells a security in violation of G.S. 78A-8(1), 78A-8(3), 
78A-10(b), 78A-13, 78A-14, 78A-24, or 78A-36(a), or of any rule or 
order under G.S. 78A-49(d) which requires the affirmative approval of 
sales literature before it is used, or of any condition imposed under 
G.S. 78A-27(d) or 78A-28(g), or 

(2) Offers or sells a security by means of any untrue statement of a 
material fact or any omission to state a material fact necessary in 
order to make the statements made, in the light of the circumstances 
under which they were made, not misleading (the purchaser not 
knowing of the untruth or omission), and who does not sustain the 
burden of proof that he did not know, and in the exercise of reasonable 
care could not have known, of the untruth or omission, 

is liable to the person purchasing the security from him, who may sue either at 
law or in equity to recover the consideration paid for the security, together with 
interest at the legal rate from the date of payment, costs, and reasonable 
attorneys’ fees, less the amount of any income received on the security, upon 
the tender of the security, or for damages if the purchaser no longer owns the 
security. Damages are the amount that would be recoverable upon a tender 
less the value of the security when the purchaser disposed of it and interest at 
the legal rate as provided by G.S. 24-1 from the date of disposition. 

(b) Any person who purchases a security by means of any untrue statement 
of a material fact or any omission to state a material fact necessary in order to 
make the statements made, in the light of the circumstances under which they 
are made, not misleading (the seller not knowing of the untruth or omission), 
and who does not sustain the burden of proof that the person did not know, and 
in the exercise of reasonable care could not have known, of the untruth or 
omission, shall be liable to the person selling the security to him, who may sue 
either at law or in equity to recover the security, plus any income received by 
the purchaser thereon, upon tender of the consideration received, or for 
damages if the purchaser no longer owns the security. Damages are the excess 
of the value of the security when the purchaser disposed of it, plus interest at 
the legal rate as provided by G.S. 24-1 from the date of disposition, over the 
consideration paid for the security. 

(b1) A person who willfully violates G.S. 78A-12 is liable to a person who 
purchases or sells a security, other than a security traded on a national 
securities exchange or quoted on a national automated quotation system 
administered by a self-regulatory organization, at a price that was affected by 
the act or transaction for the damages sustained as a result of the act or 
transaction. Damages are the difference between the price at which the 
securities were purchased or sold and the value the securities would have had 
at the time of the person’s purchase or sale in the absence of the act or 
transaction, plus interest at the legal rate as provided by G.S. 24-1 from the 
date of the purchase or sale, costs, and reasonable attorneys’ fees determined 
by the court. 

(c)(1) Every person who directly or indirectly controls a person lable under 

subsection (a), (b), or (bl) of this section, every partner, officer, or 
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director of the person, every person occupying a similar status or 
performing similar functions, and every dealer or salesman who 
materially aids in the sale is also liable jointly and severally with and 
to the same extent as the person, unless able to sustain the burden of 
proof that the person did not know, and in the exercise of reasonable 
care could not have known, of the existence of the facts by reason of 
which the liability is alleged to exist. 

(2) Unless liable under subdivision (1) of this subsection, every employee 
of a person liable under subsection (a), (b), or (b1) of this section who 
materially aids in the transaction giving rise to the lability and every 
other person who materially aids in the transaction giving rise to the 
lability is also liable jointly and severally with and to the same extent 
as the person if the employee or other person actually knew of the 
existence of the facts by reason of which the liability is alleged to exist. 

(3) There is contribution among the several persons liable under subdi- 
visions (1) and (2) of this subsection as provided among tort-feasors 
pursuant to Chapter 1B of the General Statutes. 

(d) Any tender specified in this section may be made at any time before 
entry of judgment. Tender shall require only notice of willingness to exchange 
the security for the amount specified. Any notice may be given by service as in 
civil actions or by certified mail addressed to the last known address of the 
person liable. 

(e) Every cause of action under this statute survives the death of any person 
who might have been a plaintiff or defendant. 

(f) No person may sue under this section for a violation of G.S. 78A-24 or 
G.S. 78A-36 more than two years after the sale or contract of sale. 

No person may sue under this section for any other violation of this Chapter 
more than three years after the person discovers facts constituting the 
violation, but in any case no later than five years after the sale or contract of 
sale, except that if a person who may be liable under this section engages in 
any fraudulent or deceitful act that conceals the violation or induces the person 
to forgo or postpone commencing an action based upon the violation, the suit 
may be commenced not later than three years after the person discovers or 
should have discovered that the act was fraudulent or deceitful. 

(g)(1) No purchaser may sue under this section if, before suit is commenced, 
the purchaser has received a written offer stating the respect in which 
liability under this section may have arisen and fairly advising the 
purchaser of his rights; offering to repurchase the security for cash 
payable on delivery of the security equal to the consideration paid, 
together with interest at the legal rate as provided by G.S. 24-1 from 
the date of payment, less the amount of any income received on the 
security or, if the purchaser no longer owns the security, offering to 
pay the purchaser upon acceptance of the offer an amount in cash 
equal to the damages computed in accordance with subsection (a); and 
stating that the offer may be accepted by the purchaser at any time 
within 30 days of its receipt; and the purchaser has failed to accept 
such offer in writing within the specified period. 

(2) No seller may sue under this section if, before suit is commenced, the 
seller has received a written offer stating the respect in which liability 
under this section may have arisen and fairly advising the seller of his 
rights; offering to return the security plus the amount of any income 
received thereon upon payment of the consideration received, or, if the 
purchaser no longer owns the security, offering to pay the seller upon 
acceptance of the offer an amount in cash equal to the damages 
computed in accordance with subsection (b); and providing that the 
offer may be accepted by the seller at any time within 30 days of its 
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receipt; and the seller has failed to accept such offer in writing within 
the specified period. 

(3) Offers shall be in the form and contain the information the Adminis- 
trator by rule prescribes. Every offer under subsection (g) of this 
section shall be delivered to the offeree or sent by certified mail 
addressed to the offeree at the offeree’s last known address. The 
person making the offer shall file a copy of the rescission offer with the 
Administrator at least 10 days before delivering the offer to the 
offeree. If an offer is not performed in accordance with its terms, suit 
by the offeree under this section shall be permitted without regard to 
this subsection. 

(h) No person who has made or engaged in the performance of any contract 
in violation of any provision of this Chapter or any rule or order hereunder, or 
who has acquired any purported right under any such contract with knowledge 
of the facts by reason of which its making or performance was in violation, may 
base any suit on the contract. 

(1) Any condition, stipulation, or provision binding any person acquiring any 
security to waive compliance with any provision of this Chapter or any rule or 
order hereunder is void. 

) The rights and remedies provided by this Chapter are in addition to any 
other rights or remedies that may exist at law or in equity, but this Chapter 
does not create any cause of action not specified in this section or G.S. 
78A-37(d). If the requirements of Chapter 1D of the General Statutes are met, 
punitive damages are available to the extent provided in that Chapter. 

(k) The purchaser of a viatical settlement contract may rescind or cancel the 
purchase agreement for any reason by providing written notice of rescission or 
cancellation to the issuer or the issuer’s agent, by certified mail, return receipt 
requested, within 10 business days after each of the following: (i) the date on 
which the purchase agreement for the viatical settlement contract is signed by 
the purchaser, and (ii) the date of actual notice to the purchaser of the 
assignment, transfer, or sale of all or a portion of an insurance policy on which 
the viatical settlement contract is based. Notice of rescission is effective upon 
deposit in the United States mail. The notice of rescission need not take a 
particular form and is sufficient if it expresses the intention of the purchaser 
to rescind the transaction. For purposes of this subsection and subsection (k1) 
of this section only, the rescission period of 10 business days following the 
purchaser’s signing of the purchase agreement shall also be known as the 
“initial 10-day rescission period.” 

(k1) Immediately upon receipt of any consideration by an issuer or its agent 
pursuant to a viatical settlement purchase agreement, the issuer or its agent 
shall deliver the consideration to a domestic independent escrow agent. For 
purposes of this section, “domestic independent escrow agent” means an 
escrow agent, located in this State, and not affiliated with the issuer, its 
affiliate, its officers or directors, or its promoter, or any agents thereof. The 
domestic independent escrow agent shall maintain the funds received, in their 
entirety, in an escrow account or trust account located in this State, for the 
initial 10-day rescission period following the signing of the purchase agree- 
ment, as provided in subsection (k) of this section, unless the domestic 
independent escrow agent, prior to the completion of the initial 10-day 
rescission period, receives notice of the purchaser’s cancellation or rescission of 
the purchase agreement in accordance with this section. If the purchase 
agreement is rescinded or cancelled within the initial 10-day rescission period, 
the domestic independent escrow agent shall immediately deliver the funds, in 
their entirety along with any interest earned on the funds during the time in 
which the funds were held in escrow, to the purchaser upon receiving notice, by 
certified mail, from the issuer or its agent that the purchase agreement has 
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been rescinded or cancelled by the purchaser. If the purchase agreement has 
not been rescinded or cancelled within the initial 10-day rescission period, the 
domestic independent escrow agent shall release the funds to the issuer or its 
agent in a manner to be determined by agreement between the issuer and the 
domestic independent escrow agent. Until the funds become available for 
release by the domestic independent escrow agent to the issuer upon the 
expiration of the initial 10-day rescission period without rescission or cancel- 
lation by the purchaser, the funds are not subject to claims by creditors of the 
issuer, its affiliates, or associates. 

(1) Within 90 days after the sale or execution of a contract of sale for an 
investment of funds intended to be used to purchase a viatical settlement 
contract or contracts, the seller shall provide the purchaser with a rescission 
offer in accordance with rules prescribed by the Administrator, if, within that 
period, there has not been the identification of each and every viatical 
settlement contract acceptable to the purchaser which has been or shall be 
purchased for the investment. The purchaser may accept the rescission offer 
within 10 business days after receiving it. Acceptance of the rescission offer is 
effective upon compliance by the purchaser with the procedural requirements 
for notice of rescission or cancellation by a viatical settlement purchaser set 
forth in subsection (k) of this section. The seller shall keep a record of the 
rescission offer and its acceptance or rejection for at least three years after 
providing that offer and shall provide that record to the Administrator at the 
Administrator’s request. For purposes of this subsection only, “purchaser” 
means a person who executes a contract of sale, with a seller, for an investment 
of funds to be used to purchase a viatical settlement contract or viatical 
settlement contracts when, at the time of execution of the contract, each and 
every viatical settlement contract to be purchased pursuant to the investment 
has not been identified. (1925, c. 190, s. 23; 1927, c. 149, s. 23; 1955, c. 436, s. 
LOOT rc. of 2ys- 2. 1973) Cc, 13801975 c. 9Or S20 "C144 5-5 lo eee 
S..2,, 1903, Ce ol7, ss, 20) 21; 1987,(¢. 2827s. 971991 c 456, 570, 2000 =tooaeme 
2001-436, s. 11; 2003-4138, ss. 5-10.) 


Legal Periodicals. — For survey of 1974 
case law on securities fraud, see 53 N.C.L. Rev. 
1104 (1975). 

For article discussing applicable statute of 
limitations in actions under the Federal Rack- 
eteer Influenced and Corrupt Organizations 


Act, see 7 Campbell L. Rev. 299 (1985). 

For note, “Skinner v. E.F. Hutton & Co:: 
North Carolina’s Caveat Tipper Exception to 
the In Pari Delicto Doctrine,” see 64 N.C.L. Rev. 
1250 (1986). 


CASE NOTES 


Punitive damages are not included in the 
relief available under this section. Hunt v. 
Miller, 908 F.2d 1210 (4th Cir. 1990). 

Applicability to Federal Claims. — The 
proper limitations period for G.S. 10(b) and 
Rule 10b-5 federal security claims is the two 
year limitations period under subsection (f) of 
this section. Cooke v. Manufactured Homes, 
Ine, 998° FE 2d°1256 4 th-Cir, 11993). 

Construction. — Because this section par- 
allels § 12(2) of the Securities Act of 1933, 
cases construing § 12(2) should be considered 
when interpreting this section. Venturtech II v. 
Deloitte Haskins & Sells, 790 F. Supp. 576 
LEDIN.C. 1992) ati d. 993) Hd 2238) 4th Cir 
1993): 

G.S. 1-22 Tolled Two-Year Limitations 
Period of Subsection (f). — Since this section 


is a Statute of limitations and not a statute of 
repose in action seeking recession of purchase 
of securities, the two-year statute of limitations 
provided for in subsection (f) was tolled by 
operation of G.S. 1-22 because plaintiffs 
brought their claim within the one-year exten- 
sion provided by that section. Walker v. 
Montclaire Hous. Partners, 736 F. Supp. 1358 
(M.D.N.C. 1990). 

Integration Doctrine Applicable to Sale 
of Securities. — The integration doctrine, a 
method used to combine two or more otherwise 
exempt securities sales into a single offering, 
was applicable to a sale of securities where 
initial purchaser was offered securities through 
a special arrangement with his broker and was 
classified as the sole preliminary limited part- 
ner, and where the other North Carolina pur- 
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chasers were 1985 limited partners admitted 
pursuant to an offering about a month later. 
Walker v. Montclaire Hous. Partners, 736 F. 
Supp. 1358 (M.D.N.C. 1990). 

Initial Offering Violated G.S. 78-24 Reg- 
istration Requirements and Subjected 
Sellers to Liability. — Where it was clear that 
offering of securities initially to one purchaser 
and to five other purchasers a month later were 
part of a single financing plan since the second 
offering was contemplated at the time of the 
initial offering and it was apparent that the 
offering memorandum would not be published 
until sellers were sure initial offering was pur- 
chased and the consideration for all the offer- 
ings was the same, the initial offering violated 
the registration requirements of G.S. 78A-24 
and such violation precluded protection under 
G.S. 78A-17(9) and subjected the sellers to the 
civil liabilities provision of subdivision (a)(1), 
even though the proceeds of the initial offering 
were for use as seed money while the proceeds 
of the second offering were for use as general 
operating expenses, and the profit and losses 
between the two types of offerings were allo- 
cated differently and each had different tax 
deduction consequences. Walker v. Montclaire 
Hous. Partners, 736 F. Supp. 1358 (M.D.N.C. 
1990): 

“Control Persons”. — Controlling share- 
holders, officers and directors were “control 
persons” within the meaning of this section. 
Waterman v. Alta Verde Indus., Inc., 643 F. 
Supp. 797 (E.D.N.C. 1986), aff'd, 833 F.2d 1006 
(4th Cir. 1987). 

For purposes of G.S. 78A-56(a)(2)(c), an arbi- 
tration panel’s imposition of control person lia- 
bility on two stock purchasers’ claims against 
the president and two directors of a brokerage 
firm manifestly disregarded the law and facts; 
there was no evidence that the president or 
directors were involved in the allegedly unsuit- 
able and unauthorized transactions in the stock 
purchasers’ accounts with the brokerage firm or 
in the misrepresentations of fraud by a de- 
frauding broker, and the task of supervising the 
operations of the brokerage firm was not in the 
hands of the president or the directors. Wallace 
v. Buttar, 239 F. Supp. 2d 388, 2003 U.S. Dist. 
LEXIS 316 (2003). 

A cause of action for aiding and abetting 
a securities violation is comprised of three 
elements. The plaintiff must prove (1) a pri- 
mary violation by another person; (2) the aider 
and abettor’s “knowledge” of the primary viola- 
tion; and (3) substantial assistance by the aider 
and abettor in the achievement or consumma- 
tion of the primary violation. Venturtech II v. 
Deloitte Haskins & Sells, 790 F. Supp. 576 
(E.D.N.C. 1992), aff'd, 993 F.2d 228 (4th Cir. 
1993): 

Aider and Abettor’s Intent. — As to the 
second element in a cause of action for aiding 
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and abetting a securities violation, absent a 
duty owed to the plaintiff by the alleged aider 
and abettor, the defendant aider and abettor 
must possess a high conscious intent and a 
conscious and specific motivation to aid the 
fraud. Venturtech II v. Deloitte Haskins & 
Sells, 790 F. Supp. 576 (H.D.N.C. 1992), aff’d, 
993 F.2d 228 (4th Cir. 1993). 

Because investment firms failed to prove that 
public accounting firm possessed a “high con- 
scious intent” to assist company in soliciting 
investors by untrue and misleading state- 
ments, and that public accounting firm sub- 
stantially assisted such a violation, the invest- 
ment firms could not establish a claim for 
aiding and abetting a violation of G.S. 78A-56. 
Venturtech II v. Deloitte Haskins & Sells, 790 F. 
Supp. 576 (E.D.N.C. 1992), aff’d, 993 F.2d 228 
(4th Cir. 1998). 

Cattle feeding program involving the buy- 
ing, financings, caring for and sale of cattle for 
investors, which was open to any interested 
investors and advertised in national publica- 
tions, was an investment contract which was 
not entitled to a private placement exemption 
and hence a security within the meaning of the 
applicable federal and state securities laws. 
Waterman v. Alta Verde Indus., Inc., 643 F. 
Supp. 797 (E.D.N.C. 1986), aff'd, 833 F.2d 1006 
(4th Cir. 1987). 

Finance Company Held Liable. — Fi- 
nance company, the sole purpose of which was 
to provide financing to investors in cattle pro- 
gram which was found to be an investment 
contract and hence a security within the mean- 
ing of the federal and North Carolina securities 
laws and which was never properly registered, 
was liable to plaintiff as a matter of law under 
this section as an aider and abettor. Waterman 
v. Alta Verde Indus., Inc., 643 F. Supp. 797 
(EDN. C, 1986)P aif-d; "833 F.2d 100674th Cir 
1987): 

Valid Rescission Offer Shown. — Invest- 
ment firm, which employed broker who en- 
gaged in fraudulent activity, nevertheless made 
a valid rescission offer under the terms of 
subdivision (g)(1) of this section and therefore 
plaintiff was precluded from maintaining ac- 
tion seeking damages for breach of contract, 
fraud and negligence. Mashburn v. First Inves- 
tors Corp., 111 N.C. App. 398, 432 S.E.2d 869 
(1998). 

Invalidation of Indemnity Agreement 
Between Broker and Issuer. — If a jury 
should find that an issuer of securities know- 
ingly participated in the illegal sales of securi- 
ties by a broker, public policy would prohibit 
enforcement of the indemnity agreement be- 
tween the broker and the issuer. Premier Corp. 
v. Economic Research Analysts, Inc., 578 F.2d 
55 14th Cir 1978): 

Investor’s Involvement in Construct- 
ing Offer Made to Him Did Not Bar Recov- 
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ery. — Fact that investor in limited partner- 
ship was somehow involved in the construction 
of the terms of the offer made to him did not bar 
recovery in suit for recession of securities, vio- 
lation of regulation requirements and fraud. 
Walker v. Montclaire Hous. Partners, 736 F. 
Supp. 1358 (M.D.N.C. 1990). 

Evidence of Liability Sufficient. — Evi- 
dence that broker discussed realty partnership 
and various securities of his security firm em- 
ployer in the same conversation with one inves- 
tor, that he was an employee and representa- 
tive of the firm that whole time, that he 
operated out of firm’s office in his dealings with 
the investors, received mail there concerning 
the realty partnership and in at least one case 
transferred money for the realty investment 
out of an investor’s firm account, that the 
transfer was recorded on the firm’s computer 
system but was never questioned by its manag- 
ers, who were responsible for monitoring all 
transactions and who admitted that broker 
required more supervision than any other em- 
ployee in the firm’s office, was more than suffi- 
cient to sustain verdict finding firm liable as a 
controlling person of broker. Hunt v. Miller, 908 
F.2d 1210 (4th Cir. 1990). 

No Error in Holding Firm Jointly and 
Severally Liable with Employee. — In ac- 
tion against securities firm and broker em- 
ployee of firm for securities fraud, evidence was 
sufficient to establish that firm as controlling 
party and breached a duty owed investers by 
permitting employee to engage in fraudulent 
conduct that was within the scope of his appar- 
ent authority as an employee of the securities 
firm and of the same general nature as that 
authorized or incidental to the conduct autho- 
rized by the firm; therefore, it was not error to 
hold the firm jointly and severally lable with 
employee for attorneys’ fees. Hunt v. Miller, 908 
F.2d 1210 (4th Cir. 1990). 

Failure to Establish Active Misstate- 
ment of Any Material Facts. — Grant of 
summary judgment to the employing corpora- 
tion and its stockholder on the former employ- 
ee’s G.S. 78A-56(b) claim was proper as the 
employee, who sold his stock in the corporation 
to the stockholder upon the employee’s leaving 
the corporation because he had signed an 
agreement stating that only employees could 
own stock, did not establish that the corpora- 
tion or the stockholder actively misstated any 
material facts regarding the sale of the stock. 
Sullivan v. Mebane Packaging Group, Inc., 158 
N.C. App.19,,581.9:.2d 452.2003 N.C App. 
LEXIS 944 (2003), cert. denied, 357 N.C. 511, 
588 S.E.2d 473 (2003). 

Amendment to Complaint Held Prejudi- 
cial. — When plaintiff’s new counsel filed mo- 
tion to amend plaintiff’s complaint to include a 
cause of action under subsection (a)(2) almost 
two years after the filing of the original com- 
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plaint and approximately 9 months prior to 
trial, the trial court denied plaintiff’s motion on 
the basis that it would be unfairly prejudicial to 
the defendant. Freese v. Smith, 110 N.C. App. 
28, 428 S.E.2d 841 (1993). 

Failure to Give Instruction Regarding 
Controlling Firm’s Culpable Participation 
Not Error. — In action by investors against 
securities firm and its employee for securities 
fraud, since it is only required of a controlling 
person that he maintain an adequate system of 
internal control in a diligent manner, jury in- 
struction which contained this language was 
adequate to permit the jury to find that firm 
had failed to adequately supervise its em- 
ployee; failure to give instruction regarding 
culpable participation was not error. Hunt v. 
Miller, 908 F.2d 1210 (4th Cir. 1990). 

Acknowledgments Held Void. — To extent 
that acknowledgments signed by stock pur- 
chasers could be seen as releases of securities 
claims, they were void under subsection (1) of 
this section. Signature of waiver stating that 
purchasers received all necessary information, 
when they may not have, constituted anticipa- 
tory waiver of duty to disclose, and purchasers 
could not have known of any misrepresentation 
or omission at time of signing. Jadoff v. Glea- 
son, 140 F.R.D. 330 (M.D.N.C. 1991). 

Jury Question. — Where it was shown that 
plaintiffs had reason to know of their securities 
claims based on the alleged fraud in the finan- 
cial projections and real estate appraisal from 
the beginning of their investment due to the 
cautionary language in a confidential offering 
memorandum, remaining securities claims had 
to be resolved by a jury. Andrews v. Fitzgerald, 
823 F. Supp. 356 (M.D.N.C. 1993). 

Motion to Dismiss Claims as Barred by 
This Section Denied. — Since the dates for 
the sale or contract for sale of securities could 
not be determined from the face of the com- 
plaint, plaintiffs’ claims were not barred on 
their face by the North Carolina Securities Act’s 
two-year statute of limitations, and defendant’s 
motion to dismiss the North Carolina Securi- 
ties Act claims as barred by that statute was 
denied. Liner v. DiCresce, 905 F. Supp. 280 
(M.D.N.C. 1994). 

Statute of limitations defense failed 
where count related back to the original com- 
plaint which was filed well within the two-year 
period of subsection (f). Simpson v. Specialty 
Retail Concepts, Inc., 908 F. Supp. 323 
(M.D.N.C. 1995). 

Applied in Umstead v. Durham Hosiery 
Mills, Inc., 578 F. Supp. 342 (M.D.N.C. 1984); 
Heath v. Craighill, Rendleman, Ingle & Blythe, 
97 N.C. App. 236, 388 S.E.2d 178 (1990); An- 
drews v. Fitzgerald, 823 F. Supp. 356 (M.D.N.C. 
1993). 

Cited in Lindner v. Durham Hosiery Mills, 
Inc., 761 F.2d 162 (4th Cir. 1985); McGarity v. 
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Craighill, Rendleman, Ingle & Blythe, 83 N.C. 
App. 106, 349 S.E.2d 311 (1986); Weft, Inc. v. 
G.C. Inv. Assocs., 630 F. Supp. 1138 (E.D.N.C. 
1986); Simms Inv. Co. v. E.F. Hutton & Co., 688 
F. Supp. 193 (M.D.N.C. 1988); Simpson v. Spe- 
cialty Retail Concepts, Inc., 149 F.R.D. 94 
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App. 415, 477 S.E.2d 73 (1996), cert. granted, 
345 N.C. 760, 485 S.E.2d 309 (1997), aff’d, 347 
N.C. 258, 490 S.E.2d 237 (1997); Jay Group, 
Ltd. v. Glasgow, 139 N.C. App. 595, 534 S.E.2d 
233, 2000 N.C. App. LEXIS 975 (2000), cert. 
denied, 353 N.C. 265, 546 S.E.2d 100 (2000). 


(M.D.N.C. 1993); Tierney v. Garrard, 124 N.C. 


§ 78A-57. Criminal penalties. 


(a) Any person who willfully violates any provision of this Chapter except 
Sone 78A-8, 78A-9, 78A-11, 78A-12, 78A-13, or 78A-14 is guilty of a Class I 
elony. 

(al) Any person who willfully violates any rule or order under this Chapter 
is guilty of a Class I felony. No person may be imprisoned for the violation of 
any rule if the person proves that the person had no knowledge of the rule. It 
is an affirmative defense to a charge of violating an order under this Chapter 
that the person had no knowledge of the order. 

(a2) Any person who willfully violates G.S. 78A-8, 78A-11, 78A-13, or 
78A-14 is guilty of a felony. If the losses caused by a single act or a series of 
related acts in a common scheme or plan are one hundred thousand dollars 
($100,000) or more, the person is guilty of a Class C felony. If the losses caused 
by a single act or a series of related acts in a common scheme or plan are less 
than one hundred thousand dollars ($100,000), the person is guilty of a Class 
H felony. 

(a3) Any person who willfully violates G.S. 78A-9 knowing the statement 
made to be false or misleading in any material respect is guilty of a Class H 
felony. Any other willful violation of G.S. 78A-9 constitutes a Class 2 misde- 
meanor. 

(a4) Any person who willfully violates G.S. 78A-12 is guilty of a Class H 
felony. 

(b) The Administrator may refer such evidence as is available concerning 
violations of this Chapter or of any rule or order hereunder to the proper 
district attorney, who may, with or without such a reference, institute the 
appropriate criminal proceedings under this Chapter. Upon receipt of a 
reference, the district attorney may request that a duly employed attorney of 
the Administrator prosecute or assist in the prosecution of the violation or 
violations on behalf of the State. Upon approval of the Administrator, the 
employee may be appointed a special prosecutor for the district attorney to 
prosecute or assist in the prosecution of the violations without receiving 
compensation from the district attorney. Such a special prosecutor shall have 
all the powers and duties prescribed by law for district attorneys and such 
other powers and duties as are lawfully delegated to the special prosecutor by 
the district attorney for violations of this Chapter. 

(c) Nothing in this Chapter limits the power of the State to punish any 
person for any conduct which constitutes a crime by statute or at common law. 
Oy rom aes 231 O21 401149. 6.5: 1990,.C. 400; SO; LO Ca (Aisa Oo. 
c. 47,5. 2; c. 13880; 1987, c. 849, s. 7; 1991, c. 456, s. 6; 2001-436, s. 12; 2003-413, 
s. 11.) 


CASE NOTES 


Corporate Officers and Agents May Be 
Held Criminally Liable Individually. — 
Any officers, directors, or agents of a corpora- 
tion actively participating in a violation of the 


provisions of this section in the conduct of the 
company’s business, or which such conduct 
they have actively directed, may be held crim- 
inally liable individually therefor. State v. 
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Franks, 262 N.C. 94, 136 S.E.2d 623 (1964). 
Cited in State v. Clemmons, 111 N.C. App. 
569, 433 S.E.2d 748 (1993). 


§ 78A-58. Obstruction of investigation. 


A person is guilty of a Class H felony if the person willfully does any of the 
following for the purpose of interfering with the performance of any audit, 
examination, or investigation by the Administrator under this Chapter: 

(1) Makes or causes to be made to the Administrator or the Administra- 
tor’s designated representative any false or misleading oral or written 
statement. 

(2) Creates, causes to be made, or delivers any record, report, or document 
knowing that it is false or misleading in any material respect. 

(3) Destroys or alters any record, report, or document. 

(4) Conceals or secretes any record, report, or document. (2003-413, s. 12.) 


Editor’s Note. — Session Laws 2003-413, s. 2003, and applicable to acts committed on or 
29, made this section effective December 1, after that date. 


$$ 78A-59 through 78A-62: Reserved for future codification purposes. 


ARTICLE 8. 


Miscellaneous Provisions. 


§ 78A-63. Scope of the Chapter; service of process. 


(a) G.S. 78A-8, 78A-10, 78A-13, 78A-14, 78A-24, 78A-31, 78A-36(a), and 
78A-56 apply to persons who sell or offer to sell when (i) an offer to sell is made 
in this State, or (i1) an offer to buy is made and accepted in this State. 

(b) G.S. 78A-8, 78A-10, 78A-36(a) and 78A-56(b) apply to persons who buy or 
offer to buy when (i) an offer to buy is made in this State, or (ii) an offer to sell 
is made and accepted in this State. 

(b1) G.S. 78A-12 applies when any act instrumental to effecting prohibited 
conduct is done in this State. 

(c) For the purpose of this section, an offer to sell or to buy is made in this 
State, whether or not either party is then present in this State, when the offer 
(i) originates from this State or (ii) is directed by the offeror to this State and 
received at the place to which it is directed (or at any post office in this State 
in the case of a mailed offer). 

(d) For the purpose of this section, an offer to buy or to sell is accepted in this 
State when acceptance (i) is communicated to the offeror in this State and (ii) 
has not previously been communicated to the offeror, orally, or in writing, 
outside this State; and acceptance is communicated to the offeror in this State, 
whether or not either party is then present in this State when the offeree 
directs it to the offeror in this State reasonably believing the offeror to be in 
this State and it is received at the place to which it is directed (or at any post 
office in this State in the case of a mailed acceptance). 

(e) An offer to sell or to buy is not made in this State when (i) the publisher 
circulates or there is circulated on his behalf in this State any bona fide 
newspaper or other publication of general, regular, and paid circulation which 
is not published in this State, or which is published in this State but has had 
more than two thirds of its circulation outside this State during the past 12 
months, or (ii) a radio or television program originating outside this State is 
received in this State. 
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(f) Every applicant for registration under this Chapter and every issuer who 
proposes to offer a security in this State through any person acting on an 
agency basis in the common-law sense shall file with the Administrator, in 
such form as he by rule prescribes, an irrevocable consent appointing the 
Administrator or his successor in office to be his attorney to receive service of 
any lawful process in any noncriminal suit, action or proceeding against him or 
his successor, executor or administrator which arises under this Chapter or 
any rule or order hereunder after the consent has been filed, with the same 
force and validity as if served personally on the person filing the consent. A 
person who has filed such a consent in connection with a previous registration 
or notice filing need not file another. Service may be made by leaving a copy of 
the process in the office of the Administrator, but it is not effective unless (i) the 
plaintiff, who may be the Administrator in a suit, action, or proceeding 
instituted by him, forthwith sends notice of the service and a copy of the 
process by registered mail to the defendant or respondent at his address on file 
with the Administrator, and (ii) the plaintiff’s affidavit of compliance with the 
subsection is filed in the case on or before the return day of the process, if any, 
or within such further time as the court allows. 

(g) When any person, including any nonresident of this State, engages in 
conduct prohibited or made actionable by this Chapter or any rule or order 
hereunder, and he has not filed a consent to service of process under subsection 
(f) and personal jurisdiction over him cannot otherwise be obtained in this 
State, that conduct shall be considered equivalent to his appointment of the 
Administrator or his successor in office to be his attorney to receive service of 
any lawful process in any noncriminal suit, action, or proceeding against him 
or his successor executor or administrator which grows out of that conduct and 
which is brought under this Chapter or any rule or order hereunder with the 
same force and validity as if served on him personally. Service may be made by 
leaving a copy of the process in the office of the Administrator, and it is not 
effective unless (i) the plaintiff, who may be the Administrator in a suit, action, 
or proceeding instituted by him, forthwith sends notice of the service and a 
copy of the process by registered mail to the defendant or respondent at his last 
known address or takes other steps which are reasonably calculated to give 
actual notice, and (ii) the plaintiff’s affidavit of compliance with this subsection 
is filed in the case on or before the return day of the process, if any, or within 
such further time as the court allows. 

(h) When process is served under this section, the court, or the Administra- 
tor in a proceeding before him, shall order such continuance as may be 
necessary to afford the defendant or respondent reasonable opportunity to 
defend. 

(i) Interest charged by a broker or dealer registered under the Securities 
Exchange Act of 1934, as amended, or registered under this Chapter, as now or 
hereafter amended, on a debit balance in an account for a customer, shall be 
exempt from the provisions of Chapter 24 of the North Carolina General 
Statutes if such debit balance is payable at will without penalty and is secured 
by securities as defined in G.S. 25-8-102. (1927, c. 149, s. 24; 1955, c. 436, s. 10; 
1973, c. 1380; 1975, c. 144, s. 4; 1997-181, s. 27; 1997-419, ss. 12, 13; 2001-436, 
s. 18; 2003-418, ss. 13-15.) 


CASE NOTES 


The scope of G.S. 78A-8 applies only to Applied in Simms Inv. Co. v. E.F. Hutton & 
those persons who sell or offer to sell a security. Co., 688 F. Supp. 193 (M.D.N.C. 1988). 
State v. Williams, 98 N.C. App. 274, 390 S.E.2d Cited in Waterman v. Alta Verde Indus., Inc., 
746, cert. denied, 327 N.C. 144, 394S.E.2d 184 643 F. Supp. 797 (E.D.N.C. 1986). 
(1990). 
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§ 78A-64. Statutory policy. 


This Chapter shall be so construed as to effectuate its general purpose to 
make uniform the law of those states which enact it and to coordinate the 
interpretation and administration of this Chapter with the related federal 
regulation. (1973, c. 1380.) 


§ 78A-65. Repeal and saving provisions. 


(a) The Securities Law of the State of North Carolina, G.S. 78-1 through 
78-25, 1s repealed except as saved in this section. 

(b) Prior law exclusively governs all suits, actions, prosecution, or proceed- 
ings which are pending or may be initiated on the basis of facts or circum- 
stances occurring before April 1, 1975, except that no civil suit or action may 
be maintained to enforce any liability under prior law unless brought within 
any period of limitation which applied when the cause of action accrued and in 
any event within two years after April 1, 1975. 

(c) All effective registrations under prior law, all administrative orders 
relating to such registrations, and all conditions imposed upon such registra- 
tions remain in effect so long as they would have remained in effect if this 
Chapter had not been passed. They are considered to have been filed, entered, 
or imposed under this Chapter, but are governed by prior law. 

(d) Prior law applies in respect to any offer or sale made within one year 
after the effective date of this Chapter pursuant to an offering begun in good 
faith before April 1, 1975, on the basis of an exemption available under prior 
law. 

(e) Judicial review of all administrative orders as to which review proceed- 
ings have not been instituted by April 1, 1975, are governed by G.S. 78A-48, 
except that no review proceeding may be instituted unless the petition is filed 
within any period of limitation which applied to a review proceeding when the 
order was entered and in any event within 60 days after April 1, 1975. (1973, 
Cr 13308) 


CASE NOTES 


Cited in Teague v. Bakker, 35 F.3d 978 (4th 
Cir. 1994). 


§ 78A-66. Jurisdictional limitations. 


Nothing in this Chapter affects the Viatical Settlements Act or the jurisdic- 
tion of the North Carolina Department of Insurance. (2001-436, s. 14.) 


Editor’s Note. — Session Laws 2001-436, s. Session Laws 2001-436, s. 18, made this 
17 is a severability clause. section effective April 1, 2002. 
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Chapter 78B. 
Tender Offer Disclosure Act. 


Sec. 
78B-1 through 78B-11. [Repealed.| 


§§ 78B-1 through 78B-11: Repealed by Session Laws 2001-201, s. 1, 
effective October 1, 2001. 


UN 8 


Chapter 78C. 


Investment Advisers. 


Article 1. 
Title and Definitions. 


Sec. 

78C-1. Title. 

78C-2. Definitions. 

78C-3 through 78C-7. [Reserved.] 


Article 2. 


Fraudulent and Prohibited Practices. 


78C-8. Advisory activities. 
78C-9. Misleading filings. 
78C-10. Unlawful representations concerning 


registration or exemption. 
78C-11 through 78C-15. [Reserved.] 


Article 3. 


Registration and Notice Filing 
Procedures of Investment Advisers and 
Investment Adviser Representatives. 


78C-16. Registration and notice filing require- 
ment. 

78C-17. Registration and notice filing proce- 
dures. 

78C-18. Post-registration provisions. 

78C-19. Denial, revocation, suspension, bar, 
censure, cancellation, and with- 
drawal of registration. 

78C-20. Methods of registration. 

78C-21 through 78C-25. [Reserved.| 


Article 4. 
Administration and Review. 


78C-26. 
78C-27. 
78C-28. 


Administration of Chapter. 

Investigations and subpoenas. 

Injunctions; cease and desist orders; 
civil penalties. 

Judicial review of orders. 

78C-30. Rules, forms, orders, and hearings. 

78C-31. Administrative files and opinions. 

78C-32 through 78C-37. [Reserved.] 


78C-29. 


Article 5. 
Civil Liabilities and Criminal Penalties. 


78C-38. Civil liabilities. 

78C-39. Criminal penalties. 
78C-40. Burden of proof. 

78C-41 through 78C-45. [Reserved.| 


Article 6. 
Miscellaneous Provisions. 
Sec. 
78C-46. Scope of the Chapter; service of pro- 


cess. 

78C-47. Statutory policy. 

78C-48. Severability of provisions. 
78C-49 through 78C-59. [Reserved.] 


Article 7. 
Sports Agents. 


78C-60 through 78C-62. [Expired.] 
78C-63 through 78C-70. [Reserved.] 


Article 8. 
Regulation of Athlete Agents. 


78C-71 through 78C-81. [Repealed.] 
78C-82 through 78C-84. [Reserved.] 


Article 9. 
Uniform Athlete Agents Act. 


Title. 
Definitions. 
Service of process; subpoenas. 
Athlete agents; registration required; 
exceptions; void contracts. 
Registration as athlete agent; form; 
requirements. 
Certificate of registration; issuance or 
denial; renewal. 
Suspension; revocation; refusal to re- 
new registration. 
Temporary registration. 
Registration; renewal of fees. 
Required form of contract. 
Notice to educational institution. 
Student-athlete’s right to cancel. 
Required records; waiver of attorney- 
client privilege. 
Prohibited conduct. 
Criminal penalties. 
Civil remedies. 
Administrative penalty. 
Uniformity of application and con- 
struction. 
Electronic Signatures in Global and 
National Commerce Act. 
Severability. 
Rules. 


78C-85. 
78C-86. 
78C-87. 
78C-88. 


78C-89. 


78C-90. 


78C-91. 


78C-92. 
78C-93. 
78C-94. 
78C-95. 
78C-96. 
78C-97. 


78C-98. 
(80-99. 
78C-100. 
78C-101. 
78C-102. 


78C-103. 


78C-104. 
78C-105. 
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ARTICLE 1. 
Title and Definitions. 


§ 78C-1. Title. 


This Chapter shall be known and may be cited as the North Carolina 
Investment Advisers Act. (1987 (Reg. Sess., 1988), c. 1098, s. 1.) 


Legal Periodicals. — For article, “The Wrong Bright Line?,” see 15 Campbell L. Rev. 
Learned Profession Exemption of the North 223 (1993). 
Carolina Deceptive Trade Practices Act: The 


§ 78C-2. Definitions. 


When used in this Chapter, the definitions of G.S. 78A-2 shall apply along 
with the following, unless the context otherwise requires: 

(1) “Investment adviser” means any person who, for compensation, en- 
gages in the business of advising others, either directly or through 
publications or writings, as to the value of securities or as to the 
advisability of investing in, purchasing, or selling securities, or who, 
for compensation and as part of a regular business, issues or promul- 
gates analyses or reports concerning securities. “Investment adviser” 
also includes financial planners and other persons who, as an integral 
component of other financially related services, provide the foregoing 
investment advisory services to others for compensation and as a part 
of a business or who hold themselves out as providing the foregoing 
investment advisory services to others for compensation. “Investment 
adviser” does not include: 

a. An investment adviser representative or a person excluded from 
the definition of investment adviser representative pursuant to 
G.S. 78C-2(3)c. 

. A bank, savings institution, or trust company. 

A lawyer, accountant, engineer, or teacher whose performance of 
any such services is solely incidental to the practice of his 
profession. 

. A dealer or its salesman whose performance of these services is 
solely incidental to the conduct of its business as a dealer and who 
receives no special compensation for them. 

. A publisher of any newspaper, news column, newsletter, news 
magazine, or business or financial publication or service, whether 
communicated in hard copy form, or by electronic means, or 
otherwise, that does not consist of the rendering of advice on the 
basis of the specific investment situation of each client. 

A person solely by virtue of such person’s services to or on behalf of 
any “business development company” as defined in Section 
202(a)(22) of the Investment Advisers Act of 1940 provided the 
business development company is not an “investment company” 
by reason of Section 3(c)(1) of the Investment Company Act of 
1940, as both acts were in effect on June 1, 1988. 

g. Apersonal representative of a decedent’s estate, guardian, conser- 

vator, receiver, attorney in fact, trustee in bankruptcy, trustee of 

a testamentary trust, or a trustee of an inter vivos trust..no¢ 

otherwise engaged in providing investment advisory services, and 

the performance of these services is not a part of a plan or scheme 
to evade registration or the substantive requirements of this 

Chapter. 


oo 


c 


or 


>) 


a) 
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h. A licensed real estate agent or broker whose only compensation is 
a commission on real estate sold. 

i. An individual or company primarily engaged in acting as a business 
broker whose only compensation is a commission on the sale of a 
business. 

j. An individual who, as an employee, officer or director of, or general 
partner in, another person and in the course of performance of his 
duties as such, provides investment advice to such other person, 
or to entities that are affiliates of such other person, or to 
employee benefit plans of such other person or its affiliated 
entities, or, with respect to such employee benefit plans, to 
employees of such other person or its affiliated entities. 

ks pence’ by Session Laws 2003-413, s. 16, effective August 14, 

/. An employee of a person described in subdivision b., e., f., g., h., or 
j. of G.S. 78C-2(1) acting on behalf of such person within the scope 
of his employment. 

/1. An investment adviser who is covered under federal law as 
defined in subdivision (4) of this section. 

m. Such other persons not within the intent of this subsection as the 
Administrator may by rule or order designate. 


(2) “Investment Advisers Act of 1940” means the federal statute of that 


name as amended before or after the effective date of this Chapter. 


(3) “Investment adviser representative” means, with respect to any in- 


vestment adviser registered under this Chapter, any partner, officer, 

director (or a person occupying a similar status or performing similar 

functions) or other individual employed by or associated with an 
investment adviser, except clerical or ministerial personnel, who: 

a. Makes any recommendations or otherwise renders advice regard- 
ing securities directly to clients, 

b. Manages accounts or portfolios of clients, 

c. Determines which recommendations or advice regarding securities 
should be given; provided, however if there are more than five 
such persons employed by or associated with an investment 
adviser, who do not otherwise come within the meaning of G.S. 
78C-2(3) a., b., d., or e., then only the direct supervisors of such 
persons are deemed to be investment adviser representatives 
under G.S. 78C-2(3) c., 

d. Solicits, offers or negotiates for the sale of or sells investment 
advisory services, unless such person is a dealer or salesman 
registered under Chapter 78A of the General Statutes and the 
person would not be an investment adviser representative except 
for the performance of the activities described in G.S. 78C-2(3) d., 
or 

e. Directly supervises investment adviser representatives as defined 
in G.S. 78C-2(3) a., b., c. (unless such investment adviser repre- 
sentatives are already required to register due to their role as 
supervisors by operation of G.S. 78C-2(3) c.), or d. in the perfor- 
mance of the foregoing activities. 

Notwithstanding this subdivision, the term “investment adviser 
representative” as used in this Chapter and as applied to a person who 
is employed by, or associated with, an investment adviser covered 
under federal law only includes an individual who (i) has a “place of 
business” in the State, as that term is defined in rules or regulations 
adopted or promulgated under section 203A of the Investment Advis- 
ers Act of 1940 by the United States Securities and Exchange 
Commission and (11) either: 
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a. Is an “investment adviser representative” as that term is defined in 
rules or regulations adopted or promulgated under section 203A 
of the Investment Advisers Act of 1940 by the United States 
Securities and Exchange Commission; or 

b. Is not a “supervised person” as that term is defined in rules or 
regulations adopted or promulgated under the Investment Advis- 
ers Act of 1940 by the United States Securities and Exchange 
Commission and who solicits, offers, or negotiates for the sale of, 
or who sells, investment advisory services on behalf of an adviser 
covered under federal law. 

(4) “Investment adviser covered under federal law” means any adviser 
who is registered with the Securities and Exchange Commission 
under section 203 of the Investment Advisers Act of 1940 (15 U.S.C. 
§ 80b-3). 

(5) “Person” means an individual, a corporation, a partnership, an asso- 
ciation, a joint-stock company, a trust where the interests of the 
beneficiaries are evidenced by a security, an unincorporated organi- 
zation, a government, or a political subdivision of a government. (1987 
(Reg. Sess., 1988), c. 1098, s. 1; 1989, c. 770, s. 12(a)-(c); 1997-419, s. 
14;°1997-462.-s: 6; 2001-273) s, 1) 2003-4135 6716) 


Editor’s Note. — This section is set out in 
the form above at the direction of the Revisor of 
Statutes. 


S$ 78C-3 through 78C-7: Reserved for future codification purposes. 


ARTICLE 2. 
Fraudulent and Prohibited Practices. 


§ 78C-8. Advisory activities. 


(a) It is unlawful for any person who receives, directly or indirectly, any 
consideration from another person for advising the other person as to the value 
of securities or their purchase or sale, whether through the issuance of 
analyses or reports or otherwise, 

(1) To employ any device, scheme, or artifice to defraud the other person, 

(2) To engage in any act, practice, or course of business which operates or 
would operate as a fraud or deceit upon the other person, or 

(3) Acting as principal for his own account, knowingly to sell any security 
to or purchase any security from a client, or acting as broker for a 
person other than such client, knowingly to effect any sale or purchase 
of any security for the account of such client, without disclosing to 
such client in writing before the completion of such transaction the 
capacity in which he is acting and obtaining the consent of the client 
to such transaction. The prohibitions of this subdivision shall not 
apply to any transaction with a customer of a dealer if such dealer is 
not acting as an investment adviser in relation to such transaction. 

(b) In the solicitation of advisory clients, it is unlawful for any person to 
make any untrue statement of a material fact, or omit to state a material fact 
necessary in order to make the statements made, in light of the circumstances 
under which they are made, not misleading. 

(c) Except as may be permitted by rule or order of the Administrator, it is 
unlawful for any investment adviser to enter into, extend, or renew any 
investment advisory contract unless it provides in writing: 
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(1) That the investment adviser shall not be compensated on the basis of 
a share of capital gains upon or capital appreciation of the funds or 
any portion of the funds of the client (unless otherwise provided by 
subsection (d) or (f) below); 

(2) That no assignment of the contract may be made by the investment 
adviser without the consent of the other party to the contract; and 

(3) That the investment adviser, if a partnership, shall notify the other 
party to the contract of any change in the membership of the 
partnership within a reasonable time after the change. 

(d) Subdivision (c)(1) does not apply to any person who is exempt from 
registration under the Investment Advisers Act of 1940 by operation of Section 
203(b)(3) of said act or by operation of any rule or regulation promulgated by 
the United States Securities and Exchange Commission under or related to 
said Section 203(b)(3) provided that any reference in this subsection (d) to any 
statute, rule or regulation shall be deemed to incorporate said statute, rule or 
regulation (and any statute, rule or regulation referenced therein) as in effect 
on June 1, 1988. Subdivision (c)(1) does not prohibit an investment advisory 
contract which provides for compensation based upon the total value of a fund 
averaged over a definite period, or as of definite dates or taken as of a definite 
date. “Assignment,” as used in subdivision (c)(2), includes any direct or indirect 
transfer or hypothecation of an investment advisory contract by the assignor or 
of a controlling block of the assignor’s outstanding voting securities by a 
security holder of the assignor; but, if the investment adviser is a partnership, 
no assignment of an investment advisory contract is considered to result from 
the death or withdrawal of a minority of the members of the investment 
adviser having only a minority interest in the business of the investment 
adviser, or from the admission to the investment adviser of one or more 
members who, after admission, will be only a minority of the members and will 
have only a minority interest in the business. 

(e) Itis unlawful for any investment adviser to take or have custody of any 
securities or funds of any client in contravention of any rule or order of the 
Administrator prohibiting, limiting or regulating such custody. 

(f) The Administrator may by rule or order adopt exemptions from subdivi- 
sion (a)(3) and subdivisions (c)(1), (c)(2) and (c)(3) where such exemptions are 
consistent with the public interest and within the purposes fairly intended by 
the policy and provisions of this Chapter. (1987 (Reg. Sess., 1988), c. 1098, s. 1.) 


CASE NOTES 


There was sufficient evidence to support fendant told the victims that the value of these 
an indictment for a violation of this sec- securities would increase by various amounts 
tion where the State presented evidence show- in the future, promising extravagantly large 
ing that defendant advised the victims, fora 10 returns on their original investment. State v. 
percent (10%) commission, to invest in the Clemmons, 111 N.C. App. 569, 433 S.E.2d 748 
securities of several corporations and that de- (1993). 


§ 78C-9. Misleading filings. 


It is unlawful for any person to make or cause to be made, in any document 
filed with the Administrator or in any proceeding under this Chapter, any 
statement which is, at the time and in the light of the circumstances under 
which it is made, false or misleading in any material respect. (1987 (Reg. Sess., 
ico mc  O0Gws. 1.) 
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§ 78C-10. Unlawful representations concerning registra- 
tion or exemption. 


(a) Neither G) the fact that an application for registration under Article 3 of 
this Chapter has been filed nor (ii) the fact that a person is effectively 
registered constitutes a finding by the Administrator that any document filed 
under this Chapter is true, complete, and not misleading. Neither any such 
fact nor the fact that an exemption or exception is available means that the 
Administrator has passed in any way upon the merits or qualifications of, or 
recommended, or given approval to any person. 

(b) It is unlawful to make, or cause to be made, to any prospective customer, 
or client, any representation inconsistent with subsection (a) of this section. 
(1987 (Reg. Sess., 1988), c. 1098, s. 1.) 


§§ 78C-11 through 78C-15: Reserved for future codification purposes. 


ARTICLE 3. 


Registration and Notice Filing Procedures of Investment 
Advisers and Investment Adviser Representatives. 


§ 78C-16. Registration and notice filing requirement. 


(a) It is unlawful for any person to transact business in this State as an 
investment adviser unless: 

(1) The person is registered under this Chapter; 

(2) The person’s only clients in this State are investment companies as 
defined in the Investment Company Act of 1940, other investment 
advisers, investment advisers covered under federal law, dealers, 
banks, trust companies, savings institutions, savings and loan asso- 
clations, insurance companies, employee benefit plans with assets of 
not less than one million dollars ($1,000,000), and governmental 
agencies or instrumentalities, whether acting for themselves or as 
trustees with investment control, or other institutional investors as 
are designated by rule or order of the Administrator; 

(3) The person has no place of business in this State, and during the 
preceding 12-month period has had not more than five clients, other 
than those specified in subdivision (2) of this subsection, who are 
residents of the State; or 

(4) The person is exempt from registration under the Investment Advisers 
Act of 1940 by operation of section 203(b)(3) of that act or by operation 
of any rule or regulation promulgated by the United States Securities 
and Exchange Commission under or related to section 203(b)(3) 
provided that any reference in this subsection to any statute, rule, or 
regulation shall be deemed to incorporate the statute, rule, or regu- 
lation (and any statute, rule, or regulation referenced therein) as in 
effect June 1, 1988. 

(al) It is unlawful for any person to transact business in this State as an 
investment adviser representative unless: 

(1) The person is registered under this Chapter; or 

(2) The person is an investment adviser representative employed by or 
associated with an investment adviser exempt from registration 
under subdivision (2), (3), or (4) of subsection (a) of this section; or 

(3) The person is an investment adviser representative employed by or 
associated with an investment adviser covered under federal law that 
is exempt from the notice filing requirements of G.S. 78C-17(al). 
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(0) It is unlawful for any person required to be registered as an investment 
adviser under this Chapter to employ an investment adviser representative 
unless the investment adviser representative is registered under this Chapter. 
The registration of an investment adviser representative is not effective during 
any period when the investment adviser representative is not employed by (i) 
an investment adviser registered under this Chapter; or (ii) an investment 
adviser covered under federal law who has made a notice filing pursuant to the 
provisions of G.S. 78C-17(al). When an investment adviser representative 
begins or terminates employment or association with an investment adviser 
who is registered under this Chapter, the investment adviser shall notify 
promptly the Administrator. When an investment adviser representative 
begins or terminates employment or association with an investment adviser 
covered under federal law, the investment adviser representative shall, and 
the investment adviser may, notify promptly the Administrator. 

(b1) No investment adviser representative may be registered with more 
than one investment adviser registered under this Chapter or investment 
adviser covered under federal law unless each of the investment advisers 
which employs or associates the investment adviser representative is under 
common ownership or control. 

(b2) Notwithstanding subsection (b1) of this section, an investment adviser 
representative may be registered with more than one investment adviser 
registered under this Chapter or investment adviser covered under federal law 
for the purposes of soliciting, offering, or negotiating for the sale of, or for 
selling investment advisory services for or on behalf of, those investment 
advisers. If an investment adviser representative is registered with more than 
one investment adviser pursuant to this subsection, the representative shall be 
registered separately with each investment adviser for whom the representa- 
tive solicits business and shall provide in writing to each person solicited any 
information disclosing the terms of any compensation arrangement that is 
related to the representative’s solicitation or referral activities and that is 
required by the Administrator pursuant to rule or order. The Administrator 
may, by rule or order, specify supervisory procedures consistent with regula- 
tions adopted by the United States Securities and Exchange Commission 
applicable to investment advisers who compensate persons for referrals of 
business. 

(c) Every registration or notice filing expires December 31 of each year 
unless renewed. 

(d) It is unlawful for any investment adviser covered under federal law to 
conduct advisory business in this State unless the investment adviser covered 
under federal law complies with the provisions of G.S. 78C-17(a1). (1987 (Reg. 
Sess., 1988), c. 1098, s. 1; 1997-419, ss. 15, 16; 1998-217, s. 9; 2001-273, s. 2; 
2003-413, ss. 17, 18.) 


§ 78C-17. Registration and notice filing procedures. 


(a) An investment adviser, or investment adviser representative may obtain 
an initial or renewal registration by filing with the Administrator or the 
Administrator’s designee an application together with a consent to service of 
process pursuant to G.S. 78C-46(b) and paying any reasonable costs charged 
by the designee for processing the filings. The application shall contain 
whatever information the Administrator by rule requires concerning such 
matters as: 

(1) The applicant’s form and place of organization; 

(2) The applicant’s proposed method of doing business; 

(3) The qualifications and business history of the applicant; in the case of 
an investment adviser, the qualifications and business history of any 
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partner, officer, or director, any person occupying a similar status or 
performing similar functions, or any person directly or indirectly 
controlling the investment adviser; 

(4) Any injunction or administrative order or conviction of a misdemeanor 
involving a security or any aspect of the securities business and any 
conviction of a felony; 

(5) The applicant’s financial condition and history; and 

(6) Any information to be furnished or disseminated to any client or 
prospective client. 

If no denial order is in effect and no proceeding is pending under G.S. 
78C-19, registration becomes effective at noon of the 30th day after an 
application is filed. The Administrator may by rule or order specify an earlier 
effective date and may by order defer the effective date until noon of the 30th 
day after the filing of any amendment. Registration of an investment adviser 
automatically constitutes registration of any investment adviser representa- 
tive who is a partner, executive officer, or director, or a person occupying a 
similar status or performing similar functions. After the Administrator insti- 
tutes a proceeding under G.S. 78C-19 to postpone or deny an application for 
registration, withdrawal of the application shall be allowed only at such time 
and under such conditions as the Administrator may by order determine. 

(al) The Administrator may require investment advisers covered under 
federal law to file with the Administrator any documentation filed with the 
Securities and Exchange Commission as a condition of doing business in this 
State. This subsection does not apply to (i) an investment adviser covered 
under federal law whose only clients are those described in G.S. 78C-16(a)(2), 
or (ii) an investment adviser covered under federal law who has no place of 
business in this State, and during the preceding 12-month period has had not 
more than five clients, other than those described in G.S. 7 8C-16(a)(2), who are 
residents of this State. A notice filing under this section may be renewed by (i) 
filing documents required by the Administrator and filed with the Securities 
and Exchange Commission, prior to the expiration of the notice filing, and (ii) 
paying the fee required under subsection (b1) of this section. A notice filed 
under this section may be terminated by the investment adviser by providing 
the Administrator notice of the termination, which shall be effective upon 
receipt by the Administrator. 

(b) Every applicant for initial or renewal registration shall pay a filing fee of 
three hundred dollars ($300.00) in the case of an investment adviser, and 
seventy-five dollars ($75.00) in the case of an investment adviser representa- 
tive. When an application is denied or withdrawn, the Administrator shall 
retain the fee. 

(b1) Every person acting as an investment adviser covered under federal 
law in this State shall pay an initial filing fee of three hundred dollars 
($300.00) and a renewal notice filing fee of three hundred dollars ($300.00). 

(b2) Any person required to pay a fee under this section may transmit 
through any designee any fee required by this section or by the rules adopted 
pursuant to this section. 

(c) A registered investment adviser may file an application for registration 
of a successor, whether or not the successor is then in existence, for the 
unexpired portion of the year. There shall be no filing fee. 

(d) The Administrator may by rule establish minimum net capital require- 
ments not to exceed one hundred thousand dollars ($100,000) for registered 
investment advisers, subject to the limitations of section 222 of the Investment 
Advisers Act of 1940 (15 U.S.C. § 80(b)-18a), which may include different 
requirements for those investment advisers who maintain custody of clients’ 
funds or securities or who have discretionary authority over same and those 
investment advisers who do not. 
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(e) The Administrator may by rule require registered investment advisers 
who have custody of or discretionary authority over client funds or securities 
to post surety bonds in amounts up to one hundred thousand dollars 
($100,000), subject to the limitations of section 222 of the Investment Advisers 
Act of 1940 (15 U.S.C. § 80(b)-18a), and may determine their conditions. Any 
appropriate deposit of cash or securities shall be accepted in lieu of any bond 
so required. No bond may be required of any investment adviser whose 
minimum net capital, which may be defined by rule, exceeds one hundred 
thousand dollars ($100,000). Every bond shall provide for suit thereon by any 
person who has a cause of action under G.S. 78C-38 and, if the Administrator 
by rule or order requires, by any person who has a cause of action not arising 
under this Chapter. Every bond shall provide that no suit may be maintained 
to enforce any liability on the bond unless brought within the time limitations 
of G.S. 78C-38(d). (1987 (Reg. Sess., 1988), c. 1098, s. 1; 1997-419, s. 17; 
2001-273, s. 3; 2002-126, s. 29A.35; 2002-189, ss. 2, 3; 2003-413, s. 19.) 


§ 78C-18. Post-registration provisions. 


(a) Every registered investment adviser shall make and keep such accounts, 
correspondence, memoranda, papers, books and records as the Administrator 
by rule prescribes, subject to the limitations of section 222 of the Investment 
Advisers Act of 1940 (15 U.S.C. § 80(b)-18a). 

All records so required shall be preserved for three years unless the 
Administrator by rule prescribes otherwise for particular types of records. 

(b) With respect to investment advisers, the Administrator may require that 
certain information be furnished or disseminated as necessary or appropriate 
in the public interest or for the protection of investors and advisory clients. To 
the extent determined by the Administrator in his discretion, information 
furnished to clients or prospective clients of an investment adviser pursuant to 
the Investment Advisers Act of 1940 and the rules thereunder may be used in 
whole or partial satisfaction of this requirement. 

(c) Every registered investment adviser shall file such financial reports as 
the Administrator by rule prescribes, subject to the limitations of section 222 
of the Investment Advisers Act of 1940 (15 U.S.C. § 80(b)-18a). 

(d) If the information contained in any document filed with the Administra- 
tor is or becomes inaccurate or incomplete in any material respect, the 
registrant or an investment adviser covered under federal law shall promptly 
file a correcting amendment, if the document is filed with respect to a 
registrant or when the amendment is required to be filed with the Securities 
and Exchange Commission with respect to an investment adviser covered 
under federal law, unless notification of the correction has been given under 
G.S. 78C-16(b). 

(e) All the records referred to in subsection (a) of this section are subject at 
any time or from time to time to such reasonable periodic, special, or other 
examinations by representatives of the Administrator, within or without this 
State, as the Administrator deems necessary or appropriate in the public 
interest or for the protection of investors. For the purpose of avoiding 
unnecessary duplication of examinations, the Administrator, insofar as he 
deems it practicable in administering this subsection, may cooperate with the 
securities administrators of other states, the Securities and Exchange Com- 
mission, and any national securities exchange or national securities associa- 
tion registered under the Securities Exchange Act of 1934. (1987 (Reg. Sess., 
1988), c. 1098, s. 1; 1997-419, s. 18.) 
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§ 78C-19. Denial, revocation, suspension, bar, censure, 
cancellation, and withdrawal of registration. 


(a) The Administrator may by order deny, suspend or revoke any registra- 
tion, or bar or censure any registrant or any officer, director, partner or person 
occupying a similar status or performing similar functions for a registrant, 
from employment with a registered investment adviser, or restrict or limit a 
registrant as to any function or activity of the business for which registration 
is required in this State if he finds: 

(1) That the order is in the public interest and; 

(2) That the applicant or registrant or, in the case of an investment 
adviser, any partner, officer or director, any person occupying a similar 
status or performing similar functions, or any person directly or 
indirectly controlling the investment adviser; 

a. Has filed an application for registration which as of its effective 
date, or as of any date after filing in the case of an order denying 
effectiveness, was incomplete in any material respect or con- 
tained any statement which was, in light of the circumstances 
under which it was made, false or misleading with respect to any 
material fact; 

b. Has willfully violated or willfully failed to comply with any 
provision of this Chapter or Chapter 78A or any rule or order 
under this Chapter or Chapter 78A; 

c. Has been convicted, within the past 10 years, of any misdemeanor 
involving a security or the financial services business, or any 
aspect of the securities business, or the financial services busi- 
ness, or any felony; 

d. Is permanently or temporarily enjoined by any court of competent 
jurisdiction from engaging in or continuing any conduct or 
practice involving any aspect of the securities or financial services 
business; 

e. Is the subject of an order of the Administrator denying, suspend- 
ing, barring, revoking, restricting or limiting registration as a 
dealer, salesman, investment adviser or investment adviser rep- 
resentative; 

f. Is the subject of an adjudication or determination within the past 
five years by a securities, commodities or other financial services 
regulatory agency or an administrator of such laws of another 
state or a court of competent jurisdiction that the person has 
violated the Securities Act of 1933, the Securities Exchange Act of 
1934, the Investment Advisers Act of 1940, the Investment 
Company Act of 1940 or the Commodity Exchange Act, or the 
securities or commodities law of any other state or any other 
financial services regulatory laws as the Administrator may 
designate by rule; 

g. Has engaged in dishonest or unethical practices in the securities or 
financial services business; 

h. Is insolvent, either in the sense that his liabilities exceed his assets 
or in the sense that he cannot meet his obligations as they 
mature; but the Administrator may not enter an order against an 
investment adviser under this clause without a finding of insol- 
vency as to the investment adviser; 

i. Is not qualified on the basis of such factors as training, experience, 
and knowledge of the securities business, except as otherwise 
provided in subsection (b) of this section; 

j. Has failed reasonably to supervise his salesmen or employees if he 
is a dealer or his investment adviser representatives or employ- 
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ees if he is an investment adviser to assure their compliance with 
this Chapter; or 

k. Has failed to pay the proper filing fee; but the Administrator may 
enter only a denial order under this clause, and he shall vacate 
any such order when the deficiency has been corrected. 

The Administrator may not institute a suspension or revocation proceeding 
on the basis of a fact or transaction known to him when registration became 
effective unless the proceeding is instituted within the next 120 days. 

(b) The following provisions govern the application of G.S. 78C-19(a)(2)i: 

(1) The Administrator may not enter an order against an investment 
adviser on the basis of the lack of qualification of any person other 
than (i) the investment adviser himself if he is an individual or (ii) an 
investment adviser representative. 

(2) The Administrator may not enter an order solely on the basis of lack of 
experience if the applicant or registrant is qualified by training or 
knowledge or both. 

(3) The Administrator shall consider that an investment adviser repre- 
sentative who will work under the supervision of a registered invest- 
ment adviser need not have the same qualifications as an investment 
adviser. 

(4) The Administrator shall consider that an investment adviser or 
investment adviser representative is not necessarily qualified solely 
on the basis of experience as a dealer or salesman. 

(5) The Administrator may by rule provide for an examination, including 
an examination developed or approved by an organization of securi- 
ties administrators, which examination may be written or oral or 
both, to be taken by any class of or all applicants. The Administrator 
may by rule or order waive the examination requirement as to a 
person or class of persons if the Administrator determines that the 
examination is not necessary for the protection of advisory clients. 

(c) The Administrator may by order summarily postpone or suspend regis- 
tration pending final determination of any proceeding under this section. Upon 
the entry of the order, the Administrator shall promptly notify the applicant or 
registrant, as well as the employer or prospective employer if the applicant or 
registrant is an investment adviser representative, that it has been entered 
and of the reasons therefor and that within 20 days after the receipt of a 
written request the matter will be scheduled for hearing in accordance with 
Chapter 150B of the General Statutes. If no request for a hearing, other 
responsive pleading, or submission is received by the Administrator within 30 
business days of receipt of service of notice of the order upon the applicant or 
registrant and no hearing is ordered by the Administrator, the order shall 
become final and remain in effect unless it is modified or vacated by the 
Administrator. If a hearing is requested or ordered, the Administrator, after 
notice of and opportunity for hearing, may modify or vacate the order or extend 
it until final determination. 

(d) If the Administrator finds that any registrant or applicant for registra- 
tion is no longer in existence or has ceased to do business as an investment 
adviser or investment adviser representative, or is subject to an adjudication 
of mental incompetence or to the control of a committee, conservator, or 
guardian, or cannot be located after reasonable search, the Administrator may 
by order cancel the registration or application. 

(e) Withdrawal from registration as an investment adviser or investment 
adviser representative becomes effective 90 days after receipt of an application 
to withdraw or within such shorter period of time as the Administrator may 
determine, unless a revocation or suspension proceeding is pending when the 
application is filed or a proceeding to revoke or suspend or to impose conditions 
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upon the withdrawal is instituted within 90 days after the application is filed. 
If a proceeding is pending or instituted, withdrawal becomes effective at such 
time and upon such conditions as the Administrator by order determines. If no 
proceeding is pending or instituted and withdrawal automatically becomes 
effective, the Administrator may nevertheless institute a revocation or suspen- 
sion proceeding under G.S. 78C-19(a)(2)b within one year after withdrawal 
became effective and enter a revocation or suspension order as of the last date 
on which registration was effective. 

(f) No order may be entered under any part of this section except the first 
sentence of subsection (c) of this section without (1) appropriate prior notice to 
the applicant or registrant (as well as the employer or prospective employer if 
the applicant or registrant is an investment adviser representative), (1) 
opportunity for hearing, and (ii1) written findings of fact and conclusions of law. 
(1987 (Reg. Sess., 1988), c. 1098, s. 1; 1997-462, s. 7; 2001-126, s. 5.) 


OPINIONS OF ATTORNEY GENERAL 


Since this section has no specific provi- the Attorney General to Mr. Stephen M. Wallis, 
sions regarding notice and hearing, the Deputy Securities Administrator (acting), 58 
Administrative Procedure Act, G.S. 150B-1 et N.C.A.G. 76 (1988). 
seq., will provide the procedures. See opinion of 


§ 78C-20. Methods of registration. 


(a) All applications for initial and renewal registrations or notice filings 
required under G.S. 78C-17 shall be filed with the Investment Adviser 
Registration Depository (I[ARD) operated by the National Association of 
Securities Dealers. 

(b) Repealed by Session Laws 2001-273, s. 4, effective October 1, 2001. 

(c) Nothing in this section shall be construed to prevent the exercise of the 
authority of the Administrator as provided in G.S. 78C-19. (1987 (Reg. Sess., 
L933). c. W098 cl 2001-27364 220023 aoe wos 


8§ 78C-21 through 78C-25: Reserved for future codification purposes. 


ARTICLE 4. 


Administration and Review. 


§ 78C-26. Administration of Chapter. 


(a) This Chapter shall be administered by the Secretary of State. The 
Secretary of State as Administrator may delegate all or part of the authority 
under this Chapter to the Deputy Securities Administrator including, but not 
limited to, the authority to conduct hearings, and make, execute and issue final 
agency orders and decisions. The Secretary of State may appoint such clerks 
and other assistants as may from time to time be needed. The Secretary of 
State may designate one or more hearing officers for the purpose of conducting 
administrative hearings. 

(b) It is unlawful for the Administrator or any of his officers or employees to 
use for personal benefit any information which is filed with or obtained by the 
Administrator and which is not made public. No provision of this Chapter 
authorizes the Administrator or any of his officers or employees to disclose any 
such information except among themselves or when necessary or appropriate 
in a proceeding or investigation under this Chapter. No provision of this 
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Chapter either creates or derogates from any privilege which exists at common 
law or otherwise when documentary or other evidence is sought under a 
subpoena directed to the Administrator or any of his officers or employees. 
(c) All fees provided for under this Chapter shall be collected by the 
Administrator and shall be paid over to the State Treasurer to go into the 
General Fund. (1987 (Reg. Sess., 1988), c. 1098, s. 1; 2001-126, s. 10.) 


§ 78C-27. Investigations and subpoenas. 


(a) The Administrator in his discretion: 

(1) May make any investigation within or outside of this State as the 
Administrator deems necessary to determine whether any person has 
violated or is about to violate any provision of this Chapter or any rule 
or order hereunder, or to aid in the enforcement of this Chapter or in 
the prescribing of rules and forms hereunder; 

(2) May require or permit any person to file a statement in writing, under 
oath or otherwise as the Administrator determines, as to all the facts 
and circumstances concerning the matter to be investigated; and 

(3) May publish information concerning any violation of this Chapter or 
any rule or order hereunder. 

(b) For the purpose of any investigation or proceeding under this Chapter, 
the Administrator or any officer designated by him may administer oaths and 
affirmations, subpoena witnesses, compel their attendance, take evidence and 
require the production of any books, papers, correspondence, memoranda, 
agreements, or other documents or records which the Administrator deems 
relevant or material to the inquiry. 

(c) In case of contumacy by, or refusal to obey a subpoena issued to any 
person, any court of competent jurisdiction, upon application by the Adminis- 
trator, may issue to the person an order requiring him to appear before the 
Administrator, or the officer designated by him, there to produce documentary 
evidence if so ordered or to give evidence touching the matter under investi- 
gation or in question. Failure to obey the order of the court may be punished 
by the court as a contempt of court. 

(d) The Administrator may act under subsection (b) of this section or apply 
under subsection (c) of this section to enforce subpoenas in this State at the 
request of a securities agency or administrator of any state if the alleged 
activities constituting a violation for which the information is sought would be 
a violation of this Chapter or any rule hereunder if the alleged activities had 
occurred in this State. (1987 (Reg. Sess., 1988), c. 1098, s. 1; 1997-462, s. 8.) 


OPINIONS OF ATTORNEY GENERAL 


G.S. 78A-46 and subsection (c) of this G.S. 78A-39, it is not a function to which 
section are the equivalent of grand jury Chapter 150B has any application. See opinion 
proceedings. So long as the exercise of these of the Attorney General to Mr. Stephen M. 
powers does not result in action on a registra- Wallis, Deputy Securities Administrator (act- 
tion without an opportunity to be heard under ing), 58 N.C.A.G. 76 (1988). 


§ 78C-28. Injunctions; cease and desist orders; civil penal- 
ties. 


(a) Whenever it appears to the Administrator that any person has engaged 
or is about to engage in any act or practice constituting a violation of any 
provision of this Chapter or any rule or order hereunder, he may in his 
discretion bring an action in any court of competent jurisdiction to enjoin the 
acts or practices and to enforce compliance with this Chapter or any rule or 
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order hereunder. Upon a proper showing a permanent or temporary injunction, 
restraining order, or writ of mandamus shall be granted and a receiver or 
conservator may be appointed for the defendant or the defendant’s assets. In 
addition to any other remedies provided by this Chapter, the Administrator 
may apply to the court hearing this matter for an order of restitution whereby 
the defendant in such action shall be ordered to make restitution of those sums 
shown by the Administrator to have been obtained by him in violation of any 
of the provisions of this Chapter. Such restitution shall be payable, in the 
discretion of the court, to the Administrator or receiver appointed pursuant to 
this section for the benefit of those persons whose assets were obtained in 
violation of this Chapter, or directly to those persons. The court may not 
require the Administrator to post a bond. 

(b)(1) If the Administrator determines after giving notice of an opportunity 
for a hearing, that any person has engaged in, or is about to engage in, 
any act or practice constituting a violation of any provision of this 
Chapter or any rule or order hereunder, he may order such person to 
cease and desist from such unlawful act or practice and take such 
affirmative action as in the judgment of the Administrator will carry 
out the purposes of this Chapter. 

(2) If the Administrator makes written findings of fact that the public 
interest will be irreparably harmed by delay in issuing an order under 
G.S. 78C-28(b)(1), the Administrator may issue a temporary cease and 
desist order. Upon the entry of a temporary cease and desist order, the 
Administrator shall promptly notify in writing the person subject to 
the order that such order has been entered, the reasons therefor, and 
that within 20 days after the receipt of a written request from such 
person the matter shall be scheduled for hearing in accordance with 
Chapter 150B of the General Statutes to determine whether or not the 
order shall become permanent and final. If no request for a hearing, 
other responsive pleading, or submission is received by the Adminis- 
trator within 30 business days of receipt of service of notice of the 
order upon the person subject to the order and no hearing is ordered 
by the Administrator, the order shall become final and remain in effect 
unless it is modified or vacated by the Administrator. If a hearing is 
requested or ordered, the Administrator, after giving notice of an 
opportunity for a hearing to the person subject to the order, shall by 
written findings of fact and conclusion of law, vacate, modify, or make 
permanent the order. 

(3) No order under subsection (b) of this section, except an order issued 
pursuant to G.S. 78C-28(b)(2), may be entered without prior notice or 
an opportunity for hearing. The Administrator may vacate or modify 
an order under subsection (b) of this section upon his finding that the 
conditions which required such an order have changed and that it is 
in the public interest to so vacate or modify. 

(4) A final order issued pursuant to the provisions of subsection (b) of this 
section shall be subject to review as provided in G.S. 78C-29. 

(c) The Administrator may issue an order against an applicant, registered 
person, or other person who willfully violates this Chapter or a rule or order of 
the Administrator under this Chapter: 

(1) Imposing a civil penalty of up to two thousand five hundred dollars 
($2,500) for a single violation or of up to twenty-five thousand dollars 
($25,000) for multiple violations in a single proceeding or a series of 
related proceedings; and 

(2) Requiring reimbursement of the costs of investigation. 

The clear proceeds of civil penalties imposed under this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G:S. 
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115C-457.2. Any reimbursement imposed under this subsection shall be paid 
into the General Fund. No order authorized by this subsection may be entered 
without prior notice of an opportunity for a hearing conducted pursuant to 
Article 3 of Chapter 150B of the General Statutes. (1987 (Reg. Sess., 1988), c. 
1098, s. 1; 1991, c. 456, s. 7; 1997-462, s. 9; 1998-215, s. 121; 2001-126, s. 6.) 


OPINIONS OF ATTORNEY GENERAL 


Statutory Standards Are Public Health, 
Safety or Welfare Criteria. — The statutory 
standards embodied in G.S. 78A-39(a) and 78A- 
29(a) and subsection (b) of this section are the 
public health, safety or welfare criteria which 
must be considered prior to and upon which a 


Summary suspension must be founded. G.S. 
78A-39(c) requires the summary suspension 
order to include the reasons for its entry. See 
opinion of the Attorney General to Mr. Stephen 
M. Wallis, Deputy Securities Administrator 
(acting), 58 N.C.A.G. 76 (1988). 


§ 78C-29. Judicial review of orders. 


(a) Any person aggrieved by a final order of the Administrator may obtain a 
review of the order in the Superior Court of Wake County by filing in court, 
within 30 days after a written copy of the decision is served upon the person by 
personal service or by registered or certified mail, a written petition praying 
that the order be modified or set aside in whole or in part. A copy of the petition 
shall be forthwith served upon the Administrator, and thereupon the Admin- 
istrator shall certify and file in court a copy of the filing and evidence upon 
which the order was entered. When these have been filed, the court has 
exclusive jurisdiction to affirm, modify, enforce, or set aside the order, in whole 
or in part. The findings of the Administrator as to the facts, if supported by 
competent, material and substantial evidence, are conclusive. If either party 
applies to the court for leave to adduce additional material evidence, and 
shows to the satisfaction of the court that there were reasonable grounds for 
failure to adduce the evidence in the hearings before the Administrator, the 
court may order the additional evidence to be taken before the Administrator 
and to be adduced upon the hearing in such manner and upon such conditions 
as the court considers proper. The Administrator may modify his findings and 
order by reason of the additional evidence and shall file in court the additional 
evidence together with any modified or new findings or order. The judgment of 
the court is final, subject to review by the Court of Appeals. 

(b) The commencement of proceedings under subsection (a) of this section 
does not, unless specifically ordered by the court, operate as a stay of the 
Administrator’s order. (1987 (Reg. Sess., 1988), c. 1098, s. 1.) 


§ 78C-30. Rules, forms, orders, and hearings. 


(a) The Administrator may from time to time make, amend, and rescind 
such rules, forms, and orders as are necessary to carry out the provisions of 
this Chapter, including rules and forms governing registration, applications, 
and reports, and defining any terms, whether or not used in this Chapter, 
insofar as the definitions are not inconsistent with the provisions of this 
Chapter. For the purpose of rules and forms the Administrator may classify 
persons, and matters within his jurisdiction, and prescribe different require- 
ments for different classes. 

(b) No rule, form, or order may be made, amended, or rescinded unless the 
Administrator finds that the action is necessary or appropriate in the public 
interest or for the protection of investors and clients and consistent with the 
purposes fairly intended by the policy and provisions of this Chapter. In 
prescribing rules and forms the Administrator may cooperate with the secu- 
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rities administrators of the other states and the Securities and Exchange 
Commission with a view to effectuating the policy of this statute to achieve 
maximum uniformity in the form and content of registrations, applications, 
and reports wherever practicable. 

(c) The Administrator may by rule or order prescribe (i) the form and 
content of financial statements required under this Chapter, (ii) the circum- 
stances under which consolidated financial statements shall be filed, and (iii) 
whether any required financial statements shall be certified by independent or 
certified public accountants. All financial statements required to be filed with 
the Administrator shall be audited and shall be prepared in accordance with 
generally accepted accounting principles, except where the Administrator shall 
by rule or order provide otherwise. 

(d) The Administrator may by rule or order require the filing of any 
prospectus, pamphlet, circular, form letter, advertisement, or other sales 
literature or advertising communication addressed or intended for distribution 
to prospective investors, including clients or prospective clients of an invest- 
ment adviser. 

(e) All rules and forms of the Administrator shall be published. 

(f) No provision of this Chapter imposing any liability applies to any act 
done or omitted in good faith in conformity with any rule, form, or order of the 
Administrator, notwithstanding that the rule, form, or order may later be 
amended or rescinded or be determined by judicial or other authority to be 
invalid for any reason. 

(g) Every hearing in an administrative proceeding shall be public unless the © 
Administrator in his discretion grants a request joined in by all the respon- 
dents that the hearing be conducted privately. (1987 (Reg. Sess., 1988), c. 1098, 
s. 1; 2003-413, s. 20.) 


§ 78C-31. Administrative files and opinions. 


(a) A document is filed when it is received by the Administrator. 

(b) The Administrator shall keep a register of all applications for registra- 
tion which are or have been effective under this Chapter and all denial, 
suspension, or revocation orders or similar orders which have been entered 
under this Chapter. The register shall be open for public inspection. 

(c) The information contained in or filed with any registration, application, 
or report may be made available to the public under such rules as the 
Administrator prescribes. 

(cl) The files and records of the Administrator relating to criminal investi- 
gations and enforcement proceedings undertaken pursuant to this Chapter are 
subject to the provisions of G.S. 132-1.4. 

(c2) The files and records of the Administrator relating to noncriminal 
investigations and enforcement proceedings undertaken pursuant to this 
Chapter shall not be subject to inspection and examination pursuant to G.S. 
132-6 until the investigations and proceedings are completed and cease to be 
active. 

(c3) Any information obtained by the Administrator from any law enforce- 
ment agency, administrative agency, or regulatory organization on a confiden- 
tial or otherwise restricted basis in the course of an investigation or proceeding 
undertaken pursuant to this Chapter shall be confidential and exempt from 
G.S. 132-6 to the same extent that it is confidential in the possession of the 
providing agency or organization. 

(d) Upon request and at such reasonable charges as the Administrator 
prescribes, the Administrator shall furnish to any person photostatic or other 
copies (certified under the seal of office if requested) of any entry in the register 
or any document which is a matter of public record. In any proceeding or 
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prosecution under this Chapter, any copy so certified is prima facie evidence of 
the contents of the entry or document certified. 

(e) The Administrator may honor requests from interested persons for 
interpretative opinions upon the payment of a fee of one hundred fifty dollars 
($150.00). (1987 (Reg. Sess., 1988), c. 1098, s. 1; 1997-462, s. 10.) 


§§ 78C-32 through 78C-37: Reserved for future codification purposes. 


ARTICLE 5. 


Civil Liabilities and Criminal Penalties. 


§ 78C-38. Civil liabilities. 


(a) Any person who: 

(1) Engages in the business of advising others, for compensation, either 
directly or through publications or writings, as to the value of 
securities or as to the advisability of investing in, purchasing, or 
selling securities, or who, for compensation and as a part of a regular 
business, issues or promulgates analyses or reports concerning secu- 
rities, in violation of G.S. 78C-8(b), G.S. 78C-16(a), (a1), or (b) (an 
action pursuant to a violation of G.S. 78C-16(b) may not be main- 
tained except by those persons who directly received advice from the 
unregistered investment adviser representative), G.S. 78C-10(b), or of 
any rule or order under G.S. 78C-30(d) which requires the affirmative 
approval of sales literature before it is used, or 

(2) Receives, directly or indirectly, any consideration from another person 
for advice as to the value of securities or their purchase or sale, 
whether through the issuance of analyses, reports or otherwise and 
employs any device, scheme, or artifice to defraud such other person 
or engages in any act, practice or course of business which operates or 
would operate as a fraud or deceit on such other person, in violation 
of G.S. 78C-8(a)(1) or (2), 

is hable to any person who is given such advice in such violation, who may sue 
either at law or in equity to recover (i) the consideration paid for such advice 
together with interest thereon at the legal rate as provided in G.S. 24-1 from 
the date of payment of the consideration, plus (ii) the actual damages to such 
person proximately caused by such violation, plus (111) costs of the action and 
reasonable attorneys’ fees. An action based on violation of G.S. 78C-8(b) may 
not prevail where the person accused of the violation sustains the burden of 
proof that he did not know, and in the exercise of reasonable care could not 
have known of the existence of the facts by reason of which the liability is 
alleged to exist. 

(b)(1) Every person who directly or indirectly controls a person liable under 
subsection (a) of this section, including every partner, officer, or 
director of the person, every person occupying a similar status or 
performing similar functions, and every dealer or salesman who 
materially aids in the conduct giving rise to the liability is liable 
jointly and severally with and to the same extent as the person, unless 
able to sustain the burden of proof that the person did not know, and 
in the exercise of reasonable care could not have known, of the 
existence of the facts by reason of which the liability is alleged to exist. 

(2) Unless liable under subdivision (1) of this subsection, every employee 
or associate of a person liable under subsection (a) of this section who 
materially aids in the conduct giving rise to the liability and every 
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other person who materially aids in the conduct giving rise to the 
liability is liable jointly and severally with and to the same extent as 
the person if the employee or associate or other person actually knew 
of the existence of the facts by reason of which the liability is alleged 
to exist. 

(3) There is contribution among the several persons liable under subdi- 
visions (1) and (2) of this subsection as provided among tort-feasors 
pursuant to Chapter 1B of the General Statutes. 

(c) Every cause of action under this statute survives the death of any person 
who might have been a plaintiff or defendant. 

(d) No person may sue under this section more than three years after the 
rendering of investment advice in violation of G.S. 78C-16. 

No person may sue under this section for any other violation of this Chapter 
more than three years after the person discovers facts constituting the 
violation, but in any case no later than five years after the rendering of 
investment advice, except that if a person who may be liable under this section 
engages in any fraudulent or deceitful act that conceals the violation or induces 
the person to forgo or postpone commencing an action based upon the violation, 
the suit may be commenced not later than three years after the person 
discovers or should have discovered that the act was fraudulent or deceitful. 

(e) No person who has made or engaged in the performance of any contract 
in violation of any provision of this Chapter or any rule or order hereunder, or 
who has acquired any purported right under such contract with knowledge of 
the facts by reason of which its making or performance was in violation, may 
base any suit on the contract. 

(f) Any condition, stipulation, or provision binding any person receiving any 
investment advice to waive compliance with any provision of this Chapter or 
any rule or order hereunder is void. 

(g) The rights and remedies provided by this Chapter are in addition to any 
other rights or remedies that may exist at law or in equity, but this Chapter 
does not create any cause of action not specified in this section or G.S. 
78C-17(e). If the requirements of Chapter 1D of the General Statutes are met, 
punitive damages are available to the extent provided in that Chapter. (1987 
(Reg. Sess., 1988), c. 1098, s. 1; 1991, c. 456, s. 8; 2003-413, ss. 21-24.) 


§ 78C-39. Criminal penalties. 


(a) Any person who willfully violates any provision of this Chapter except 
G.S. 78C-8(a)(1), 78C-8(a)(2), 78C-8(b), or 78C-9 is guilty of a Class I felony. 

(al) Any person who willfully violates any rule or order under this Chapter 
is guilty of a Class I felony. No person may be imprisoned for the violation of 
any rule if the person proves that the person had no knowledge of the rule. It 
is an affirmative defense to a charge of violating an order under this Chapter 
that the person had no knowledge of the order. 

(a2) Any person who willfully violates G.S. 78C-8(a)(1), 78C-8(a)(2), or 
78C-8(b) is guilty of a felony. If the losses caused, directly or indirectly, by the 
violator for a single act or for a series of related acts in a common scheme or 
plan is one hundred thousand dollars ($100,000) or more, the person is guilty 
of a Class C felony. If the losses caused, directly or indirectly, by the violator for 
a single act or for a series of related acts in a common scheme or plan is less 
ew one hundred thousand dollars ($100,000), the person is guilty of a Class 

elony. 

(a3) Any person who willfully violates G.S. 78C-9 knowing the statement 
made to be false or misleading in any material respect is guilty of a Class H 
felony. Any other willful violation of G.S. 78C-9 constitutes a Class 2 misde- 
meanor. 
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(a4) A person is guilty of a Class H felony if the person willfully does any of 
the following for the purpose of interfering with the performance of any audit, 
examination, or investigation by the Administrator under this Chapter: 

(1) Makes or causes to be made to the Administrator or the Administra- 
tor’s designated representative any false or misleading oral or written 
statement. 

(2) Creates, causes to be made, or delivers any record, report, or document 
knowing that it is false or misleading in any material respect. 

(3) Destroys or alters any record, report, or document. 

(4) Conceals or secretes any record, report, or document. 

(b) The Administrator may refer such evidence as is available concerning 
violations of this Chapter or of any rule or order hereunder to the proper 
district attorney, who may, with or without such a reference, institute the 
appropriate criminal proceedings under this Chapter. Upon receipt of a 
reference, the district attorney may request that a duly employed attorney of 
the Administrator prosecute or assist in the prosecution of the violation or 
violations on behalf of the State. Upon approval of the Administrator, the 
employee may be appointed a special prosecutor for the district attorney to 
prosecute or assist in the prosecution of the violations without receiving 
compensation from the district attorney. Such a special prosecutor shall have 
all the powers and duties prescribed by law for district attorneys and such 
other powers and duties as are lawfully delegated to the special prosecutor by 
the district attorney for violations of this Chapter. 

(c) Nothing in this Chapter limits the power of the State to punish any 
person for any conduct which constitutes a crime by statute or at common law. 
(1987 (Reg. Sess., 1988), c. 1098, s. 1; 1991, c. 456, s. 9; 2003-413, s. 25.) 


§ 78C-40. Burden of proof. 


In a civil or administrative proceeding brought under this Chapter, the 
burden of proving an exemption or an exception from a definition is upon the 
person claiming it. In a criminal proceeding brought under this Chapter, the 
State has no initial burden of producing evidence to show that the defendant’s 
actions do not fall within the exemption or exceptions; however, once the 
defendant introduces evidence to show that his conduct is within the exemp- 
tion or exception, the burden of persuading the trier of fact that the exemption 
or exception does not apply falls upon the State. (1987 (Reg. Sess., 1988), c. 
£098 45...1.) 


§§ 78C-41 through 78C-45: Reserved for future codification purposes. 


ARTICLE 6. 


Miscellaneous Provisions. 


§ 78C-46. Scope of the Chapter; service of process. 


(a) G.S. 78C-8, 78C-16(a) and (b), 78C-10, and 78C-38 apply when any act 
instrumental in effecting prohibited conduct is done in this State, whether or 
not either party is then present in this State. 

(b) Every applicant for registration under this Chapter shall file with the 
Administrator, in such form as he by rule prescribes, an irrevocable consent 
appointing the Administrator or his successor in office to be his attorney to 
receive service of any lawful process in any noncriminal suit, action or 
proceeding against him or his successor, executor or administrator which 
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arises under this Chapter or any rule or order hereunder after the consent has 
been filed, with the same force and validity as if served personally on the 
person filing the consent. A person who has filed such a consent in connection 
with a previous registration or notice filing need not file another. Service may 
be made by leaving a copy of the process in the office of the Administrator, but 
it is not effective unless (i) the plaintiff, who may be the Administrator in a 
suit, action, or proceeding instituted by him, forthwith sends notice of the 
service and a copy of the process by registered or certified mail to the defendant 
or respondent at his last address on file with the Administrator, and (11) the 
plaintiff’s affidavit of compliance with the subsection is filed in the case on or 
before the return day of the process, if any, or within such further time as the 
court allows. 

(c) When any person, including any nonresident of this State, engages in 
conduct prohibited or made actionable by this Chapter or any rule or order 
hereunder, and he has not filed a consent to service of process under subsection 
(b) of this section and personal jurisdiction over him cannot otherwise be 
obtained in this State, that conduct shall be considered equivalent to his 
appointment of the Administrator or his successor in office to be his attorney to 
receive service of any lawful process in any noncriminal suit, action, or 
proceeding against him or his successor, executor or administrator which 
erows out of that conduct and which is brought under this Chapter or any rule 
or order hereunder with the same force and validity as if served on him 
personally. Service may be made by leaving a copy of the process in the office 
of the Administrator, and it is not effective unless (i) the plaintiff, who may be 
the Administrator in a suit, action, or proceeding instituted by him, forthwith 
sends notice of the service and a copy of the process by registered or certified 
mail to the defendant or respondent at his last known address or takes other 
steps which are reasonably calculated to give actual notice, and (11) the 
plaintiff’s affidavit of compliance with this subsection is filed in the case on or 
before the return day of the process, if any, or within such further time as the 
court allows. 

(d) When process is served under this section, the court, or the Administra- 
tor in a proceeding before him, shall order such continuance as may be 
necessary to afford the defendant or respondent reasonable opportunity to 
defend. (1987 (Reg. Sess., 1988), c. 1098, s. 1; 1997-419, s. 19.) 


§ 78C-47. Statutory policy. 


This Chapter shall be so construed as to effectuate its general purpose to 
make uniform the law of those states which enact it and to coordinate the 
interpretation and administration of this Chapter with the related federal 
regulation. Nothing in this Chapter shall be construed to limit or preclude the 
applicability of any provision of Chapters 78A or 150B of the General Statutes. 
(1987 (Reg. Sess., 1988), c. 1098, s. 1.) 


§ 78C-48. Severability of provisions. 


If any provision of this Chapter or the application thereof to any person or 
circumstance is held invalid, the invalidity shall not affect other provisions or 
applications of the Chapter which can be given effect without the invalid 
provision or application, and to this end the provisions of this Chapter are 
severable. (1987 (Reg. Sess., 1988), c. 1098, s. 1.) 


8§ 78C-49 through 78C-59: Reserved for future codification purposes. 
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ARTICLE 7. 


Sports Agents. 
$$ 78C-60 through 78C-62: Expired. 


Editor’s Note. — This Article expired, by to amend expired G.S. 78C-60, effective August 
the terms of G.S. 78C-62, on July 1, 1989. 12, 1989. 


Session Laws 1989, c. 770, s. 12(d) purported 
§8§ 78C-63 through 78C-70: Reserved for future codification purposes. 


ARTICLE 8. 


Regulation of Athlete Agents. 


$$ 78C-71 through 78C-81: Repealed by Session Laws 200-0 (onal 
effective August 1, 2003. 


Cross References. — As to present similar 
provisions, see G.S. 78C-85 et seq. 


§§ 78C-82 through 78C-84: Reserved for future codification purposes. 


ARTICLE 9. 


Uniform Athlete Agents Act. 


§ 78C-85. Title. 


This Article may be cited as the “Uniform Athlete Agents Act”. (2003-375, s. 
2.) 


Editor’s Note. — Session Laws 2003-375, s. cember 1, 2003, and applicable to acts commit- 
3, made this Article effective August 1, 2003, ted on and after that date. 
except for G.S. 78C-99, which is effective De- 


§ 78C-86. Definitions. 


The following definitions apply in this Article: 

(1) Agency contract. — An agreement in which a student-athlete autho- 
rizes a person to negotiate or solicit on behalf of the student-athlete a 
professional-sports-services contract or an endorsement contract. 

(2) Athlete agent. — An individual who enters into an agency contract 
with a student-athlete or, directly or indirectly, recruits or solicits a 
student-athlete to enter into an agency contract. The term includes an 
individual who represents to the public that the individual is an 
athlete agent. The term does not include a spouse, parent, sibling, or 
guardian of the student-athlete or an individual acting solely on 
behalf of a professional sports team or professional sports organiza- 
tion. 

(3) Athletic director. — An individual responsible for administering the 
overall athletic program of an educational institution or, if an educa- 
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tional institution has separately administered athletic programs for 
male students and female students, the athletic program for males or 
the athletic program for females, as appropriate. 

(4) Contact. — A communication, direct or indirect, between an athlete 
agent and a student-athlete to recruit or solicit the student-athlete to 
enter into an agency contract. 

(5) Endorsement contract. — An agreement under which a student- 
athlete is employed or receives consideration to use on behalf of the 
other party any value that the student-athlete may have because of 
publicity, reputation, following, or fame obtained because of athletic 
ability or performance. 

(6) Intercollegiate sport. — A sport played at the collegiate level for which 
eligibility requirements for participation by a student-athlete are 
established by a national association for the promotion or regulation 
of collegiate athletics. 

(7) Person. — An individual, company, corporation, partnership, associa- 
tion, or any other legal or commercial entity. 

(8) Professional-sports-services contract. — An agreement under which 
an individual is employed or agrees to render services as a player on 
a professional sports team, with a professional sports organization, or 
as a professional athlete. 

(9) Record. — Information that is inscribed on a tangible medium or that 
is stored in an electronic or other medium and is retrievable in 
perceivable form. 

(10) Registration. — A certificate issued by the Secretary of State evidenc- 
ing that a person has satisfied the requirements of an athlete agent 
pursuant to this Article. 

(11) Student-athlete. — An individual who engages in, is eligible to 
engage in, or may be eligible in the future to engage in any intercol- 
legiate sport. If an individual is permanently ineligible to participate 
in a particular intercollegiate sport, the individual is not a student- 
athlete for purposes of that sport. (2003-375, s. 2.) 


§ 78C-87. Service of process; subpoenas. 


(a) By acting as an athlete agent in this State, a nonresident individual 
appoints the Secretary of State as the individual’s agent for service of process 
in any civil action in this State related to the individual’s acting as an athlete 
agent in this State. 

(b) The Secretary of State may issue subpoenas for any material that is 
relevant to the administration of this Article. (2003-375, s. 2.) 


§ 78C-88. Athlete agents; registration required; excep- 
tions; void contracts. 


(a) Except as otherwise provided in this section, an individual may not act 
as an athlete agent in this State without holding a certificate of registration 
under G.S. 78C-90 or G.S. 78C-92. 

(b) Before being issued a certificate of registration, an individual may act as 
an athlete agent in this State for all purposes except signing an agency 
contract if: (i) a student-athlete or another person acting on behalf of the 
student-athlete initiates communication with the individual; and (41) within 
seven days after an initial act as an athlete agent, the individual submits an 
application for registration as an athlete agent in this State. 

(c) A North Carolina licensed and resident attorney may act as an athlete 
agent in this State for all purposes without registering pursuant to this section 
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if the attorney neither advertises directly for, nor solicits, any student-athlete 
by representing to any person that the attorney has special experience or 
qualifications with regard to representing student-athletes and represents no 
more than two student-athletes. 

(d) An agency contract resulting from conduct in violation of this section is 
void, and the athlete agent shall return any consideration received under the 
contract. (2003-375, s. 2.) 


§ 78C-89. Registration as athlete agent; form; require- 
ments. 


(a) An individual seeking registration as an athlete agent shall submit an 
application for registration to the Secretary of State in a form prescribed by the 
Secretary of State. The application must be in the name of an individual and, 
except as otherwise provided in subsection (b) of this section, signed or 
otherwise authenticated by the applicant under penalty of perjury and must 
state or contain the following: 

(1) The name of the applicant and the address of the applicant’s principal 
place of business. 

(2) The name of the applicant’s business or employer, if applicable. 

(3) Any business or occupation engaged in by the applicant for the five 
years immediately preceding the date of submission of the applica- 
tion. 

(4) A description of the applicant’s: 

a. Formal training as an athlete agent. 

b. Practical experience as an athlete agent. 

c. Educational background relating to the applicant’s activities as an 
athlete agent. 

(5) The names and addresses of three individuals not related to the 
applicant who are willing to serve as references. 

(6) The name, sport, and last known team for each individual for whom 
the applicant acted as an athlete agent during the five years imme- 
diately preceding the date of submission of the application. 

(7) The names and addresses of all persons who are: 

a. With respect to the athlete agent’s business if it is not a corpora- 
tion, the partners, members, officers, managers, associates, or 
profit-sharers of the business. 

b. With respect to a corporation employing the athlete agent, the 
officers, directors, and any shareholder of the corporation having 
an interest of five percent (5%) or greater. 

(8) Whether the applicant or any person named under subdivision (7) of 
this subsection has been convicted of a crime that, if committed in this 
State, would be a crime involving moral turpitude or a felony and 
identify the crime. 

(9) Whether there has been any administrative or judicial determination 
that the applicant or any person named under subdivision (7) of this 
subsection has made a false, misleading, deceptive, or fraudulent 
representation. 

(10) Any instance in which the conduct of the applicant or any person 
named under subdivision (7) of this subsection resulted in the 
imposition of a sanction, suspension, or declaration of ineligibility to 
participate in an interscholastic or intercollegiate athletic event on a 
student-athlete or educational institution. 

(11) Any sanction, suspension, or disciplinary action taken against the 
applicant or any person named under subdivision (7) of this subsec- 
tion arising out of occupational or professional conduct. 
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(12) Whether there has been any denial of an application for, suspension 
or revocation of, or refusal to renew the registration or licensure of the 
applicant or any person named under subdivision (7) of this subsec- 
tion as an athlete agent in any state. 

(b) An individual who has submitted an application for registration or 
licensure as an athlete agent in another state or who holds a certificate of 
registration or licensure as an athlete agent in another state may submit a 
copy of the application and certificate in lieu of submitting an application in 
the form prescribed pursuant to subsection (a) of this section. The Secretary of 
State shall accept the application and the certificate from the other state as an 
application for registration in this State if the application to the other state 
satisfied all of the following criteria: 

(1) Was submitted in the other state within six months immediately 
preceding the submission of the application in this State and the 
applicant certifies that the information contained in the application is 
current. 

(2) Contains information substantially similar to or more comprehensive 
than that required in an application submitted in this State. 

(3) Was signed by the applicant under penalty of perjury. 

(c) An application filed under this section is a “public record” within the 
meaning of Chapter 132 of the General Statutes. (2003-375, s. 2.) 


§ 78C-90. Certificate of registration; issuance or denial; 
renewal. 


(a) Except as otherwise provided in subsection (b) of this section, the 
Secretary of State shall issue a certificate of registration to an individual who 
complies with G.S. 78C-89(a) or whose application has been accepted under 
G.S. 78C-89(b). 

(b) The Secretary of State may refuse to issue a certificate of registration if 
the Secretary of State determines that the applicant has engaged in conduct 
that has a significant adverse effect on the applicant’s fitness to act as an 
athlete agent. In making the determination, the Secretary of State may 
consider whether the applicant has: 

(1) Been convicted of a crime that, if committed in this State, would be a 
crime involving moral turpitude or a felony. 

(2) Made a materially false, misleading, deceptive, or fraudulent repre- 
sentation in the application or as an athlete agent. 

(3) Engaged in conduct that would disqualify the applicant from serving 
in a fiduciary capacity. 

(4) Engaged in conduct prohibited by G.S. 78C-98. 

(5) Had a registration or licensure as an athlete agent suspended, 
revoked, or denied or been refused renewal of registration or licensure 
as an athlete agent in any state. 

(6) Engaged in conduct the consequence of which was that a sanction, 
suspension, or declaration of ineligibility to participate in an inter- 
scholastic or intercollegiate athletic event was imposed on a student- 
athlete or educational institution. 

(7) Engaged in conduct that significantly adversely reflects on the appli- 
cant’s credibility, honesty, or integrity. 

(c) In making a determination under subsection (b) of this section, the 
Secretary of State shall consider: (i) how recently the conduct occurred; (ii) the 
nature of the conduct and the context in which it occurred; and (iii) any other 
relevant conduct of the applicant. 

(d) An athlete agent may apply to renew a registration by submitting an 
application for renewal in a form prescribed by the Secretary of State. The 
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application for renewal must be signed by the applicant under penalty of 
perjury and must contain current information on all matters required in an 
original registration. 

(e) An individual who has submitted an application for renewal of registra- 
tion or licensure in another state, in lieu of submitting an application for 
renewal in the form prescribed pursuant to subsection (d) of this section, may 
file a copy of the application for renewal and a valid certificate of registration 
or licensure from the other state. The Secretary of State shall accept the 
application for renewal from the other state as an application for renewal in 
this State if the application to the other state satisfied the following: 

(1) Was submitted in the other state within six months immediately 
preceding the filing in this State and the applicant certifies the 
information contained in the application for renewal is current. 

(2) Contains information substantially similar to or more comprehensive 
ian that required in an application for renewal submitted in this 

tate. 

(3) Was signed by the applicant under penalty of perjury. 

(f) A certificate of registration or a renewal of a registration is valid for one 
year. 

(g) An application filed under this section is a “public record” within the 
meaning of Chapter 132 of the General Statutes. (2003-375, s. 2.) 


§ 78C-91. Suspension; revocation; refusal to renew regis- 
tration. 


(a) The Secretary of State may suspend, revoke, or refuse to renew a 
registration for conduct that would have justified denial of registration under 
G.S. 78C-90(b). 

(b) The Secretary of State may deny, suspend, revoke, or refuse to renew a 
certificate of registration or licensure only after proper notice and an opportu- 
nity for a hearing in accordance with the Administrative Procedures Act 
pursuant to Article 3 of Chapter 150B of the General Statutes. (2003-375, s. 2.) 


§ 78C-92. Temporary registration. 


The Secretary of State may issue a temporary certificate of registration 
while an application for registration or renewal of registration is pending. 
(2003-375, s. 2.) 


§ 78C-93. Registration; renewal of fees. 


An application for registration or renewal of registration must be accompa- 
nied by a fee in the following amount: 


Ciro pelication torsresistrationy 34.0 25... 8 dues char wend deuce $200.00 
(2) Application for registration based upon a certificate of regis- 

tration or licensure issued by another state..................... 200.00 
(3) eipplication for renewal. of. registrations oy .md.taresteewies em a 200.00 


(4) Application for renewal of registration based upon an appli- 
cation for renewal of registration or licensure submitted in 
AIMOLOETHS Ab Crack edernstsed annie ili acer eht aera er ewrenn tat alee ahaa 200.00. 
(2003-375, s. 2.) 


§ 78C-94. Required form of contract. 


(a) An agency contract must be in a record, signed or otherwise authenti- 
cated by the parties. 
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(b) An agency contract must state or contain the following: 

(1) The amount and method of calculating the consideration to be paid by 
the student-athlete for services to be provided by the athlete agent 
under the contract and any other consideration the athlete agent has 
received or will receive from any other source for entering into the 
contract or for providing the services. 

(2) The name of any person not listed in the application for registration or 
renewal of registration who will be compensated because the student- 
athlete signed the agency contract. 

(3) A description of any expenses that the student-athlete agrees to 
reimburse. 

(4) A description of the services to be provided to the student-athlete. 

(5) The duration of the contract. 

(6) The date of execution. 

(c) An agency contract must contain, in close proximity to the signature of 
the student-athlete, a conspicuous notice in boldface type in capital letters 
stating: 


WARNING TO STUDENT-ATHLETE 


IF YOU SIGN THIS CONTRACT: 

(1) YOU SHALL LOSE YOUR ELIGIBILITY TO COMPETE AS A 
STUDENT-ATHLETE IN YOUR SPORT; 

(2) IF YOU HAVE AN ATHLETIC DIRECTOR, WITHIN 72 HOURS 
AFTER ENTERING INTO THIS CONTRACT, BOTH YOU AND YOUR 
ATHLETE AGENT MUST NOTIFY YOUR ATHLETIC DIRECTOR; 

(3) YOU WAIVE YOUR ATTORNEY-CLIENT PRIVILEGE WITH RE- 
SPECT TO THIS CONTRACT AND CERTAIN INFORMATION RE- 
LATED TO IT; AND 

(4) YOU MAY CANCEL THIS CONTRACT WITHIN 14 DAYS AFTER 
SIGNING IT. CANCELLATION OF THIS CONTRACT SHALL NOT 
REINSTATE YOUR ELIGIBILITY. 

(d) An agency contract that does not conform to this section is voidable by 
the student-athlete. If a student-athlete voids an agency contract, the student- 
athlete is not required to pay any consideration under the contract or to return 
any consideration received from the athlete agent to induce the student- 
athlete to enter into the contract. 

(e) The athlete agent shall give a record of the signed or otherwise 
authenticated agency contract to the student-athlete at the time of execution. 

(f) The waiver of attorney-client privilege does not affect those privileges 
between client and attorney when the attorney is not an athlete agent. 
(2003-375, s. 2.) 


§ 78C-95. Notice to educational institution. 


(a) Within 72 hours after entering into an agency contract or before the next 
scheduled athletic event in which the student-athlete may participate, which- 
ever occurs first, the athlete agent shall give notice in a record of the existence 
of the contract to the athletic director of the educational institution at which 
the student-athlete is enrolled or the athlete agent has reasonable grounds to 
believe the student-athlete intends to enroll. 

(b) Within 72 hours after entering into an agency contract or before the next 
athletic event in which the student-athlete may participate, whichever occurs 
first, the student-athlete shall inform the athletic director of the educational 
institution at which the student-athlete is enrolled that he or she has entered 
into an agency contract. (2003-375, s. 2.) 
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§ 78C-96. Student-athlete’s right to cancel. 


(a) A student-athlete may cancel an agency contract by giving notice of the 
ape ion to the athlete agent in a record within 14 days after the contract 
is signed. 

(b) A student-athlete may not waive the right to cancel an agency contract. 

(c) Ifa student-athlete cancels an agency contract, the student-athlete is not 
required to pay any consideration under the contract or to return any 
consideration received from the athlete agent to induce the student-athlete to 
enter into the contract. (2003-375, s. 2.) 


§ 78C-97. Required records; waiver of attorney-client 
privilege. 


(a) An athlete agent shall retain the following records for a period of five 
years: 

(1) The name and address of each individual represented by the athlete 
agent. 

(2) Any agency contract entered into by the athlete agent. 

(3) Any direct costs incurred by the athlete agent in the recruitment or 
solicitation of a student-athlete to enter into an agency contract. 

(b) Records required to be retained by subsection (a) of this section are open 
to inspection by the Secretary of State during normal business hours. 

(c) Where a student-athlete enters into an agency contract regulated under 
this Article, the student-athlete will be deemed to waive the attorney-client 
privilege with respect to records required to be retained by subsection (a) of 
this section, subject to G.S. 78C-94(f). (2003-375, s. 2.) 


§ 78C-98. Prohibited conduct. 


(a) An athlete agent, with the intent to induce a student-athlete to enter 
into an agency contract, shall not: 

(1) Give any materially false or misleading information or make a 
materially false promise or representation. 

(2) Furnish anything of value to a student-athlete before the student- 
athlete enters into the agency contract. 

(3) Furnish anything of value to any individual other than the student- 
athlete or another registered athlete agent. 

(b) An athlete agent shall not intentionally: 

(1) Initiate contact with a student-athlete unless the athlete agent is 
registered under this Article. 

(2) Refuse or fail to retain or permit inspection of the records required to 
be retained by G.S. 78C-97. 

(3) Fail to register as required by G.S. 78C-88. 

(4) Provide materially false or misleading information in an application 
for registration or renewal of registration. 

(5) Predate or postdate an agency contract. 

(6) Fail to notify a student-athlete before the student-athlete signs or 
otherwise authenticates an agency contract for a particular sport that 
the signing or authentication shall make the student-athlete ineligi- 
ble to participate as a student-athlete in that sport. (2003-375, s. 2.) 


§ 78C-99. Criminal penalties. 


An athlete agent who violates any provision under G.S. 78C-98(a) is guilty of 
a Class I felony. (2003-375, s. 2.) 
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Editor’s Note. — Session Laws 2003-375, s. and applicable to acts committed on and after 
3, made this section effective December 1, 2003, that date. 


§ 78C-100. Civil remedies. 


(a) An educational institution has a right of action against an athlete agent 
or a former student-athlete for damages caused by a violation of this Article. In 
an action under this section, the court may award costs and reasonable 
attorneys’ fees to the prevailing party. 

(b) Damages suffered by an educational institution under subsection (a) of 
this section include losses and expenses incurred because, as a result of the 
conduct of an athlete agent or former student-athlete, the educational insti- 
tution was injured by a violation of this Article or was penalized, disqualified, 
or suspended from participation in athletics by: (i) a national association for 
the promotion and regulation of athletics; (ii) an athletic conference; or (iii) 
reasonable self-imposed disciplinary action taken to mitigate sanctions likely 
to be imposed by an athletic organization. 

(c) Aright of action under this section does not accrue until the educational 
institution discovers, or by the exercise of reasonable diligence would have 
discovered, the violation by the athlete agent or former student-athlete. 

(d) Any liability of the athlete agent or the former student-athlete under 
this section is several and not joint. 

(e) This Article does not restrict rights, remedies, or defenses of any person 
under law or equity. (2003-375, s. 2.) 


§ 78C-101. Administrative penalty. 


The Secretary of State may assess a civil penalty against an athlete agent 
not to exceed twenty-five thousand dollars ($25,000) for a violation of this 
Article. (2003-375, s. 2.) 


§ 78C-102. Uniformity of application and construction. 


In applying and construing this Uniform Act, consideration must be given to 
the need to promote uniformity of the law with respect to its subject matter 
among states that enact it. (2003-375, s. 2.) 


§ 78C-103. Electronic Signatures in Global and National 
Commerce Act. 


The provisions of this Article governing the legal effect, validity, or enforce- 
ability of electronic records or signatures, and of contracts formed or performed 
with the use of those records or signatures, conform to the requirements of 
section 102 of the Electronic Signatures in Global and National Commerce Act, 
Pub. L. 106-229, 114 Stat. 464 (2000), and supersede, modify, and limit the 
Electronic Signatures in Global and National Commerce Act. (2003-375, s. 2.) 


§ 78C-104. Severability. 


If any provision of this Article or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of this Article which can be given effect without the invalid 
provision or application, and to this end the provisions of this Article are 
severable. (2003-375, s. 2.) 


§ 78C-105. Rules. 


The Secretary of State may, in accordance with Chapter 150B of the General 


Statutes, adopt rules necessary to carry out the provisions of this Article. 
(2003-375, s. 2.) 
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Chapter 78D. 


Commodities Act. 


Article 1. Sec. 
Scope. 78D-23. 

ets 78D-24. 
78D-1. Definitions. 78D-25. 
78D-2. Unlawful commodity transactions. 78D-26. 
78D-3. Exempt person transactions. 78D-27. 
78D-4. Exempt transactions. 
78D-5. Unlawful commodity activities. 78D-28. 
78D-6. Fraudulent conduct. 78D-29. 
78D-7. Liability of principals, controlling per-  _78[-30. 

sons and others. 78D-31 
78D-8. Securities and laws unaffected. 78D 39. 
78D-9. Purpose. a 
78D-10 through 78D-20. [Reserved.] 78D-33. 

Article 2. 
Administration and Enforcement. 
78D-21. Investigations. 
78D-22. Enforcement of Chapter. 
ARTICLE 1. 
Scope. 


§ 78D-1. Definitions. 


Power of court to grant relief. 
Criminal penalties. 
Administration of Chapter. 
Cooperation with other agencies. 
General authority to adopt rules, 
forms, and orders. 
Consent to service of process. 
Scope of the Chapter. 
Procedure for entry of an order. 
Judicial review of orders. 
Pleading exemptions. 
Affirmative defense. 


(1) “Administrator” means the Secretary of State. 

(2) “Board of Trade” means any person or group of persons engaged in 
buying or selling any commodity or receiving the same for sale on 
consignment, whether such person or group of persons is character- 
ized as a board of trade, exchange or other form of marketplace. 

(3) “CFTC Rule” means any rule, regulation or order of the Commodity 
Futures Trading Commission in effect on October 1, 1989, and all 
subsequent amendments, additions or other revisions thereto, unless 
the Administrator, within 10 days following the effective date of any 
such amendment, addition or revision, disallows the application 
thereof to this Part or to any provision thereof by rule, regulation or 


order. 


(4) “Commodity” means, except as otherwise specified by the Administra- 
tor by rule, regulation or order, any agricultural, grain or livestock 
product or by-product, any metal or mineral (including a precious 
metal set forth in subdivision (13) of this section), any gem or 
gemstone (whether characterized as precious, semi-precious or other- 
wise), any fuel (whether liquid, gaseous or otherwise), any foreign 
currency, and all other goods, articles, products or items of any kind; 
provided that the term commodity shall not include (i) a numismatic 
coin whose fair market value is at least fifteen percent (15%) higher 
than the value of the metal it contains, (ii) real property or any timber, 
agricultural or livestock product grown or raised on real property and 
offered or sold by the owner or lessee of such real property or (ili) any 
work of art offered or sold by art dealers, at public auction or offered 
or sold through a private sale by the owner thereof. 
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(5) “Commodity Contract” means any account, agreement or contract for 
the purchase or sale, primarily for speculation or investment purposes 
and not for use or consumption by the offeree or purchaser, of one or 
more commodities, whether for immediate or subsequent delivery or 
whether delivery is intended by the parties, and whether character- 
ized as a cash contract, deferred shipment or deferred delivery 
contract, forward contract, futures contract, installment or margin 
contract, leverage contract or otherwise. Any commodity contract 
offered or sold shall, in the absence of evidence to the contrary, be 
presumed to be offered or sold for speculation or investment purposes. 
A commodity contract shall not include any contract or agreement 
which requires, and under which the purchaser receives, within 28 
calendar days from the payment in good funds of any portion of the 
purchase price, physical delivery of the total amount of each commod- 
ity to be purchased under the contract or agreement. 

(6) “Commodity Exchange Act” means the act of Congress known as the 
Commodity Exchange Act, as amended to October 1, 1989, codified at 
7 U.S.C. §1, et seq. and all subsequent amendments, additions or 
other revisions thereto, unless the Administrator, within 10 days 
following the effective date of any such amendment, addition or 
revision, disallows the application thereof to this Part or to any 
provision thereof by rule, regulation or order. 

(7) “Commodity Futures Trading Commission” means the independent 
regulatory agency established by Congress to administer the Com- 
modity Exchange Act. 

(8) “Commodity Merchant” means any of the following as defined or 
described in the Commodity Exchange Act or by CFTC Rule: 

a. Futures commission merchant; 

b. Commodity pool operator; 

c. Commodity trading advisor; 

d. Introducing broker; 

e. Leverage transaction merchant; 

f. An associated person of any of the foregoing; 

g¢. Floor broker; and 

h. Any other person (other than a futures association) required to 
register with the Commodity Futures Trading Commission. 

(9) “Commodity Option” means any account, agreement or contract giving 
a party thereto the right but not the obligation to purchase or sell one 
or more commodities and/or one or more commodity contracts, 
whether characterized as an option, privilege, indemnity, bid, offer, 
put, call, advance guaranty, decline guaranty or otherwise, but shall 
not include an option traded on a national securities exchange 
registered with the United States Securities and Exchange Commis- 
sion. 

(10) “Financial Institution” means a bank, savings institution or trust 
company organized under, or supervised pursuant to, the laws of the 
United States or of any state. 

(11) “Offer” includes every offer to sell, offer to purchase, or offer to enter 
into a commodity contract or commodity option. 

(12) “Person” means an individual, a corporation, a partnership, associa- 
tion, a joint-stock company, a trust where the interests of the 
beneficiaries are evidenced by a security, an unincorporated organi- 
zation, a government, or a political subdivision of a government, but 
shall not include a contract market designated by the Commodity 
Futures Trading Commission or any clearinghouse thereof or a 
national securities exchange registered with the Securities and Ex- 
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change Commission (or any employee, officer or director of such 
contract market, clearinghouse or exchange acting solely in that 
capacity). 

(13) Peete Metal” means the following in either coin, bullion or other 
orm: 
a. Silver; 
b. Gold; 
c. Platinum; 
d. Palladium; 
e. Copper; and 
f. Such other items as the Administrator may specify by rule. 

(14) “Sale” or “sell” includes every sale, contract of sale, contract to sell, or 
disposition, for value. (1989, c. 634, s. 1.) 


§ 78D-2. Unlawful commodity transactions. 


Except as otherwise provided in G.S. 78D-3 or G.S. 78D-4, no person shall 
sell or purchase or offer to sell or purchase any commodity under any 
commodity contract or under any commodity option or offer to enter into or 


enter into as seller or purchaser any commodity contract or any commodity 
option. (1989, c. 634, s. 1.) 


§ 78D-3. Exempt person transactions. 


The prohibitions in G.S. 78D-2 shall not apply to any transaction offered by 
and in which any of the following persons (or any employee, officer or director 
thereof acting solely in that capacity) is the purchaser or seller: 

(1) Aperson registered with the Commodity Futures Trading Commission 
as a futures commission merchant or as a leverage transaction 
merchant whose activities require such registration; 

(2) A person registered with the Securities and Exchange Commission as 
a broker-dealer whose activities require such registration; 

(3) A person affiliated with, and whose obligations and liabilities under 
the transaction are guaranteed by, a person referred to in subdivisions 
(1) or (2) of this section; 

(4) A person who is a member of a contract market designated by the 
Commodity Futures Trading Commission (or any clearinghouse 
thereof); 

(5) A financial institution; or 

(6) A person registered under the laws of this State as a securities 
broker-dealer whose activities require such registration. 

The exemption provided by this section shall not apply to any transaction or 
activity which is prohibited by the Commodity Exchange Act or CFTC Rule. 
(1989, c..634,;.s. 1.) 


§ 78D-4. Exempt transactions. 


(a) The prohibitions in G.S. 78D-2 shall not apply to the following: 

(1) An account, agreement or transaction within the exclusive jurisdiction 
of the Commodity Futures Trading Commission as granted under the 
Commodity Exchange Act; 

(2) Acommodity contract for the purchase of one or more precious metals 
which requires, and under which the purchaser receives, within 28 
calendar days from the payment in good funds of any portion of the 
purchase price, physical delivery of the quantity of the precious 
metals purchased by such payment, provided that, for purposes of this 
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paragraph, physical delivery shall be deemed to have occurred if, 
within such twenty-eight-day period, such quantity of precious metals 
purchased by such payment is delivered (whether in specifically 
segregated or fungible bulk form) into the possession of a depository 
(other than the seller) which is either (i) a financial institution, (ii) a 
depository the warehouse receipts of which are recognized for delivery 
purposes for any commodity on a contract market designated by the 
Commodity Futures Trading Commission, (iii) a storage facility 
licensed or regulated by the United States or any agency thereof, or 
(iv) a depository designated by the Administrator, and such depository 
(or other person which itself qualifies as a depository as aforesaid) or 
a qualified seller issues and the purchaser receives, a certificate, 
document of title, confirmation or other instrument evidencing that 
such quantity of precious metals has been delivered to the depository 
and is being and will continue to be held by the depository on the 
purchaser’s behalf, free and clear of all liens and encumbrances, other 
than liens of the purchaser, tax liens, liens agreed to by the purchaser, 
or liens of the depository for fees and expenses, which have previously 
been disclosed to the purchaser; 

(3) A commodity contract solely between persons engaged in producing, 
processing, using commercially or handling as merchants, each com- 
modity subject thereto, or any by-product thereof: or 

(4) A commodity contract under which the offeree or the purchaser is a 
person referred to in G.S. 78D-3 of this Chapter, an insurance 
company, an investment company as defined in the Investment 
Company Act of 1940, or an employee pension and profit sharing or 
benefit plan (other than a self-employed individual retirement plan, 
or individual retirement account). 

(b) For the purposes of G.S. 78D-4(a)(2), a qualified seller is a person who: 

(1) Is a seller of precious metals and has a tangible net worth of at least 
$5,000,000 (or has an affiliate who has unconditionally guaranteed 
the obligations and liabilities of the seller and the affiliate has a 
tangible net worth of at least $5,000,000); 

(2) Has stored precious metals with one or more depositories on behalf of 
customers for at least the previous three years; 

(3) Prior to any offer, and annually thereafter, files with the Administrator 
a sworn notice of intent to act as a qualified seller under GS. 
78D-4(a)(2), containing: 

a. The seller’s name and address, names of its directors, officers, 
controlling shareholders, partners, principals, and other control- 
ling persons; 

b. The address of its principal place of business, state and date of 
incorporation or organization, and the name and address of 
seller’s registered agent in this State; 

c. A statement that the seller (or a person affiliated with the seller 
who has guaranteed the obligations and liabilities of the seller) 
has a tangible net worth of at least $5,000,000; 

d. Depository information including: 

1. The name and address of the depository or depositories that 
the seller intends to use; 

2. The name and address of each and every depository where the 
seller has stored precious metals on behalf of customers for 
the previous three years; and 

3. Independent verification from each and every depository 
named in (3)d2 of this section that the seller has in fact stored 
precious metals on behalf of the seller’s customers for the 
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previous three years and a statement of total deposits made 
during this period. 

e. Financial statements for the seller (or the person affiliated with the 
seller who has guaranteed the obligations and liabilities of the 
seller) for the past three years, audited by an independent 
certified public accountant, together with the accountant’s report; 

f. A statement describing the details of all civil, criminal, or admin- 
istrative proceedings currently pending or adversely resolved 
against the seller or its directors, officers, controlling sharehold- 
ers, partners, principals, or other controlling persons during the 
past 10 years including: (i) civil litigation and administrative 
proceedings involving securities or commodities violations, or 
fraud, (11) criminal proceedings, (iii) denials, suspensions or 
revocations of securities or commodities licenses or registrations, 
and (iv) suspensions or expulsions from membership in, or 
associations with, self-regulatory organizations registered under 
the Securities Exchange Act of 1934, or the Commodity Exchange 
Act; or (v) a statement that there were no such proceedings. 

(4) Notifies the Administrator within 15 days of any material changes in 
the information provided in the notice of intent; and 

(5) Annually furnishes to each purchaser for whom the seller is then 
storing precious metals, and to the Administrator, a report by an 
independent certified public accountant of the accountant’s examina- 
tion of the seller’s precious metals storage program that includes a 
reconciliation of the total amount of depository confirmations issued 
by all depositories where the seller has stored precious metals to the 
total amount of all confirmations issued to customers by the seller. 

(c) The Administrator may, upon request by the seller, waive any of the 
exemption requirements in G.S. 78D-4(b), conditionally or unconditionally. 

(d) The Administrator may, by order, deny, suspend, revoke or place limita- 
tions on the authority to engage in business as a qualified seller under GS. 
78D-4(a)(2) if the Administrator finds that the order is in the public interest 
and that the person, the person’s officers, directors, partners, agents, servants 
or employees, any person occupying a similar status or performing similar 
functions, any person who directly or indirectly controls or is controlled by the 
seller, or any of them, the seller’s affiliates or subsidiaries: 

(1) Has filed a notice of intention under G.S. 78D-4(c) with the Adminis- 
trator or the designee of the Administrator which was incomplete in 
any material respect or contained any statement which was, in light 
of the circumstances under which it was made, false or misleading 
with respect to any material fact; 

(2) Has, within the last 10 years, pled guilty or nolo contendere to, or been 
convicted of any crime indicating a lack of fitness to engage in the 
investment commodity business; 

(3) Has been permanently or temporarily enjoined by any court of 
competent jurisdiction from engaging in, or continuing, any conduct 
or practice which injunction indicates a lack of fitness to engage in the 
investment commodities business; 

(4) Is the subject of an order of the Administrator denying, suspending, or 
revoking the person’s license as a securities broker-dealer, sales 
representative, or investment adviser; 

(5) Is the subject of any of the following orders which are currently 
effective and which were issued within the last five years: 

a. An order by the securities agency or Administrator of another 
state, Canadian province or territory, the Securities and Ex- 
change Commission, or the Commodity Futures Trading Commis- 
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sion, entered after notice and opportunity for hearing, denying, 
suspending, or revoking the person’s registration as a futures 
commission merchant, leverage transaction merchant, introduc- 
ing broker, commodity trading adviser, commodity pool operator, 
securities broker-dealer, sales representative, or investment ad- 
viser, or the substantial equivalent of those terms; 

b. Suspension or expulsion from membership in, or association with, 
a self-regulatory organization registered under the Securities 
Exchange Act of 1934 or the Commodity Exchange Act; 

c. A United States Postal Service fraud order; 

d. A cease and desist order entered after notice and opportunity of 
hearing by the Administrator or the securities agency or Admin- 
istrator of any other state, Canadian province or territory, the 
Securities and Exchange Commission, or the Commodity Futures 
Trading Commission; 

e. An order entered by the Commodity Futures Trading Commission 
denying, suspending or revoking registration under the Commod- 
ity Exchange Act. 

(6) Has engaged in an unethical or dishonest act or practice in the 
investment commodities or securities business; or 
(7) Has failed reasonably to supervise sales representatives or employees. 

(e) If the public interest or the protection of investors so requires, the 
Administrator may, by order, summarily deny or suspend the exemption for a 
qualified seller. Upon the entry of the order, the Administrator shall promptly 
notify the person claiming said status that an order has been entered and the 
reasons therefor and that within 20 days after the receipt of a written request 
the matter will be scheduled for hearing. The provisions of G.S. 78D-30 shall 
apply with respect to all subsequent proceedings. 

(f) If the Administrator finds that any applicant or qualified seller is no 
longer in existence or has ceased to do business or is subject to an adjudication 
of mental incompetence or to the control of a committee, conservator, or 
guardian, or cannot be located after reasonable search, the Administrator may, 
by order, deny or revoke the exemption for a qualified seller. 

(g) The Administrator may issue rules or orders prescribing the terms and 
conditions of all transactions and contracts covered by the provisions of this 
Chapter which are not within the exclusive jurisdiction of the Commodity 
Futures Trading Commission as granted by the Commodity Exchange Act, 
exempting any person or transaction from any provision of this Chapter 
conditionally or unconditionally and otherwise implementing the provisions of 
this Chapter for the protection of purchasers and sellers of commodities. (1989, 
c. 634, s. 1; 2001-126, s. 7.) 


§ 78D-5. Unlawful commodity activities. 


(a) No person shall engage in a trade or business or otherwise act as a 
commodity merchant unless such person (i) is registered or temporarily 
licensed with the Commodity Futures Trading Commission for each activity 
constituting such person as a commodity merchant and such registration or 
temporary license shall not have expired, nor been suspended nor revoked; or 
(11) is exempt from such registration by virtue of the Commodity Exchange Act 
or of.a CFTC rule: 

(b) No board of trade shall trade, or provide a place for the trading of, any 
commodity contract or commodity option required to be traded on or subject to 
the rules of a contract market designated by the Commodity Futures Trading 
Commission unless such board of trade has been so designated for such 
commodity contract or commodity option and such designation shall not have 
been vacated, nor suspended nor revoked. (19S 9seNG 34) carla) 
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§ 78D-6. Fraudulent conduct. 


No person, shall directly or indirectly: 

(1) Cheat or defraud, or attempt to cheat or defraud, any other person or 
employ any device, scheme or artifice to defraud any other person; 

(2) Make any false report, enter any false record, or make any untrue 
statement of a material fact or omit to state a material fact necessary 
in order to make the statements made, in the light of the circum- 
stances under which they were made, not misleading; 

(3) Engage in any transaction, act, practice or course of business, includ- 
ing, without limitation, any form of advertising or solicitation, which 
operates or would operate as a fraud or deceit upon any person, or 

(4) Misappropriate or convert the funds, security or property of any other 
person; 

in or in connection with the purchase or sale of, the offer to sell, the offer to 
purchase, the offer to enter into, or the entry into of, any commodity contract 
or commodity option subject to the provisions of G.S. 78D-2, 78D-3, 78D-4(a)(2) 
or G.S. 78D-4(a)(4) of this Chapter. (1989, c. 634, s. 1.) 


§ 78D-7. Liability of principals, controlling persons and 
others. 


(a) The act, omission, or failure of any official, agent, or other person acting 
for any individual, association, partnership, corporation, or trust within the 
scope of his employment or office shall be deemed the act, omission, or failure 
of such individual, association, partnership, corporation, or trust, as well as of 
such official, agent, or other person. 

(b) Every person who directly or indirectly controls another person hable 
under any provision of this Chapter, every partner, officer, or director of such 
other person, every person occupying a similar status or performing similar 
functions, every employee of such other person who materially aids in the 
violation is also liable jointly and severally with and to the same extent as such 
other person, unless the person who is also liable by virtue of this provision 
sustains the burden of proof that he did not know, and in exercise of reasonable 
care could not have known, of the existence of the facts by reason of which the 
liability is alleged to exist. (1989, c. 634, s. 1) 


§ 78D-8. Securities and laws unaffected. 


Nothing in this Chapter shall impair, derogate or otherwise affect the 
authority or powers of the Administrator under Chapters 78A or 78C of the 
General Statutes or the application of any provision thereof to any person or 
transaction subject thereto. (1989, c. 634, s. 1.) 


§ 78D-9. Purpose. 


This Chapter may be construed and implemented to effectuate its general 
purpose to protect investors, to prevent and prosecute illegal and fraudulent 
schemes involving commodity contracts and to maximize coordination with 
federal and other states’ laws and the administration and enforcement thereof. 
This Chapter is not intended to create any rights or remedies upon which 
actions may be brought by private persons against persons who violate the 
provisions of this Chapter. (1989, c. 634) 37 1!) 
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§§ 78D-10 through 78D-20: Reserved for future codification purposes. 


ARTICLE 2. 


Administration and Enforcement. 


§ 78D-21. Investigations. 


(a) The Administrator may make investigations, within or without this 
State, as it finds necessary or appropriate to: 

(1) Determine whether any person has violated, or is about to violate, any 
provision of this Chapter or any rule or order of the Administrator; or 

(2) Aid in enforcement of this Chapter. 

(b) The Administrator may publish information concerning any violation of 
this Chapter or any rule or order of the Administrator. 

(c) For purposes of any investigation or proceeding under this Chapter, the 
Administrator or any officer or employee designated by rule or order, may 
administer oaths and affirmations, subpoena witnesses, compel their atten- 
dance, take evidence, and require the production of any books, papers, 
correspondence, memoranda, agreements, or other documents or records 
which the Administrator finds to be relevant or material to the inquiry. 

(d)(1) Ifa person does not give testimony or produce the documents required 

by the Administrator or a designated employee pursuant to an 

administrative subpoena, the Administrator or designated employee 
may apply for a court order compelling compliance with the subpoena 
or the giving of the required testimony. 

(2) The request for order of compliance may be addressed to either: 

a. The Superior Court of Wake County where service may be obtained 
on the person refusing to testify or produce, if the person is within 
this State; or 

b. The appropriate court of the State having jurisdiction over the 
person refusing to testify or produce, if the person is outside this 
State. 

(e) The Administrator in his discretion may appoint commodities law 
enforcement agents and other enforcement personnel. 

(1) Subject Matter Jurisdiction. — The responsibility of an agent shall be 
enforcement of this Chapter. 

(2) Territorial Jurisdiction. — A commodities law enforcement agent is a 
State officer with jurisdiction throughout the State. 

(3) Service of Orders of the Administrator. — Commodities law enforce- 
ment agents may serve and execute notices, orders, or demands 
issued by the Administrator for the surrender of registrations or 
relating to any administrative proceeding. While serving and execut- 
ing such notices, orders, or demands, commodities law enforcement 
agents shall have all the power and authority possessed by law 
enforcement officers when executing an arrest warrant. (1989, c. 634, 
Se le) 


§ 78D-22. Enforcement of Chapter. 


(a) If the Administrator believes, whether or not based upon an investiga- 
tion conducted under G.S. 78D-21 that any person has engaged or is about to 
engage in any act or practice constituting a violation of any provision of this 
Chapter or any rule or order hereunder, the Administrator may: 

(1) Issue a cease and desist order; 


1158 


$78D-23 ART. 2. ADMINISTRATION AND ENFORCEMENT $78D-23 


(2) Issue an order imposing a civil penalty in an amount which may not 
exceed twenty-five thousand dollars ($25,000) for any single violation 
or five hundred thousand dollars ($500,000) for multiple violations in 
a single proceeding or a series of related proceedings; 

(3) Issue an order requiring reimbursement of the costs of investigation; 
or 

(4) Initiate any of the actions specified in subsection (b) of this section. 

The clear proceeds of civil penalties imposed pursuant to this subsection shall 
be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. Any reimbursement of costs imposed by this subsection shall be 
paid to the General Fund. 

(b) The Administrator may institute any of the following actions in the 
appropriate courts of this State, or in the appropriate courts of another state, 
in addition to any legal or equitable remedies otherwise available: 

(1) A declaratory judgment; 

(2) An action for a prohibitory or mandatory injunction to enjoin the 
violation and to ensure compliance with this Chapter or any rule or 
order of the Administrator; 

(3) An action for disgorgement; or 

(4) An action for appointment of a receiver or conservator for the defen- 
dant or the defendant’s assets. (1989, c. 634, s. 1; 1998-215, s. 123.) 


§ 78D-23. Power of court to grant relief. 


(a)(1) Upon a proper showing by the Administrator that_a person has 
violated, or is about to violate, any provision of this Chapter or any 
rule or order of the Administrator, any court of competent jurisdiction 
may grant appropriate legal or equitable remedies. 

(2) Upon showing of violation of this Chapter or a rule or order of the 
Administrator, the court, in addition to traditional legal and equitable 
remedies, including temporary restraining orders, permanent or 
temporary prohibitory or mandatory injunctions, and writs of prohi- 
bition or mandamus, may grant the following special remedies: 

a. Imposition of a civil penalty in an amount which may not exceed 
twenty-five thousand dollars ($25,000) for any single violation or 
five hundred thousand dollars ($500,000) for multiple violations 
in a single proceeding or a series of related proceedings; 

b. Disgorgement; 

c. Declaratory judgment; 

d. Restitution to investors wishing restitution; and 

e. Appointment of a receiver or conservator for the defendant or the 
defendant’s assets. 

(3) Appropriate remedies when the defendant is shown only about to 
violate this Chapter or a rule or order of the Administrator shall be 
limited to: 

a. A temporary restraining order; 

b. A temporary or permanent injunction; 

c. A writ of prohibition or mandamus; or 

d. An order appointing a receiver or conservator for the defendant or 
the defendant’s assets. 

The clear proceeds of civil penalties imposed pursuant to this subsection shall 
be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(b) The court shall not require the Administrator to post a bond in any 

official action under this Chapter. 

(c)(1) Upon a proper showing by the administrator or securities or commod- 
ity agency of another state that a person (other than a government or 
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governmental agency or instrumentality) has violated, or is about to 
violate, any provision of the commodity code of that state or any rule 
or order of the administrator or securities or commodity agency of that 
state, the Superior Court of Wake County may grant appropriate legal 
and equitable remedies. 

(2) Upon showing of a violation of the securities or commodity act of the 
foreign state or a rule or order of the administrator or securities or 
commodity agency of the foreign state, the court, in addition to 
traditional legal or equitable remedies including temporary restrain- 
ing orders, permanent or temporary prohibitory or mandatory injunc- 
tions and writs of prohibition or mandamus, may grant the following 
special remedies: 

a. Disgorgement; and 

b. Appointment of a receiver, conservator, or ancillary receiver or 
conservator for the defendant or the defendant’s assets located in 
this State. 

(3) Appropriate remedies when the defendant is shown only about to 
violate the securities or commodity act of the foreign state or a rule or 
order of the administrator or securities or commodity agency of the 
foreign state shall be limited to: 

a. A temporary restraining order; 

b. A temporary or permanent injunction; 

c. Awrit of prohibition or mandamus; or 

d. An order appointing a receiver, conservator, or ancillary receiver or 
conservator for the defendant or the defendant’s assets located in 
this State. (1989, c. 634, s. 1; 1998-215, s. 124.) 


§ 78D-24. Criminal penalties. 


(a) Any person who willfully violates any provision of this Chapter is guilty 
of a felony. If the losses caused by the violation or violations are one hundred 
thousand dollars ($100,000) or more, the person is guilty of a Class C felony. If 
the losses caused by the violation or violations are less than one hundred 
thousand dollars ($100,000), the person is guilty of a Class H felony. 

(b) Any person convicted of violating a rule or order under this Chapter may 
be fined, but may not be imprisoned, if the person proves he had no knowledge 
of the rule or order. 

(c) In leu of a fine otherwise authorized by law, a person who has been 
convicted of or who has pleaded guilty or no contest to having engaged in 
conduct in violation of the provisions of this Chapter may be sentenced to pay 
a fine that does not exceed the greater of three times the gross value gained or 
three times the gross loss caused by such conduct, plus court costs and the 
costs of investigation and prosecution, reasonably incurred. 

(d) The Administrator may refer such evidence as is available concerning 
violations of this Chapter or any rule or order of the Administrator to the 
Attorney General or the proper district attorney, who may, with or without 
such a reference from the Administrator, institute the appropriate criminal 
proceedings under this Chapter. Upon receipt of such reference, the Attorney 
General or the district attorney may request that a duly employed attorney of 
the Administrator prosecute or assist in the prosecution of such violation or 
violations on behalf of the State. Upon approval of the Administrator, such 
employee shall be appointed a special prosecutor for the Attorney General or 
the district attorney to serve without compensation from the Attorney General 
or district attorney. Such special prosecutor shall have all the powers and 
duties prescribed by law for Assistant Attorneys General or district attorneys 
and such other powers and duties as are lawfully delegated to such special 
prosecutor by the Attorney General or the district attorney. 
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(e) Nothing in this Chapter limits the power of the State to punish any 
person for any conduct which constitutes a crime by statute or at common law. 
(1989, c. 634, s. 1; 2003-413, s. 26.) 


§ 78D-25. Administration of Chapter. 


(a) This Chapter shall be administered by the Secretary of State. The 
Secretary of State as Administrator may delegate all or part of the authority 
under this Chapter to the Deputy Securities Administrator including, but not 
limited to, the authority to conduct hearings, make, execute and issue final 
agency orders and decisions. The Secretary of State may appoint such clerks 
and other assistants as may from time to time be needed. The Secretary of 
State may designate one or more hearing officers for the purpose of conducting 
administrative hearings. 

(b) Neither the Administrator nor any employees of the Administrator shall 
use any information which is filed with or obtained by the Administrator which 
is not public information for personal gain or benefit, nor shall the Adminis- 
trator nor any employees of the Administrator conduct any securities or 
commodity dealings whatsoever based upon any such information, even 
though public, if there has not been a sufficient period of time for the securities 
or commodity markets to assimilate such information. 

(c)(1) Except as provided in subdivision (2) of this subsection, all informa- 
tion collected, assembled or maintained by the Administrator is public 
information and is available for the examination of the public as 
provided by Chapter 132 of the General Statutes. 

(2) The following are exceptions to subdivision (1) which are deemed to be 
confidential: 

a. Information obtained in private investigations pursuant to G.S. 
78D-21 of this Chapter; 

b. Information made confidential by the provisions of Chapter 132 of 
the General Statutes; 

c. Information obtained from federal agencies which may not be 
disclosed under federal law. 

(3) The Administrator in his discretion may disclose any information 
made confidential under subsection (2)a. to persons identified in G.S. 
78D-26(a). 

(4) No provision of this Chapter either creates or derogates any privilege 
which exists at common law, by statute or otherwise when any 
documentary or other evidence is sought under subpoena directed to 
the Administrator or any employee of the Administrator. (1989, c. 634, 
eyes 20015126 455 11) 


§ 78D-26. Cooperation with other agencies. 


(a) To encourage uniform application and interpretation of this Chapter and 
securities regulation and enforcement in general, the Administrator and the 
employees of the Administrator may cooperate, including bearing the expense 
of the cooperation, with the securities agencies or administrator of another 
jurisdiction, Canadian province or territory or such other agencies adminis- 
tering this Chapter, the Commodity Futures Trading Commission, the Secu- 
rities and Exchange Commission, any self-regulatory organization established 
under the Commodity Exchange Act or the Securities Exchange Act of 1934, 
any national or international organization of commodities or securities officials 
or agencies, and any governmental law enforcement agency. 

(b) The cooperation authorized by subsection (a) shall include, but need not 
be limited to, the following: 
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(1) Making joint examinations or investigations; 

(2) Holding joint administrative hearings; 

(3) Filing and prosecuting joint litigation; 

(4) Sharing and exchanging personnel: 

(5) Sharing and exchanging information and documents; 

(6) Formulating and adopting mutual regulations, statements of policy, 
guidelines, proposed statutory changes and releases; and 

(7) Issuing and enforcing subpoenas at the request of the agency admin- 
istering this Chapter in another jurisdiction, the securities agency of 
another jurisdiction, the Commodity Futures Trading Commission or 
the Securities and Exchange Commission if the information sought 
would also be subject to lawful subpoena for conduct occurring in this 
State. (1989, c. 634, s. 1.) 


§ 78D-27. General authority to adopt rules, forms, and 
orders. 


(a) In addition to specific authority granted elsewhere in this Chapter, the 
Administrator may make, amend, and rescind rules, forms, and orders as are 
necessary to carry out the provisions of this Chapter. Such rules or forms shall 
include, but need not be limited to, the following: 

(1) Rules defining any terms, whether or not used in this Chapter, insofar 
as the definitions are not inconsistent with the provisions of this 
Chapter. For the purpose of rules or forms, the Administrator may 
classify commodities and commodity contracts, persons, and matters 
within the Administrator’s jurisdiction. 

(2) Reserved. 

(b) Unless specifically provided in this Chapter, no rule, form, or order may 
be adopted, amended or rescinded unless the Administrator finds that the 
action is: 

(1) Necessary or appropriate in the public interest or for the protection of 
investors; and 

(2) Consistent with the purposes fairly intended by the policy and 
provisions of this Chapter. 

(c) All rules and forms of the Administrator shall be published. 

(d) No provision of this Chapter imposing any liability applies to any act 
done or omitted in good faith in conformity with a rule, order, or form adopted 
by the Administrator, notwithstanding that the rule, order, or form may later 
be amended, or rescinded, or be determined by judicial or other authority to be 
invalid for any reason. (LOS9 eC 634accu1)) 


§ 78D-28. Consent to service of process. 


When a person, including a nonresident of this State, engages in conduct 
prohibited or made actionable by the Chapter or any rule or order of the 
Administrator, the engaging in the conduct shall constitute the appointment of 
the Administrator as the person’s attorney to receive service of any lawful 
process in a noncriminal proceeding against the person, a successor, or 
personal representative, which grows out of that conduct and which is brought 
under the Chapter or any rule or order of the Administrator with the same 
force and validity as if served personally. (1989, c. 634, s. 1.) 


$ 78D-29. Scope of the Chapter. 


ee G.S. 78D-2, 78D-5 and 78D-6 apply to persons who sell or offer to sell 
when: 


1162 


§$78D-30 ART. 2. ADMINISTRATION AND ENFORCEMENT $78D-30 


(1) An offer to sell is made in this State, or 
(2) An offer to buy is made and accepted in this State. 
ie G.S. 78D-2, 78D-5 and 78D-6 apply to persons who buy or offer to buy 
when: 

(1) An offer to buy is made in this State, or 

(2) An offer to sell is made and accepted in this State. 

(c) For the purpose of this section, an offer to sell or to buy is made in this 
State, whether or not either party is then present in this State, when the offer: 

(1) Originates from this State, or 

(2) Is directed by the offeror to this State and received at the place to 
which it is directed (or at any post office in this State in the case of a 
mailed offer). 

(d) For the purpose of this section, an offer to buy or to sell is accepted in this 
State when acceptance: 

(1) Is communicated to the offeror in this State, and 

(2) Has not previously been communicated to the offeror, orally or in 
writing, outside this State; and acceptance is communicated to the 
offeror in this State, whether or not either party is then present in this 
State, when the offeree directs it to the offeror in this State, reason- 
ably believing the offeror to be in this State and it is received at the 
place to which it is directed (or at any post office in this State in the 
case of a mailed acceptance). 

(e) An offer to sell or to buy is not made in this State when: 

(1) The publisher circulates or there is circulated on his behalf in this 
State any bona fide newspaper or other publication of general, 
regular, and paid circulation which is not published in this State, or 
which is published in this State but has had more than two-thirds of 
its circulation outside this State during the past 12 months, or 

(2) Aradio or television program originating outside this State is received 
in this State. (1989, c. 634, s. 1.) 


§ 78D-30. Procedure for entry of an order. 


(a) The Administrator shall commence an administrative proceeding under 
this Chapter, by entering either a notice of intent to do a contemplated act or 
a summary order. The notice of intent or summary order may be entered 
without notice, without opportunity for hearing, and need not be supported by 
findings of fact or conclusions of law, but must be in writing. 

(b) Upon entry of a notice of intent or summary order, the Administrator 
shall promptly notify all interested parties that the notice or summary order 
has been entered and the reasons therefor. If the proceeding is pursuant to a 
notice of intent, the Administrator shall inform all interested parties of the 
dates, time, and place set for the hearing on the notice. If the proceeding is 
pursuant to a summary order, the Administrator shall inform all interested 
parties that they have 30 business days from the entry of the order to file a 
written request for a hearing on the matter with the Administrator and that 
the hearing will be scheduled within 20 days after the receipt of the written 
request. 

(co) If the proceeding is pursuant to a summary order, the Administrator, 
whether or not a written request for a hearing is received from any interested 
party, may schedule the matter for hearing on the Administrator’s own motion. 

(d) If no request for a hearing, other responsive pleading, or submission is 
received by the Administrator within 30 business days of receipt of service of 
notice of summary order under subsection (b) of this section and no hearing 1s 
ordered by the Administrator, the summary order will automatically become a 
final order after 30 business days from the date service of the notice of 
summary order was received. 
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(e) If a hearing is requested or ordered, the Administrator, after notice of, 
and opportunity for, hearing to all interested persons, may modify or vacate 
the order or extend it until final determination. 

(f) No final order or order after hearing may be returned without: 

(1) Appropriate notice to all interested persons; 

(2) Opportunity for hearing by all interested persons; and 

(3) Entry of written findings of fact and conclusions of law. 
Every hearing in an administrative proceeding under this Chapter shall be 
public unless the Administrator grants a request joined in by all the respon- 
dents that the hearing be conducted privately. (1989, c. 634, s. 11998-1906 we 
LAU BleaIL Gy &. te\.) 


§ 78D-31. Judicial review of orders. 


(a) Any person aggrieved by a final order of the Administrator may obtain a 
review of the order in the Superior Court of Wake County by filing in court, 
within 30 days after a written copy of the decision is served upon the person by 
personal service or by registered or certified mail, a written petition praying 
that the order be modified or set aside in whole or in part. A copy of the petition 
shall be forthwith served upon the Administrator, and thereupon the Admin- 
istrator shall certify and file in court a copy of the filing and evidence upon 
which the order was entered. When these have been filed, the court has 
exclusive jurisdiction to affirm, modify, enforce, or set aside the order, in whole 
or in part. The findings of the Administrator as to the facts, if supported by 
competent, material and substantial evidence, are conclusive. If either party 
applies to the court for leave to adduce additional material evidence, and 
shows to the satisfaction of the court that there were reasonable grounds for 
failure to adduce the evidence in the hearing before the Administrator, the 
court may order the additional evidence to be taken before the Administrator 
and to be adduced upon the hearing in such manner and upon such conditions 
as the court considers proper. The Administrator may modify his findings and 
order by reason of the additional evidence and shall file in court the additional 
evidence together with any modified or new findings or order. The judgment of 
the court is final, subject to review by the Court of Appeals. 

(b) The commencement of proceedings under subsection (a) does not, unless 
specifically ordered by the court, operate as a stay of the Administrator’s order. 
(OS 9eetos4eca dt) 


§ 78D-32. Pleading exemptions. 


It shall not be necessary to negative any of the exemptions of this Chapter 
in any complaint, information or indictment, or any writ or proceeding brought 
under this chapter; and the burden of proof of any such exemption shall be 
upon the party claiming the same. (1989, c. 634, s. 1.) 


§ 78D-33. Affirmative defense. 


It shall be a defense in any complaint, information, indictment, any writ or 
proceeding brought under this Chapter alleging a violation of G.S. 78D-2 based 
solely on the failure in an individual case to make physical delivery within the 
applicable time period under G.S. 78D-1(5) or G.S. 78D-4(a)(2) if the party 
asserting the defense sustains the burden of proof that: 

(1) Failure to make physical delivery was due solely to factors beyond the 
control of the seller, the seller’s officers, directors, partners, agents, 
servants or employees, every person occupying a similar status or 
performing similar functions, every person who directly or indirectly 
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controls or is controlled by the seller, or any of them, the seller’s 
affiliates, subsidiaries or successors; and 

(2) Physical delivery was completed within a reasonable time under the 
applicable circumstances. (1989, c. 634, s. 1.) 


1165 


a 


Chapter 79. 
Strays. 


§§ 79-1 through 79-4: Repealed by Session Laws 1991, c. 472, s. 1. 


Cross References. — For current law re- 
garding the taking up of stray livestock, see 
G.S. 68-17, 68-18.1, 68-20. 
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Chapter 80. 


Trademarks, Brands, etc. 


Article 1. 
Trademark Registration Act. 


Sec. 

80-1. Definitions. 

80-1.1. Purpose. 

80-2. Registrability. 

80-3. Application for registration. 

80-3.1. Examination of application. 

80-4. Certificate of registration. 

80-5. Duration and renewal. 

80-6. Assignment. 

80-7. Records. 

80-8. Cancellation. 

80-9. Classification. 

80-10. Fraudulent registration. 

80-11. Infringement. 

80-11.1. Criminal use of counterfeit trade- 
mark. 

Violation a deceptive or unfair trade 
practice. 

Common-law rights. 

Severability of Article. 


Article 2. 
Timber Marks. 


. Timber dealers may adopt. 

. How adopted, registered and published. 

. Property in and use of trademarks. 

. Effect of branding timber purchased. 

. Trademark on timber evidence of own- 
ership. 

. Fraudulent use of timber trademark, 
misdemeanor. 

. Larceny of branded timber. 

. Altering timber trademark crime. 

. Possession of branded logs without con- 
sent, misdemeanor. 


Article 3. 
Mineral Waters and Beverages. 


80-24 through 80-32. |[Repealed.] 
Article 4. 


Farm Names. 


80-12. 


80-13. 
80-14. 


80-33. Registration of farm names authorized. 
80-34. After registry, similar name not regis- 
tered. 


Sec. 
80-35. 
80-36. 


Distinctive name required. 

Application for registry; publication and 
hearing. 

Fees for registration. 

When transfer of farm carries name. 

Cancellation of registry; fee. 


80-37. 
80-38. 
80-39. 


Article 5. 
Stamping of Gold and Silver Articles. 


80-40. 
80-41. 
80-42. 
80-43. 


Marking gold articles regulated. 

Marking silver articles regulated. 

Marking articles of gold plate regulated. 

Marking articles of silver plate regu- 
lated. 


80-44. Violation of Article misdemeanor. 


Article 6. 
Cattle Brands. 


80-45. Owners of stock to register brand or 


marks. 


Article 7. 


Recording of Cattle Brands and Marks 
with Commissioner of Agriculture. 


80-46 through 80-56. [Repealed.] 
Article 8. 


Registration and Protection of Livestock 
Brands. 


80-57. 
80-58. 
80-59. 


Purpose. 

Definitions. 

Responsibility and authority of Com- 
missioner of Agriculture; applica- 
tion for registration; transfer of 
ownership of brand. 

No brands duplicated. 

Rules and regulations. 

Fees for recording. 

Records to be kept of sales and slaugh- 
ter. 

Defacing of brands prohibited. 

Rerecording. 

Violation a misdemeanor. 


80-60. 
80-61. 
80-62. 
80-63. 


80-64. 
80-65. 
80-66. 
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ARTICLE 1. 


Trademark Registration Act. 


§ 80-1. Definitions. 


(a) The term “applicant” as used herein means the person filing an applica- 
tion for registration of a trademark under this Article, the person’s legal 
representatives, successors or assigns. 

(b) The term “mark” as used herein includes any trademark or service mark 
entitled to registration under this Article whether registered or not. 

(c) The term “person” as used herein means any individual, firm, partner- 
ship, corporation, association, union or other organization. 

(d) The term “registrant” as used herein means the person to whom the 
registration of a trademark under this Article is issued, the person’s legal 
representatives, successors or assigns. 

(d1) The term “Secretary” as used herein means the Secretary of State or 
the designee of the Secretary charged with the administration of this Article. 

(e) The term “service mark” as used herein means a mark used in the sale 
or advertising of services to identify the services of one person and distinguish 
them from the services of others. 

(f) The term “trademark” as used herein means any word, name, symbol, or 
device or any combination thereof adopted and used by a person to identify 
goods made, sold, or distributed by him and to distinguish them from goods 
made, sold, or distributed by others. 

(g) The term “use” means the bona fide use of a mark in the State of North 
Carolina in the ordinary course of trade, and not merely the reservation of a 
right to a mark. For the purposes of this Article, a mark shall be deemed to be 
“used” in this State (i) on goods when it is placed in any manner on the goods 
or their containers or the displays associated therewith or on the tags or labels 
affixed thereto, or if the nature of the goods makes placement impractical, then 
on documents associated with the goods, and the goods are currently sold or 
otherwise distributed in the State, and (ii) on services when it is used or 
displayed in the sale or advertising of services and the services are currently 
being rendered in this State, or are being offered and are available to be 
rendered in this State. 

(h) A mark shall be deemed to be “abandoned” when either of the following 
occurs: 

(1) When its use has been discontinued with intent not to resume its use. 
Intent not to resume may be inferred from circumstances. Nonuse for 
three consecutive years shall constitute prima facie evidence of 
abandonment. 

(2) When any course of conduct of the owner, including acts of omission as 
well as commission, causes the mark to lose its significance as a mark. 
(1903, c. 271; Rev., s. 3012; C.S., s. 3971; 1941, c. 255, s. 1; 1967, c. 
TOOT A Seels LOOT C626, ce lial99 (e476. 4, 1b) 


Editor’s Note. — Session Laws 1997-476, s. Legal Periodicals. — For note on the law of 
13, provides: “This act takes precedence overall unfair competition in North Carolina, see 46 
statutes that are inconsistent with this act or N.C.L. Rev. 856 (1968). 
that contradict this act, effective October 1, For article on antitrust and unfair trade 
1997. The Secretary of State shall advise the practice law in North Carolina, with federal 
General Statutes Commission of any statutes Jaw compared, see 50 N.C.L. Rev. 199 (1972). 
that should be amended or repealed to conform 
tOwthiseact, 
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ART. 1. TRADEMARK REGISTRATION ACT 


§80-2 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under this Article as it 
existed prior to its revision by Session Laws 
Woy ee U0 ies, el, 

Theory Underlying Trademark Law. — 
The law pertaining to trademarks is based 
upon the dual purpose of protecting the public 
from inferior products and protecting the repu- 
tation and profits of the inventor for the skill 
given to the invention of the product. Blackwell 
v. Wright, 73 N.C. 310 (1875), aff’d on rehear- 
ing, 74 N.C. 733 (1876). 

Common Law Not Abrogated. — State 
statutes providing for registration of trade- 
marks are in affirmance of the common law. 
Allen v. Standard Crankshaft & Hydraulic Co., 
210 F. Supp. 844 (W.D.N.C. 1962), aff’d, 323 
F.2d 29 (4th Cir. 1963). 

Chapter Does Not Deal with Trade 
Names. — This chapter deals with trademarks 
and service marks and not trade names. Hot 
Shoppes, Inc. v. Hot Shoppe, Inc., 203 F. Supp. 
777 (M.D.N.C. 1962). 

Remedies Are Either Declaratory or Cu- 
mulative. — The remedies given by statutes 
providing for registration of trademarks are 
either declaratory or are cumulative and addi- 
tional to those recognized and applied by the 
common law. Allen v. Standard Crankshaft & 
Hydraulic Co., 210 F. Supp. 844 (W.D.N.C. 
LOC 2 atid 323 F.2d 29. (4th Cir, 1963): 

Intangible ideas are not protectable un- 
der federal copyright or trademark law or 
North Carolina’s trademark statute. Bank 
Travel Bank v. McCoy, 802 F. Supp. 1358 


§ 80-1.1. Purpose. 


(E.D.N.C. 1992), aff'd sub nom., Amariglio- 
Dunn v. McCoy, 4 F.3d 984 (4th Cir. 1993). 

Name of Town or Locality. — It seems that 
the name of a town or locality cannot be exclu- 
sively appropriated as a trademark. Blackwell 
Durham Tobacco Co. v. McElwee, 94 N.C. 425 
(1886). 

Use of Surname. — As a rule, a trademark 
cannot be taken in a surname, and any one 
named Bingham could start a school called the 
“Bingham School,” in the absence of proof of 
intent to injure, or fraudulently attract the 
benefit of the good name and reputation ac- 
quired by a previously existing “Bingham 
School.” And certainly there could be no confu- 
sion between a Bingham School at Asheville 
and a school even of the identically same name 
at Mebane, N.C. Bingham School v. Gray, 122 
N.C. 699; 30'S.E. 304, 41 LRA’ 243 (1898), 

It is beyond the scope of the powers of the 
State legislature to establish a monopoly in a 
family name or to confer a patent right in its 
use. Bingham School v. Gray, 122 N.C. 699, 30 
S.E. 304, 41 L.R.A. 248 (1898). 

But one may, by contract, conclude himself 
from the use of his own name in a given 
business, and the agreement will be enforced by 
the courts. Zagier v. Zagier, 167 N.C. 616, 83 
S.E. 918 (1914). 

For a case denying a federal injunction 
staying a state trademark infringement 
case pending resolution of federal complaint 
alleging violations of the Sherman Antitrust 
Act, see W.W. Enter., Inc. v. Charlotte Motor 
Speedway, Inc., 753 F. Supp. 13826 (W.D.N.C. 
1990). 


The purpose of this Article is to provide a system of State trademark 
registration and protection substantially consistent with the federal system of 
trademark registration and protection under the Trademark Act of 1946, 15 
U.S.C. § 1051, et seq., as amended. The construction given the federal act 
should be examined as persuasive authority for interpreting and construing 
this Article. (1997-476, s. 2.) 


Editor’s Note. — Session Laws 1997-476, s. 
13, provides: “This act takes precedence over all 
statutes that are inconsistent with this act or 
that contradict this act, effective October 1, 


1997. The Secretary of State shall advise the 
General Statutes Commission of any statutes 
that should be amended or repealed to conform 
to this act.” 


§ 80-2. Registrability. 


A mark by which the goods or services of any applicant for registration may 
be distinguished from the goods or services of others shall not be registered if 
it 

(1) Consists of or comprises immoral, deceptive or scandalous matter; or 
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(2) Consists of or comprises matter which may disparage or falsely 
suggest a connection with persons, living or dead, institutions, beliefs, 
or national symbols, or bring them into contempt, or disrepute; or 

(3) Consists of or comprises the flag or coat of arms or other insignia of the 
United States, or of any state or municipality, or of any foreign nation, 
or any simulation thereof; or 

(4) Consists of or comprises the name, signature or portrait of any living 
individual, except with his written consent; or 

(5) Consists of a mark which (i) when applied to the goods or services of 
the applicant, is merely descriptive of them or merely describes one or 
more of the characteristics, or is deceptively misdescriptive of them, or 
falsely describes the nature, function, capacity, or characteristics of 
them, or (ii) when applied to the goods or services of the applicant, is 
primarily geographically descriptive or deceptively misdescriptive of 
them, or (ili) is primarily merely a surname; provided, however, that 
nothing in this subdivision (5) shall prevent the registration of a mark 
used in this State by the applicant which has become distinctive of the 
applicant’s goods or services. The Secretary may accept as evidence 
that the mark has become distinctive, as applied to the applicant’s 
goods or services, proof of continuous use thereof as a mark by the 
applicant in this State for the five years preceding the date on which 
the claim of distinctiveness is made; or 

(6) Consists of or comprises a mark which so resembles a mark registered 
in this State or a mark or trade name previously used in this State by 
another and not abandoned, as to be likely, when applied to the goods 
or services of the applicant, to cause confusion or mistake or to 
deceive. (1903,.c. 271; Rev.,ss, 3012.30.17; C.9,..ss-39 (1, 3970 mae 
C4200 ee lLIG hy. Co LOOT ssa 199 lc. O26.45.020L99 (4G ecmam) 


Editor’s Note. — Session Laws 1997-476, s. 1997. The Secretary of State shall advise the 
13, provides: “This act takes precedence over all General Statutes Commission of any statutes 
statutes that are inconsistent with this act or that should be amended or repealed to conform 
that contradict this act, effective October 1, to this act.” 


§ 80-3. Application for registration. 


(a) Subject to the limitations set forth in this Article, any person who uses 
a mark, or any person who controls the nature and quality of the goods or 
services in connection with which a mark is used by another, in this State may 
file in the office of the Secretary in a format to be prescribed by the Secretary, 
an application for registration of that mark setting forth, but not limited to, the 
following information: 

(1) The name and business address of the person applying for registra- 
tion; and, if a corporation, the state of incorporation. If the application 
for registration relates to a mark used in connection with goods, the 
applicant shall list either the address of the applicant’s principal place 
of business in North Carolina or a place of distribution and usage of 
the goods in this State. If the application for registration relates to a 
mark used in connection with services, the applicant shall list a 
physical location at which the services are being rendered or offered in 
this State; 

(2) The goods or services in connection with which the mark is used and 
the mode or manner in which the mark is used in connection with the 
goods or services and the class in which the goods or services fall; 

(3) The date when the mark was first used anywhere and the date when 
it was first used in this State by the applicant, the applicant’s 
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predecessor in business or by another under the control of the 
applicant; and 

(4) Astatement that the applicant is the owner of the mark, that the mark 
is in use, and that to the best of the knowledge of the person verifying 
the application, no other person has registered in this State, or has 
the right to use the mark in this State either in the identical form 
thereof or in such near resemblance thereto as to be likely, when 
applied to the goods or services of the other person, to cause confusion, 
or to cause mistake, or to deceive. 

(b) The application shall be signed and verified by the applicant, by a 
partner, by a member of the firm, or an officer of the corporation or association 
applying for registration. In states in which a notary is not required by law to 
obtain a notary’s stamp or seal, an original certificate of authority of the notary 
issued by the appropriate State agency shall be submitted with the applica- 
tion. If the application is signed by a person acting pursuant to a power of 
attorney from the applicant, an original power of attorney or a certified copy of 
the power of attorney shall accompany the application. 

The application shall be accompanied by three specimens of the mark as 
currently used and by a filing fee of seventy-five dollars ($75.00), payable to the 
Secretary. 

(c) The Secretary may require a statement as to whether an application to 
register the mark, or portions or a component of the mark, has been filed by the 
applicant or a predecessor in interest in the United States Patent and 
Trademark Office and, if so, the applicant shall provide any relevant informa- 
tion required by the Secretary, including the filing date and serial number of 
the application and the status of the application. If any application was finally 
refused registration or has otherwise not resulted in a registration, the 
Secretary may require the applicant to provide in the statement the reason the 
application was not registered. The Secretary may also require that a drawing 
of the mark accompany the application in a form specified by the Secretary. 
(OU ace Zales. 3; nev. 8/3014: C.525.3973: 1935, ¢.60; 1941 ci255ys. 2::1967. 
Cal vec 1983, c,/713,s. 49; 1991, c. 626; 's. 3; 1997-476, 's. 4; 2002-126, s. 
29A.36.) 


Editor’s Note. — Session Laws 1997-476, s. 1997. The Secretary of State shall advise the 
13, provides: “This act takes precedence over all General Statutes Commission of any statutes 
statutes that are inconsistent with this act or that should be amended or repealed to conform 
that contradict this act, effective October 1, to this act.” 


§ 80-3.1. Examination of application. 


(a) Upon filing an application for registration and payment of the applica- 
tion fee, the Secretary may cause the application to be examined for conformity 
with this Article. 

(b) The applicant shall provide any additional relevant information re- 
quested by the Secretary, including a description of a design mark, and may 
make, or authorize the Secretary to make, any amendments to the application 
reasonably requested by the Secretary or deemed by the applicant to be 
advisable to respond to a rejection or objection. 

(c) The Secretary may require the applicant to disclaim an unregisterable 
component of a mark otherwise registrable, and an applicant may voluntarily 
disclaim a component of a mark requested to be registered. No disclaimer shall 
prejudice or affect the applicant’s or registrant’s rights then existing or 
thereafter arising in the disclaimed matter, or the applicant’s or registrant’s 
rights of registration on another application if the disclaimed matter is 
distinctive of the applicant’s or registrant’s goods or services. 
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(d) The Secretary may (i) amend the application submitted by the applicant, 
if the applicant consents, or (ii) require a new application be submitted. 

(e) If the Secretary finds that the applicant is not entitled to registration, 
the Secretary shall advise the applicant of the reasons the applicant is not 
entitled to registration. The applicant shall have a reasonable period of time, 
specified by the Secretary, in which to reply or to amend the application. If the 
applicant replies and amends the application, the Secretary shall reexamine 
the application. This procedure may be repeated until (i) the Secretary finally 
refuses registration of the mark, or (ii) the applicant fails to reply or to amend 
the application within the specified period. If the applicant fails to reply or to 
amend the application, the application shall be deemed to have been aban- 
doned. 

(f) If the Secretary finally refuses registration of the mark, the applicant 
may seek a writ of mandamus to compel registration. The writ may be granted, 
without costs to the Secretary, on proof that all the statements in the 
application are true and that the mark is entitled to registration. 

(g) When the Secretary receives more than one application seeking regis- 
tration of the same or confusingly similar marks for the same or related goods 
or services and processes those applications concurrently, the Secretary shall 
grant priority to the applications in order of filing. If a previously filed 
application is granted a registration, any other application shall then be 
rejected. A rejected applicant may bring an action for cancellation of the 
registration on grounds of prior or superior rights to the mark, in accordance 
with the provisions of this Article. (1997-476, s. 5.) 


Editor’s Note. — Session Laws 1997-476, s. 1997. The Secretary of State shall advise the 
13, provides: “This act takes precedence overall General Statutes Commission of any statutes 
statutes that are inconsistent with this act or that should be amended or repealed to conform 
that contradict this act, effective October 1, to this act.” 


§ 80-4. Certificate of registration. 


Upon compliance by the applicant with the requirements of this Article, the 
Secretary shall cause a certificate of registration to be issued and delivered to 
the applicant. The certificate of registration shall be issued under the signa- 
ture of the Secretary and the seal of the State, and it shall show the name and 
business address and, if a corporation, the state of incorporation, of the person 
claiming ownership of the mark, the date claimed for the first use of the mark 
anywhere and the date claimed for the first use of the mark in this State, the 
class of goods or services and a description of the goods or services on which the 
mark is used, a reproduction of the mark, the registration date, the registra- 
tion number and the term of the registration. 

Any certificate of registration issued by the Secretary under the provisions 
hereof or a copy thereof duly certified by the Secretary shall be admissible in 
evidence as competent and sufficient proof of the registration of the mark in 
any action or judicial proceedings in any court of this State. (1903, c. 21 eee 
Rev., s. 3015; C.S., s. 3974; 1967, c. 1007, s. 1; 1991, c. 626, s. 4; 1997-476, s. 6.) 


Editor’s Note. — Session Laws 1997-476, s. 1997. The Secretary of State shall advise the 
13, provides: “This act takes precedence over all General Statutes Commission of any statutes 
statutes that are inconsistent with this act or that should be amended or repealed to conform 
that contradict this act, effective October 1, to this act.” 
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§ 80-5. Duration and renewal. 


Registration of a mark hereunder shall be effective for a term of 10 years 
from the date of registration and shall be renewable for successive terms of 10 
years upon application filed within six months prior to the expiration of any 
term. A renewal fee of thirty-five dollars ($35.00), payable to the Secretary, 
shall accompany the application for renewal of the registration. Within six 
months following the expiration of a term of five years from the date of 
registration, or the last renewal of registration of the mark, the applicant shall 
submit a specimen showing evidence of current use of the mark and a signed 
statement verifying the use of such mark on a form to be furnished by the 
Secretary of State. Use of the form furnished by the Secretary of State is 
mandatory. Failure to submit this verification and specimen showing evidence 
of current use shall be grounds for cancellation of the registration of the mark 
by the Secretary of State. 

The Secretary of State shall notify registrants of marks hereunder of the 
necessity of renewal within the year next preceding the expiration of the 10 
years from the date of registration, by writing to the last known address of the 
registrants. 

The Secretary of State shall notify registrants of marks hereunder of the 
necessity of submitting evidence of current use of the mark after five years 
from the date of registration or of the last renewal of registration of the mark, 
by writing to the last known address of the registrants within the year 
preceding the due date for such submission. 

Registration of marks applied for under previous acts shall be continued in 
force for the full 10-year term without the necessity of submitting evidence of 
current use of the mark during the term. 

All applications for renewals under this Article, whether of registrations 
made under this Article or of registrations effected under any prior act, shall 
be filed with the Secretary in a format prescribed by the Secretary specifying 
the information called for by G.S. 80-3 and shall include a statement that the 
mark is still in use in this State, setting forth those goods or services recited in 
the registration in connection with which the mark is still in use. The 
registration shall be renewed only as to the goods and services. (1967, c. 1007, 
ee eC eOl2O.s. 5. 1997-476,"s. 7.) 


Editor’s Note. — Session Laws 1997-476, s. 1997. The Secretary of State shall advise the 
13, provides: “This act takes precedence over all General Statutes Commission of any statutes 
statutes that are inconsistent with this act or that should be amended or repealed to conform 
that contradict this act, effective October 1, to this act.” 


§ 80-6. Assignment. 


(a) Any mark and its registration hereunder shall be assignable with the 
goodwill of the business in which the mark is used, or with that part of the 
goodwill of the business connected with the use of and symbolized by the mark. 
Assignment shall be by instruments in writing duly executed and may be 
recorded with the Secretary upon the payment of a fee of twenty-five dollars 
($25.00), payable to the Secretary who, upon recording of the assignment, shall 
issue in the name of the assignee a new certificate for the remainder of the 
term of the registration or of the last renewal thereof. An assignment of any 
registration under this Article shall be void as against any subsequent 
purchaser for valuable consideration without notice, unless it is recorded with 
the Secretary within three months after the date thereof or prior to subsequent 
purchase. 

(b) Any registrant or applicant effecting a change of the name of the person 
to whom the mark was issued or for whom an application was filed may record 
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a certificate of change of name of the registrant or applicant with the Secretary 
upon payment of the recording fee required under G.S. 80-7. The Secretary 
may issue a certificate of registration of an assigned application in the name of 
the assignee. The Secretary may issue in the name of the assignee a new 
certificate for the remainder of the term of the registration or for the last 
renewal of the registration. 

(c) Other instruments that relate to a mark registered or application 
pending pursuant to this Article, including licenses, security interests, and 
mortgages, may be recorded in the discretion of the Secretary, upon payment 
of the recording fee required under G.S. 80-7. Instruments authorized under 
this subsection shall be in writing and duly executed. 

(d) Acknowledgment shall be prima facie evidence of the execution of an 
assignment or other instrument and, when recorded by the Secretary, the 
record shall be prima facie evidence of execution. 

(e) A photocopy of any instrument referenced in subsection (a), (b), or (c) of 
this section shall be accepted for recording if it is certified by any party to the 
instrument, or the party’s successor, to be a true and correct copy of the 
original. (Rev., s. 3016, CS. 8. 397o; 1967, c 1007, sy 1 1991 coZoeee. 
1997-476, s. 8.) 


Editor’s Note. — Session Laws 1997-476, s. 
13, provides: “This act takes precedence over all 
statutes that are inconsistent with this act or 
that contradict this act, effective October 1, 


1997. The Secretary of State shall advise the 
General Statutes Commission of any statutes 
that should be amended or repealed to conform 
to this act.” 


§ 80-7. Records. 


The Secretary shall keep for public examination all assignments recorded 
under G.S. 80-6 and a record of all marks registered or renewed under this 
Article. The Secretary shall collect the following fees for copying, comparing, 
and certifying a copy of any filed document relating to a trademark or service 
mark: 

(1) Five dollars ($5.00) for the certificate, and 
(2) One dollar ($1.00) per page for copying or comparing a copy to the 
original. 

The Secretary shall collect a recording fee of ten dollars ($10.00) for 
recording name changes of corporate registrants and for recording transfers of 
the registration of any mark by merger or consolidation if the articles of merger 
or consolidation are records not on file in the Corporate Division of the 
Department of the Secretary of State. (1967, c. 1007, s. 1; 1991, c. 626, s. 7; 
1997-476, s. 9.) 


Editor’s Note. — Session Laws 1997-476, s. 
13, provides: “This act takes precedence over all 
statutes that are inconsistent with this act or 
that contradict this act, effective October 1, 


§ 80-8. Cancellation. 


1997. The Secretary of State shall advise the 
General Statutes Commission of any statutes 
that should be amended or repealed to conform 
to this act.” 


The Secretary shall cancel from the register, in whole or in part: 
(1) Repealed by Session Laws 1991, c. 626, s. 8. 
(2) Any registration concerning which the Secretary shall receive a 
voluntary request for cancellation thereof from the registrant or the 


assignee of record. 


(3) All registrations granted under this Article and not renewed in 
accordance with the provisions hereof. 
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(4) Any registration concerning which a court of competent jurisdiction 
shall find: 
a. That the registered mark has been abandoned or has become 
incapable of serving as a mark; 

. That the registrant is not the owner of the mark; 

. That the registration was granted improperly; 

. That the registration was obtained fraudulently; 

. That the registration is for a mark that is or has become the generic 
name for the goods or services for which it has been registered or 
for a portion of the goods or services for which it has been 
registered; 

f. That the registration was obtained by means of materially false 
statements in the application for registration; or 

g. That the registration is so similar to another mark used in the 
State as to be likely to cause confusion or mistake or to deceive if 
(i) the other mark was registered by another person in the United 
States Patent and Trademark Office prior to the date of the 
applicant’s first use of the mark that is the subject of the 
application for registration, and (ii) the other mark has not been 
abandoned. However, if the registrant proves that the registrant 
is the owner of a concurrent registration of a mark in the United 
States Patent and Trademark Office covering an area including 
the entire State, the registration shall not be cancelled. 

(5) Any registration when a court of competent jurisdiction shall order 

cancellation thereof. 

(6), (7) Repealed by Session Laws 1997-476, s. 10. (1967, c. 1007, s. 1; 

TOO Me c626; s-8: 1997-476, s. 10!) 


(qo) (Ohi) top 


Editor’s Note. — Session Laws 1997-476, s. 1997. The Secretary of State shall advise the 
13, provides: “This act takes precedence over all General Statutes Commission of any statutes 
statutes that are inconsistent with this act or that should be amended or repealed to conform 
that contradict this act, effective October 1, to this act.” 


§ 80-9. Classification. 


The Secretary shall establish a classification of goods and services for 
convenience of administration of this Article, but not to hmit or extend the 
applicant’s or registrant’s rights, and a single application for registration of a 
mark may include any or all goods upon which, or services for which, the mark 
is actually being used indicating the appropriate class or classes of goods or 
services. When a single application includes goods or services that fall within 
multiple classes, the Secretary may require payment of a fee for each class. The 
Secretary may amend the classes herein established to conform them to the 
classification established for the United States Patent and Trademark Office as 
from time to time amended. (1967, c. 1007, s. 1; 1991, c. 626, s. 9; 1997-476, s. 
Hla) 


Editor’s Note. — Session Laws 1997-476, s. 1997. The Secretary of State shall advise the 
13, provides: “This act takes precedence over all General Statutes Commission of any statutes 
statutes that are inconsistent with this act or that should be amended or repealed to conform 
that contradict this act, effective October 1, _ to this act.” 


§ 80-10. Fraudulent registration. 


Any person who shall for himself, or on behalf of any other person, procure 
the filing or registration of any mark in the office of the Secretary under the 
provisions hereof, by knowingly making any false or fraudulent representation 
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or declaration, verbally or in writing, or by any other fraudulent means, shall 
be liable to pay all damages sustained in consequence of filing or registration, 
to be recovered by or on behalf of the party injured thereby in any court of 
competent jurisdiction. (1903, c. 271, s. 5; Rev., s. 3018; C.S., s. 3971967 ae 
LO07,;s. 1; 1997-476r6 B12.) 


Editor’s Note. — Session Laws 1997-476, s. 1997. The Secretary of State shall advise the 
13, provides: “This act takes precedence over all General Statutes Commission of any statutes 
statutes that are inconsistent with this act or that should be amended or repealed to conform 
that contradict this act, effective October 1, to this act.” 


§ 80-11. Infringement. 


Subject to the provisions of G.S. 80-13, any person who shall 
(1) Use in this State without the consent of the registrant, any reproduc- 
tion, counterfeit, copy, or colorable imitation of a mark registered 
under this Article in connection with the sale, offering for sale, or 
advertising of any goods or services on or in connection with which 
such use is likely to cause confusion or mistake or to deceive as to the 
source of origin of such goods or services; or 
(2) Reproduce, counterfeit, copy or colorably imitate any such mark and 
apply such reproduction, counterfeit, copy or colorable imitation to 
labels, signs, prints, packages, wrappers, receptacles, or advertise- 
ments intended to be used upon or in conjunction with the sale or 
other distribution in this State of such goods or services; 
shall be liable to a civil action by the owner of such registered mark for any or 
all of the remedies provided in G.S. 80-12, except that under subdivision (2) 
hereof the registrant shall not be entitled to recover profits or damages or any 
penalty unless the acts have been committed with knowledge that such mark 
is intended to be used to cause confusion or mistake or to deceive. (L903 ;Ce2 air 
sO; Revises 3019; CrSins.139 761967, c 1007 16 Ay) 


§ 80-11.1. Criminal use of counterfeit trademark. 


(a) For purposes of this section: 

(1) “Counterfeit mark” means a mark that is used in connection with the 
sale or offering for sale of goods or services that are identical to or 
substantially indistinguishable from the goods or services with which 
the mark is used or registered, and the use of which is likely to cause 
confusion, mistake, or deception, with the use occurring without 
authorization of the: 

a. Owner of the registered mark, and is identical to or substantially 
indistinguishable from a mark that is registered on the principal 
register of the United States Patent and Trademark Office or with 
the Trademark Division of the Department of the Secretary of 
State; or 

b. Owner of the unregistered mark and is identical to or substantially 
indistinguishable from symbols, signs, emblems, insignias, trade- 
marks, trade names, or words protected by section 110 of the 
Amateur Sports Act of 1978 (Title 36, U.S.C. § 380). 

(2) “Retail sales value” means the value computed by multiplying the 
number of items having a counterfeit mark used thereon or in 
connection therewith, by the retail price at which a similar item 
having a mark used thereon or in connection therewith, the use of 
which is authorized by the owner, is offered for sale to the public. 

(b) Any person who knowingly and willfully (i) uses or causes to be used a 
counterfeit mark on or in connection with goods or services intended for sale or 
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(11) has possession, custody, or control of goods having a counterfeit mark used 
thereon or in connection therewith, that are intended for sale, shall be 
punished as follows: 

(1) If the goods or services having a counterfeit mark used thereon or in 
connection therewith, or on or in connection with which the person 
intends to use a counterfeit mark, have a retail sales value not 
exceeding three thousand dollars ($3,000), the person is guilty of a 
Class 2 misdemeanor; 

(2) If the goods or services having a counterfeit mark used thereon or in 
connection therewith, or on or in connection with which the person 
intends to use a counterfeit mark, have a retail sales value exceeding 
three thousand dollars ($3,000) but not exceeding ten thousand 
dollars ($10,000), the person is guilty of a Class I felony; and 

(3) If the goods or services having a counterfeit mark used thereon or in 
connection therewith, or on or in connection with which the person 
intends to use a counterfeit mark, have a retail sales value exceeding 
ten thousand dollars ($10,000), the person is guilty of a Class H felony. 

The possession, custody, or control of more than 25 items having a counterfeit 
mark used thereon or in connection therewith creates a presumption that the 
person having possession, custody, or control of the items intended to sell those 
items. 

(c) Any person who knowingly (i) uses any object, tool, machine, or other 
device to produce or reproduce a counterfeit mark or (ii) has possession, 
custody, or control of any object, tool, machine, or device with intent to produce 
or reproduce a counterfeit mark, is guilty of a Class H felony. 

(d) Any personal property, including any item, object, tool, machine, device, 
or vehicle of any kind, employed as an instrumentality in the commission of, or 
in aiding or abetting in the commission of a violation of subsection (b) or (c) of 
this section, is subject to seizure and forfeiture and shall be disposed of in 
accordance with the provisions of Article 2 of Chapter 15 of the General 
Statutes. 

(e) For purposes of enforcing this section, the Department of the Secretary 
of State’s law enforcement agents have statewide jurisdiction. These law 
enforcement agents may assist local law enforcement agencies in their 
investigations and may initiate and carry out, in coordination with local law 
enforcement agencies, investigations of violations of this section. These law 
enforcement agents have all of the powers and authority of law enforcement 
officers when executing arrest warrants. These agents shall be authorized to 
have fictitious licenses, license tags, and registrations, pursuant to GS. 
20-39(h) or G.S. 14-250, for the purpose of conducting criminal investigations. 

(f) The Secretary of State may refer any available evidence concerning 
violations of this section to the proper district attorney, who may, with or 
without such a reference, institute the appropriate criminal proceedings. 

The attorneys employed by the Secretary of State shall be available to 
prosecute or assist in the prosecution of criminal cases when requested to do so 
by a district attorney and the Secretary of State approves. 

(g) Pursuant to an agreement between the departments, the Secretary of 
State may refer any available evidence concerning violations of this section to 
the Secretary of Revenue for purposes of determining the obligations of the 
violators of this section to the State under the provisions of Chapter 105 of the 
General Statutes. (1995, c. 436, s. 1.) 


§ 80-12. Violation a deceptive or unfair trade practice. 


A violation of G.S. 80-10 or G.S. 80-11 constitutes a violation of G.S. 75-1.1. 
MeOsic! 271s. 8: Rev. s. 3021; C.S., s; 3980; 1941, ¢. 255, 3. 3; 1967, c. L007, 
Be 1995, cs 4362 s,2)) 


1A) 
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§80-16 


CASE NOTES 


When Relief Granted. — Before the owner 
of a trademark can call upon the courts for 
relief, he must show not only that he has a clear 
legal right to the trademark, but that there has 
been a plain violation of it; and where a viola- 
tion is alleged, the true inquiry is, whether the 
mark of the defendant is so assimilated to that 
of the plaintiff as to deceive purchasers. And it 
will make no difference whether the party de- 
signed to mislead the public or whether the 
symbol adopted was calculated to deceive. 


If it appears that the trademark alleged to be 
an imitation, though resembling the complain- 
ant’s in some respects, would not probably 
deceive the ordinary mass of purchasers, an 
injunction will not be granted. An imitation is 
colorable, and will be enjoined, which requires 
a careful inspection to distinguish its mark and 
appearance from that of the manufacture imi- 
tated. Blackwell v. Wright, 73 N.C. 310 (1875), 
aff'd on rehearing, 74 N.C. 733 (1876). 

Cited in Lyons Partnership, L.P. v. Morris 


Costumes, Inc., 243 F.3d 789, 2001 U.S. App. 
LEXIS 3985 (4th Cir. 2001). 


Blackwell v. Wright, 73 N.C. 310 (1875), aff’d 
on rehearing, 74 N.C. 733 (1876). 


§ 80-13. Common-law rights. 


Nothing herein shall adversely affect the rights or the enforcement of rights 
in marks acquired in good faith at any time at common law. (1967, c. 1007, s. 
15) 


§ 80-14. Severability of Article. 


If any provision hereof, or the application of such provision to any person or 
circumstance is held invalid, the remainder of this Article shall not be affected 
thereby. (1967, c. 1007, s. 1.) 


ARTICLE 2. 
Timber Marks. 


§ 80-15. Timber dealers may adopt. 


Any person dealing in timber in any form shall be known as a timber dealer 
and as such may adopt a trademark, in the manner and with the effect in this 
Articlesprovided” (1903.yc7 261s. 1 Revers, 002376: Sauce 3985) 


§ 80-16. How adopted, registered and published. 


Every such dealer desiring to adopt a trademark may do so by the execution 
of a writing in form and effect as follows: 

Notice is hereby given that I (or we, etc., as the case may be) have adopted 
the following trademark, to be used in my (or our, etc.) business as timber 
dealer (or dealers), to wit: (Here insert the words, letters, figures, etc., 
constituting the trademark, or if it be any device other than words, letters or 
figures, insert a facsimile thereof). 

Dated this ayy Of tabs win RE le be ey os ae 

Such writing shall be acknowledged or proved for record in the same manner 
as deeds are acknowledged or proved, and shall be registered in the office of the 
register of deeds of the county in which the principal office or place of business 
of such timber dealer may be, in a book to be kept for that purpose marked 
Registry of Timber Marks, also in office of Secretary of State, and a copy 
thereof shall be published at least once in each week for four successive weeks 
in some newspaper printed in such county, or if there be no such newspaper 
printed therein, then in some newspaper of general circulation in such county. 
(1889, c. 142; 1903, c. 261, s. 2; Rev., s. 3024; C.S., s. 3986; 1999, c. 456, s. 59.) 
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§ 80-17. Property in and use of trademarks. 


Every trademark so adopted shall, from the date thereof, be the exclusive 
property of the person adopting the same. The proprietor of such trademark 
shall, in using the same, cause it to be plainly stamped, branded or otherwise 
impressed upon each piece of timber upon which the same is placed. (1889, c. 
toa 1c. 20 1) Ss.73,.4> Rev.,.s..3025; C:5.,5:.3987.) 


§ 80-18. Effect of branding timber purchased. 


When timber is purchased by the proprietor of any such trademark, and the 
said trademark is placed thereon as hereinbefore provided, such timber shall 
thenceforth be deemed the property of such purchaser, without any other or 
further delivery thereof, and such timber shall thereafter be at the risk of the 
purchaser, unless otherwise provided by contract in writing between the 
Donieamooo.c, I42- 1903 c¢c. 26k, s. 6: Rey..s. 8026: G.s., s. 3988.) 


§ 80-19. Trademark on timber evidence of ownership. 


In any action, suit or contest in which the title to any timber, upon which any 
trademark has been placed as aforesaid, shall come in question, it shall be 
presumed that such timber was the property of the proprietor of such 
trademark, in the absence of satisfactory proof to the contrary. (1908, c. 261, s. 
Fukkeyv-es- 3027; C.S., s. 3989.) 


§ 80-20. Fraudulent use of timber trademark, misde- 
meanor. 


If any person shall use or attempt to use any timber trademark without the 
written consent of the proprietor thereof, or falsely and fraudulently place any 
trademark on timber not the property of the owner of such trademark without 
his written consent, or intentionally and without lawful authority remove, 
deface or destroy any timber trademark or the imprint thereof on any timber 
or intentionally put any such timber in such a position or place so remote from 
the stream from which it was taken or on which it was afloat as to render it 
inconvenient or unnecessarily expensive to replace the same in such stream, 
he shall be guilty of a Class 1 misdemeanor. (1903, c. 261, ss. 3-5; Rev., s. 3854; 
C.S., s. 3990; 1993, c. 539, s. 584; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 80-21. Larceny of branded timber. 


If any person shall knowingly and unlawfully buy, sell, take and carry away, 
secrete, destroy or convert to his own use, any timber upon which a trademark 
is stamped, branded or otherwise impressed, or shall knowingly and unlaw- 
fully buy, sell, take and carry away, secrete, destroy or convert to his own use, 
any timber upon which a trademark has been intentionally and without lawful 
authority removed, defaced or destroyed, he shall be deemed guilty of larceny 
thereof and punished as in other cases of larceny. (1903, c. 261, s. 5; Rev., s. 
s¥cis sa Cae ences 2) 2) i) 


§ 80-22. Altering timber trademark crime. 


If any person shall willfully change, alter, erase or destroy any registered 
timber mark or brand put or cut upon any logs, timber, lumber or boards, 
except by the consent of the owner thereof, with intent to steal the said logs or 
timber, he shall be guilty of a Class 3 misdemeanor. (1889, c. 142, s. 3; 1903, c. 
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41; Rev., s. 3855; C.S.,8; 8992; 1943, c. 543; 1993; c. 589,s;,585;,1994, Ex. Sessz 
CHAS lac), 


§ 80-23. Possession of branded logs without consent, mis- 
demeanor. 


If any person shall knowingly and willfully take up or have in his possession 
any log, timber, lumber or board upon which a registered timber mark or brand 
has been put or cut, except by the consent of the owner thereof, he shall be 
guilty of a Class 3 misdemeanor. (1889, c. 142, s. 4; 1908, c. 42; Rev., s. 3856; 
CiSers o0J04 1 993 fonno9. Sy o0) 1994 sx, pecsmie 4 os e144 oie 


ARTICLE 3. 


Mineral Waters and Beverages. 
8§ 80-24 through 80-32: Repealed by Session Laws 1987, c. 402. 


ARTICLE 4. 


Farm Names. 


§ 80-33. Registration of farm names authorized. 


Any owner of a farm in the State of North Carolina may have the name of his 
farm, together with a description of his lands to which said name applies, 
recorded in a register kept for that purpose in the office of the register of deeds 
of the county in which the farm is located, and the register of deeds shall 
furnish to such landowner a proper certificate setting forth the name and 
description of the lands. (1915, c. 108, s. 1; C.S., s. 4004.) 


Local Modification. — Sampson, Stokes, 
Surny: .Cro.,.G.5, 4001, 


§ 80-34. After registry, similar name not registered. 


When any name has been recorded as the name of any farm in such county, 
the name, or one so nearly like it as to produce confusion, shall not be recorded 
as the name of any other farm in the same county. (1915, c. 108, s. 1; C.S., s. 
4005.) 


§ 80-35. Distinctive name required. 


No name shall be registered as the name of a farm where such proposed 
name or one so nearly like it as to produce confusion has been so used in 
connection with another farm in the same county as to become generally 
known prior to March 5, 1915, unless the name used has also prior to March 
5, 1915, become well known as the name of the farm proposed to be registered; 
and in this event two or more farms in the same county may be registered with 
the same name with some prefix or suffix added to distinguish them. (1915, c. 
LOSte a2 1 ao 4006s) 
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§ 80-36. Application for registry; publication and hearing. 


Before a name shall be registered the clerk shall have publication made at 
least once a week for four weeks in some secular newspaper published in the 
county, if one is so published, and if one is not so published, then one having a 
general circulation in the county, giving the name of the applicant, the 
proposed name of registration and a sufficient description to identify the farm 
and the time of the return; and if the owner or clerk knows of another farm in 
the county of the same or very similar name, a summons shall be served on the 
owner thereof at least 10 days before the return day. On the return day any 
person, firm or corporation may file claim to the name, and the clerk may pass 
upon the claim and award the name to any party, with the right to appeal by 
the aggrieved party to the superior court within 10 days, as in other cases, and 
on such appeal the judge shall decide the matters unless a jury be demanded 
Wyesomespary.(1915,c. 108, s..2: €.S., s. 4007.) 


§ 80-37. Fees for registration. 


Any person having the name of his farm recorded as provided in this Article 
shall first pay to the register of deeds a fee of one dollar ($1.00), which fee shall 
be paid to the county treasurer as other fees are to be paid to the county 
treasurer by such register of deeds: Provided, that in counties where the fee 
system obtains, the fees herein mentioned shall go to the register of deeds of 
such counties. (1915, c. 108, s. 3; C.S., s. 4008.) 


§ 80-38. When transfer of farm carries name. 


When any owner of a farm, the name of which has been recorded as provided 
in this Article, transfers by deed or otherwise the whole of such farm, such 
transfer may include the registered name thereof; but if the owner shall 
transfer only a portion of such farm, then, in the event, the registered name 
thereof shall not be transferred to the purchaser unless so stated in the deed 
or conveyance. (1915, c. 108, s. 4; C.S., s. 4009.) 


§ 80-39. Cancellation of registry; fee. 


When any owner of a registered farm desires to cancel the registered name 
thereof, he shall state on the margin of the record of the register of such name 
the following: “This name is canceled and I hereby release all rights thereun- 
der,” which shall be signed by the person canceling such name, and attested by 
the register of deeds. For such latter service the register of deeds shall charge 
a fee of twenty-five cents (25¢), which shall be paid to the county treasurer as 
other fees are paid to the county treasurer by him. (1915, c. 108, s. 5; C.S., s. 
4010.) 


ARTICLE 5. 
Stamping of Gold and Silver Articles. 


§ 80-40. Marking gold articles regulated. 


It shall be unlawful to make for sale, or sell, or offer to sell or dispose of, or 
have in possession with intent to sell or dispose of, any article of merchandise 
made in whole or in part of gold or any alloy of gold, and having stamped, 
branded, engraved or imprinted thereon, or upon any tag, card or label 
attached thereto, or upon any box, package, cover or wrapper in which the 
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article is enclosed, any mark indicating or designed to indicate that the gold, 
or alloy of gold, therein is of a greater degree of fineness than its actual 
fineness, unless the actual fineness, in the case of flatware and watchcases, is 
not less by more than three one-thousandths parts, and in the case of all other 
articles is not less by more than one-half karat than the fineness indicated, 
according to the standards and subject to the qualifications hereinafter set 
forth. 

In any test for ascertaining the fineness of gold or alloy in the articles, 
according to the required standards, the part of the gold or alloy taken for the 
test, analysis or assay shall be a part not containing or having attached thereto 
any solder or alloy of inferior fineness used for brazing or uniting the parts of 
the articles. In addition to the foregoing tests and standards, the actual 
fineness of the entire quantity of gold and of its alloys contained in any article 
mentioned in this section (except watchcases), including all solder or alloy of 
inferior metal used for brazing or uniting the parts (all such gold, alloys, and 
solder being assayed as one piece), shall not be less by more than one karat 
than the fineness indicated by the mark used as above indicated. Violation of 
this section is a Class 1 misdemeanor. (1907, c. Bo1,s.1:C 8. 5.4012" 1993e 
O39, 8. 587; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 80-41. Marking silver articles regulated. 


It shall be unlawful to make for sale or sell or offer to sell or dispose of or 
have in possession with intent to sell or dispose of — 

(1) Any article of merchandise made in whole or in part of silver of any 
alloy of silver, and having marked, stamped, branded or engraved or 
imprinted thereon, or upon any tag, card or label attached thereto, or 
upon any box, package, cover or wrapper in which the article is 
enclosed, the words “sterling silver” or “sterling” or any colorable 
imitation thereof, unless nine hundred and twenty-five one-thou- 
sandths of the component parts of the metal appearing or purporting 
to be silver, of which the article is manufactured, are pure silver, 
subject to the qualifications hereinafter set forth: Provided, that in the 
case of all such articles there shall be allowed a divergence in fineness 
of four one-thousandths parts from the foregoing standard. 

(2) Any article of merchandise made in whole or in part of silver or of any 
alloy of silver, and having marked, stamped, branded, engraved or 
imprinted thereon, or upon any card, tag or label attached thereto, or 
upon any box, package, cover or wrapper in which the article is 
enclosed, the words “coin” or “coin silver,” or any colorable imitation 
thereof, unless nine hundred one-thousandths of the component parts 
of the metal appearing or purporting to be silver, of which the article 
is manufactured, are pure silver, subject to the qualifications herein- 
after set forth: Provided, that in the case of all such articles there shall 
be allowed a divergence in fineness of four one-thousandths parts 
from the foregoing standards. 

(3) Any article of merchandise made in whole or in part of silver or of any 
alloy of silver, and having stamped, branded, engraved or imprinted 
thereon, or upon any tag, card or label attached thereto, or upon any 
box, package, cover or wrapper in which the article is enclosed, any 
mark or word (other than the word “sterling” or the word “COIN! 
indicating, or designed to indicate, that the silver or alloy of silver in 
the article is of a greater degree of fineness than its actual fineness, 
unless the actual fineness is not less by more than four one-thou- 
sandths parts than the actual fineness indicated by the use of such 
mark or word, subject to the qualifications hereinafter set forth. 
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In any test for ascertaining the fineness of the articles mentioned in this 
section, according to the foregoing standards, the part taken for test, analysis 
or assays shall be a part not containing or having attached thereto any solder 
or alloy of inferior metal used for brazing or uniting the parts of such article. 
In addition to the foregoing test and standards, the actual fineness of the entire 
quantity of metal purporting to be silver contained in any article mentioned in 
this section, including all solder or alloy of inferior fineness used for brazing or 
uniting the parts (all such silver, alloy or solder being assayed as one piece), 
shall not be less by more than ten one-thousandths parts than the fineness 
indicated according to the foregoing standards, by the mark employed as above 
indicated. Violation of this section is a Class 1 misdemeanor. (1907, c. 331, s. 2; 
eee 1351993.¢..959;,S. 088; 1994 Ex. Sess., ic. 24;,s.14(c).) 


§ 80-42. Marking articles of gold plate regulated. 


It shall be unlawful to make for sale, or sell, or offer to sell or dispose of, or 
have in possession with intent to sell or dispose of, any article of merchandise 
made in whole or in part of inferior metal, having deposited or plated thereon 
or brazed or otherwise affixed thereto a plate, plating, covering or sheet of gold, 
or of any alloy of gold, which article is known in the market as “rolled gold 
plate,” “gold plate,” “gold-filled,” or “gold electroplate,” or by any similar 
designation, and having stamped, branded, engraved or imprinted thereon, or 
upon any tag, card or label attached thereto, or upon any box, package, cover 
or wrapper in which the article is enclosed, any word or mark usually employed 
to indicate the fineness of gold, unless such word be accompanied by other 
words plainly indicating that such article or some part thereof is made of rolled 
gold plate, or gold plate, or gold electroplate, or is gold-filled, as the case may 
be. Violation of this section is a Class 1 misdemeanor. (1907, c. 331, s. 3; C.S., 
s. 4014; 1993, c. 539, s. 589; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 80-43. Marking articles of silver plate regulated. 


It shall be unlawful to make for sale, or sell, or offer to sell or dispose of, or 
have in possession with intent to sell or dispose of, any article of merchandise 
made in whole or in part of inferior metal, having deposited or plated thereon 
or brazed or otherwise affixed thereto, a plate, plating, covering or sheet of 
silver or of any alloy of silver, which article is known in the market as “silver 
plate” or “silver electroplate,” or by any similar designation, and having 
stamped, branded, engraved or imprinted thereon, or upon any tag, card or 
label attached thereto, or upon any box, package, cover or wrapper in which the 
article is enclosed, the word “sterling” or the word “coin,” either alone or in 
conjunction with any other words or marks. Violation of this section is a Class 
tamisdemeanor, (1907; c. 331,.s. 4; C:S., s. 4015; 1993, c. 539,6. 590; 1994; bx. 
pecs c 24,5, 14(c),) 


§ 80-44. Violation of Article misdemeanor. 


Every person, firm, corporation or association guilty of a violation of any one 
of the preceding sections of this Article, and every officer, manager, director or 
managing agent of any such person, firm, corporation or association directly 
participating in such violation or consenting thereto, shall be guilty of a Class 
1 misdemeanor: Provided, that if the person charged with violation of this 
Article shall prove that the article concerning which the charge was made was 
manufactured prior to June 13, 1907, then the charge shall be dismissed. 
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ChOO 7 eenab ise: C5 is8 4016 al 99sec: 039, 8.591; 1994, Ex. Sess., c. 24, s. 
14(c).) 


ARTICLE 6. 
Cattle Brands. 


§ 80-45. Owners of stock to register brand or marks. 


Every person who has any horses, cattle, hogs or sheep may have an 
earmark or brand different from the earmark or brand of all other persons, 
which he shall record with the clerk of the board of commissioners of the 
county where his horses, cattle, hogs or sheep are; and he may brand all horses 
18 months old and upwards with the said brand, and earmark all his hogs and 
sheep six months old and upwards with the said earmark; and earmark or 
brand all his cattle 12 months old and upwards; and if any dispute shall arise 
about any earmark or brand, the same shall be decided by the record thereof. 
Gy @rmc, Wijis al; Codexse 23s Rey. ce30282C Si) s. 4017 


ARTICLE 7. 
Recording of Cattle Brands and Marks with Commissioner of 
Agriculture. 


§$ 80-46 through 80-56: Repealed by Session Laws 1975, c. 261, s. 1. 


ARTICLE 8. 


Registration and Protection of Livestock Brands. 


§ 80-57. Purpose. 


The purpose of this Article is to discourage livestock theft by allowing for the 
voluntary individual registration of brand marks for certain livestock. GENS)..6; 
201075 4) 


Editor’s Note. — The act which added this __ were similar to the new provisions, the histor- 
Article repealed Article 7, entitled “Recording _ ical citations to the repealed sections have been 
of Cattle Brands and Marks with Commis- added to the new sections. 
sioner of Agriculture.” Where former provisions 


§ 80-58. Definitions. 


(a) “Board”. — The term “Board” means the North Carolina Board of 
Agriculture. 
(b) “Brand”. — The term “brand” means an identification mark permanently 


affixed into the hide of livestock by a hot iron or an extremely cold brand known 
as a “freeze brand.” 

(c) “Commissioner”. — The term “Commissioner” means the Commissioner 
of Agriculture of the State of North Carolina. 

(d) “Livestock”. — The term “livestock” means cattle, horses, ponies, mules, 
and asses. 

(e) “Person”. — The term “person” means an individual, firm, company, 
association, partnership or corporation. (1935 yiCaZd 2a lO 5 oe le come 
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Cross References. — As to the intent of the | development and improvement of the llama 
General Assembly that llamas be treated as industry in the State, see G.S. 106-22.4. 
domesticated livestock in order to promote the 


§ 80-59. Responsibility and authority of Commissioner of 
Agriculture; application for registration; 
transfer of ownership of brand. 


The Commissioner shall record livestock brands and maintain a record of 
such brands pursuant to this Article. Such records shall be public and shall be 
prima facie evidence of ownership of livestock which is properly branded under 
this Article. The Commissioner shall authorize such agents within the North 
Carolina Department of Agriculture and Consumer Services as he deems 
necessary to implement this Article. 

Any person desiring the exclusive use of a brand shall make application to 
the Commissioner on forms prescribed by the Board. The transfer of ownership 
of a brand registration may be done only at the written request of the brand 
registrant of record. The Commissioner shall receive a fee of ten dollars 
($1000) for recording such,transfer. (1935, c. 232, ss. 3-5; 1975, c.. 261, s: 1; 
1997-261, s. 109.) 


§ 80-60. No brands duplicated. 


No brand shall be registered that is a reasonable facsimile of another 
registered brand or that will likely be confused with another brand registered 
under this Article. (1975, c. 261, s. 1.) 


§ 80-61. Rules and regulations. 


The Board shall have authority to promulgate reasonable rules and regula- 
tions for implementation of this Article which shall include, but not be limited 
to, the location of and the size of brand marks. (1975, c. 261, s. 1.) 


§ 80-62. Fees for recording. 


The Commissioner is authorized to collect a fee of twenty-five dollars 
($25.00) for the recording of each new brand, or for rerecording of each brand, 
and shall issue one certified copy of each brand recording to the holder of said 
brand. Duplicate certificates of registration may be issued by the Commis- 
sioner upon payment of a fee of two dollars ($2.00). Revenues collected 
pursuant to this Article shall be deposited with the State Treasurer to the 
account of the North Carolina Department of Agriculture and Consumer 
Services. (1935, c. 232, ss. 5, 6; 1975, c. 261, s. 1; 1997-261, s. 109.) 


§ 80-63. Records to be kept of sales and slaughter. 


Persons or agents selling or bartering or exchanging branded livestock in the 
State of North Carolina shall provide the purchaser or new owner with a bill 
of sale showing a reasonable facsimile of the brand on any and all livestock 
having a brand as defined in this Article. Such bills of sale shall be prima facie 
evidence of transfer of ownership of branded livestock. Slaughter facilities in 
the State of North Carolina shall affix to their normal records of receipt of 
livestock a reasonable facsimile of the brand on any branded livestock received 
by them. Such records shall be maintained for at least 12 months. (1935, c. 232, 
em OO 78c, 261,38, 14) 
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§ 80-64. Defacing of brands prohibited. 


No person may change, conceal, deface, disfigure or obliterate any brand 
previously branded, impressed, or marked on any livestock, or put his or any 
other brand upon or over any part of any brand previously branded or marked 
upon any livestock, and no person shall make or use any counterfeit of any 
brand of any other person. (1935, c. 232, s. 10; 1975, c. 261, s. 1.) 


§ 80-65. Rerecording. 


Every brand recorded under this Article, in order to remain effective, must 
be rerecorded with the Commissioner during the tenth year from its next 
previous recordation. Each person having a brand registered in the State of 
North Carolina shall be notified in writing by the Commissioner that said 
brand must be rerecorded to prohibit its disenrollment from the record of such 
brand maintained by the Commissioner. (1975, c. 261, s. 1.) 


§ 80-66. Violation a misdemeanor. 


Any person who violates any provision of this Article or any rule or 
regulation of the Board promulgated hereunder shall be guilty of a Class 2 
misdemeanor. (1935, c. 232, s. 11; 1975, c. 261, s. 1; 1993, c. 539, s. O92 994 
Ex. Sess., c. 24, s. 14(c).) 
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Weights and Measures. 


§§ 81-1 through 81-82: Recodified as G.S. 81A-1 to 814-88. 
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Chapter 81A. 


Weights and Measures Act of 1975. 


Article 1. 


Administration of Chapter. 


Weights and measures program pro- 
vided for. 
Administration of these Articles. 
Systems of weights and measures. 
Board of Agriculture authorized to es- 
tablish standards of weights and 
measures for commodities having 
none. 
Employment of Director of Weights and 
Measures and authorized agents. 
Salaries and expenses. 
Local inspection of weights and mea- 
sures. 
Standards of weights and measures. 
Definitions. 
Reimbursement of expenses. 
[Repealed.] 
Fee schedule. 
through 81A-14. [Reserved.] 


Article 2. 


Powers and Duties of Commissioner. 


81A-15. 
81A-16. 


81A-17 


81A-22. 
81A-23. 
81A-24. 


81A-25. 
81A-26. 
81A-27. 
81A-28. 


81A-29. 


81A-30 


81A-30. 
81A-31. 


81A-32 


General duties. 
Police powers. 
through 81A-21. [Reserved.] 


Article 3. 


Violations. 


Misrepresentation of quantity. 
Misrepresentation of pricing. 
Commodities to be sold by weight, 
measure or numerical count. 
Unlawful for package to mislead pur- 
chaser. 
Sale from bulk. 
Information required on packages. 
Declarations of unit price on random 
packages. 
Offenses and penalties. 
Injunction. 
1. Civil penalties. 
Presumptive evidence. 
through 81A-36. [Reserved.] 


Article 4. 


Uniform Weights and Measures. 


81A-37 


81A-41. 


through 81A-40. [Repealed.| 
[Repealed.] 


Sec. 

81A-42. Standard weights and measures. 
81A-43. [Repealed.] 

81A-44. [Repealed.] 

81A-45 through 81A-49. [Reserved.] 


Article 5. 
Public Weighmasters. 


81A-50. [Repealed.| 

81A-50.1. Purpose. 

81A-51. Definitions. 

81A-52. License. 

81A-53. Certificates of weight. 

81A-54. Official seal of the public weighmaster. 

81A-55. Violations by public weighmasters; by 
others; penalties. 

81A-56, 81A-57. [Repealed.] 

81A-58. Duty of custodian of product. 

81A-59. Weighing tobacco. 

81A-60. [Repealed.] 

81A-61. Approval of devices used. 

81A-62 through 81A-64. [Repealed.] 

81A-65 through 81A-69. [Reserved.] 


Article 6. 
Scale Technician. 


81A-70. Purpose of Article. 

81A-71. Prerequisites for scale technician. 

81A-72. Registration; certificate of registra- 
tion; annual renewal. 

81A-73. Service certificate. 

81A-74. [Repealed.] 

81A-75. Scale removal. 

81A-76. Control of condemned or rejected 
scale. 

81A-77. Secondhand scale. 

81A-78. Scale location. 

81A-79. Exemption. 

81A-80. Suspension or revocation of registra- 
tion; penalty. 

81A-81 through 81A-85. [Reserved.] 


Article 7. 
General Provisions. 


81A-86. Regulations to be unaffected by repeal 
of prior enabling statute. 

81A-87. Severability provision. 

81A-88. Repeal of conflicting laws. 
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ARTICLE 1. 


Administration of Chapter. 


§ 81A-1. Weights and measures program provided for. 


In order to protect the purchasers or sellers of any commodity, and to provide 
uniform standards of weight and uniform standards of measure throughout 
the State, which must be in conformity with the standards of weight and the 
standards of measure established by Congress, the Commissioner is hereby 
authorized to establish and maintain a weights and measures program as is 
hereinafter provided. (1927, c. 261, s. 1; 1945, c. 280, 8. 1; 1975, c 544.) 


Editor’s Note. — This Chapter is Chapter appropriate, historical citations to the sections 
81 as rewritten by Session Laws 1975, c. 544, of the former Chapter have been added to 
effective July 1, 1976, and recodified. Where corresponding sections of the new Chapter. 


CASE NOTES 


Cited in State v. Diaz, 88 N.C. App. 699, 365 
S.E.2d 7 (1988). 


§ 81A-2. Administration of theee Articles. 


The provisions of this Chapter shall be administered by the Commissioner or 
his authorized agent. For the purpose of administering and giving effect to the 
provisions of this Chapter, the provisions of Handbook 44 as adopted by the 
National Conference on Weights and Measures, are hereby adopted except 
insofar as modified or rejected by the North Carolina Board of Agriculture. The 
North Carolina Board of Agriculture is empowered to make such further rules 
and regulations as may be necessary to make effective the purposes and 
provisions of this Chapter. Except as otherwise provided in G.S. 81A-30.1, all 
fees or moneys received by the Commissioner pursuant to this Chapter shall be 
placed in the Department of Agriculture and Consumer Services fund for the 
purpose of enforcing this Chapter. (1927, c. 261, s. 251931,:c31.50;1943% cave 
Ss. 1; 1949, c. 984; 1975, c. 544; 1997-261, s. 109; 1998-215, s. 4(b).) 


§ 81A-3. Systems of weights and measures. 


The system of weights and measures in customary use in the United States 
and the metric system of weights and measures are jointly recognized, and 
either one or both of these systems shall be used for all commercial purposes 
in the State. The definitions of basic units of weight and measure, the tables of 
weight and measure, and weights and measures equivalents as published by 
the National Bureau of Standards are recognized and shall govern weighing 
and measuring equipment and transactions in the State. CEVBy Gabur, 


§ 81A-4. Board of Agriculture authorized to establish 
standards of weights and measures for com- 
modities having none. 

The Board of Agriculture is authorized and directed and empowered to 
establish standards of weights and measures for any commodity if no standard 


has been established by Congress or by the laws of the State of North Carolina: 
provided, however, that when a standard is established by Congress, or by the 
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laws of the State of North Carolina, such standard shall supersede the 
standard or standards established by the Board of Agriculture. (1945, c. 280, s. 
Pei h9490ne 184: 1975.10; 544.) 


§ 81A-5. Employment of Director of Weights and Measures 
and authorized agents. 


The Commissioner may employ a Director of Weights and Measures and 
such other employees as may be necessary in carrying out the provisions of this 
Chapter and he may fix and regulate their duties. All authority vested in the 
Commissioner by virtue of the provisions of this Chapter may with like force 
and effect, be executed by such authorized agents of the Commissioner as 
defined in this Chapter. (1927, c. 261, ss. 3, 4; 1949, c. 984; 1975, c. 544.) 


§ 81A-6. Salaries and expenses. 


The Commissioner shall request sufficient funds for the proper administra- 
tion of the duties prescribed in this Chapter. (1927, c. 261, s. 5; 1931, c. 150; 
1949, c. 984; 1975, c. 544.) 


§ 81A-7. Local inspection of weights and measures. 


When any city or county appoints a local inspector of weights and measures, 
the appointment and regulation of his work must be pursuant to the rules and 
regulations of the Department of Agriculture and Consumer Services and his 
work shall be subject to the supervision of the Commissioner or his authorized 
agent. (1927, c. 261, s. 6; 1949, c. 984; 1975, c. 544; 1997-261, s. 109.) 


§ 81A-8. Standards of weights and measures. 


Weights and measures that are traceable to the U.S. Prototype Standards 
supplied by the United States, or approved as being satisfactory by the 
National Institute of Standards and Technology, shall be the State primary 
standards of weights and measures, and shall be maintained in such calibra- 
tion as prescribed by the National Institute of Standards and Technology. All 
secondary standards may be prescribed by the Commissioner and shall be 
verified upon their initial receipt and as often thereafter as deemed necessary 
by the Commissioner or his authorized agent. Complete record of the stan- 
dards belonging to the State shall be maintained by the Commissioner. (1927, 
Gn 2Gsiss9%1943.1c. 543; 1949, c. 984; 1975, ¢c..544; 1991, ¢..636,'s,°22.) 


§ 81A-9. Definitions. 


The following words and phrases as used in this Chapter, unless a different 

meaning is plainly required by the context, shall have the following meanings: 

(1) Adjustment. — “Adjustment” is an act involving the tightening or 

loosening, or lengthening or shortening, or movement, of any part of 

a weighing or measuring device, or the coordination of mechanical 

action of parts or electronic components with or upon each other, so as 

to make the weighing or measuring device give correct indications of 

applied weight or measure values within legal tolerance, and the 

correctness of indications shall be determined by test provided for 
under definition of the term “service” as defined in this Chapter. 

(2) Authorized Agent. — An “authorized agent” is any employee of the 

North Carolina Department of Agriculture and Consumer Services 

designated by the Commissioner to enforce any provisions of this 
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Chapter and who is designated by an official identification card issued 
by the Commissioner. 

(3) Barrel. — The term “barrel,” when used in connection with beer, ale, 
porter, and other similar fermented liquor is a unit of 31 liquid 
gallons; fractional parts of a barrel shall be understood to mean like 
fractional parts of 31 gallons. 

(4) Bulk Sale. — The term “bulk sale” is the sale of commodities when the 
quantity is determined at the time of sale. 

(5) Bushel. — The term “bushel” when used in connection with dry 
measure and standard containers is a unit of 2150.42 cubic inches, of 
which the dry quart and dry pint, respectively, are the one-thirty- 
second and one-sixty-fourth parts. 

(6) Commissioner of Agriculture. — “Commissioner” is the Commissioner 
of Agriculture of the State of North Carolina. 

(7) Condemned Equipment. — “Condemned equipment” is equipment 
that is permanently out of service. 

(8) Cord. — “Cord” when used in connection with purchases of wood is a 
quantity of wood consisting of any number of sticks, bolts or pieces 
laid parallel and together so as to form a rick or stack occupying a 
space four feet wide, four feet high and eight feet long, or such other 
dimensions that will when multiplied together equal 128 cubic feet by 
volume, construed as being seventy percent (70%) solid and thirty 
percent (30%) air space or 90 solid cubic feet. 

(9) Correct. — “Correct” is conformance to all applicable requirements of 
this Chapter. 

(10) Flour. — “Flour” is any finely ground product of wheat, or other grain, 
corn, peas, beans, seed or other substance, with or without added 
ingredients, intended for use as food for man. 

(11) Gallon. — “Gallon” when used in connection with liquid measure is a 
unit of 231 cubic inches, of which the liquid quart, liquid pint and ell 
are, respectively, the quarter, the one-eighth and the one-thirty- 
second parts. 

(12) Installation. — “Installation” is an act involving the erection, or 
building, or assembling of parts, or the placing or setting up of a 
weighing or measuring device so as to give correct indications of 
applied weight or measure values within legal tolerance when used 
for the purpose intended, and the correctness of indications shall be 
determined by test provided for under definition of the term “service” 
as defined in this Chapter. 

(13) Maintenance. — “Maintenance” is an act pursuant to the retention of 
a weighing or measuring device in such working condition as to give 
correct applied weight or measure value indications within legal 
tolerance when used as intended, which may involve either or both 
adjustment or repair before or after inaccuracy develops in fact, and 
the correctness of indications shall be determined by test provided for 
under the term “service” as defined in this Chapter. 

(14) Meal. — “Meal” is any product of grain, corn, peas, beans, seed or 
other substance coarsely ground, with or without added ingredients, 
either bolted, or unbolted, including grits and hominy, intended for 
use as food for man. 

(15) Package. — “Package” is any commodity put up or packaged in any 
manner in advance of sale in units suitable for either wholesale or 
retail sale. 

(16) Person. — “Person” is both plural and singular, as the case demands, 
and includes individuals, partnerships, corporations, companies, 
firms, societies, and associations. 
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(17) Pound. — “Pound,” used in connection with weight is the avoirdupois 
pound as declared by act of the United States Congress, except in 
those cases where it is common practice to use the “troy” pound or 
“apothecaries” pound, and the “ounce” is one-sixteenth part of an 
avoirdupois pound. 

(18) Primary Standards. — “Primary standards” are the physical stan- 
dards of the State which serve as the legal reference from which all 
other standards, weights and measures are derived. 

(19) Rejected Equipment. — “Rejected equipment” is equipment that is 
incorrect, which is considered susceptible of proper repair. 

(20) Repair. — “Repair” is an act involving the replacement or mending of 
a broken or nonadjustable part or parts and the restoration of a 
weighing or measuring device to such working condition as to give 
correct indications of applied weight or measure values within legal 
tolerance when used for the purpose intended, and the correctness of 
indications shall be determined by test provided for under the term 
“service” as defined in this Chapter. 

(21) Sale or Sell. — “Sale” or “sell” is the ordinary meaning of said words 
and includes barter and exchange. 

(22) Scale Technician. — A “scale technician” is any person who, for hire 
or award, renders service involving adjustment, installation, repair, 
or maintenance of a scale or weighing device, either used or intended 
to be used in determining weight value, or values, by either physical 
act, instruction, or supervision. 

(23) Secondary Standards. — “Secondary standards” are the physical 
standards which are traceable to the primary standards through 
comparisons, using acceptable laboratory procedures, and used in the 
enforcement of weights and measures laws and regulations. 

(24) Service. — “Service” is activity involving adjustment, installation, 
repair, or maintenance or a combination of two or more of these 
activities with respect to a weighing or measuring device. 

(25) Ton. — “Ton” is a unit of 2,000 pounds, avoirdupois weight. 

(26) Weight. — “Weight” when used in connection with any commodity is 
net weight; provided, however, where the label declares that the 
product is sold by drained weight, weight means net drained weight. 

(27) Weight(s) and (or) Measure(s). — “Weight(s) and (or) measure(s)” are 
all weights and measures of every kind, instruments, and devices for 
weighing and measuring, and any appliance and accessories associ- 
ated with any or all such instruments and devices. (1927, c. 261, ss. 
Dow ieee oiec 2570s. 2 1945 Cc) 280) 6. 1 1947.16, 160 1 Oto. Crs: 
footecmooors) 23; 1997-261 Ss, (2) 


§ 81A-10. Reimbursement of expenses. 


When any manufacturer requests prototype approval of any commercial 
weighing or measuring device, said manufacturer shall reimburse the Depart- 
ment of Agriculture and Consumer Services for expenses incurred in the 
prototype examination of the device before final prototype approval is granted. 
Travel expenses shall be at the rates established by G.S. 138-6 or any law 
enacted in substitution therefor. (1981, c. 495, s. 1; 1997-261, s. 109.) 


§ 81A-11: Repealed by Session Laws 2005-276, s. 42.1(h), effective Septem- 
bern, 2005, 


Editor’s Note. — Session Laws 2005-276, s. ‘Current Operations and Capital Improve- 
1.2, provides: “This act shall be known as the ments Appropriations Act of 2005’.” 
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Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 81A-12. Fee schedule. 


(a) The following fees apply to all weights that are tested and certified to 
meet tolerances less stringent than the American Society for Testing and 
Materials (ASTM) Standard E617 Class 4. This includes the National Insti- 
tutes of Standards and Technology (NIST) Class F tolerance. If the weight 
error exceeds three-fourths of the applicable tolerance, adjustment may be 
required at an additional fee equal to the normal fee. No extra fee shall be 
charged for the normal adjustment of a weight cart. Even if weights are 
rejected or condemned, fees shall be assessed for the test performed. 


Customary Fee/Unit Metric Fee/Unit 
0-10 lb do-000 0-5 kg $ 5.00 
11-100 lb $ 10.00 6-50 kg $ 10.00 
101-1000 lb $ 20.00 51-500 kg $ 20.00 
1001-2500 lb $ 30.00 501-1000 kg $ 30.00 
2501-6000 Ib $ 50.00 1001-2500 kg $ 50.00 
Weight Carts $ 125.00 
up to 6000 lb (includes adjustment) 


(b) The following fees apply to all weights that are tested and certified to 
meet ASTM Standard E617 Class 4 or the International Organization of Legal 
Metrology (IOLM) R111 Class F2 tolerances. If the weight error exceeds 
three-fourths of the applicable tolerance, adjustment may be required at an 
additional fee equal to the normal fee. Even if weights are rejected or 
condemned, fees shall be assessed for the test performed. 


Customary Fee/Unit Metric Fee/Unit 
0-10 lb $ 10.00 0-5 kg $ 10.00 
11-100 lb $ 20.00 6-50 kg $ 20.00 
101-1000 lb $ 40.00 51-500 kg $ 40.00 
1001-2500 lb $ 60.00 501-1000 kg $ 60.00 
2501-6000 Ib $ 100.00 1001-2500 kg $ 100.00 


(c) The following fees apply to all weights that are calibrated. Calibration 
means determining actual mass and conventional mass values with an 
assigned uncertainty specific to the test. If necessary and considered feasible 
by the metrologist, adjustments to ASTM Class 1, 2, or 3 tolerances or IOLM 
Class E2, F1, or F2 tolerances may be made for an additional fee of two times 
the normal fee. Adjustments to weights of this group shall require a minimum 
of 10 days for weights to return to environmental equilibrium before a final 
calibration value can be assigned. Even if weights are rejected or condemned, 
fees shall be assessed for the test performed. 


Customary Fee/Unit Metric Fee/Unit 
0-20 Ib $ 20.00 0-10 kg $ 20.00 
21-50 lb $ 40.00 11-30 kg $ 40.00 
51-1000 lb $ 70.00 31-500 kg $ 70.00 
1001-2500 lb $ 130.00 501-1000 kg $ 130.00 
2501-6000 lb $ 200.00 1001-2500 kg $ 200.00 


(d) The following fees apply to all weights that are calibrated using NIST 
weighing designs. These weights are tested in groups (typically either a diy 2938 
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5 series or a 1, 2, 2, 5 series) and are subject to the minimum per series fee 
shown. The best uncertainty possible from the North Carolina Standards 
Laboratory shall be assigned to the mass values of the weights. If necessary 
and considered feasible by the metrologist, adjustments to ASTM Class 0, 1, 2, 
or 3 tolerances or IOLM Class E1, E2, F1, or F2 tolerances may be made for an 
additional fee of two times the normal fee. Adjustments to weights of this group 
shall require a minimum of 10 days for weights to return to environmental 
equilibrium before a final calibration value can be assigned. 


Weight Range Fee/Unit or Series 

0-1 kg $30.00 each, with a minimum charge of 
$90.00 (3 weights) per series 

2-30 kg $50.00 each, with a minimum charge of 
$150.00 (3 weights) per series 

0-2 lb $30.00 each, with a minimum charge of 
$90.00 (3 weights) per series 

3-50 lb $50.00 each, with a minimum charge of 


$150.00 (3 weights) per series 
(e) The following fees apply to volumetric standard calibration. 


Provers or Test Measures Tested By the Volume Transfer Method 


Customary Fee/Test Point Metric Fee/Test Point 

0-5 gal $30.00 0-20 liters $30.00 

Over 5 gal Add $0.40 per Over 20 liters Add $0.10 per each 
each additional additional liter 
gallon 


Volumetric Flasks, Graduates, Provers, Slicker Plate Standards, or Test 


Measures 
Tested By the Gravimetric Calibration Method 
Customary Fee/Test Point Metric Fee/Test Point 
0-100 gal set-up $50.00 0-500 liters set-up $50.00 
fee fee 
Calibration Fee Add $2.00 Calibration Fee Add $0.50 
per gallon per liter 


Small Volume Provers (SVPs) Tested By the Gravimetric Calibration 


Method 
Customary Fee/Test Point Metric Fee/Test Point 
0-100 gal set-up $100.00 0-500 liters set-up $100.00 
fee fee 
Calibration Fee Add $2.00 Calibration Fee Add $0.50 
per gallon per liter 

(f) The following fees apply to tape measures and rigid rules. 
Set-Up Fee $40.00 per instrument 
Calibration Fee $10.00 per calibration interval 

(g) The following fees apply to liquid-in-glass and electronic thermometers. 
Set-Up Fee $40.00 per instrument 
Calibration Fee $20.00 per calibration point 
Resistance Thermometry Coefficient 

Calculation and Report $100.00 per instrument 


ined 


§81A-13 CH. 81A. WEIGHTS AND MEASURES ACT OF 1975 S81A-15 


(h) Any special tests or weight cleaning shall be billed at the rate of seventy 
dollars ($70.00) per hour prorated to the nearest tenth of an hour, with a 
minimum charge of thirty-five dollars ($35.00). 

(i) Aminimum charge of twenty-five dollars ($25.00) per invoice shall apply. 

(j) If travel is required in connection with the performance of any of these 
services, the Department shall be reimbursed at the rates provided in G.S. 
138-6. 

(k) The Department may refuse to accept for testing any weight or measure 
the Department deems unsuited for its intended use. 

(1) The fee for tests performed on weights or measures that will be used 
primarily outside of the State of North Carolina shall be twice the amounts set 
forth in this section. (2005-276, s. 42.1(i).) 


Editor’s Note. — Session Laws 2005-276, s. ations and Capital Improvements Appropria- 
42.19), made this section effective September 1, tions Act of 2005’.” 


2005. Session Laws 2005-276, s. 46.5 is a severabil- 
Session Laws 2005-276, s. 1.2, provides: ity clause. 
“This act shall be known as the ‘Current Oper- 


§§ 81A-13 through 81A-14: Reserved for future codification purposes. 


ARTICLE 2. 


Powers and Duties of Commissioner. 


§ 81A-15. General duties. 


The Commissioner shall: 

(1) Have and keep general supervision of commercial weighing and 
measuring devices offered for sale, sold or used in the State. 

(2) Upon written request from any person or educational institution in the 
State test or cause to be tested, or calibrate, weights, measures and 
weighing and measuring devices used as standards in the State. 

(3) Enforce all the provisions of this Chapter. 

(4) Conduct investigations to insure compliance with this Chapter. 

(5) Inspect and test weights and measures kept, offered, or exposed for 
sale. 

(6) Inspect, and test to ascertain if they are correct, weights and measures 
commercially used (i) in determining the weight, measure, or count of 
commodities or things sold, or offered or exposed for sale, on the basis 
of weight, measure or count or (ii) in computing the basic charge or 
payment for services rendered on the basis of weight, measure or 
count. 

(7) Approve for use, and may mark, such weights and measures and 
weighing and measuring devices as he finds to be correct, and shall 
reject and mark as rejected such weights and measures as he finds 
incorrect. Weights and measures and weighing and measuring devices 
that have been rejected may be seized if not corrected within 10 days, 
or if used or disposed of in a manner not specifically authorized. 
Weights and measures found to be incorrect that are not capable of 
being made correct shall be condemned and may be seized by the 
Commissioner without any court order or other legal process. 

(8) Weigh, measure, or inspect packaged commodities kept, offered, or 
exposed for sale, sold or in the process of delivery, to determine 
whether they contain the amounts represented and whether they are 
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kept, offered, or exposed for sale in accordance with this Chapter or 
regulations promulgated pursuant thereto. In carrying out the provi- 
sions of this section, recognized sampling procedures shall be used. 

(9) Allow reasonable variations from the stated quantity of contents, 
which shall include those caused by loss or gain of moisture during the 
course of good distribution practice or by unavoidable deviations in 
good manufacturing practice only after the commodity has entered 
intrastate commerce. 

(10) Delegate to authorized agents any of these responsibilities for the 
proper administration of this Chapter. (1927, c. 261, s. 10; 1949, c. 
984; 1975, c. 544; 1991, c. 636, s. 24.) 


§ 81A-16. Police powers. 


When necessary for the enforcement of this Chapter or regulations promul- 
gated pursuant thereto the Commissioner or his authorized agent is: 

(1) Authorized to enter any commercial premises during normal business 
hours, except that in the event such premises are not open to the 
public, he shall first present his credentials and obtain consent before 
making entry thereto, unless a search warrant has previously been 
obtained. 

(2) Empowered to issue stop-use, hold, and removal orders with respect to 
any weights and measures commercially used, and stop-sale, hold, 
and removal orders with respect to any packaged commodities or bulk 
commodities kept, offered, or exposed for sale. 

(3) Empowered to seize, for use as evidence, without warrant or other 
legal writ, any incorrect or unapproved weight, measure, package, or 
commodity found to be used, retained, offered, or exposed for sale or 
sold in violation of the provisions of this Chapter or regulations 
promulgated pursuant thereto. 

(4) Empowered to stop any commercial vehicle wherever found in the 
State and, after presentment of his credentials, inspect the contents, 
require that the person in charge of that vehicle produce any docu- 
ments in his possession concerning the contents, and require him to 
proceed with the vehicle to some specified place for inspection. 

(5) Authorized to arrest, without warrant, any violator of this Chapter. 
Such authorized agent shall proceed forthwith with such person 
before a magistrate or other person authorized to issue arrest war- 
rants i027, c 26) ss. M=137 1975. c, 544:) 


§§ 81A-17 through 81A-21: Reserved for future codification purposes. 
ARTICLE 3. 


Violations. 


§ 81A-22. Misrepresentation of quantity. 


No person shall sell, offer or expose for sale less than the quantity he 
represents. No buyer shall take more than the quantity he represents when he 
furnishes the weight or measure by means of which the quantity of any 
commodity, thing or service is determined. (1927, c. 261, s. 19; 1945, c. 280, s. 
ipe49 4c. 9841975, ¢. 544.) 


§ 81A-23. Misrepresentation of pricing. 


No person shall misrepresent the price of any commodity or service sold, 
offered, exposed, or advertised for sale by weight, measure, or count, nor 


Nek, 


§81A-24 CH. 81A. WEIGHTS AND MEASURES ACT OF 1975 $81A-26 


represent the price in any manner calculated or tending to mislead or in any 
way deceive a person. (1975, c. 544.) 


§ 81A-24. Commodities to be sold by weight, measure or 
numerical count. 


It shall be unlawful to sell, except for immediate consumption by the 
purchaser, on the premises of the seller, liquid commodities in any other 
manner than by weight or liquid measure, or commodities not liquid in any 
other manner than by measure of time, by length, by volume, by weight or by 
numerical count. When a commodity is sold by numerical count in excess of one 
unit, the units which constitute said numerical count shall be uniform in size 
and/or weight, and be so exposed as to be readily observed by the purchaser. 
(1945; ¢. 280, 's. 1;°1949, ¢: 973; 1975,¢'544) 


§ 81A-25. Unlawful for package to mislead purchaser. 


It shall be unlawful to keep for the purpose of sale, offer or expose for sale, 
or sell, any commodity in package form when said package is so made, or 
formed, or filled, or wrapped, or exposed, or marked, or labeled as to mislead 
or deceive the purchaser as to the quantity of its contents. (1945, c. 280, s. 1; 
1975, c. 544.) 


§ 81A-26. Sale from bulk. 


(a) Whenever the quantity is determined by the seller, bulk sales in excess 
of twenty dollars ($20.00) and all bulk deliveries of heating fuel shall be 
accompanied by a delivery ticket containing the following information: 

(1) The name and address of the vendor and the name of the purchaser, 

(2) The date delivered, 

(3) The quantity delivered and the quantity upon which the price is based, 
if this differs from the delivered quantity, 

(4) The identity of the commodity in the most descriptive terms commer- 
cially practicable, including any quality representation made in 
connection with the sale, 

(5) The count of individually wrapped packages, if more than one, and 

(6) For heating fuels which are liquids and gases, the price per gallon and 
any other charges associated with the delivery. This subdivision 
applies only to residential, retail deliveries. 

(b) Any invoice corresponding to the delivery ticket required under the 
preceding subsection (a) shall contain the information set forth in the preced- 
ing subdivisions (a)(1) through (6), and shall also state the amount of sales tax, 
if any, and the grand total. This subsection does not apply to any subsequent 
billing when the seller has previously complied with the requirements of 
subsections (a) and (b) of this section. 

(c) Whenever a seller quotes a price or other terms and conditions to a 
potential purchaser under this section, if those terms and conditions include a 
low, introductory price, other reduced charges, or other special conditions not 
representative of the prices or terms and conditions that apply to existing 
customers of the same type or class, the seller shall clearly and conspicuously 
disclose: (i) those facts, (ii) the price and terms and conditions that would on 
that date apply to existing customers of the same type or class as the potential 
purchaser, and (iii) the amount of time that the introductory or unrepresen- 
tative price or terms and conditions will remain in effect. (1975, c. 044; 1991, 
c. 642, s. 1; 1997-456, s. 11.) 
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§ 81A-27. Information required on packages. 


Except as otherwise provided in this Chapter or by regulations promulgated 
pursuant thereto, any package kept for the purpose of sale or offered or 
exposed for sale shall bear on the outside of the package a definite, plain, and 
conspicuous declaration of: 

(1) The identity of the commodity in the package, unless the same can 
easily be identified through the wrapper or container, 

(2) The quantity of contents in terms of weight, measure, or count, and 

(3) The name and place of business of the manufacturer, packer, or 
distributor, in the case of any package kept, offered, or exposed for 
sale, or sold in any place other than on the premises where packed. 
Gigzieecez01. 6-16, 1945.0 280 25191 1197, ch 544) 


§ 81A-28. Declarations of unit price on random packages. 


In addition to the declarations required by G.S. 81A-27, any package being 
one of a lot containing random weights of the same commodity and bearing the 
total selling price of the package shall bear on the outside of the package a 
plain and conspicuous declaration of the price per single unit of weight at the 
time it is offered for retail sale. (1975, c. 544.) 


§ 81A-29. Offenses and penalties. 


Any person who violates any provision of this section or any provision of this 
Chapter or regulations promulgated pursuant thereto for which a specific 
penalty has not been prescribed shall be guilty of a Class 2 misdemeanor upon 
a first conviction. Upon a subsequent conviction thereof, said person shall be 
guilty of a Class 1 misdemeanor. No person shall: 

(1) Use or have in possession for use in commerce any incorrect weight or 
measure. 

(2) Remove any tag, seal, or mark from any weight or measure without 
specific written authorization from the Commissioner or his autho- 
rized agent. 

(3) Hinder or obstruct any weights-and-measures official in the perfor- 
mance of his duties. 

(4) Impersonate in any way any employee of the North Carolina Depart- 
ment of Agriculture and Consumer Services designated by the Com- 
missioner to enforce any part of this Chapter. 

(5) Use in retail trade, except in the preparation of packages put up in 
advance of sale, a weighing or measuring device which is not so 
positioned so that its indications may be accurately read and the 
weighing or measuring operation observed from some position which 
may be reasonably assumed by a customer. 

(6) Manufacture, use or possess a counterfeit seal, tag, mark, certificate, 
label or decal representing, imitating or copying the same issued by 
the Commissioner under this Chapter. (1927, c. 261, ss. 14, 15, 19; 
fA owe 250s, len 949Nce984. 1975, c,o44:> 1931 enG0is. 1.1993. ¢, 
nod, Ss. 093; 1994, Ex. Sess., c. 24, s. 14(c); 1997-261, s. 8.) 


§ 81A-30. Injunction. 


The Commissioner or his authorized agent is authorized to apply to any 
court of competent jurisdiction for a temporary restraining order or a prelim- 
inary or permanent injunction restraining any person from violating any 
provision of this Chapter. (1975, c. 544.) 
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§ 81A-30.1. Civil penalties. 


A civil penalty of not more than five thousand dollars ($5,000) for each 
violation may be assessed by the Commissioner against any person who 
willfully violates this Chapter. In determining the amount of the penalty, the 
Commissioner shall consider the degree and extent of harm caused by the 
violation. No civil penalty shall be assessed under this section unless the 
person has been given an opportunity for a hearing pursuant to the Adminis- 
trative Procedure Act. If not paid within 30 days after the effective date of a 
final decision by the Commissioner, the penalty may be collected by any lawful 
manner for the collection of a debt. 

The clear proceeds of civil penalties assessed pursuant to this section shall 
be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. (1991, c. 642, s. 2; 1998-215, s. 4(a).) 


§ 81A-31. Presumptive evidence. 


Whenever there shall exist a weight or measure or weighing or measuring 
device in or about any place in which or from which buying or selling is 
commonly carried on, there shall be a rebuttable presumption that such weight 
or measure or weighing or measuring device is regularly used for the business 
purposes of that place. (1975, c. 544.) 


8§ 81A-32 through 81A-36: Reserved for future codification purposes. 


ARTICLE 4. 
Uniform Weights and Measures. 


§§ 81A-37 through 81A-40: Repealed by Session Laws 1981, c. 607, s. 
ya 


§ 81A-41: Repealed by Session Laws 1999-44, s. 1. 


§ 81A-42. Standard weights and measures. 


Whenever any commodity named in this section shall be quoted or sold by 
the bushel, the bushel shall be the number of pounds stated in this section and 
whenever quoted or sold in subdivisions of the bushel, the number of pounds 
shall be the fractional part of the number of pounds as set forth herein for the 
bushel, and when sold by the barrel shall consist of the number of pounds 
constituting 3.281 bushels. 


Lbs. Lbs. 
Commodity per bu. Commodity per bu. 
Altai ated eee oho fat 60) tBeefs neti(per. bbl) eee eee 200 
Applestidriedicn tt eacr it. aes 2A? ABeetsy.. alk ele ee ee 50 
Apolerseed mayan tic ate etek oa aee AQ’ ¥Blackberries 47560.) eee 48 
Barley eee eee a es 48° Blackberries, dried 321 >-45 28 
Beans’ castors ee eee AG? VB PAT eae oe eee Set eee ee 20 
Beanie, Cr yelit ieee ee. 60 BroomicOGim ts, aan 44 
Beans, green in-pod lima........ 30s BUCK Wheats. ain caterer hut ee 50 
Beans, cOV =. See eae ane 60 » Cabbaceien. 2 sass See os ate ee 50 
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Lbs. 
Commodity per bu 
Wanary Seed Ok Le 60 
WS ALOU SER ee nes ore rae oslo es 50 
ES SUE OTES 01 Bs ee ie na 80 
Witt COa lr hers es eee 22 
(Merriess wWithwstems.....4......08 56 
Cherries, without stems ......... 64 
Clover seed, red and white..... 60 
LOWE es DUTT EAE oh .e sdae eee 8 
WlovereGerman +20. 6..1 eine. eee 60 
Clover, Japan, Lespedeza....... 25 
ces CONG ee. a ods etn enes 80 
CRUTGED rc 5 Shay NO NAR ered ena rm 40 
PO OmmrS CLIC. 2.4 gn cces as eee 56 
Co GTi a,” SEE ee a rh ie te tan 50 
COLRIE JEL) Ce ee eee ee ener er 70 
MO OU EODESCCU ia alc esas acwiaen ce <b 30 
Cotton seed, Sea Island ......... 44 
SUC UUM ET Speaihieates wrces sobxss oss 62 48 
HOS is see ee 100 
LRE SS (S(evetc aR et er ee eee 56 
Grapes, with stems ............... 48 
Grapes, without stems ........... 60 
PoOseDEEMICS Mikes. eee eee: 48 
Grass seed, Bermuda............ 14 
Gracsiceeds DIUC 2s. sess es eens 14 
Grass seed, Hungarian .......... 48 
Grass seed, Johnson ............. 25 
Grass seed, Italian rye.......... 20 
reds en CCG MOLCU ATO. dc oi.t os 2 ae 14 
Grass seed, tall meadow and fes- 
CEN LS SOR pe ee 24 
Grass seed, all meadow and fes- 
CELTS Oo aul Pe Oren ere 
Grass seed, perennial rye ....... 14 
Bass SeeCettMOUNY a. .ncteteee 45 
Grass [seed], redtopye. 2::..22%..0: 14 
Grass seed; velvet. 0.8h.2e) 08: fi 
JSR aK ee 0) Ses ee 8 
PeTINOISCEOU Sm. caanceadani tual cucmn: 44 
ET EIN, tet eee ce Lee tgwets cents 62 
mOrceCAdiCh a acuna er ee eel 50 
ATIC ADLASLOL (4. ga S oe te caees an 100 
Dime AMS ARCO ate aan ee 80 
MTS AKU Ae sat. i Men 1 reer tak 40 
Meal, corn, whether bolted or 
THA OLLEG Merirk ark. tacos. Seared pee ibe: 
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Lbs. 

Commodity per bu 
Melons cantaloupe =e. eer ee 50 
NMilleteence ce et ae ner ore 50 
Nitistaldmene:cce + cents ees 58 
INUTSHCheSstnuUls es. ee 50 


Nuts, hickory, without hulls .... 50 
Nuts, walnut, without hulls .... 50 


Oats eseedee Ae i thn eee OZ 
Onions bu ttonesets ye wee 32 
Onions ste, OULUONS. . aa ere 28 
Oniones to 1UULCO ee eee Od. 
Osage orange seed ................ 33 
AGS UD Siaaeay e bane aay oeeet ioc 50 
Peaches minallineG wtawna cae 50 
Peacheswaricd:.kes. wares 25 
IRGacH Seed: weet at eee, 50 
Reanuts, Spanish tv..aieee 30 
Peanuts ee ics yee ee eee eee 22 
Pearce mMaturede jase 56 
PEALSMCIICOla feats ine nee 26 
beac) anleaniicid 2 eee ae 60 
Peas, green in hull field ......... 30 
Rieplantehes ita tse. hr 3h cet 50 
FU Steed Oe A oe ven ey 64 
Porkenet pen Ole eee 200 
Potatoes winisis sass Ona ee 56 
Potatoes, sweet green ............ 56 
Potatoes, sweet, dry weight 47 
Ounces min avuredi we we tee. aor 48 
Raspberries. trey ts en te ths oc 48 
RICeMrGUIOl eet ae Fee e ae 44 
1A SE lols Ree een eee re nie 56 
SLR Re er CS are 4 
Salads, mustard, spinach, tur- 

jay ayeporcnalel de: (Same Meet Cee eg nme 10 
i lt ae we Peeninscsa Cagyiens tue ae ta Awe 50 
Sorghum molasses (per gal.) ..... 12 
DUPS UMN SCO Leys iin Lehane. 50 
SITAWDEREICS a2 eat serene oes 48 
SUMO We TGeC OM chert... cater cee 24 
TE OSITILEL 2 ay. eee moe tec 59 
AOS VOC Sin i aes ao eee comet: 56 
JAbhganhojceh eee ean” er aeesic treme rts Ache 50 
WB eis oe RU ie Mee rey a evs Cee 60 


It shall be unlawful to purchase or sell, or barter or exchange, any article 
named in this section on any other basis than as stated herein; provided, 
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however, that any such articles may be sold by weight. (Code, ss. 3849, 3850; 
1885, c. 26; 1905, c. 126; Rev., s. 3066; 1909, c. 555, s. 1; c. 835; 1915, c. 230, s. 
1; 1917, c. 34; Ex. Sess. 1921, c. 87; 1931, c. 76; 1933, c. 523, s. 3; 1937, c. 354; 
1949, c. 984; 1975, c. 544.) 


§ 81A-43: Repealed by Session Laws 1981, c. 607, s. 2. 
§ 81A-44: Repealed by Session Laws 1999-44, s. 2. 
§§ 81A-45 through 81A-49: Reserved for future codification purposes. 


ARTICLE 5. 
Public Weighmasters. 


§ 81A-50: Repealed by Session Laws 1981, c. 607, s. 2. 


§ 81A-50.1. Purpose. 


This Article licenses and regulates public weighmasters in order to ensure 
accurate quantities of products upon sale to purchasers. (1981, c. 607, s. 3.) 


§ 81A-51. Definitions. 


For purposes of this Article, the following words, terms and phrases are 
defined as follows: 

(1) “Board” means North Carolina Board of Agriculture. 

(2) “Commissioner” means the North Carolina Commissioner of Agricul- 
ture or his designated agent. 

(3) “Department” means the North Carolina Department of Agriculture 
and Consumer Services. 

(4) “Product” means any product, commodity or article. 

(5) “Public weighmaster” means any person who shall weigh, measure or 
count, or who shall ascertain from a weighing, measuring or recording 
device for any other person and declare the weight to be the accurate 
weight of the product upon which the purchase, sale or exchange is 
based, and receive compensation for the act. 

(6) “Weigh” means weigh, measure, count, read or record. 

(7) “Weight” means weight, measure, count, reading or recording. (1939, c. 
285, 8. 1; 1945).¢..1067:1971, ¢21085, s. 1; 1975) ¢ 544, 198i peseore 
s. 4; 1997-261, s. 9.) 


§ 81A-52. License. 


All public weighmasters shall be licensed. Any person not less than 18 years 
of age who wishes to be a public weighmaster shall apply to the Department on 
a form provided by the Department. The Board may adopt rules for determin- 
ing the qualifications of the applicant for a license. Public weighmasters shall 
be licensed for a period of one year beginning the first day of July and ending 
on the thirtieth day of June, and a fee of nineteen dollars ($19.00) shall be paid 
for each person licensed at the time of the filing of the application. (1939, c. 
285, s. 2; 1949, c. 983, s. 1; 1975, c. 544; 1981, c. 607, s. 4; 1989, c. 544, s. 20; 
2005-2 1 Genes bs) 
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Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-276, s. 42.1(f), effective September 1, 
‘Current Operations and Capital Improve- 2005, substituted “nineteen dollars ($19.00)” 
ments Appropriations Act of 2005’.” for “twelve dollars ($12.00).” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 81A-53. Certificates of weight. 


All public weighmasters shall issue certificates of weight, measure, count, 
reading or recording on forms approved by the Commissioner and shall enforce 
the provisions of this Chapter and all rules and regulations promulgated 
thereunder without compensation from the State. Each certificate issued shall 
indicate the date on which a product is weighed, counted, read or recorded. A 
certificate issued by a public weighmaster shall be considered the accurate 
weight of a product at the time the product is put into the natural channels of 
trade, with the qualification that reasonable variations or tolerances shall be 
permitted as established by rules and regulations enacted pursuant to this 
Chapter. If any person questions the accuracy of the weight of any product for 
which a certificate has been issued, a complaint shall be made to the public 
weighmaster who issued the certificate or to the Commissioner before the 
product is moved from the city, town or community where the certificate was 
issued. The product shall be reweighed by the public weighmaster issuing the 
certificate or by the Commissioner, if the product is kept in accordance with 
G.S. 81A-58. If, upon reweighing, a difference in excess of the tolerance allowed 
by the Chapter is found in the original weight, the cost of reweighing shall be 
borne by the public weighmaster responsible for issuing the faulty certificate. 
Otherwise, the cost shall be borne by the complainant. (1939, c. 285, s. 3; 1975, 
Cat 195. .c .60/.s. 4.) 


§ 81A-54. Official seal of the public weighmaster. 


It shall be the duty of every public weighmaster to obtain from the 
Department an official seal for the sum of six dollars ($6.00), inscribed with the 
following words: “North Carolina Public Weighmaster” and any other design or 
legend the Commissioner considers necessary. The seal shall be stamped or 
impressed on every certificate issued pursuant to this Article. The weighers of 
tobacco in leaf tobacco warehouses may use, instead of the seal, their 
signatures in ink or other indelible substance posted in a conspicuous and 
accessible place in the warehouse. All seals remain the property of the State 
and shall be returned to the Commissioner upon termination of duties as a 
public weighmaster. (1939, c. 285, s. 4; 1941, c. 317, s. 1; 1975, c. 544; 1981, c. 
GO7tes 4) 1989. cro44use2L.) 


§ 81A-55. Violations by public weighmasters; by others; 
penalties. 


(a) Any public weighmaster who refuses to issue a certificate as prescribed 
by this Article, or who issues a certificate giving a false weight, or who 
misrepresents the weight to any person, or who otherwise violates any 
provisions of this Article or the rules and regulations pursuant to this Article, 
may have his license revoked, suspended or terminated by the Commissioner. 

(b) The following acts by other persons are also violations of this Article: 

(1) Requesting a public weighmaster to weigh a product inaccurately; 
(2) Requesting an inaccurate certificate prescribed by this Article; 
(3) Impersonating a public weighmaster; 
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(4) Erasing, changing or altering any certificate issued by a public 
weighmaster; 

(5) Increasing or decreasing the weight of a product for the purpose of 
deception; or 

(6) Violating any other provision of this Article. (1939, c. 285, s. 5; 1975, c. 
544; 1981, c. 607, s. 4.) 


§§ 81A-56, 81A-57: Repealed by Session Laws 1981, c. 607, s. 2. 


§ 81A-58. Duty of custodian of product. 


If any product is to be offered for sale, or is sold, and is weighed or measured 
or counted by any public weighmaster and a certificate is issued prior to sale 
or acceptance of the product by the purchaser, or if any product is offered for 
sale, sold or delivered pending the weighing, measuring or counting of the 
product by any public weighmaster and the issuance of a certificate, the person 
who is in custody of the product shall keep, protect and prevent any increase 
or decrease in weight in the time intervening between the weighing and the 
issuance of the certificate and the sale, and the time intervening between the 
sale and the presentation of the product to the weighmaster for weighing, 
measuring or counting and the issuance of a certificate. Any loss sustained in 
the weight of the product while in custody shall be borne by the custodian. 
(1939) ¢ 285... 6: 1975, c1044) 1981 ca607, Ss...) 


§ 81A-59. Weighing tobacco. 


All leaf tobacco offered for sale in a leaf tobacco warehouse in North Carolina 
shall remain in the custody of the warehouse operator from and after the time 
it is weighed by the public weighmaster until it is sold or the bid is rejected by 
thevowner 1045, c. L060 1975, c-544* 195 1c, GUM sea) 


§ 81A-60: Repealed by Session Laws 1981, c. 607, s. 2. 


§ 81A-61. Approval of devices used. 


When making a weight determination, a public weighmaster shall use a 
weighing device that is of a type suitable for the weighing of the product to be 
weighed and that has been tested and approved for use by the Commissioner 
within a period of 12 months immediately preceding the date of the weighing. 
(1939) Ce2Sonsw U2 One .044:5105 CaO 7 sab.) 


8§ 81A-62 through 81A-64: Repealed by Session Laws 1981, c. 607, s. 
Ze 


§§ 81A-65 through 81A-69: Reserved for future codification purposes. 


ARTICLE 6. 


Scale Technician. 


§ 81A-70. Purpose of Article. 


The purpose of this Article shall be to protect the owners and users of scales 
and weighing devices in their needs for scale repair and service, and to provide 
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for scale technician registration. (1941, c. 237, s. 1; 1947, c. 380; 1975, c. 544; 
1903 ecrlibaswils) 


Legal Periodicals. — For comment on the 
1941 act, see 19 N.C.L. Rev. 447 (1941). 


§ 81A-71. Prerequisites for scale technician. 


It shall be unlawful for any scale technician to render service as a scale 
technician until after he or she has compiled with the following requirements: 
(1) Obtained from the Department of Agriculture and Consumer Services 
a copy of this Article, a copy of regulations pertinent to said Article, 
and an application form for registration. 
(2) to (4) Repealed by Session Laws 1983, c. 111, s. 2, effective July 1, 
1983. 
(5) Obtained a registration card or certificate from the Commissioner or 
his authorized agent and a model form of service certificate. 
(6) Obtained from the Department an annual certification of the stan- 
dards of weight which will be used by the scale technician. 

The provisions of this Article shall not apply to a full-time employee who 
renders service only on a scale or weighing device, or on scales or weighing 
devices, owned solely by his or her employer unless additional pay or 
compensation is received for such service. (1941, c. 237, s. 3; 1947, c. 380; 1975, 
@an44-41983..c, 111.si2: 1997-261,,s. 10.) 


§ 81A-72. Registration; certificate of registration; annual 
renewal. 


The Commissioner or his authorized agent shall register any person who has 
complied with the requirements of this Article by making a record of receipt of 
application, and the issuing of a certificate or card of registration to applicant, 
whereupon the applicant becomes a registered scale technician and shall be 
known thereafter as such. Such registration shall be in effect from date of 
registration until July 1 next and shall be renewed on the first day of July of 
each year thereafter. A fee of twenty dollars ($20.00) shall accompany each 
application for registration and each annual registration renewal. (1941, c. 
937, ss. 4, 5; 1943, c. 543; 1947, c. 380; 1975, c. 544; 1983, c. 111, s. 3; 2005-276, 
s. 42.1(g).) 


Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-276, s. 42.1(g), effective September 1, 
‘Current Operations and Capital Improve- 2005, added the last sentence. 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


§ 81A-73. Service certificate. 


Whenever any service is rendered on any scale or weighing device used or 
intended to be used in this State by a scale technician, a certificate shall be 
issued by such scale technician who rendered said service, which shall be 
known as a “service certificate.” The size and form of said service certificate 
shall be determined by the Commissioner or his authorized agent. Inclusive of 
other pertinent information or statements, the said certificate shall bear a 
statement expressed in ink or other indelible substance naming the kind of 
service rendered, whether adjustment, installation, repair, or maintenance, 
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and stating that a service test as defined under the term “service” has been 
made, and that the service rendered is guaranteed to be as represented. The 
service certificate shall be made out in triplicate, with original going to the 
owner of such scale of weighing device or his agent, and a duplicate shall be 
sent to the Commissioner or his authorized agent and the triplicate copy shall 
be retained by the scale technician issuing such certificate. (1947, c. 380; 1975, 
C544), 19837 ¢. Wieeee) 


§ 81A-74: Repealed by Session Laws 1983, c. 111, s. 5. 


§ 81A-75. Seale removal. 


When a scale or weighing device is removed from the premises where located 
by a scale technician, the scale technician or his servant or agent shall issue a 
receipt for said scale or weighing device, on which shall be written in ink or 
other indelible substance the name and address of the owner, the name and 
address of receiving agent, date of receipt, anticipated date of return, name or 
make of scale, and such other information pertinent to its identification. The 
form of receipt shall be approved by the Commissioner or his authorized agent. 
(1947, c. 380; 1975, c. 544.) 


§ 81A-76. Control of condemned or rejected scale. 


It shall be unlawful for any owner of a scale or weighing device which has 
been condemned or rejected by the Commissioner or his authorized agent to 
either use or dispose of same in any manner other than at the direction of the 
Commissioner or his authorized agent; provided, however, said rejected scale 
or weighing device may be removed from the premises temporarily for repairs 
or service only. (1947, c. 380; 1975, c. 544.) 


§ 81A-77. Secondhand sceale. 


It shall be unlawful for any person to sell, or offer for sale, or put into use, 
a secondhand or rebuilt or reconditioned scale or weighing device unless said 
scale shall have been tested and approved by the Commissioner or his 
authorized agent, or shall be accompanied by a service certificate as provided 
for in this Article. Said service certificate shall be retained by the purchaser or 
user of said scale until an inspector of weights and measures has tested and 
approved such secondhand scale. The said certificate shall serve as proof of the 
accuracy of scale at the time scale was purchased or put into service. A 
secondhand or rebuilt or reconditioned scale or weighing device as referred to 
in this section shall be considered as being a scale or weighing device in the 
channels of trade which does not belong to the previous user. (1947, c. 380; 
1975, c. 544.) 


§ 81A-78. Scale location. 


It shall be unlawful for any scale or weighing device to be installed, set up, 
put into service, or used on a foundation or support that aids in giving false 
indication of weight values applied to platter, platform, or other load receiving 
element. (1947, c. 380; 1975, c. 544.) 


§ 81A-79. Exemption. 


The provisions of this Article shall not prohibit the user of a scale or 
weighing device from employing some person other than a scale technician to 
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render service as defined by this Article upon his or her scale or weighing 
device, nor apply to the person so employed, who does not solicit such 
employment, provided that said user shall not be relieved of his or her 
responsibility or liability concerning the accuracy of the scale or weighing 
device after service has been rendered. (1947, c. 380; 1975, c. 544.) 


§ 81A-80. Suspension or revocation of registration; pen- 
alty. 


(a) The Commissioner may suspend or revoke the registration of any scale 
technician who violates any provisions of this Article or regulations adopted 
thereunder or who shall fail to issue a service certificate or who shall issue a 
service certificate bearing false statements regarding service rendered. 

(b) Any person who violates any provision of this Article shall be guilty of a 
Class 2 misdemeanor. (1941, c. 237, s. 7; 1947, c. 380; 1949, c. 983, s. 2; 1975, 
c. 544; 1983, c. 111, s. 6; 1993, c. 539, s. 594; 1994, Ex. Sess., c. 24, s. 14(c).) 


§§ 81A-81 through 81A-85: Reserved for future codification purposes. 


ARTICLE 7. 


General Provisions. 


§ 81A-86. Regulations to be unaffected by repeal of prior 
enabling statute. | 


The adoption of this Chapter or any of its provisions shall not affect any 
regulations promulgated pursuant to the authority of any earlier enabling 
statute unless inconsistent with this Chapter or modified or revoked. (1975, c. 
544.) 


§ 81A-87. Severability provision. 


If any provision of this Chapter is declared unconstitutional, or the applica- 
bility thereof to any person or circumstance is held invalid, the constitution- 
ality of the remainder of the Chapter and the applicability thereof to other 
persons and circumstances shall not be affected thereby. (1975, c. 544.) 


§ 81A-88. Repeal of conflicting laws. 


All laws and parts of laws contrary to or inconsistent with the provisions of 
this Chapter are repealed except as to offenses committed, liabilities incurred, 
and claims made thereunder prior to July 1, 1976. (1975, c. 544.) 
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Chapter 82. 
Wrecks. 


§§ 82-1 through 82-18: Repealed by Session Laws 1971, c. 882, s. 5. 


Cross References. — As to salvage of aban- _chaeological sites, see G.S. 121-22 through 121- 
doned shipwrecks and other underwater ar- 28. 
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Chapter 83. 
Architects. 
§§ 83-1 through 83-15: Recodified as G.S. 83A-1 through 83A-17. 


Editor’s Note. — This Chapter was rewrit- 
ten by Session Laws 1979, c. 871, s. 1, and has 
been recodified as Chapter 83A. 
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Chapter 83A. 


Architects. 
Sec. Sec. 
83A-1. Definitions. 83A-8. Qualification for corporate practice. 
83A-2. North Carolina Board of Architecture; 83A-9. Partnership practice. 
creation; appointment, terms and 83A-10. Professional seals. 
oath of members; vacancies; offic- 83A-11. Expirations and renewals. 
ers; bond of treasurer; notice of 83A-12. Prohibited practice. 
meetings; quorum. 83A-13. Exemptions. 
83A-3. Expenses of Board members; Board fi- 83A-13.1. Architect who volunteers during an 
nances. emergency or disaster; qualified 
83A-4. Fees. immunity. 
83A-5. Board records; rosters; seal. 83A-14. Disciplinary action and procedure. 
83A-6. Board rules; bylaws; standards of pro- 83A-15. Denial, suspension or revocation of 
fessional conduct. license. 
83A-7. Qualifications and examination re- 83A-16. Violations of Chapter; penalties. 
quirements. 83A-17. Power of Board to seek injunction. 


§ 83A-1. Definitions. 


When used in this Chapter, unless the context otherwise requires: 
(1) “Architect” means a person who is duly licensed to practice architec- 


ture. 


(2) “Board” means the North Carolina Board of Architecture. 

(3) “Corporate certificate” means a certificate of corporate registration 
issued by the Board recognizing the corporation named in the certif- 
icate as meeting the requirements for the corporate practice of 


architecture. 


(4) “Corporate practice of architect 
83A-1(7) by a corporation whic 
State, and which holds a current 


Board. 


ure” means “practice” as defined in G.S. 
h is organized or domesticated in this 


“corporate certificate” from this 


(5) “Good moral character” means such character as tends to assure the 
faithful discharge of the fiduciary duties of an architect to his clent. 
Evidence of lack of such character shall include the willful commission 
of an offense justifying discipline under this Chapter, the practice of 


architecture in violation of this 


Chapter, or of the laws of another 


jurisdiction, or the conviction of a felony. 

(6) “License” means a certificate of registration issued by the Board 
recognizing the individual named in the certificate as meeting the 
requirements for registration under this Chapter. 

(7) “Practice of architecture” means performing or offering to perform or 
holding oneself out as legally qualified to perform professional ser- 


vices in connection with the design, 


construction, enlargement or 


alteration of buildings, including consultations, investigations, eval- 
uations, preliminary studies, the preparation of plans, specifications 
and contract documents, administration of construction contracts and 
related services or combination of services in connection with the 


design and construction of buildings, 


regardless of whether these 


services are performed in person or as the directing head of an office 
or organization. (1915, c. 270, s. 9; C.S., s. 4985; 1941, c. 369, s. 3; 
COSINE tISOss: e957 cr Sess. 1922 1979. Sle sol) 


Cross References. — As to limited lability 
companies and their powers, see G.S. 57C-2-01 
et seq. 


Editor’s Note. — This Chapter is former 
Chapter 83, as rewritten by Session Laws 1979, 
c. 871, s. 1, and recodified. Where appropriate, 
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§83A-2 


the historical citations to the sections in the 
former Chapter have been added to correspond- 
ing sections in the Chapter as rewritten and 
recodified. 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CH. 883A. ARCHITECTS 


§83A-2 


For article, “The Learned Profession Exemp- 
tion of the North Carolina Deceptive Trade 
Practices Act: The Wrong Bright Line?,” see 15 
Campbell L. Rev. 223 (1993). 


CASE NOTES 


Applied in RCDI Constr. v. Spaceplan/Archi- 
tecture, Planning & Interiors, P.A., 148 F. Supp. 


2d 607, 2001 U.S. Dist. LEXIS 5517 (W.D.N.C. 
2001). 


OPINIONS OF ATTORNEY GENERAL 


Preparation of Construction Drawings. 
— A town may not, under its land use ordi- 
nance, require that all construction drawings 
submitted for approval be prepared and sealed 
by a licensed professional engineer, to the ex- 


clusion of licensed professional architects. Such 
a restriction would be in excess of the powers 
granted the town. See opinion of Attorney Gen- 
eral to Mr. Michael B. Brough, Carrboro Town 
Attorney, 59 N.C.A.G. 58 (1989). 


§ 83A-2. North Carolina Board of Architecture; creation; 
appointment, terms and oath of members; va- 
cancies; officers; bond of treasurer; notice of 
meetings; quorum. 


(a) The North Carolina Board of Architecture shall have the power and 
responsibility to administer the provisions of this Chapter in compliance with 
the Administrative Procedure Act. 

(b) The Board shall consist of seven members appointed by the Governor. 
Five of the members of the Board shall be licensed architects appointed for five 
year terms; the terms shall be staggered so that the term of one architect 
member expires each year. No architect member shall be eligible to serve more 
than two consecutive terms; if a vacancy occurs during a term, the Governor 
shall appoint a person to fill the vacancy for the remainder of the unexpired 
term. Two of the members of the Board shall be persons who are not licensed 
architects and who represent the interest of the public at large; the Governor 
shall appoint these members not later than July 1, 1979. The public members 
shall have full voting powers and shall serve at the pleasure of the Governor. 
Each Board member shall file with the Secretary of State an oath faithfully to 
perform duties as a member of the Board, and to uphold the Constitution of 
North Carolina and the Constitution of the United States. 

(c) Officers of the Board shall include a president, vice-president, secretary 
and treasurer elected at the annual meeting for terms of one year. The 
treasurer shall give bond in such sum as the Board shall determine, with such 
security as shall be approved by the Board, said bond to be conditioned for the 
faithful performance of the duties of his office and for the faithful accounting 
of all moneys and other property as shall come into his hands. Notice of the 
annual meeting, and the time and place of the annual meeting shall be given 
each member by letter at least 10 days prior to such meeting and public notice 
of annual meetings shall be published at least once each week for two weeks 
preceding such meetings in one or more newspapers of general circulation in 
this State. A majority of the members of the Board shall constitute a quorum. 
(1915, c. 270, ss. 1, 2;,C.S., ss. 4986-4988, 4990; 1957, c. 794, ss. 3, 4, 6; 1979, 
en37 iscsi de) 
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§ 83A-3. Expenses of Board members; Board finances. 


(a) Each member of the Board shall be entitled to receive travel and expense 
reimbursement as authorized by G.S. 93B-5 for similar boards. 

(b) All funds received by the Board under the provisions of this Chapter 
shall be deposited by the treasurer or such other officer or staff employee as the 
Board may designate in such depository and under such security as the Board 
may direct. All expenses incurred by the Board shall be paid out of funds 
derived from examination, licensing, renewal or other fees herein provided and 
shall be paid by the treasurer upon vouchers drawn by the secretary and 
approved by the president. The Board shall have the power to determine 
necessary expenses, and to fix the compensation for board employees and for 
professional services. The State of North Carolina shall not be liable for the 
compensation of any Board members or officers. Payment of expenses and 
salaries pursuant to administration of this Chapter may not exceed available 
funds of the Board. All Board receipts and disbursements shall be subject to 
audit and accounting procedures established by the State for similar boards. 
G@onsupl 270. s. 6; C'S.) 8, 499451957, c. 794,'s.9;1979, c. 871, 8.1.) 


§ 83A-4. Fees. 


All fees and charges by the Board shall be established by Board rule subject 
to the provisions of the Administrative Procedure Act. 
Fees set by the Board shall not exceed the following amounts: 


Initial Application 
Individual 
Residents $50.00 
Nonresidents $50.00 
Corporate $75.00 
Reexamination $25.00 
Annual License Renewal 
Individual $75.00 
Corporate $100.00 
Late Renewal Penalty 
Up-to-30 days $50.00 
30 days to 1 year $50.00 
Reciprocal Registration $150.00 


The above fees are provided in addition to any other fees prescribed by law. 
Reasonable fees for examination materials, certificates, rosters and other 
published materials shall be established by the Board, but the Board shall not 
collect any fees not authorized by this Chapter. (1915, c. 210..SSe5. 0% WOM aac 
336, ss. 1, 2; C.S., ss. 4992, 4994, 4995; 1951, c. 11380, s. 2; 1957, c. (SEE Te 
De Ot cal 231s. lel 979 er Sidy sels 1980 c..364)) 


§ 83A-5. Board records; rosters; seal. 


(a) The Board shall maintain records of board meetings, of applications for 
individual or corporate registration and the action taken thereon, of the results 
of examinations, of all disciplinary proceedings, and of such other information 
as deemed necessary by the Board or required by the Administrative Proce- 
dure Act or other provisions of the General Statutes. 

(b) A complete roster showing the name and last known address of all 
resident and nonresident architects and architectural firms holding current 
licenses from the Board shall be published by the Board at least once each year, 
and shall include each registrant’s authorization or registration number. 
Copies of the roster shall be filed with the Secretary of State and the Attorney 
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General, and other applicable State or local agencies, and upon request, may 
be distributed or sold to the public. 

(c) The Board shall adopt a seal containing the name of the Board for use on 
its official records and reports. (1915, c. 270, ss. 1, 5; C.S., ss. 4989, 4991; 1957, 
CE/94 538.707 LOT DORs est. Ie) 


§ 83A-6. Board rules; bylaws; standards of professional 
conduct. 


(a) The Board shall have the power to adopt bylaws, rules, and standards of 
professional conduct to carry out the purposes of this Chapter, including, but 
not limited to: 

(1) The adoption of bylaws governing its meetings and proceedings; 

(2) The establishment of qualification requirements for admission to 
examinations, and for individual or corporate licensure as provided in 
G.S. 838A-7 and 83A-8; 

(3) The establishment of the types and contents of examinations, their 
conduct, and the minimum scores or other criteria for passing such 
examinations; 

(4) The adoption of mandatory standards of professional conduct concern- 
ing misrepresentations, conflicts of interest, incompetence, disability, 
violations of law, dishonest conduct, or other unprofessional conduct 
for those persons or corporations regulated by this Chapter, which 
standards shall be enforceable under the disciplinary procedures of 
the Board; 

(5) The establishment or approval of requirements for renewal of licenses 
designed to promote the continued professional development and 
competence of licensees. Such requirements shall be designed solely to 
improve the professional knowledge and skills of a licensee directly 
related to the current and emerging bodies of knowledge and skills of 
the licensee’s profession. 

When necessary to protect the public health, safety, or welfare, the Board 
shall require such evidence as it deems necessary to establish the continuing 
competency of architects as a condition of renewal of licenses. 

(b) The Board shall not adopt any rule or regulation which prohibits 
advertising. 

(c) The adoption, amendment or revocation of rules, regulations, and 
standards of professional conduct, and the publication and distribution of the 
same shall be subject to the provisions of the Administrative Procedure Act. 
CS tenis, le): 


§ 83A-7. Qualifications and examination requirements. 


(a) Licensing by Examination. — Any individual who is at least 18 years of 
age and of good moral character may make written application for examination 
by completion of a form prescribed by the Board accompanied by the required 
application fee. Subject to qualification requirements of this section, the 
applicant shall be entitled to an examination to determine his qualifications 
for licensure. 

(1) The qualification requirements for registration as a duly licensed 
architect shall be: 
a. Professional education and at least three years practical training 
and experience as specified by rules of the Board. 
b. The successful completion of a licensure examination in architec- 
ture as specified by the rules of the Board. 
(2) The Board shall adopt rules to set requirements for professional 
education, practical training and experience, and examination which 
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must be met by applicants for licensure and which may be based on 
the published guidelines of nationally recognized councils or agencies 
for the accreditation, examination, and licensing for the architectural 
profession. 

(b) Licensing by Reciprocity. — Any individual holding a current license for 
the practice of architecture from another state or territory, and holding a 
certificate of qualification issued by the National Council of Architectural 
Registration Boards, may upon application and within the discretion of the 
Board be licensed without written examination. The Board may waive the 
requirement for National Council registration if the qualifications, examina- 
tion and licensing requirements of the state in which the applicant is licensed 
are substantially equivalent to those of this State and the applicant otherwise 
meets the requirements of this Chapter. (1915, c. Di Oacs ool OL Oe Gy JO oels 
C.S., s. 4992; 1957, c. 794, s. 7; 1971, c. iPS a ce le I AS ge teal cra behets), tes aay 
1989, c. 62.) 


§ 83A-8. Qualification for corporate practice. 


(a) Any corporation desiring to practice architecture in this State shall file 
corporate application on forms provided by the Board, accompanied by the 
required application fee. To be eligible for a corporate certificate, the corpora- 
tion must meet all requirements of the Professional Corporation Act. 

(b) Architectural corporations of other states may be granted corporate 
certificates for practice in this State upon filing application with the Board and 
satisfying the Board that they meet the requirements of subsection (a) above. 
Such corporations shall designate the individual or individuals licensed to 
practice architecture in this State who shall be in responsible charge of all 
architectural work offered or performed by such corporation in this State. Such 
corporations shall notify the Board of changes in such designation. 

(c) All corporations holding corporate certificates from the Board shall be 
subject to the applicable rules and regulations adopted by the Board, and to all 
the disciplinary powers applicable to individual licensees who are officers or 
employees of the corporation. Corporations may perform no acts or things 
forbidden to officers or employees as licensees. (1979, c. 871, s. 1.) 


§ 83A-9. Partnership practice. 


This Chapter neither prevents practice of architecture by a partnership nor 
requires partnership seals or certificates of practice provided that the mem- 
bers of the partnership are duly licensed to practice architecture, and, provided 
that the partnership files with the Board and keeps current a list of the 
partners, their license identifications, and the types of services offered by the 
Pantnerciips01979ec. 3 (las: flee} 


§ 83A-10. Professional seals. 


Every licensed architect shall have a seal of a design authorized by the 
Board, and shall imprint all drawings and sets of specifications prepared for 
use in this State with an impression of such seal. Licensed architectural 
corporations shall employ corporate professional seals, of a design approved by 
the Board, for use in identifying plans, specifications and other professional 
documents issued by the corporation, but use of such corporate seals shall be 
in addition to and not in substitution for the requirement that the individual 
seal of the author of such plans and professional documents be affixed. (1915, 
Gn TOmati AO ours 149971197 9,-cn8 GIES: i 
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§ 83A-11. Expirations and renewals. 


Certificates must be renewed on or before the first day of July in each year. 
No less than 30 days prior to the renewal date, a renewal application shall be 
mailed to each individual and corporate licensee. The completed application 
together with the required renewal fee shall be returned to the Board on or 
before the renewal date. When the Board is satisfied as to the continuing 
competency of an architect, it shall issue a renewal of the certificate. Upon 
failure to renew within 30 days after the date set for expiration, the license 
shall be automatically revoked but such license may be renewed at any time 
within one year following the expiration date upon proof of continuing 
competency and payment of the renewal fee plus a late renewal fee. After one 
year from the date of revocation, reinstatement may be made by the Board, or 
in its discretion, the application may be treated as new subject to reexamina- 
tion and qualification requirements as in the case of new applications. (1919, 
Cc. 336, 5:2; C Seee4090; 195lc, 1130, s. 2: 1957, c. 794.5,10) 1979 nce ees 
iy) 


§ 83A-12. Prohibited practice. 


The purpose of the Chapter is to safeguard life, health and property. It shall 
be unlawful for any individual, firm or corporation to practice or offer to 
practice architecture in this State as defined in this Chapter, or to use the title 
“Architect” or any form thereof, except as provided in Chapter 89A for 
Landscape Architects, or to display or use any words, letters, figures, titles, 
sign, card, advertisement, or other device to indicate that such individual or 
firm practices or offers to practice architecture as herein defined or is an 
architect or architectural firm qualified to perform architectural work, unless 
such person holds a current individual or corporate certificate of admission to 
practice architecture under the provisions of this Chapter. (1915, c. 270, s. 4; 
C1948) ,4996; 1941) c:.369).88..1512; 1951,cxd130,.5)351957,.c, 79450, 1 WG. 
Ce OO eG OCs (1S est 2 lel Oo eennl dl Arner ble] Of OmcwS aletcm le) 


CASE NOTES 


Cited in State v. Clemmons, 111 N.C. App. 
569, 433 S.E.2d 748 (1993). 


OPINIONS OF ATTORNEY GENERAL 


Preparation of Construction Drawings. clusion of licensed professional architects. Such 
— A town may not, under its land use ordi- a restriction would be in excess of the powers 
nance, require that all construction drawings granted the town. See opinion of Attorney Gen- 
submitted for approval be prepared and sealed eral to Mr. Michael B. Brough, Carrboro Town 
by a licensed professional engineer, to the ex- Attorney, 59 N.C.A.G. 58 (1989). 


§ 83A-13. Exemptions. 


(a) Nothing in this Chapter shall be construed to prevent the practice of 
general contracting under the provisions of Article 1 of Chapter 87, or the 
practice by any person who is qualified under law as a “registered professional 
engineer” of such architectural work as is incidental to engineering projects or 
utilities, or the practice of any other profession under the applicable licensure 
provisions of the General Statutes. 

(b) Nothing in this Chapter shall be construed to prevent a duly licensed 
general contractor, professional engineer or architect, acting individually or in 
combination thereof, from participating in a “Design/Build” undertaking 
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including the preparation of plans and/or specifications and entering individ- 
ual or collective agreements with the owner in order to meet the owner’s 
requirements for pre-determined costs and unified control in the design and 
construction of a project, and for the method of compensation for the design 
and construction services rendered; provided, however, that nothing herein 
shall be construed so as to allow the performance of any such services or any 
division thereof by one who is not duly licensed to perform such service or 
services in accordance with applicable licensure provisions of the General 
Statutes; provided further, that full disclosure is made in writing to the owner 
as to the duties and responsibilities of each of the participating parties in such 
agreements; and, provided further, nothing in this Chapter shall prevent the 
administration by any of the said licensees of construction contracts and 
related services or combination of services in connection with the construction 
of buildings. 

(c) Nothing in this Chapter shall be construed to require an architectural 
license for the preparation, sale, or furnishing of plans, specifications and 
related data, or for the supervision of construction pursuant thereto, where the 


building, buildings, or project involved is in one of the following categories: 

(1) A family residence, up to eight units attached with grade level exit, 
which is not a part of or physically connected with any other buildings 
or residential units; 

(2) Abuilding upon any farm for the use of any farmer, unless the building 
is of such nature and intended for such use as to substantially involve 
the health or safety of the public; 

(3) An institutional or commercial building if it does not have a total value 
exceeding ninety thousand dollars ($90,000); 

(4) An institutional or commercial building if the total building area does 
not exceed 2,500 square feet in gross floor area; 

(5) Alteration, remodeling, or renovation of an existing building that is 
exempt under this section, or alteration, remodeling, or renovation of 
an existing building or building site that does not alter or affect the 
structural system of the building; change the building’s access or exit 
pattern; or change the live or dead load on the building’s structural 
system. This subdivision shall not limit or change any other exemp- 
tions to this Chapter or to the practice of engineering under Chapter 
89C of the General Statutes; 

(6) The preparation and use of details and shop drawings, assembly or 
erection drawings, or graphic descriptions utilized to detail or illus- 
trate a portion of the work required to construct the project in 
accordance with the plans and specifications prepared or to be 
prepared under the requirements or exemptions of this Chapter. 

(d) Nothing in this Chapter shall be construed to prevent any individual 
from making plans or data for buildings for himself. 

(e) Plans and specifications prepared by persons or corporations under these 
exemptions shall bear the signature and address of such person or corporate 
officer. (1979, c. 871, s. 1; 1997-457, s. 1.) 


§ 83A-13.1. Architect who volunteers during an emer- 
gency or disaster; qualified immunity. 


(a) A professional architect who voluntarily, without compensation, provides 
structural, electrical, mechanical, or other architectural services at the scene 
of a declared disaster or emergency, declared under federal law or in accor- 
dance with the provisions of Article 1 of Chapter 166A of the General Statutes 
or Article 36A of Chapter 14 of the General Statutes, at the request of a public 
official, law enforcement official, public safety official, or building inspection 
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official, acting in an official capacity, shall not be liable for any personal injury, 
wrongful death, property damage, or other loss caused by the professional 
architect’s acts or omissions in the performance of the architectural services. 

(b) The immunity provided in subsection (a) of this section applies only to an 
architectural service: 

(1) For any structure, building, piping, or other architectural system, 
either publicly or privately owned. 

(2) That occurs within 45 days after the declaration of the emergency or 
disaster, unless the 45-day immunity period is extended by an 
executive order issued by the Governor under the Governor’s emer- 
gency executive powers. 

(c) The immunity provided in subsection (a) of this section does not apply if 
it is determined that the personal injury, wrongful death, property damage, or 
other loss was caused by the gross negligence, wanton conduct, or intentional 
wrongdoing of the professional architect or arose out of the operation of a motor 
vehicle. 

(d) As used in this section: 

(1) “Building inspection official” means any appointed or elected federal, 
State, or local official with overall executive responsibility to coordi- 
nate building inspection in the jurisdiction in which the emergency or 
disaster is declared. 

(2) “Law enforcement official” means any appointed or elected federal, 
State, or local official with overall executive responsibility to coordi- 
nate law enforcement in the jurisdiction in which the emergency or 
disaster is declared. 

(3) “Public official” means any federal, State, or locally elected official with 
overall executive responsibility in the jurisdiction in which the 
emergency or disaster is declared. 

(4) “Public safety official” means any appointed or elected federal, State, 
or local official with overall executive responsibility to coordinate 
public safety in the jurisdiction in which the emergency or disaster is 
declared. (1995, c. 416, s. 2.) 


§ 83A-14. Disciplinary action and procedure. 


Any person may file with the Board a charge of unprofessional conduct, 
negligence, incompetence, dishonest practice, or other misconduct or of any 
violation of this Chapter or of a Board rule adopted and published by the 
Board. Upon receipt of such charge, or upon its own initiative, the Board may 
give notice of an administrative hearing under the Administrative Procedure 
Act, or may dismiss the charge as unfounded or trivial, upon a statement of the 
reasons therefor which shall be mailed to the architect and the person who 
filed the charge by registered or certified mail. (1979, c. 871, s. 1.) 


§ 83A-15. Denial, suspension or revocation of license. 


(a) The Board shall have the power to suspend or revoke a license or 
certificate of registration, to deny a license or certificate of registration, or to 
reprimand or levy a civil penalty not in excess of five hundred dollars ($500.00) 
per violation against any registrant who is found guilty of: 

(1) Dishonest conduct, including but not limited to: 

a. The commission of any fraud, deceit or misrepresentation in any 
professional relationship with clients or other persons; or with 
reference to obtaining or maintaining license, or with reference to 
qualifications, experience and past or present service; or 

b. Using or permitting an individual professional seal to be used by or 
for others, or otherwise representing registrant as the author of 
drawings or specifications other than those prepared personally 
by or under direct supervision of registrant. 
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(2) Incompetence, including but not limited to: 

a. Gross negligence, recklessness, or excessive errors or omissions or 
building failures in registrant’s record of professional practice; or 

b. Mental or physical disability or addiction to alcohol or drugs so as 
to endanger health, safety and interest of the public by impairing 
skill and care in professional services. 

(3) Unprofessional conduct, including but not limited to: 

a. Practicing or offering to practice architecture without a current 
license from this Board; 

b. Knowingly aiding or abetting others to evade or violate the 
provisions of this Chapter, or the health and safety laws of this or 
other states; 

c. Knowingly undertaking any activity or having any significant 
financial or other interest, or accepting any compensation or 
reward except from registrant’s clients, any of which would 
reasonably appear to compromise registrant's professional judg- 
ment in serving the best interest of clients or public; 

d. Willfully violating this Chapter or any rule or standard of conduct 
published by the Board, or pleading cuilty or nolo contendere to a 
felony or any crime involving moral turpitude. 

(b) Actions to recover civil penalties against any registrant may be com- 
menced by the Board pursuant to Chapter 150B of the General Statutes. In 
determining the amount of any civil penalty, the Board shall consider the 
degree and extent of harm caused by the violation. The clear proceeds of any 
civil penalty collected hereunder shall be remitted to the Civil Penalty and 
Forfeiture Fund in accordance with G.S. 115C-457.2. (1915, c. 2 Oso abo 
@9936%6.35C.S., 5.4993; 1953; c. 1041, s. e195 7ac8 194y seo? 193 7e. baie: 
Beropowe sii, 6. 1; 1989>c. 81; 1998-215, s. 128.) 


Editor’s Note. — The designations of sub- _ section (b) in Session Laws 1989, c. 81, having 
sections (a) and (b) of this section were assigned been subdivision (4). 
by the Revisor of Statutes, the number of sub- 


§ 83A-16. Violations of Chapter; penalties. 


(a) Any individual or corporation not registered under this Chapter, who 
shall wrongfully use the title “Architect” or represent himself or herself to the 
public as an architect, or practice architecture as herein defined, or seek to 
avoid the provisions of this Chapter by the use of any other designation than 
“Architect”: (i) shall be guilty of a Class 2 misdemeanor; and (ii) be subject to 
a civil penalty not to exceed five hundred dollars ($500.00) per day of such 
violation. Each day of such unlawful practice shall constitute a distinct and 
separate violation. The clear proceeds of any civil penalty collected hereunder 
shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with 
G.S. 115C-457.2. 

(b) Actions and prosecutions under this section shall be commenced in the 
county in which the defendant resides, or has his principal place of business, 
or in the case of an out-of-state corporation, 1s conducting business. 

(c) Actions to recover civil penalties shall be initiated by the Attorney 
General. (1915, c. 270, s. 4; C.5., s. 4996; 1941, ¢. 369, ss. 1, 2; 1951, c. 1130, s. 
3: 1957, c. 794, s. 11; 1965, c. 1100; 1969, c. 718,.s. 21; 1973, c. 1414, s.1; 1979, 
c. 871, s. 1; 1993, c. 539, s. 595; 1994, Ex. Sess., c. 24, s. 14(c); 1998-215, s. 129.) 


Legal Periodicals. — For case law survey of 
cases decided under this section, see 44 NOs 
Rev. 889 (1966). 
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CASE NOTES 


Editor’s Note. — The cases cited under this 
section were decided under this Chapter as it 
existed prior to its revision and recodification by 
Session Laws 1979, c. 871, s. 1. 

A single act of unauthorized practice is 
sufficient, if shown, to invoke the criminal 
penalties of this section or the injunctive relief 
of former G.S. 150-31. North Carolina Bd. of 
Arch. v. Lee, 264 N.C. 602, 142 S.E.2d 643 
(1965). 

Buildings for Himself. — The words 
“buildings for himself” contained in the express 
statutory exception are broad and comprehen- 
sive, and contain no limitation of any kind. 
North Carolina Bd. of Arch. v. Lee, 264 N.C. 
602, 142 S.E.2d 643 (1965). 

The statutory exception, “buildings for him- 
self,” contemplates possession by the designer 
of the building for whatever lawful purpose he 
may choose. North Carolina Bd. of Arch. v. Lee, 
264 N.C. 602, 142 S.E.2d 643 (1965). 

If the General Assembly had intended the 
statutory exception, “buildings for himself,” to 
be limited to buildings actually occupied by the 
designer, and not for lease and use by the 
public, it could quite easily have said so. The 
General Assembly in its wisdom and discretion 
did not so limit the statutory exception. North 
Carolina Bd. of Arch. v. Lee, 264 N.C. 602, 142 
S.H.2d 643 (1965). 

The express statutory exception, pertaining 
to plans for a person’s own building, contains no 
provision preventing defendant from selling an 
interest in the building for which he made the 
plans. North Carolina Bd. of Arch. v. Lee, 264 
N.C. 602, 142 S.E.2d 643 (1965). 

Included Building on Property Held as 
Tenants by the Entirety. — Taking into con- 
sideration that during the existence of the 
tenancy by the entirety the husband has the 
absolute and exclusive right to the control, use, 


possession, rents, income, and profits of the 
lands held by him and his wife as tenants by 
the entirety, when defendant made plans for 
the construction of an automobile sales and 
service building upon lands composed of sev- 
eral tracts, title to some of the component tracts 
being in him, and some in him and his wife as 
tenants by the entirety, it seems clear that he 
was making plans for a building for himself 
within the meaning of the specific exception 
contained in this section. North Carolina Bd. of 
Arch. v. Lee, 264 N.C. 602, 142 S.E.2d 643 


(1965). 
But Not a Church of Which Defendant 
Was a Member. — Where defendant was a 


member of the church and title to the land upon 
which the educational building was constructed 
was held by five trustees of whom he was one, 
and he executed the mortgage to finance the 
construction of the educational building, the 
judge’s findings of fact clearly showed that 
defendant made the “plans” for the building for 
Salem Baptist Church, and not for himself. 
North Carolina Bd. of Arch. v. Lee, 264 N.C. 
602, 142 S.E.2d 643 (1965). 

Right of Unregistered Person to Re- 
cover for Work on Plans. — Plaintiff, a 
builder-designer, but not a licensed architect, 
who made preliminary studies, consulted with 
defendants and made changes on plans calling 
for the construction of a residence originally 
intended to cost about $18,000, could recover on 
a quantum meruit basis for the work he per- 
formed on the plans up to the time the resi- 
dence designed did not exceed in value $20,000, 
but he was not entitled to recover for any work 
performed after the plans called for a residence 
of a value in excess of $20,000. Tillman v. 
Talbert, 244 N.C. 270, 93 S.E.2d 101 (1956). 

Cited in Snow v. North Carolina Bd. of Arch., 
273 N.C. 559, 160 S.E.2d 719 (1968). 


§ 83A-17. Power of Board to seek injunction. 


The Board may appear in its own name and apply to courts having 
jurisdiction for injunctions to prevent violations of this Chapter or of rules 
issued pursuant thereto, and such courts are empowered to grant such 
injunctions regardless of whether criminal prosecution or other action has 
been or may be instituted as a result of such violation. A single act of 
unauthorized or illegal practice shall be sufficient, if shown, to invoke the 
injunctive relief of this section or criminal penalties under G.S. 83A-16. (1979, 


CO isa) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 
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Chapter 84. 


Attorneys-at-Law. 


Article 1. 


Qualifications of Attorney; Unauthorized 
Practice of Law. 


Sec. 

84-1. Oaths taken in open court. 

84-2. Persons disqualified. 

84-2.1. “Practice law” defined. 

84-3. [Repealed.] 

84-4. Persons other than members of State Bar 
prohibited from practicing law. 

84-4.1. Limited practice of out-of-state attor- 
neys. 

84-42, Summary revocation of permission 
granted out-of-state attorneys to 
practice. 

84-5. Prohibition as to practice of law by cor- 
poration. 

84-5.1. Rendering of indigent legal services by 
nonprofit corporations. 

84-6. Exacting fee for conducting foreclosures 
prohibited to all except licensed 
attorneys. 

84-7. District attorneys, upon application, to 
bring injunction or criminal pro- 
ceedings. 

84-8. Punishment for violations; legal clinics of 
law schools excepted. 

84-9. Unlawful for anyone except attorney to 
appear for creditor in insolvency 
and certain other proceedings. 

84-10. Violation of G.S. 84-9 a misdemeanor. 


Article 2. 
Relation to Client. 


84-11. Authority filed or produced if requested. 

84-12. Failure to file complaint, attorney liable 
for costs. 

84-13. Fraudulent practice, attorney liable in 
double damages. 


Article 3. 
Arguments. 


84-14. [Recodified.] 


Article 4. 
North Carolina State Bar. 


Sec. 
84-15. Creation of North Carolina State Bar as 
an agency of the State. 
84-16. Membership and privileges. 
84-17. Government. 
84-18. Terms, election and appointment of 
councilors. 
84-18.1. Membership and fees of district bars. 
84-19. Judicial districts definition. 
84-20. Compensation of councilors. 
84-21. Organization of Council; publication of 
rules, regulations and bylaws. 
Officers and committees of the North 
Carolina State Bar. 
84-23. Powers of Council. 
84-23.1. Prepaid legal services. 
84-24. Admission to practice. 
84-25. Fees of applicants. 
84-26. Pay of Board of Law Examiners. 
84-27. [Repealed.] 
84-28. Discipline and disbarment. 
84-28.1. Disciplinary hearing commission. 
84-28.2. Persons immune from suit. 
84-29. Evidence and witnesses. 
84-30. Rights of accused person. 
84-31. Counsel; investigators; powers, compen- 
sation. 
Records and judgments and their effect, 
restoration of licenses. 
84-33. Annual and special meetings. 
84-34. Membership fees and list of members. 
84-34.1. Deposits of the North Carolina State 
Bar. 
84-34.2. Specific statutory authority for cer- 
tain fees. 
84-35. Saving as to North Carolina Bar Asso- 
ciation. 
84-36. Inherent powers of courts unaffected. 
84-36.1. Clerks of court to certify orders. 
84-37. State Bar may investigate and enjoin 
unauthorized activities. 
84-38. Solicitation of retainer or contract for 
legal services prohibited; division 
of fees. 


84-22. 


84-32. 


ARTICLE 1. 
Qualifications of Attorney, Unauthorized Practice of Law. 


§ 84-1. Oaths taken in open court. 


Attorneys before they shall be admitted to practice law shall, in open court 
before a justice or judge of the General Court of Justice, personally appear and 


take the oath prescribed for attorneys by G.S. 11-11, and also the oaths of 
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allegiance to the State, and to support the Constitution of the United States, 
prescribed for all public officers by Article VI, Sec. 7 of the North Carolina 
Constitution and G.S. 11-7, and the same shall be entered on the records of the 
court; and, upon such qualification had, and oath taken may act as attorneys 
during their good behavior, (1777, c. 115, s. 8; R.C.,'¢. 9,813; Code, s: 192 Revs 
shri a iOme onic (ASN Slee) eycUe tS. ayer Mieke, (Nise chiar MIE, Gs 2B ee c) 


Cross References. — As to limited liability Learned Profession Exemption of the North 
companies and their powers, see G.S. 57C-2-01 Carolina Deceptive Trade Practices Act: The 
et seq. Wrong Bright Line?,” see 15 Campbell L. Rev. 

Legal Periodicals. — For article, “The 223 (1993). 


CASE NOTES 


Nonresident Attorneys. — As this section habitually in this State by having been previ- 
requires the oath of allegiance to the State, it ously allowed, through the courtesy of the 
debars a citizen of another state from obtaining courts, to appear in special cases. Manning v. 
a license to practice law, and a nonresident Roanoke & T.R.R.R., 122 N.C. 824, 28 S.E. 963 
attorney does not acquire the right to practice (1898). 


§ 84-2. Persons disqualified. 


No justice, judge, full-time district attorney, full-time assistant district 
attorney, public defender, assistant public defender, clerk, deputy or assistant 
clerk of the General Court of Justice, register of deeds, deputy or assistant 
register of deeds, sheriff or deputy sheriff shall engage in the private practice 
of law. Persons violating this provision shall be guilty of a Class 3 misdemeanor 
and only fined not less than two hundred dollars ($200.00). (C.C.P., s. 424; 
1870-1, c. 90; 1871-2, c. 120; 1880, c. 43; 1883, c. 406; Code, ss. 27, 28, 110; Rev., 
ss: 210).3641, 1919..c. 205; C'S., 8.198; 1933, cola; 1941 en17741943ecun4 
1969; c. 418, s. 1; 1969, ¢. 44,.s..59; 1973;,c47,s, 2; ¢,.108) 6.436; 1O8imen aoe. 
s. 1; 1993, c. 539, s. 596; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 431, s. 2.) 


Local Modification. — Anson: 1951, c. 7; 
Burke: 1933, c. 135; Madison: 1935, c. 214; New 
Hanover: 1959, c. 483. 


CASE NOTES 


Cited in State v. Hunter, 290 N.C. 556, 227 
S.E.2d 535 (1976). 


§ 84-2.1. “Practice law” defined. 


The phrase “practice law” as used in this Chapter is defined to be performing 
any legal service for any other person, firm or corporation, with or without 
compensation, specifically including the preparation or aiding in the prepara- 
tion of deeds, mortgages, wills, trust instruments, inventories, accounts or 
reports of guardians, trustees, administrators or executors, or preparing or 
aiding in the preparation of any petitions or orders in any probate or court 
proceeding; abstracting or passing upon titles, the preparation and filing of 
petitions for use in any court, including administrative tribunals and other 
judicial or quasi-judicial bodies, or assisting by advice, counsel, or otherwise in 
any legal work; and to advise or give opinion upon the legal rights of any 
person, firm or corporation: Provided, that the above reference to particular 
acts which are specifically included within the definition of the phrase 
“practice law” shall not be construed to limit the foregoing general definition of 
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the term, but shall be construed to include the foregoing particular acts, as well 
as all other acts within the general definition. The phrase “practice law” does 
not encompass the writing of memoranda of understanding or other mediation 
summaries by mediators at community mediation centers authorized by G.S. 
7A-38.5 or by mediators of personnel matters for The University of North 
Carolina or a constituent institution. (C.C.P., s. 424; 1870-1, c. 90; 1871-2, c. 


120; 1880, c. 43; 1883, c. 406; Code, ss. 27, 28, 110; Rev., ss. 202 56 4aio L9G 
205; C.S., s. 198; 1933, c. 15; 1941, c. 177; 1943, c. 543; 1945, c. AGG LOG a RC: 
A31, s. 3; 1999-354, s. 2; 2004-154, s. 2.) 


Effect of Amendments. — Session Laws 
2004-154, s. 2, effective August 2, 2004, added 
“or by mediators of personnel matters for The 
University of North Carolina or a constituent 
institution” at the end of the last sentence. 

Legal Periodicals. — For article “Transfer- 
ring North Carolina Real Estate Part I: How 
the Present System Functions,” see 49 N.C.L. 
Rev. 413 (1971). 

For note on the unauthorized practice of law 


by corporations, see 65 N.C.L. Rev. 1422 (1987). 

For a comment on ethical and legislative 
considerations of multidisciplinary practices, 
see 36 Wake Forest L. Rev. 193 (2001). 

For comment, “Sharing Their Piece of the 
Real Estate Pie: An Analysis of the Necessity of 
Lawyers at Residential Real Estate Closings in 
the Context of the Adoption of Recent Opinions 
of the North Carolina State Bar,” see 26 Camp- 
bell L. Rev. 59 (2004). 


CASE NOTES 


What Constitutes Practicing Law. — To 
constitute the practice of law, within the prohi- 
bition of this section, it is necessary that the 
person charged with its violation shall have 
customarily or habitually held himself out to 
the public as a lawyer, or that he has demanded 
compensation for his services as such. State v. 
Bryan, 98 N.C. 644, 4 S.E. 522 (1887). 

The fact that a person on one occasion acted 
as an attorney for a party to an action is some 
evidence for the jury to consider, but is not 
conclusive of the question. State v. Bryan, 98 
N.C. 644, 4 S.E. 522 (1887). See § 84-4. 

Section Not Exhaustive. — The last sen- 
tence in this section makes it clear that the 
statute does encompass all the activities that 
could be considered the practice of law. Toms v. 
Lawyers Mut. Liab. Ins. Co., 104 N.C. App. 88, 
408 S.E.2d 206 (1991), cert. denied, 330 N.C. 
618, 412 S.E.2d 95 (1992). 

Practice of law embraces the prepara- 
tion of legal documents and contracts by 
which legal rights are secured. State v. Pledger, 
257 N:G. 634, 127 S.E.2d 337 (1962). 

Not All Activities Within Definition Are 
Unlawful for Lay Persons. — It was not the 
purpose and intent of this section to make 
unlawful all activities of lay persons which 
come within the general definition of practicing 
law. State v. Pledger, 257 N.C. 634, 127 S.E.2d 
337 (1962). See note to G.S. 84-4. 

The key as to whether attorney per- 
formed a professional service was not the 
act, but rather, the capacity in which he under- 
took the performance of the act. Toms v. Law- 
yers Mut. Liab. Ins. Co., 104 N.C. App. 88, 408 
S E.2d 206 (1991), cert. denied, 330 N.C. 618, 
412. 8.5.20 95 (1992). 


Solicitation and Acceptance of Money 
for Investment. — An attorney from outside 
the State coming to North Carolina and sug- 
gesting to the plaintiff that he be allowed to 
invest the plaintiff’s money is not acting in any 
legal capacity when he accepts the money from 
the plaintiff for investment. Smith v. Travelers 
Indem. Co., 343 F. Supp. 605 (M.D.N.C. 1972). 

A licensed attorney who is a full-time 
employee of an insurance company may 
not ethically represent one of the company’s 
insureds as counsel of record in an action 
brought by a third party for a claim covered by 
the terms of the insurance policy or appear as 
counsel of record for the insured in the prose- 
cution of a subrogation claim for property dam- 
age. Gardner v. North Carolina State Bar, 316 
NG2285.3411S E20 5171986). 

Law Firm’s Liability for Activities of 
Partner. — In order to determine whether 
members of a law firm should be held liable for 
the activities of one of its partners, the court 
should consider (1) the provisions of the instru- 
ment empowering the firm to practice law, such 
as partnership agreements and articles of in- 
corporation, as well as statutory provisions; (2) 
the construction which our courts have histor- 
ically given the questioned activity or related 
ones; (3) where the partner has acted, or 
seemed to act, with the firm’s authority; this 
includes his position in the firm, the participa- 
tion — if any — by the rest of the firm in the 
disputed activities, and any assurances given 
the client that this transaction would be han- 
dled through the firm; and finally, (4) whether 
the other members of the firm have assented to 
or ratified the acts. Shelton v. Fairley, 86 N.C. 
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App. 147, 356 S.E.2d 917, cert. denied, 320 N.C. 
634, 360 S.E.2d 94 (1987). 

Bankruptcy Petition Preparers. — All of 
the bankruptcy petition preparer’s services fell 
within G.S. 84-2.1 since it included preparing 
and filing of petitions for use in court; but under 
11 U.S.C.S. § 110, the preparer’s services had 
to be limited to typing the documents as di- 
rected by the preparer’s customers — therefore, 
providing documents that contained legal ad- 
vice, thereby giving the customers the impres- 
sion that the documents contained all of the 
information necessary as to whether or not to 
file bankruptcy and how to complete the forms, 
was an unfair and deceptive practice. In re 
Moore, 290 B.R. 287, 2003 Bankr. LEXIS 213 
(Bankr. E.D.N.C. 2003). 

By taking the information placed in the 
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workbook by the customer and entering it by 
computer into the official forms, which differed 
from the workbook, the preparer and the com- 
pany ceased to be mere scriveners, as allowed 
by 11 U.S.C.S. § 110, and, instead, engaged in 
“the preparation ... of petitions for use in any 
court,” which fell within the definition of prac- 
tice of law contained in G.S. 84-2.1. In re 
Graham, — Bankr. —, 2004 Bankr. LEXIS 
1678 (Bankr. M.D.N.C. Feb. 10, 2004). 

Cited in In re Gertzman, 115 N.C. App. 634, 
446 S.E.2d 130, cert. denied, 337 N.C. 801, 449 
S.E.2d 571 (1994); In re Stroh Brewery Co., 116 
N.C. App. 178, 447 S.E.2d 803 (1994); RCDI 
Constr. v. Spaceplan/Architecture, Planning & 
Interiors, P.A., 148 F. Supp. 2d 607, 2001 U.S. 
Dist. LEXIS 5517 (W.D.N.C. 2001). 


§ 84-3: Repealed by Session Laws 1973, c. 108, s. 37. 


§ 84-4. Persons other than members of State Bar prohib- 
ited from practicing law. 


Except as otherwise permitted by law, it shall be unlawful for any person or 
association of persons, except active members of the Bar of the State of North 
Carolina admitted and licensed to practice as attorneys-at-law, to appear as 
attorney or counselor at law in any action or proceeding before any judicial 
body, including the North Carolina Industrial Commission, or the Utilities 
Commission; to maintain, conduct, or defend the same, except in his own 
behalf as a party thereto; or, by word, sign, letter, or advertisement, to hold out 
himself, or themselves, as competent or qualified to give legal advice or 
counsel, or to prepare legal documents, or as being engaged in advising or 
counseling in law or acting as attorney or counselor-at-law, or in furnishing the 
services of a lawyer or lawyers; and it shall be unlawful for any person or 
association of persons except active members of the Bar, for or without a fee or 
consideration, to give legal advice or counsel, perform for or furnish to another 
legal services, or to prepare directly or through another for another person, 
firm or corporation, any will or testamentary disposition, or instrument of 
trust, or to organize corporations or prepare for another person, firm or 
corporation, any other legal document. Provided, that nothing herein shall 
prohibit any person from drawing a will for another in an emergency wherein 
the imminence of death leaves insufficient time to have the same drawn and its 
execution supervised by a licensed attorney-at-law. The provisions of this 
section shall be in addition to and not in lieu of any other provisions of this 
Chapter. Provided, however, this section shall not apply to corporations 
authorized to practice law under the provisions of Chapter 55B of the General 
Statutes of North Carolina. (1931, c. 157, s. 1; 1937, c. 155, s. 1; 1955, c. 526, 
Sal IOI eC Sasa LOS 1 cai GAmces slgoDec 4504.4.) 


Cross References. — As to officers disqual- 
ified to practice law, see G.S. 84-2. 

Legal Periodicals. — For note on unautho- 
rized practice of law by corporations, see 41 
N.C.L. Rev. 225 (1963). 

For case law survey on unauthorized practice 
of law, see 41 N.C.L. Rev. 447 (1963). 

For note on the unauthorized practice of law 


by corporations, see 65 N.C.L. Rev. 1422 (1987). 

For a comment on ethical and legislative 
considerations of multidisciplinary practices, 
see 36 Wake Forest L. Rev. 193 (2001). 

For comment, “Sharing Their Piece of the 
Real Estate Pie: An Analysis of the Necessity of 
Lawyers at Residential Real Estate Closings in 
the Context of the Adoption of Recent Opinions 
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of the North Carolina State Bar,” see 26 Camp- 
bell L. Rev. 59 (2004). 
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CASE NOTES 


This section is constitutional and valid, 
the right to practice law being subject to legis- 
lative regulation within constitutional restric- 
tions and limitations, and the statute not being 
in contravention of any provision of the State or 
federal Constitutions. State ex rel. Seawell v. 
Carolina Motor Club, Inc., 209 N.C. 624, 184 
S.E. 540 (1936). 

The purpose of this section is for the 
better security of the people against incompe- 
tency and dishonesty in an area of activity 
affecting general welfare. State v. Pledger, 257 
N.C. 634, 127 S.E.2d 337 (1962), commented on 
41 NC. Rev, 225 (1963): 

A pleading filed by an attorney who is 
not authorized to practice law in this 
State is not a nullity. Theil v. Detering, 68 
N.C. App. 754, 315 S.E.2d 789, cert. denied, 312 
N.C. 89, 321 S.E.2d 908 (1984). 

The right to practice law is personal and 
may not be exercised by a corporation either 
directly or indirectly by employing lawyers to 
practice for it. State ex rel. Seawell v. Carolina 
Motor Club, Inc., 209 N.C. 624, 184 S.E. 540 
(1936). 

The practice of law is not limited to the 
conduct of cases in court, but embraces, in 
its general sense, legal advice and counsel and 
the preparation of legal documents and con- 
tracts by which legal rights are secured, al- 
though such matter may or may not be pending 
in court. State ex rel. Seawell v. Carolina Motor 
Club, Inc., 209 N.C. 624, 184 S.E. 540 (1936). 

Services of Motor Clubs Held to Violate 
Section. — Where defendant corporations, as 
a part of their services, were engaged in giving 
legal advice, in employing attorneys for mem- 
bers, in allowing lay members of the incorpo- 
rated club to write letters on club stationery to 
persons involved in accidents with members of 
the club advising that such persons were liable 
in damages in law for negligence in causing 
such accidents, and in drawing up receipts 
stating that a certain sum was received as 
settlement of such damages when collections 
were made as a result of such letters, they were 
held to be engaged in the practice of law in 
violation of this section. State ex rel. Seawell v. 
Carolina Motor Club, Inc., 209 N.C. 624, 184 
S.E. 540 (1936). 

Right to Enjoin Unlawful Practice of 
Law. — A cemetery lot owner could not enjoin a 
cemetery corporation from practicing law with- 
out a license — a criminal offense, since he had 
an adequate remedy at law by having the 
corporation indicted and convicted by the State. 


Mills v. Carolina Cem. Park Corp., 242 N.C. 20, 
86 S.E.2d 893 (1955). 

Section Does Not Confer Absolute Mo- 
nopoly in Preparation of Legal Docu- 
ments. — This section was not enacted for the 
purpose of conferring upon the legal profession 
an absolute monopoly in the preparation of 
legal documents. State v. Pledger, 257 N.C. 634, 
127 S.E.2d 337 (1962), commented on in 41 
N.C.L. Rev. 225 (1963). 

Persons Having Primary Interest in 
Transaction May Prepare Necessary Pa- 
pers. — A person, firm or corporation having a 
primary interest, not merely an incidental in- 
terest, in a transaction, may prepare legal 
documents necessary to the furtherance and 
completion of the transaction without violating 
this section. State v. Pledger, 257 N.C. 634, 127 
S.E.2d 337 (1962), commented on in 41 N.C.L. 
Rev. 225 (1963). 

Automobile, furniture, and appliance dealers 
prepare conditional sale contracts. Banks pre- 
pare promissory notes, drafts and letters of 
credit. Many lending institutions prepare deeds 
of trust and chattel mortgages. Owner-vendors 
and purchasers of land prepare deeds. All such 
activities are legal and do not violate the stat- 
ute so long as the actor has a primary interest 
in the transaction. State v. Pledger, 257 N.C. 
634, 127 S.E.2d 337 (1962), commented on in 41 
N.C.L. Rev. 225 (1963). 

Corporations. — Although a corporate em- 
ployee was allowed to prepare legal documents, 
and a corporation need not have been repre- 
sented by an attorney in a small claims case, a 
corporation involved in litigation needed to be 
represented by a duly admitted and licensed 
attorney-at-law and was not allowed to proceed 
pro se unless doing so in accordance with cer- 
tain specific exceptions; the trial court’s deci- 
sion to allow the corporation’s president to file 
pleadings on behalf of the corporation was 
reversed. LexisNexis v. TRaviSHan Corp., 155 
N.C. App. 205, 573 S.E.2d 547, 2002 N.C. App. 
LEXIS 1635 (2002). 

Preparation of Documents by Employ- 
ees of Corporations. — A person who, in the 
course of his employment by a corporation, 
prepares a legal document in connection with a 
business transaction in which the corporation 
has a primary interest, the corporation being 
authorized by law and its charter to transact 
such business, does not violate the statute, for 
his act in so doing is the act of the corporation 
in the furtherance of its own business. State v. 
Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), 
commented on in 41 N.C.L. Rev. 225 (1963). 
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A deed of trust is a legal document. State 
v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), 
commented on in 41 N.C.L. Rev. 225 (1963). 

The grantor or the beneficiary in a deed 
of trust may prepare the instrument with 
impunity if the latter is extending credit to the 
former; the named trustee may not do so, for his 
interest is only incidental. State v. Pledger, 257 
N.C. 634, 127 S.E.2d 337 (1962), commented on 
in 41 N.C.L. Rev. 225 (1963). 

Any adult person desiring to do so may 
prepare his own will. State v. Pledger, 257 
N.C. 634, 127 S.E.2d 337 (1962), commented on 
in 41 N.C.L. Rev. 225 (1963). 

A person involved in litigation, though 
not a lawyer, may represent himself and 
either defend or prosecute the action or pro- 
ceeding in a tribunal or court, even in Supreme 
Court, and may prepare and file pleadings and 
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other papers in connection with the litigation. 
State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 
(1962), commented on in 41 N.C.L. Rev. 225 
(1963). 

Applied in Resort Dev. Co. v. Phillips, 9 N.C. 
App. 158, 175 S.E.2d 782 (1970); In re Graham, 
— Bankr. —, 2004 Bankr. LEXIS 1678 (Bankr. 
M.D.N.C. Feb. 10, 2004). 

Cited in North Carolina Bd. of Pharmacy v. 
Lane, 248 N.C. 134, 102 S.E.2d 832 (1958); In 
re Stroh Brewery Co., 116 N.C. App. 178, 447 
S.E.2d 803 (1994); Beyer v. N.C. Div. of Mental 
Health, — F. Supp. 2d —, 2001 U.S. Dist. 
LEXIS 16968 (W.D.N.C. Oct. 16, 2001); Olvera 
v. Edmundson, — F. Supp. 2d —, 2001 U.S. 
Dist. LEXIS 15284 (W.D.N.C. Sept. 21, 2001); 
Price v. Beck, 153 N.C. App. 763, 571 S.E.2d 
247, 2002 N.C. App. LEXIS 1253, cert. denied, 
3D6IN. Gy 615,570) 5) 205262002). 


OPINIONS OF ATTORNEY GENERAL 


Federal Preemption of North Carolina’s 
Unauthorized Practice of Law Statute. — 
North Carolina’s unauthorized practice of law 
statutes probably fall under the savings provi- 
sion set forth in 29 U.S.C. § 1144(b)(4) for 
“generally applicable” criminal law and are 
therefore probably not preempted by ERISA, 
due to the fact that violation of those statutes is 
a criminal offense; on the other hand, the 
unauthorized practice of law statutes are pre- 


empted by 31 C.F.R. §§ 10.2 and 10.3 to the 
extent that those statutes would restrict to 
licensed attorneys the preparation or the aiding 
in the preparation of documents necessary to 
establish ERISA plans qualified by the Internal 
Revenue Service. See opinion of Attorney Gen- 
eral to Mr. David Johnson, Committee Counsel, 
The North Carolina State Bar, Authorized 
Practice Committee, Pension Plan Subcommit- 
tee, 2003 N.C.A.G. 4 (6/20/03). 


§ 84-4.1. Limited practice of out-of-state attorneys. 


Any attorney domiciled in another state, and regularly admitted to practice 
in the courts of record of and in good standing in that state, having been 
retained as attorney for a party to any civil or criminal legal proceeding 
pending in the General Court of Justice of North Carolina, the North Carolina 
Utilities Commission, the North Carolina Industrial Commission, the Office of 
Administrative Hearings of North Carolina, or any administrative agency, 
may, on motion, be admitted to practice in that forum for the sole purpose of 
appearing for a client in the proceeding. The motion required under this 
section shall be signed by the attorney and shall contain or be accompanied by: 

(1) The attorney’s full name, post-office address, bar membership number, 
and status as a practicing attorney in another state. 

(2) Astatement, signed by the client, setting forth the client’s address and 
declaring that the client has retained the attorney to represent the 
client in the proceeding. 

(3) Astatement that unless permitted to withdraw sooner by order of the 
court, the attorney will continue to represent the client in the 
proceeding until its final determination, and that with reference to all 
matters incident to the proceeding, the attorney agrees to be subject 
to the orders and amenable to the disciplinary action and the civil 
jurisdiction of the General Court of Justice and the North Carolina 
State Bar in all respects as if the attorney were a regularly admitted 
and licensed member of the Bar of North Carolina in good standing. 
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(4) Astatement that the state in which the attorney is regularly admitted 


to practice grants like privileges to members of the Bar of North 
Carolina in good standing. 


(5) A statement to the effect that the attorney has associated and is 


personally appearing in the proceeding, with an attorney who is a 
resident of this State and is duly and legally admitted to practice in 
the General Court of Justice of North Carolina, upon whom service 
may be had in all matters connected with the legal proceedings, or any 
disciplinary matter, with the same effect as if personally made on the 
foreign attorney within this State. 


(6) A statement accurately disclosing a record of all that attorney’s 


disciplinary history. Discipline shall include (i) public discipline by 
any court or lawyer regulatory organization, and (11) revocation of any 
pro hac vice admission. 


(7) A fee in the amount of one hundred twenty-five dollars ($125.00), of 


which one hundred dollars ($100.00) shall be remitted to the State 
Treasurer for support of the General Court of Justice and twenty-five 
dollars ($25.00) shall be transmitted to the North Carolina State Bar 
to regulate the practice of out-of-state attorneys as provided in this 


section. 


Compliance with the foregoing requirements does not deprive the court of 
the discretionary power to allow or reject the application. (1967, c. 1199, s. 1; 
TOW ic 550, 6. 1, 1975..c. 582, ss. 1.2; 1977, c. 430; 1985 (Reg. Sess., 1986), c. 
1022, s. 8; 1991, c. 210, s. 2; 1995, c. 431, s. 5; 2003-116, s. 1; 2004-186, s. 4.2; 


2005-396, s. 1.) 


Effect of Amendments. — Session Laws 
2004-186, s. 4.2, effective October 1, 2004, and 
applicable to all motions filed on or after that 
date, added subdivision (7). 

Session Laws 2005-396, s. 1, effective Sep- 
tember 14, 2005, and applicable to fees as- 
sessed on or after that date, in the first sen- 
tence of the first paragraph, substituted “record 
of and in good standing in that state” for “record 
of that state and in good standing therein” and 
substituted “proceeding” for “litigation” at the 


end; substituted “its final determination” for 
“the final determination thereof” in subdivision 
(3); and substituted “one hundred twenty-five 
_.. this section” for “one hundred dollars 
($100.00) for support of the General Court of 
Justice to be remitted to the State Treasurer” in 
subdivision (7). 

Legal Periodicals. — For note on equal 
protection and residence requirements, see 49 
NEG Le Revaioo, (1971): 


CASE NOTES 


Purpose. — The purpose of this section is to 
afford the courts a means to control out-of-state 
counsel and to assure compliance with the 
duties and responsibilities of attorneys practic- 
ing in this State. North Carolina Nat'l Bank v. 
Virginia Carolina Bldrs., Inc., 57 N.C. App. 628, 
292 S.E.2d 135, rev’d on other grounds, 307 
N.C. 563, 299 S.E.2d 629 (1982). 

Conditions in the statute are manda- 
tory; until they have been met, a court has no 
discretion to admit out-of-state counsel to prac- 
tice before it. North Carolina Nat'l Bank v. 
Virginia Carolina Bldrs., Inc., 57 N.C. App. 628, 
292 S.E.2d 135, rev’d on other grounds, 307 
N.C. 563, 299 S.E.2d 629 (1982). 

A pleading filed by an attorney not au- 
thorized to practice law in this State is not 
a nullity. Theil v. Detering, 68 N.C. App. 754, 
315 S.E.2d 789, cert. denied, 312 N.C. 89, 321 
S.E.2d 908 (1984). 


When Attorneys Not Considered as Par- 
ticipating Attorneys. — Where two attorneys 
purportedly appearing for defendants in appeal 
from criminal conviction are not members of 
the North Carolina Bar and are not authorized 
to appear in a case in compliance with this 
section, they are not considered as participat- 
ing attorneys. State v. Daughtry, 8 N.C. App. 
318, 1745.8.20°76(1970): 

United States Constitution does not pro- 
tect pro hac vice proceedings. Leonard v. 
Johns-Manville Sales Corp., 57 N.C. App. 553, 
291 S.E.2d 828, cert. denied, 306 N.C. 558, 294 
Si 2037 151932): 

Procedural due process is not required 
in the granting or denial of petitions to practice 
pro hac vice in the courts of another state. 
Leonard v. Johns-Manville Sales Corp., 57 N.C. 
App. 553, 291 S.E.2d 828, cert. denied, 306 N.C. 
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558, 294 S.E.2d 371 (1982). 

It is not a right but a discretionary priv- 
ilege which allows out-of-state attorneys to 
appear pro hac vice in a state’s courts without 
meeting the state’s bar admission require- 
ments: Imiresomith, SUL IN: CnGZieai2 5. b.2d 
834 (1981). 

Admission of counsel in this State pro hac 
vice is not a right but a discretionary privilege; 
it is permissive and subject to the sound discre- 
tion of the court. Leonard v. Johns-Manville 
Sales Corp., 57 N.C. App. 5538, 291 S.E.2d 828, 
cert. denied, 306 N.C. 558, 294 S.E.2d 371 


(1982). 
When Court’s Discretionary Power In- 
voked. — Unless and until an application 


under this section meets the requirements of 
the statute, the court’s discretionary power is 
not invoked. Holley v. Burroughs Wellcome Co., 
56 N.C. App. 337, 289 S.H.2d 393 (1982). 

Proper Care Requires Employment of 
Licensed Counsel. — To exercise proper care 
a party must not only pay proper attention to 
the case himself, he must employ counsel who 
is licensed or entitled to practice in the court 
where the case is pending. North Carolina Nat’! 
Bank v. Virginia Carolina Bldrs., Inc., 57 N.C. 
App. 628, 292 S.E.2d 135, revd on other 
erounds, 307 N.C. 563, 299° SS. 2d'629' (1982): 

Local Custom Does Not Abrogate Sec- 
tion. — The fact that a custom may have grown 
up among Virginia attorneys practicing near 
the North Carolina state line to ignore the 
requirements of this section in no way abro- 
gates or excuses out-of-state counsel from com- 
plying with this section. North Carolina Nat’! 
Bank v. Virginia Carolina Bldrs., Inc., 57 N.C. 
App. 628, 292 S.E.2d 135, revd on other. 
grounds, 307 N.C. 563, 299 S.E.2d 629 (1982). 

Party cannot nullify this section merely 
by responding to actions of noncomplying 
out-of-state attorney in the courts of this 
State. North Carolina Nat’l Bank v. Virginia 
Carolina Bldrs., Inc., 57 N.C. App. 628, 292 
S.E.2d 135, rev'd on other grounds, 307 N.C. 
563, 299 S.E.2d 629 (1982). 

No Right to Representation by Counsel 
Not Licensed in State. — Parties do not have 
a right to be represented in the courts of this 
State by counsel who are not duly licensed to 
practice in this State. Leonard v. Johns- 
Manville Sales Corp., 57 N.C. App. 5538, 291 
S.E.2d 828, cert. denied, 306 N.C. 558, 294 
SeZd 37932); 

An out-of-state attorney has no absolute 
right to practice law in another forum. It is 
permissive and subject to the sound discretion 
of the court. State v. Hunter, 290 N.C. 556, 227 
S.E.2d 535 (1976), cert. denied, 429 U.S. 10938, 
Web Ct lL0Gr ale ee de2dis395 97a 

Prohibition of Habitual Practice in 
Courts of State by Nonresident Counsel. — 
This section forbids the courts from allowing 
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nonresident counsel, when citizens of other 
states and not holding license from the North 
Carolina Supreme Court, from practicing ha- 
bitually in our courts, and they cannot acquire 
the right to do so. State v. Hunter, 290 N.C. 556, 
227 §.E.2d 535, (1976), cert. denied, 4291U.3. 
1093; 97S. Ct 110651, L) Hide 20539 19a, 

Effect of Partial Compliance with Sec- 
tion. — In a criminal prosecution the trial 
court did not err in permitting the defendant’s 
retained counsel from Alabama to appear be- 
fore the court in his behalf without complying 
strictly with the provisions of this section for 
two reasons. First, the defendant was allowed 
to have those counsel whom’ he wanted to 
defend him. They were retained by him and 
allowed to practice in the North Carolina courts 
on his motion. At no time during the proceed- 
ings did he express concern regarding their 
competency, and any such objection was 
waived. Secondly, the statute was not designed 
for his protection, and did not vest in him any 
rights to counsel other than what he would 
ordinarily possess in the absence of the statute. 
State v. Scarboro, 38 N.C. App. 105, 247 S.E.2d 
273, cert. denied, 295 N.C. 652, 248 S.E.2d 256 
(1978); 440 WS. 938; 99'S. Ct. 12863590 tera. 
20497 CLIT 9): 

Conditional Application for Admission 
for Limited Purpose. — This section does not 
permit an out-of-state attorney to move for 
admission for a limited purpose in this State on 
a conditional basis. The requirement of subdi- 
vision (3) of this section calls for a firm commit- 
ment from the movant which is contrary in 
spirit to a conditional application for admission 
for a limited purpose. In re Smith, 45 N.C. App. 
123, 263° S.H.2d 23 (1980), “rev'd on! ‘other 
grounds, 301 N.C. 621, 272 S.E.2d 834 (1981). 

Sufficiency of Declaration Under Subdi- 
vision (1). — A declaration by an applicant 
that he is a member in good standing of the Bar 
of another state and is duly licensed and admit- 
ted to practice in that state is sufficient to meet 
the requirements of subdivision (1) of this sec- 
tion. Holley v. Burroughs Wellcome Co., 56 N.C. 
App: 39 1,.209.5. 1-20.69 (1982). 

Statement of North Carolina Counsel 
Insufficient Under Subdivision (2). — The 
requirement under subdivision (2) of this sec- 
tion cannot be met by substituting the state- 
ment of North Carolina counsel and the state- 
ment must be signed by the client. Holley v. 
Burroughs Wellcome Co., 56 N.C. App. 337, 289 
S.E.2d 393 (1982), 

Association with Local Attorney. — Sub- 
division (5) of this section allows courts to 
control out-of-state counsel and assure compli- 
ance with the duties and responsibilities of an 
attorney practicing in the courts of this State, 
and the association of out-of-state counsel with 
a local attorney satisfies a reasonable interest 
of the courts in having a member of the Bar of 
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this State responsible for the litigation; thus, 
this statute is specifically designed to insure 
that the court has ready jurisdiction over those 
appearing only occasionally before it by insur- 
ing that counsel who appear regularly before it 
participate in the case. In re Smith, 301 N.C. 
621, 2/2 S.H.2d 834 (1981). 

Same — Requirement May Not Be 
Waived. — A trial judge cannot waive the 
requirement of subdivision (5) of this section 
which states that local counsel be associated 
before an out-of-state attorney is admitted to 
limited practice in the courts of this State 
because unless and until subdivisions (1) 
through (5) are complied with, the court has no 
discretion whatever. In re Smith, 301 N.C. 621, 
272 5.4.2d 834 (1981). 

Same — Ineligible Attorney May Not Be 
Held In Contempt. — An out-of-state attor- 
ney could not be held in and punished for 
willful contempt of court for failure to comply 
with an order of the trial court that he appear 
as an attorney in a criminal case where there 
had been no general appearance by local coun- 
sel as required by this section and the out-of- 
state attorney thus never acquired eligibility to 
appear in the case and was never an attorney in 
the case admitted to limited practice in North 
Carolina. In ré Smith, 301 N.C. 621,272 S.l.2d 


834 (1981). 
Withdrawal of Out-of-State Counsel 
Controlled. — It does not seem equitable to 


allow adequately compensated trial counsel to 
withdraw after they have exhausted defen- 
dant’s resources and to cast the burden of court 
appointment upon new counsel. Conduct in this 
regard by out-of-state counsel is controllable 
under subdivision (3) of this section as an 
initial condition upon which he is allowed to 
appear for trial. State v. Nickerson, 13 N.C. 
Appi 125;'185 S:H.2d 326 (1971), cert. denied, 
280 N.C. 304, 186 S.E.2d 179; 408 U.S. 925, 92 
571925038, \833) hd: 2d 336 (1972). 

Substantial Right to Representation by 
Attorney Properly Admitted Under Sec- 
tion. — Plaintiff had a substantial right to 
have attorney of her choice, who had been 
properly admitted pro hac vice under this sec- 
tion represent her in her lawsuit, and order 
removing him as counsel affected a substantial 
right of the plaintiff and was immediately ap- 
pealable. Goldston v. AMC, 326 N.C. 723, 392 
S.E.2d 735 (1990). 
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A judge’s order removing counsel who was 
admitted pro hac vice affected a substantial 
right of plaintiffs and was immediately appeal- 
able. Smith v. Beaufort County Hosp. Ass’n, 141 
N.C. App. 203, 540 S.H.2d 775, 2000 N.C, App. 
LEXIS 1391 (2000), cert denied, 353 N.C. 381, 
547 S.E.2d 435 (2001), aff’d, 354 N.C. 212, 552 
SH 2d 839 (2001), 

Denial of Motion for Admission Pro Hac 
Vice Is Interlocutory. — Order denying 
plaintiff’s motion to reconsider order denying 
attorney's motion for admission pro hac vice is 
an interlocutory order and is not immediately 
appealable; it does not come within the statu- 
tory appeals in G.S. 1-277(a) or 7A-27(d). Le- 
onard v. Johns-Manville Sales Corp., 57 N.C. 
App. 553, 291 S.E.2d 828, cert. denied, 306 N.C. 
DOO) 2oago bd obi boS 2). 

Prejudicial error not found where the 
reviewing court was unable to determine from 
the record whether local counsel appeared with 
the out-of-state counsel and there was no 
record of objection from petitioners. In re Bean, 
132 5N Ce Appr3s63; 51S: 2d 6831999). 

Summary Revocation of Grant of Admis- 
sion Allowed. — The express language of G.S. 
84-4.2 allows a superior court judge the author- 
ity and discretion to summarily revoke an ear- 
lier order granting pro hac vice admission pur- 
suant to G.S. 84-4.1. Smith v. Beaufort County 
Hosp. Ass’n, 141 N.C. App. 203, 540 S.E.2d 775, 
2000 N.C. App. LEXIS 1391 (2000), cert denied, 
358 N.C. 381, 547 S.E.2d 435 (2001), aff’d, 354 
INFCH 212755275 be2di39.200.): 

G.S. 84-4.1 and 84-4.2 do not require the 
trial court to make any findings of fact or 
conclusions of law. Smith v. Beaufort County 
Hosp. Ass’n, 141 N.C. App. 203, 540 S.E.2d 775, 
2000 N.C. App. LEXIS 1391 (2000), cert denied, 
353 N.C. 381, 547 S.E.2d 435 (2001), aff’d, 354 
INC, 2127 552'5-He2d 159 2001): 

Applied in Resort Dev. Co. v. Phillips, 9 N.C. 
App. 158, 175 S.E.2d 782 (1970); Pope v. Jacobs, 
51 N.C. App. 374, 276 S.H.2d 487 (1981). 

Cited in North Carolina Nat'l Bank v. Vir- 
ginia Carolina Bldrs., 307 N.C. 563, 299 S.E.2d 
629 (1983); In re Stroh Brewery Co., 116 N.C. 
App. 178, 447 S.E.2d 803 (1994); In re Stroh 
Brewery Co., 116 N.C. App. 178, 447 S.E.2d 803 
(1994); State v. Cuevas, 121 N.C. App. 553, 468 
S.B.2d 425 (1996); Smith v. Richmond County 
Bd. of Educ., 150 N.C. App. 291, 563 S.E.2d 258, 
2002 N.C. App. LEXIS 488 (2002). 


§ 84-4.2. Summary revocation of permission granted out- 
of-state attorneys to practice. 


Permission granted under G.S. 84-4.1 may be summarily revoked by the 
General Court of Justice or any agency, including the North Carolina Utilities 
Commission, on its own motion and in its discretion. (1967, c. 1199, s. 2; 1971, 


Ceo see 1990, Coles. Os) 


1233 


§84-5 


CH. 84. ATTORNEYS-AT-LAW 


§84-5 


CASE NOTES 


The express language of this section al- 
lows a superior court judge the authority 
and discretion to summarily revoke an 
earlier order granting pro hac vice admission 
pursuant to G.S. 84-4.1. Smith v. Beaufort 
County Hosp. Ass’n, 141 N.C. App. 203, 540 
S.E.2d 775, 2000 N.C. App. LEXIS 1391 (2000), 
cert denied, 353 N.C. 381, 547 S.E.2d 4385 
2001) att dyrs54r Ni C2 125525. 2dets9 
(2001). 

G.S. 84-4.1 and 84-4.2 do not require the 
trial court to make any findings of fact or 
conclusions of law. Smith v. Beaufort County 
Hosp. Ass’n, 141 N.C. App. 208, 540 S.E.2d 775, 


2000 N.C. App. LEXIS 1391 (2000), cert denied, 
353 N.C. 381, 547 S.E.2d 435 (2001), aff'd, 354 
N.G0 21255525: E.2d 1389 (2001). 

The application of this section is purely 
discretionary; thus, this section allows revo- 
cation where there was no change in circum- 
stances, no misconduct, and no other evidence 
to “warrant” the revocation. Smith v. Beaufort 
County Hosp. Ass’n, 141 N.C. App. 203, 540 
S.E.2d 775, 2000 N.C. App. LEXIS 1391 (2000), 
cert denied, 353°N.C. 381, 547 S.E.2d 435 
(2001); atid, 354)N.C. 212. DO poate 
(2001). 


§ 84-5. Prohibition as to practice of law by corporation. 


(a) It shall be unlawful for any corporation to practice law or appear as an 
attorney for any person in any court in this State, or before any judicial body 
or the North Carolina Industrial Commission, Utilities Commission, or the 
Employment Security Commission, or hold itself out to the public or advertise 
as being entitled to practice law; and no corporation shall organize corpora- 
tions, or draw agreements, or other legal documents, or draw wills, or practice 
law, or give legal advice, or hold itself out in any manner as being entitled to 
do any of the foregoing acts, by or through any person orally or by advertise- 
ment, letter or circular. The provisions of this section shall be in addition to 
and not in lieu of any other provisions of Chapter 84. Provided, that nothing in 
this section shall be construed to prohibit a banking corporation authorized 
and licensed to act in a fiduciary capacity from performing any clerical, 
accounting, financial or business acts required of it in the performance of its 
duties as a fiduciary or from performing ministerial and clerical acts in the 
preparation and filing of such tax returns as are so required, or from discussing 
the business and financial aspects of fiduciary relationships. Provided, how- 
ever, this section shall not apply to corporations authorized to practice law 
under the provisions of Chapter 55B of the General Statutes of North Carolina. 

To further clarify the foregoing provisions of this section as they apply to 
corporations which are authorized and licensed to act in a fiduciary capacity: 

(1) A corporation authorized and licensed to act in a fiduciary capacity 
shall not: 

a. Draw wills or trust instruments; provided that this shall not be 
construed to prohibit an employee of such corporation from 
conferring and cooperating with an attorney who is not a salaried 
employee of the corporation, at the request of such attorney, in 
connection with the attorney’s performance of services for a client 
who desires to appoint the corporation executor or trustee or 
otherwise to utilize the fiduciary services of the corporation. 

b. Give legal advice or legal counsel, orally or written, to any 
customer or prospective customer or to any person who is consid- 
ering renunciation of the right to qualify as executor or adminis- 
trator or who proposes to resign as guardian or trustee, or to any 
other person, firm or corporation. 

c. Advertise to perform any of the acts prohibited herein; solicit to 
perform any of the acts prohibited herein; or offer to perform any 
of the acts prohibited herein. 

(2) Except as provided in subsection (b) of this section, when any of the 
following acts are to be performed in connection with the fiduciary 
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activities of such a corporation, said acts shall be performed for the 
corporation by a duly licensed attorney, not a salaried employee of the 
corporation, retained to perform legal services required in connection 
with the particular estate, trust or other fiduciary matter: 


a. Offering wills for probate. 

b. Preparing and publishing notice of administration to creditors. 

c. Handling formal court proceedings. 

d. Drafting legal papers or giving legal advice to spouses concerning 
rights to an elective share under Article 1A of Chapter 30 of the 
General Statutes. 

e. Resolving questions of domicile and residence of a decedent. 

f. Handling proceedings involving year’s allowances of widows and 
children. 

g. Drafting deeds, notes, deeds of trust, leases, options and other 
contracts. ; 

h. Drafting instruments releasing deeds of trust. 

i. Drafting assignments of rent. 

j. Drafting any formal legal document to be used in the discharge of 
the corporate fiduciary’s duty. 

k. In matters involving estate and inheritance taxes, gift taxes, and 


federal and State income taxes: 

1. Preparing and filing protests or claims for refund, except 
requests for a refund based on mathematical or clerical 
errors in tax returns filed by it as a fiduciary. 

2. Conferring with tax authorities regarding protests or claims 
for refund, except those based on mathematical or clerical 
errors in tax returns filed by it as a fiduciary. 

3. Handling petitions to the tax court. 

1. Performing legal services in insolvency proceedings or before a 
referee in bankruptcy or in court. 
m. In connection with the administration of an estate or trust: 

1. Making application for letters testamentary or letters of 
administration. 

2. Abstracting or passing upon title to property. 

3. Handling litigation relating to claims by or against the estate 
or trust. 

4. Handling foreclosure proceedings of deeds of trust or other 
security instruments which are in default. 


(3) When any of the following acts are to be performed in connection with 


the fiduciary activities of such a corporation, the corporation shall 

comply with the following: 

a. The initial opening and inventorying of safe deposit boxes in 
connection with the administration of an estate for which the 
corporation is executor or administrator shall be handled by, or 
with the advice of, an attorney, not a salaried employee of the 
corporation, retained by the corporation to perform legal services 
required in connection with that particular estate. 

b. The furnishing of a beneficiary with applicable portions of a 
testator’s will relating to such beneficiary shall, if accompanied 
by any legal advice or opinion, be handled by, or with the advice 
of, an attorney, not a salaried employee of the corporation, 
retained by the corporation to perform legal services required in 
connection with that particular estate or matter. 

c. In matters involving estate and inheritance taxes and federal and 
State income taxes, the corporation shall not execute waivers of 
statutes of limitations without the advice of an attorney, not a 
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salaried employee of the corporation, retained by the corporation 
to perform legal services in connection with that particular estate 
or matter. 

d. An attorney, not a salaried employee of the corporation, retained by 
the corporation to perform legal services required in connection 
with an estate or trust shall be furnished copies of inventories 
and accounts proposed for filing with any court and proposed 
federal estate and North Carolina inheritance tax returns and, on 
request, copies of proposed income and intangibles tax returns, 
and shall be afforded an opportunity to advise and counsel the 
corporate fiduciary concerning them prior to filing. 

(b) Nothing in this section shall prohibit an attorney retained by a corpo- 
ration, whether or not the attorney is also a salaried employee of the 
corporation, from representing the corporation or an affiliate, or from repre- 
senting an officer, director, or employee of the corporation or an affiliate in any 
matter arising in connection with the course and scope of the employment of 
the officer, director, or employee. Notwithstanding the provisions of this 
subsection, the attorney providing such representation shall be governed by 
and subject to all of the Rules of Professional Conduct of the North Carolina 
State Bar to the same extent as all other attorneys licensed by this State. 
(MOS3iivc157,'s. 2: 1937, 6: 155.892 eh955e64526)82 16D Caahe as t70en ee 


Gu (4g 1997-2035.S) bee2000sIi/ SxisaS,) 


Cross References. — As to right of elective 
share, see G.S. 30-3.1 et seq. 

Legal Periodicals. — For comment on the 
1955 amendment, see 33 N.C.L. Rev. 528 
(1952). 

For comment on tax and corporate aspects of 
professional incorporation in North Carolina, 
see 48 N.C.L. Rev. 573 (1970). 


CASE 


Purpose. — The main purpose of this sec- 
tion is to prohibit corporations from performing 
legal services for others. Duke Power Co. v. 
Daniels, 86 N.C. App. 469, 358 S.B.2d 87 
(1987). 

A licensed attorney who is a full-time 
employee of an insurance company may 
not ethically represent one of the company’s 
insureds as counsel of record in an action 
brought by a third party for a claim covered by 
the terms of the insurance policy or appear as 
counsel of record for the insured in the prose- 
cution of a subrogation claim for property dam- 
age. Gardner v. North Carolina State Bar, 316 
N.C. 285, 341 8.E.2d° 517 (1986), 

Signing of Complaint by Employee Was 
Not Unauthorized Practice of Law. — Elec- 
tric utility company, by having its lay employee 


For note on the unauthorized practice of law 
by corporations, see 65 N.C.L. Rev. 1422 (1987). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 389. 

For a comment on ethical and legislative 
considerations of multidisciplinary practices, 
see 36 Wake Forest L. Rev. 193 (2001). 


NOTES 


sign a complaint in a small claim action to 
collect an unpaid power bill, did not practice 
law in violation of the provisions of this section. 
Duke Power Co. v. Daniels, 86 N.C. App. 469, 
S59 y> Hed 8711987): 

A private cause of action did not exist 
for an alleged unauthorized practice of 
law by a corporation; therefore, decedent’s 
heirs could not recover for an alleged breach of 
fiduciary duty by a university that had drafted 
a will for the decedent whereby the decedent 
transferred her assets to the university. Baars 
v. Campbell Univ., Inc., 148 N.C. App. 408, 558 
S.E.2d 871, 2002 N.C. App. LEXIS 30 (2002), 
cert. denied, 355 N.C. 490, 563 S.E.2d 563 
(2002). 

Cited in In re Stroh Brewery Co., 116 N.C. 
App. 178, 447 S.E.2d 803 (1994). 


§ 84-5.1. Rendering of indigent legal services by nonprofit 


corporations. 


Subject to the rules and regulations of the North Carolina State Bar, as 
approved by the Supreme Court of North Carolina, a nonprofit corporation, 
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organized under Chapter 55A of the General Statutes of North Carolina for the 
sole purpose of rendering indigent legal services, may render such services 
through attorneys duly licensed to practice law in North Carolina. (1977, c. 
841, s. 1.) 


§ 84-6. Exacting fee for conducting foreclosures prohib- 
ited to all except licensed attorneys. 


It shall be unlawful to exact, charge, or receive any attorney’s fee for the 
foreclosure of any mortgage under power of sale, unless the foreclosure is 
conducted by licensed attorney-at-law of North Carolina, and unless the full 
amount charged as attorney’s fee is actually paid to and received and retained 
by such attorney, without being directly or indirectly shared with or rebated to 
anyone else, and it shall be unlawful for any such attorney to make any 
showing that he has received such a fee unless he has received the same, or to 
share with or rebate to any other person, firm, or corporation such fee or any 
part thereof received by him; but such attorney may divide such fee with 
another licensed attorney-at-law maintaining his own place of business and 
not an officer or employee of the foreclosing party, if such attorney has assisted 
in performing the services for which the fee is paid, or resides in a place other 
than that where the foreclosure proceedings are conducted, and has forwarded 
the case to the attorney conducting such foreclosure. (1931, c. 157, s. 3.) 


§ 84-7. District attorneys, upon application, to bring in- 
junction or criminal proceedings. 


The district attorney of any of the superior courts shall, upon the application 
of any member of the Bar, or of any bar association, of the State of North 
Carolina, bring such action in the name of the State as may be proper to enjoin 
any such person, corporation, or association of persons who it is alleged are 
violating the provisions of G.S. 84-4 to 84-8, and it shall be the duty of the 
district attorneys of this State to indict any person, corporation, or association 
of persons upon the receipt of information of the violation of the provisions of 
Gis) 84-4 to 84-8, (1931, ¢ 157, s. 4; 1973, ¢. 47, s. 2.) 


Cross References. — As to the power of the enjoin unauthorized practice of law, see G.S. 
North Carolina State Bar to investigate and 84-37. 


CASE NOTES 


Cited in North Carolina Bd. of Pharmacy v. 
Lane, 248 N.C. 134, 102 S.E.2d 832 (1958). 


§ 84-8. Punishment for violations; legal clinics of law 
schools excepted. 


Any person, corporation, or association of persons violating the provisions of 
G.S. 84-4 to 84-8 shall be guilty of a Class 1 misdemeanor. Provided, that G.S. 
84-4 to 84-8 shall not apply to any law school or law schools conducting a legal 
clinic and receiving as their clientage only those persons unable financially to 
compensate for legal advice or services rendered. (1931, c. 157, s. 5; c. 347; 
1993, c. 539, s. 597; 1994, Ex. Sess., c. 24, s. 14(c).) 
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CASE NOTES 


Cited in Beyer v. N.C. Div. of Mental Health, — F. Supp. 2d —, 2001 U.S. Dist. LEXIS 15284 
— F. Supp. 2d —, 2001 U.S. Dist. LEXIS 16968 (W.D.N.C. Sept. 21, 2001). 
(W.D.N.C. Oct. 16, 2001); Olvera v. Edmundson, 


§ 84-9. Unlawful for anyone except attorney to appear for 
creditor in insolvency and certain other pro- 
ceedings. 


It shall be unlawful for any corporation, or any firm or other association of 
persons other than a law firm, or for any individual other than an attorney 
duly licensed to practice law, to appear for another in any bankruptcy or 
insolvency proceeding, or in any action or proceeding for or growing out of the 
appointment of a receiver, or in any matter involving an assignment for the 
benefit of creditors, or to present or vote any claim of another, whether under 
an assignment or transfer of such claim or in any other manner, in any of the 
actions, proceedings or matters hereinabove set out. (1931, c. 208, s. 2.) 


Cross References. — As to unlawful solici- 
tation of claims of creditors in insolvency, etc., 
proceedings, see G.S. 23-46. 


§ 84-10. Violation of G.S. 84-9 a misdemeanor. 


Any individual, corporation, or firm or other association of persons violating 
any provision of G.S. 84-9 shall be guilty of a Class 1 misdemeanor. (1931, c. 
2081S. 3; 1993) c7539, s098nd 9944 Ex,oesss5 en24es, 14(c)) 


CASE NOTES 


Cited in North Carolina Bd. of Pharmacy v. 
Lane, 248 N.C. 134, 102 S.E.2d 832 (1958). 


ARTICLE 2. 
Relation to Client. 


§ 84-11. Authority filed or produced if requested. 


Every attorney who claims to enter an appearance for any person shall, upon 
being required so to do, produce and file in the clerk’s office of the court in 
which he claims to enter an appearance, a power or authority to that effect 
signed by the persons or some one of them for whom he is about to enter an 
appearance, or by some person duly authorized in that behalf, otherwise he 
shall not be allowed so to do: Provided, that when any attorney claims to enter 
an appearance by virtue of a letter to him directed (whether such letter purport 
a general or particular employment), and it is necessary for him to retain the 
letter in his own possession, he shall, on the production of said letter setting 
forth such employment, be allowed to enter his appearance, and the clerk shall 
make a note to that effect upon the docket. (R.C., c. 31, s. 57; Code, s. 29; Rev., 
elo MC ns Sas. 2008) 


Cross References. — As to appearance by Revised Model of Attorney-Client Relationship: 
attorney, see G.S. 1-11. The Argument for Autonomy,” see 65 N.C.L. 
Legal Periodicals. — For essay, “Toward a __ Rev. 315 (1987). 
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CASE NOTES 


Sufficiency of Writing. — The power of 
attorney which a lawyer may be required to file, 
pursuant to this section, is some writing ad- 
dressed to him by the client or an agent for the 
client. Therefore, letters written by the client to 
third persons expressing gratification because 
of the employment of a particular attorney will 
not suffice to supply the want of power. Day v. 
Adams, 63 N.C. 254 (1869). 

A power of attorney, signed by the purchaser 
of a note, in the name of the payee, is sufficient 
authority under this section for an attorney-at- 
law to appear in a cause in court, although the 
agent has no written authority to make the 
power. Johnson ex rel. Adams v. Sikes, 49 N.C. 
70 (1856). 

A power of attorney given by a married 
woman to dismiss an action need not be regis- 
tered. Hollingsworth v. Harman, 83 N.C. 153 
(1880). 

Right to Question Authority of Attorney. 
— While an attorney who claims to enter an 
appearance for any party to an action may be 
required to produce and file a power or author- 
ity as provided in this section, once an attorney 
has entered an appearance and has been recog- 
nized by the court as an attorney in the cause, 
the opposite party may not call in question his 
authority. Henderson v. Henderson, 232 N.C. 1, 
59 S.E.2d 227 (1950). 

Time of Demand for Authority. — The 
defendant has the right, because of this section 
to demand the authority at the return term of a 
summons. Reece v. Reece, 66 N.C. 377 (1872). 


If the demand for the power of attorney is 
made at the return term, it is the practice and 
within the discretion of the judge to extend the 
time; if, however, such demand is not made at 
the proper time, and before the right to appear 
has been recognized, it comes too late, unless 
there are peculiar circumstances tending to 
excuse the party for not making it in apt time. 
Reece v. Reece, 66 N.C. 377 (1872). 

After an attorney has entered an appearance 
and has been recognized by the court as attor- 
ney in the cause, no written authority can be 
required of him at a subsequent time. This 
means that the opposite party shall not call in 
question his authority, unless he does so within 
the time and in accordance with the provision 
of this section. Day v. Adams, 63 N.C. 254 
(1869); City of New Bern v. Jones, 63 N.C. 606 
(1869). 

When Client Present. — If a written au- 
thority is required under this section the attor- 
ney must produce the same, even if his client is 
present at the bar of the court. Day v. Adams, 
63 N.C. 254 (1869). 

Special Appearance for Nonresident. — 
Upon special appearance of the attorneys of a 
husband who was a nonresident and a fugitive 
from justice, and whose property had been 
attached by his wife, for the purpose of moving 
to dismiss the action, the court should, on 
motion made, have required them to file their 
written authority under this section. Walton v. 
Walton, 178: N:C. 73,100 S.E. 176 (1919). 

Cited in Byrd v. Trustees of Watts Hosp., 29 
N.C. App. 564, 225 S.E.2d 329 (1976). 


§ 84-12. Failure to file complaint, attorney liable for costs. 


When a plaintiff is compelled to pay the costs of his suit in consequence ofa 
failure on the part of his attorney to file his complaint in proper time, he may 
sue such attorney for all the costs by him so paid, and the receipt of the clerk 
may be given in evidence in support of such claim. (1786, c. 253, s. 6; ig OFA 
9, s. 5; Code, s. 22; Rev., s. 214; C.S., s. 201.) 


CASE NOTES 


This section is not exhaustive, and the 
courts have power to order counsel to pay costs 
of cases in which they have been guilty of gross 


negligence (even of a kind not included in this 
section), such conduct being a sort of contempt. 
Ex parte Robins, 63 N.C. 309 (1869). 


§ 84-13. Fraudulent practice, attorney liable in double 
damages. 

If any attorney commits any fraudulent practice, he shall be liable in an 

action to the party injured, and on the verdict passing against him, judgment 


shall be given for the plaintiff to recover double damages. (1743, c. 37; he Oe 
Oren (Codes 23 Revs 215) 0. o., 5.7202.) 
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Legal Periodicals. — For article, “The 
Learned Profession Exemption of the North 
Carolina Deceptive Trade Practices Act: The 


CH. 84. ATTORNEYS-AT-LAW 


§84-13 


Wrong Bright Line?,” see 15 Campbell L. Rev. 
223 (1993). 


CASE NOTES 


The elements of fraud are: (1) False rep- 
resentation or concealment of a material fact, 
(2) reasonably calculated to deceive, (3) made 
with intent to deceive, (4) which does in fact 
deceive, (5) resulting in damage to the injured 
party. Jordan v. Crew, 125 N.C. App. 712, 482 
S.E.2d 735 (1997), cert. denied, 346 N.C. 279, 
487 S.E.2d 548 (1997). 

Constructive Fraud. — Constructive fraud 
differs from actual fraud in that the intent to 
deceive is not an essential element. Jordan v. 
Crew, 125 N.C. App. 712, 482 S.E.2d 735 (1997), 
cert. denied, 346 N.C. 279, 487 S.E.2d 548 
(1997). 

Constructive Fraud Shown. — Trustee 
had a fiduciary relationship to plaintiffs and in 
the performance of his obligation to file annual 
accountings defendant trustee did not act 
openly, fairly, and honestly, which was tanta- 
mount to constructive fraud; thus, the trial 
court did not err in awarding double damages. 
Estate of Smith ex rel. Smith v. Underwood, 
127 NC App. 1) 487 5b 2a 307 A997) “cert: 
denied, 347 N.C. 398, 494 S.E.2d 410 (1997). 

Section Not Limited to Actual Fraud 
Cases. — This section does not limit its appli- 
cability to cases of actual fraud. Booher v. Frue, 
98 N.C. App. 570, 394 S.E.2d 816 (1990). 

Aliens Prevented from Practicing. — No 
one should be presented to the public under the 
panoply of such a license (to practice law), 
against whom an injured suitor would not have 
the full benefit of such remedy as the laws of 
the State provide, in the event of fraudulent or 
negligent practice. An alien could not be admit- 
ted to practice, as actions under this section 
would be removable to the United States 
courts. Ex parte Thompson, 10 N.C. 355 (1824). 

Presumption of Fraud. — The relation of 
attorney and client is one of a fiduciary charac- 
ter, and gives rise to a presumption of fraud 
when the former, in dealing with the latter, 
obtains an advantage. Egerton v. Logan, 81 
NEG 27h Sag). 

Fraud Not Found. — Any damages sus- 
tained by plaintiffs due to problems with trade- 
marks they thought they were acquiring did 
not proximately result from any acts or omis- 
sions of defendants attorneys, where two corpo- 


rate officers of plaintiffs companies were in- 
formed before the acquisition by a vice- 
president of defendant company that the 
trademarks, which were very similar to and 
thus conflicted with the marks of another com- 
pany, were not federally registered and that 
applications for their registration had been 
rejected; the knowledge of the president or 
agent of a corporation is imputed to the corpo- 
ration itself. Jay Group, Ltd. v. Glasgow, 139 
N.C. App. 595, 534 S.E.2d 233, 2000 N.C. App. 
LEXIS 975 (2000), cert. denied, 353 N.C. 265, 
546 S.E.2d 100 (2000). 

When an attorney mishandles client funds, 
there is a presumption of fraud as a matter of 
law, and this section applies. Ehlenbeck v. Pat- 
ton, 58 Bankr. 149 (W.D.N.C. 1986). 

In a bankruptcy proceeding in which 
client of bankrupt attorney filed a proof of 
claim relating to attorney’s embezzlement of 
money delivered to him in trust, the bank- 
ruptcy judge did not err in finding client’s 
actual damages, then doubling the damages 
pursuant to this section, and finding the entire 
amount nondischargeable. Ehlenbeck v. Patton, 
58 Bankr. 149 (W.D.N.C. 1986). 

The provision for double damages ap- 
plies only after a factual determination at trial 
of fraudulent practice by an attorney and, thus, 
did not apply where plaintiffs accepted defen- 
dant’s offer of judgment tendered pursuant to 
G.S. 1A-1, Rule 68. Estate of Wells v. Toms, 129 
N.C. App. 413, 500 S.E.2d 105 (1998). 

Double Damages Awarded. — Where de- 
fendant was successor trustee and administra- 
tor of estate the trial court did not err in 
applying this section and allowing double com- 
pensatory damages against defendant. Melvin 
v. Home Fed. Sav. & Loan Ass’n, 125 N.C. App. 
660, 482 S.E.2d 6 (1997), cert. denied, 346 N.C. 
281, 487 S.E.2d 551 (1997). 

Applied in Sigmon v. Miller-Sharpe, Inc., 
197 Bankr. 810 (W.D.N.C. 1996). 

Cited in Nobles v. First Carolina Communi- 
cations, Inc., 108 N.C. App. 127, 423 S.K.2d 312 
(1992); State v. Baldwin, 125 N.C. App. 530, 482 
S.Ei2d ‘1 (1997), cert.’ granted; 345 N:@S*756) 
485 S.E.2d 299 (1997), discretionary review 
improvidently allowed, 347 N.C. 348, 492 
S.E.2d 354 (1997). 
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ARTICLE 3. 


Arguments. 


§ 84-14: Recodified as G.S. 7A-97 by Session Laws 1995, c. 431, s. 7. 


ARTICLE 4. 


North Carolina State Bar. 


§ 84-15. Creation of North Carolina State Bar as an 
agency of the State. 


There is hereby created as an agency of the State of North Carolina, for the 
purposes and with the powers hereinafter set forth, the North Carolina State 


Pare935.c, 210,:s:, 1.) 


Legal Periodicals. — For review of this 
section and those immediately following, see 11 
N.C.L. Rev. 191 (1933). 

For article on “The Organized Bar in North 
Carolina,” see 30 N.C.L. Rev. 337 (1952). 


For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

For survey of 1977 law on professional re- 
sponsibility and the administration of justice, 
see 56 N.C.L. Rev. 871 (1978). 


CASE NOTES 


The purpose of the statute creating the 
North Carolina State Bar is to enable the 
Bar to render more effective service in improv- 
ing the administration of justice, particularly 
in dealing with the problem of admission to the 
Bar, and of disciplining and disbarring attor- 
neys-at-law. Baker v. Varser, 240 N.C. 260, 82 
S.E.2d 90 (1954). 

Effect of Proceedings Before State Bar. 
— Where the status of plaintiff’s license as an 
attorney was at issue and was finally adjudi- 
cated in proceedings before the State Bar and 
the Bar Council, and plaintiff did not appeal 
the Bar’s order of disbarment, that judgment 


was conclusive as to those matters which were 
at issue and determined in those proceedings, 
and plaintiff could not relitigate the identical 
issue considered and finally determined in the 
proceedings before the State Bar. Vann v. North 
Carolina State Bar, 79 N.C. App. 166, 339 
S.E.2d 95 (1986). 

Cited in In re Parker, 209 N.C. 693, 184 S.E. 
532 (1936); North Carolina State Bar v. Hall, 
293 N.C. 539, 238 S.E.2d 521 (1977); North 
Carolina State Bar v. Frazier, 62 N.C. App. 172, 
302 S.E.2d 648 (1983); In re Beasley, 151 N.C. 
App. 569, 566 S.E.2d 125, 2002 N.C. App. 
LEXIS 760 (2002). 


§ 84-16. Membership and privileges. 


The membership of the North Carolina State Bar shall consist of two classes, 


active and inactive. 


The active members shall be all persons who shall have heretofore obtained, 
or who shall hereafter obtain, a license or certificate, which shall at the time be 


valid and effectual, entitling them to practice 


law in the State of North 


Carolina, who shall have paid the membership dues hereinafter specified, 


unless classified as an inactive membe 
No person other than a member of the 


r by the Council as hereinafter provided. 
North Carolina State Bar shall practice 


in any court of the State except foreign attorneys as provided by statute. 
Inactive members shall be all persons found by the Council to be not engaged 


in the practice of law and not holding t 


hemselves out as practicing attorneys 


and not occupying any public or private positions in which they may be called 
upon to give legal advice or counsel or to examine the law or to pass upon, 
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adjudicate, or offer an opinion concerning the legal effect of any act, document, 
or law. 

All active members shall be required to pay annual membership fees, and 
shall have the right to vote in elections held by the district bar in the judicial 
district in which the member resides. Provided, that if a member desires to 
vote with the bar of some district in which the member practices, other than 
that in which the member resides, the member may do so by filing with the 
Secretary of the North Carolina State Bar a statement in writing that the 
member desires to vote in the other district: Provided, however, that in no case 
shall the member be entitled to vote in more than one district. (1933, c. 210, s. 
2° 193950 21 sly 1941344) Sse 52,341969. cr 4 tic. 604c) L190 7s saa le ae 
c. 1152 0s; 1 1981, 788) s) 2: 1983)c, 5896411985, 6.621 1995. Ce4 eon 


Legal Periodicals. — For comment on the 
1939 and 1941 amendments, see 17 N.C.L. Rev. 
341 (1939), and 19 N.C.L. Rev. 453 (1941). 


§ 84-17. Government. 


The government of the North Carolina State Bar is vested in a council of the 
North Carolina State Bar referred to in this Chapter as the “Council”, which 
shall be composed of 55 councilors exclusive of officers, except as hereinafter 
provided, to be appointed or elected as hereinafter set forth, the officers of the 
North Carolina State Bar, who shall be councilors during their respective 
terms of office, and each retiring president of the North Carolina State Bar who 
shall be a councilor for one year from the date of expiration of his term as 
president. Notwithstanding any other provisions of the law, the North Caro- 
lina State Bar may acquire, hold, rent, encumber, alienate, and otherwise deal 
with real or personal property in the same manner as any private person or 
corporation, subject only to the approval of the Governor and the Council of 
State as to the acquisition, rental, encumbering, leasing and sale of real 
property. The Council shall be competent to exercise the entire powers of the 
North Carolina State Bar in respect of the interpretation and administration 
of this Article, the acquisition, lease, sale, or mortgage of property, real or 
personal, the seeking of amendments hereto, and all other matters. There shall 
be one councilor from each judicial district and additional councilors as are 
necessary to make the total number of councilors 55. The additional councilors 
shall be allocated and reallocated by the North Carolina State Bar every six 
years based on the number of active members of each judicial district bar 
according to the records of the North Carolina State Bar and in accordance 
with a formula to be adopted by the North Carolina State Bar, to insure an 
allocation based on lawyer population of each judicial district bar as it relates 
to the total number of active members of the State Bar. 

A councilor whose seat has been eliminated due to a reallocation shall 
continue to serve on the Council until expiration of the remainder of the 
current term. A councilor whose judicial district is altered by the General 
Assembly during the councilor’s term shall continue to serve on the Council 
until the expiration of the term and shall represent the district wherein the 
councilor resides or with which the councilor has elected to be affiliated. If 
before the alteration of the judicial district of the councilor the judicial district 
included both the place of residence and the place of practice of the councilor, 
and if after the alteration of the judicial district the councilor’s place of 
residence and place of practice are located in different districts, the councilor 
must, not later than 10 days from the effective date of the alteration of the 
district, notify the Secretary of the North Carolina State Bar of an election to 
affiliate with and represent either the councilor’s district of residence or 
district of practice. 
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In addition to the 55 councilors, there shall be three public members not 
licensed to practice law in this or any other state who shall be appointed by the 
Governor. The public members may vote and participate in all matters before 
the Council to the same extent as councilors elected or appointed from the 
Various judicial districts, (1933, ¢ 210,s. 3: 1937, cools. 1) 1900, Gols. 1 
oGdeee osteo Oe coo se 21977, Ce o4 ls, 2) 1979e coi Ugssm a2, lool 
Ceres. s. 8: 1985.c. 60's. 1, 1987, c.316,'s. 1; 1995, c. 431s: 9.) 


Legal Periodicals. — For article on the 
criminal defendant who proposes or commits 
perjury, see 17 N.C. Cent. L.J. 157 (1988). 


CASE NOTES 


Cited in In re Beasley, 151 N.C. App. 569, 
566 S.E.2d 125, 2002 N.C. App. LEXIS 760 
(2002). 


§ 84-18. Terms, election and appointment of councilors. 


(a) Except as set out in this section, the terms of councilors are fixed at three 
years commencing on the first day of January in the year following their 
election. A year shall be the calendar year. No councilor may serve more than 
three successive three-year terms but a councilor may serve an unlimited 
number of three successive three-year terms provided a three-year period of 
nonservice intervenes in each instance. Any councilor serving a partial term of 
18 months or more is considered to have served a full term and shall be eligible 
to be elected to only two successive three-year terms in addition to the partial 
term. Any councilor serving a partial term of less than 18 months is eligible to 
be elected to three successive three-year terms in addition to the partial term. 
This paragraph shall not apply to officers of the State Bar. 

The secretary of a judicial district bar shall notify the secretary-treasurer of 
the State Bar in writing of any additions to or deletions from the delegation of 
councilors representing the district within 90 days of the effective date of the 
change. No new councilor shall assume a seat until official notice of the election 
has been given to the secretary-treasurer of the State Bar. 

Any active member of the North Carolina State Bar is eligible to serve as a 
councilor from the judicial district in which the member is eligible to vote. 

(b) The Council may promulgate rules to govern the election and appoint- 
ment of councilors. The election and appointment of councilors shall be as 
follows: 

Each judicial district bar shall elect one eligible North Carolina State Bar 
member for each Council vacancy in the district. Any vacancy occurring after 
the election, whether caused by resignation, death, reconfiguration of the 
district by the General Assembly, or otherwise shall be filled by the judicial 
district bar in which the vacancy occurs. The appointment shall be for the 
unexpired portion of the term and shall be certified to the Council by the 
judicial district bar. Any appointed councilor shall be subject to the terms set 
forth in subsection (a) of G.S. 84-18. 

(c) Public members shall serve three-year terms. No public member shall 
serve more than two complete consecutive terms. The Secretary of the North 
Carolina State Bar shall promptly inform the Governor when any seat 
occupied by a public member becomes vacant. The successor shall serve the 
remainder of the term. Any public member serving a partial term of 18 months 
or more is considered to have served a full term and is eligible to be elected to 
only one additional three-year term in addition to the partial term. Any public 
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member serving a partial term of less than 18 months is eligible to be elected 
to two successive three-year terms in addition to the partial term. (19338, c. 210, 
si4- 1958 ce, d3 10, si b1979Nerb 70; se8; 198) ex 188si47 198bse60hsseaee: 
198 Fier B16 ss8 251995 tom43ik sn0)) 


§ 84-18.1. Membership and fees of district bars. 


(a) The district bar shall be a subdivision of the North Carolina State Bar 
subject to the general supervisory authority of the Council and may adopt 
rules, regulations and bylaws that are not inconsistent with this Article. A copy 
of any rules, regulations and bylaws that are adopted, along with any 
subsequent amendments, shall be transmitted to the Secretary-Treasurer of 
the North Carolina State Bar. 

(b) Any district bar may from time to time by a majority vote of the members 
present at a duly called meeting prescribe an annual membership fee to be 
paid by its active members as a service charge to promote and maintain its 
administration, activities and programs. The fee shall be in addition to, but 
shall not exceed, the amount of the membership fee prescribed by G.S. 84-34 
for active members of the North Carolina State Bar. The district bar may also 
charge a late fee, which shall not exceed fifteen dollars ($15.00), for the failure 
to pay judicial district bar dues on time. The district bar shall mail a written 
notice to every active member of the district bar at least 30 days before any 
meeting at which an election is held to impose or increase mandatory district 
bar dues. Every active member of a district bar which has prescribed an annual 
membership fee shall keep its secretary-treasurer notified of his correct 
mailing address and shall pay the prescribed fee at the time and place set forth 
in the demand for payment mailed to him by its secretary-treasurer. The name 
of each active member of a district bar who is more than 12 full calendar 
months in arrears in the payment of any fee shall be furnished by the 
secretary-treasurer of the district bar to the Council. In the exercise of its 
powers as set forth in G.S. 84-23, the Council shall thereupon take disciplinary 
or other action with reference to the delinquent as it considers necessary and 
proper. (1969, c. 241; 1983, c. 390, s. 1; 1995, c..431,s. 11; 2005-396,65.2)) 


Effect of Amendments. — Session Laws 
2005-396, s. 2, effective September 14, 2005, 
and applicable to fees assessed on or after that 


date, added the present third sentence in sub- 
section (b). 


OPINIONS OF ATTORNEY GENERAL 


The BarCARES Program could be a law- 
ful use of mandatory bar dues imposed by 
local district bar organizations as long as the 
program was restricted to attorney members of 
the bar and was directly related to addressing 
identifiable problems that were affecting, or 


that might in the future affect, an attorney’s 
competence to practice law or professional con- 
duct. See opinion of Attorney General to L. 
Thomas Lunsford, II, Executive Director, North 
Carolina State Bar, 2001 N.C. AG LEXIS 24 
(8/16/01). 


§ 84-19. Judicial districts definition. 


For purposes of this Article, the term “judicial district” refers to prosecutorial 
districts established by the General Assembly and the term “district bar” 
means the bar of a judicial district as defined by this section. (1933, c. 210, s. 
Of 19507 C6014 s251979 "cr (0s 4s W9OSTecu sib sro: 1O9bNce 451 Nemiee 
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§ 84-20. Compensation of councilors. 


The members of the Council and members of committees when actually 
engaged in the performance of their duties, including committees sitting upon 
disbarment proceedings, shall receive as compensation for the time spent in 
attending meetings an amount to be determined by the Council, subject to 
approval of the North Carolina Supreme Court, and shall receive actual 
expenses of travel and subsistence while engaged in their duties provided that 
for transportation by use of private automobile the expense of travel shall not 
exceed the rate per mile allowed by G.S. 138-6. The Council shall determine 
per diem and mileage to be paid. The allowance fixed by the Council shall be 
paid by the secretary-treasurer of the North Carolina State Bar upon presen- 
tation of appropriate documentation by each member. (1933, c. 210, s. 6; 1935, 
caatndO5ooc. 1310) s. 2; 1971, c; 13,sx1;/1995, c. 4311s. 13.) 


§ 84-21. Organization of Council; publication of rules, reg- 
ulations and bylaws. 


The rules and regulations adopted by the Council under this Article may be 
amended by the Council from time to time in any manner not inconsistent with 
this Article. Copies of all rules and regulations and of all amendments adopted 
by the Council shall be certified to the Chief Justice of the Supreme Court of 
North Carolina, entered by the North Carolina Supreme Court upon its 
minutes, and published in the next ensuing number of the North Carolina 
Reports and in the North Carolina Administrative Code: Provided, that the 
court may decline to have so entered upon its minutes any rules, regulations 
and amendments which in the opinion of the Chief Justice are inconsistent 
with this Article. (1933, c. 210, s. 7; 1991, c. 418, s. 7; 1995, c. 431, s. 14.) 


Legal Periodicals. — For article on the 
criminal defendant who proposes or commits 
perjury, see 17 N.C. Cent. L.J. 157 (1988). 


CASE NOTES 


Promulgation of Rules. — A rule requiring 
a candidate for the bar exam to have graduated 
from an ABA-accredited law school was prop- 
erly adopted, even though it was not promul- 
gated as a rule under the Administrative Pro- 
cedure Act, as this section gives the State Bar 
Council specific directions on how to adopt 
rules, which the Council complied with. Bring v. 
North Carolina State Bar, 348 N.C. 655, 501 
5.H.20.907 (1998). 

Promulgation May Be Refused. — This 
section empowers the Chief Justice of the Su- 


preme Court to determine whether rules of the 
Board of Law Examiners are in compliance 
with this Article, of which G.S. 84-24 is a part, 
and to refuse them promulgation if they do not 
so comply. Keenan v. Board of Law Exmrs., 317 
F. Supp. 1350 (E.D.N.C. 1970). 

Cited in In re Willis, 286 N.C. 207, 209 
S.E.2d 457 (1974); In re Rogers, 297 N.C. 48, 
253 S.E.2d 912 (1979); North Carolina State 
Bar v. DuMont, 52 N.C. App. 1, 277 S.E.2d 827 
(1981); In re Beasley, 151 N.C. App. 569, 566 
S.E.2d 125, 2002 N.C. App. LEXIS 760 (2002). 


§ 84-22. Officers and committees of the North Carolina 


State Bar. 


The officers of the North Carolina State Bar and the Council shall consist of 
a president, president-elect, vice-president and an immediate past president, 
who shall be deemed members of the Council in all respects. The president, 


president-elect and vice-president need 
time of their election. There shall be as 


not be members of the Council at the 


ecretary-treasurer who shall also have 


the title of executive director, but who shall not be a member of the Council. All 
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officers shall be elected annually by the Council at an election to take place at 
the annual meeting of the North Carolina State Bar. The regular term of all 
officers is one year. The Council is the judge of the election and qualifications 
of its members. 

In addition to the committees and commissions as may be specifically 
established or authorized by law, the North Carolina State Bar may have 
committees, standing or special, as from time to time the Council deems 
appropriate for the proper discharge of the duties and functions of the North 
Carolina State Bar. The Council shall determine the number of members, 
composition, method of appointment or election, functions, powers and duties, 
structure, authority to act, and other matters relating to each committee. Any 
committee may, at the discretion of the appointing or electing authority, be 
composed of Council members or members of the North Carolina State Bar 
who are not members of the Council, or of lay persons, or of any combination. 
(1933.6) 2105's.3; 1941, c. 344, ss455;-1973, co 1520s. 3; 1979he, STU se 
1995 Hey Asal on) 


§ 84-23. Powers of Council. 


(a) The Council is vested, as an agency of the State, with the authority to 
regulate the professional conduct of licensed lawyers and State Bar certified 
paralegals. Among other powers, the Council shall administer this Article; take 
actions that are necessary to ensure the competence of lawyers and State Bar 
certified paralegals; formulate and adopt rules of professional ethics and 
conduct; investigate and prosecute matters of professional misconduct; grant 
or deny petitions for reinstatement; resolve questions pertaining to member- 
ship status; arbitrate disputes concerning legal fees; certify legal specialists 
and paralegals and charge fees to applicants and participants necessary to 
administer these certification programs; determine whether a member is 
disabled; maintain an annual registry of interstate and international law firms 
doing business in this State; and formulate and adopt procedures for accom- 
plishing these purposes. The Council may do all things necessary in the 
furtherance of the purposes of this Article that are not otherwise prohibited by 
law. 

(b) The Council or any committee of the Council, including the Client 
Security Fund and the Disciplinary Hearing Commission or any committee of 
the Commission, may subpoena financial records of any licensed lawyers, 
lawyers whose licenses have been suspended, or disbarred lawyers, relating to 
any account into which client or fiduciary funds have been deposited. 

(c) The Council may publish an official journal concerning matters of 
interest to the legal profession. 

(d) The Council may acquire, hold, rent, encumber, alienate, and otherwise 
deal with real or personal property in the same manner as any private person 
or corporation, subject only to the approval of the Governor and the Council of 
State as to the acquisition, rental, encumbering, leasing and sale of real 
property. The Council may utilize the services of the Purchase and Contract 
Division of the Department of Administration to procure personal property, in 
accordance with the provisions of Article 3 of Chapter 143 of the General 
Statutes: (1933 ce. 210) 869; 1985, cise 1937 "cro, 8271975. ce 5B 2h onc 
1977, c. 841, s. 2; 1995, c. 431, s. 16; 2003-116, s. 2; 2004-174; s. 1; 2005-396, s. 
4.) 


Effect of Amendments. — Session Laws _ otherwise limited,” at the beginning of the first 
2004-174, s. 1, effective October 1, 2004, in sentence, substituted “lawyers and State Bar 
subsection (a), deleted “Subject to the superior certified paralegals” for “attorneys” in the first 
authority of the General Assembly to legislate sentence, inserted “and State Bar certified 
thereon by general law, and except as herein paralegals” following “lawyers” in the second 


1246 


§84-23.1 


sentence, inserted “and paralegals and charge 
fees to applicants and participants necessary to 
administer these certification programs” follow- 
ing “specialists” in the second sentence, and 
added the last sentence; in subsection (b), sub- 
stituted “of the Council” for “thereof,” substi- 
tuted “of the Commission” for “thereof,” substi- 
tuted “may” for “shall have the authority to,” 
substituted “lawyers, lawyers” for “attorneys, 
attorneys,” and substituted “lawyers” for “attor- 
neys”; deleted “and” following “profession” in 
subsection (c); in subsection (d), added “The 
Council” at the beginning of the first sentence, 
and in the last sentence, substituted “may” for 
“is authorized and empowered in its discretion 
to” and “to procure” for “for the procurement of” 
in the last sentence and deleted “and to do all 
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things necessary in the furtherance of the pur- 
poses of this Article as are not prohibited by 
law” from the end. 

Session Laws 2005-396, s. 4, effective Sep- 
tember 14, 2005, and applicable to fees as- 
sessed on or after that date, inserted “maintain 
an annual registry of interstate and interna- 
tional law firms doing business in this State” in 
the second sentence in subsection (a). 

Legal Periodicals. — For article on rules, 
ethics and reform in connection with transfer- 
ring North Carolina real estate, see 49 N.C.L. 
Rev. 593 (1971). 

For article on the criminal defendant who 
proposes or commits perjury, see 17 N.C. Cent. 
LJe Lat (98s): 


CASE NOTES 


Setting Aside Judgment of Disbarment. 
— The court is without authority to set aside a 
judgment of disbarment on motion, especially 
since the enactment of this and subsequent 
sections. State v. Hollingsworth, 206 N.C. 739, 
175 S.E.2d 99 (1934). 

North Carolina State Bar Has Jurisdic- 
tion over Unethical Conduct of Counsel. — 
While the court has the inherent power to act 
whenever it is made to appear that the conduct 
of counsel in a cause pending in court is im- 
proper or unethical, questions of propriety and 
ethics are ordinarily for the consideration of the 
North Carolina State Bar which is now vested 
with jurisdiction over such matters. McMichael 
v. Proctor, 243 N.C. 479, 91 S.E.2d 231 (1956). 

Error in Dismissing Grievance Filed 
with State Bar. — North Carolina State Bar 
and the trial courts of this State share concur- 
rent jurisdiction over matters of attorney disci- 
pline; therefore, where individual filed a civil 
claim against attorney for alleged impropriety 
in handling an estate, and also filed a grievance 


with the State Bar alleging that the attorney’s 
actions violated the Rules of Professional Con- 
duct, the trial court erred in naming the State 
Bar as a party and dismissing the grievance 
proceeding against the defendant. North Caro- 
lina State Bar v. Randolph, 325 N.C. 699, 386 
5. B.20 3a.(1989). 

Confession of Guilt. — Where an attorney 
has confessed in open court to four crimes, all 
involving moral turpitude, and he has been 
disbarred from practicing in the district court of 
the United States, disbarment must ultimately 
result regardless of this and the following sec- 
tions. In re Brittain, 214 N.C. 95, 197 S.E. 705 
(1938). 

Cited in In re Suspension of Right to Prac- 
tice Law of Palmer, 32 N.C. App. 449, 232 
S_E.2d 497 (1977); In re Garrison, 44 N.C. App. 
158, 260 S.E.2d 445 (1979); North Carolina 
State Bar v. DuMont, 304 N.C. 627, 286 S.E.2d 
89 (1982); North Carolina State Bar v. Frazier, 
62 N.C. App. 172, 302 S.E.2d 648 (1983); In re 
Beasley, 151 N.C. App. 569, 566 S.E.2d 125, 
2002 N.C. App. LEXIS 760 (2002). 


§ 84-23.1. Prepaid legal services. 


(a) This section is in addition to and not a limitation of the powers and 


responsibilities of the council set out 
section deals with the same powers an 


in G.S. 84-23. To the extent that this 
d responsibilities it shall be taken to be 


in amplification of those powers and not in derogation thereof. 

(b) Repealed by Session Laws 1991, c. 210, s. 1. 

(b1) All organizations offering prepaid legal services plans shall register 
those plans with the North Carolina State Bar Council on forms provided by 
the Council. Each plan shall be registered prior to its implementation or 
operation in this State and shall renew its registration with the State Bar 


annually. 


(b2) Every plan shall pay an administrative fee to the Council for the initial 
registration and an annual renewal fee in amounts determined by the Council. 
(c) Repealed by Session Laws 1991, c. 210, s. dhe 
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(d) Notwithstanding registration of the plan with the North Carolina State 
Bar Council pursuant to subsection (bl), any plan for prepaid legal services is 
subject to regulation under Chapter 58 of the General Statutes if offered by a 
company engaged in the insurance business or if the plan itself constitutes the 


offering of insurance. 
(e) Repealed by Session Laws 1991, c. 210, s. 1. (1975, c. 707, s. 1; 1991, e. 


210, s. 1; 2005-396, ss. 5, 6.) 


Effect of Amendments. — Session Laws 
2005-396, ss. 5 and 6, effective September 14, 
2005, and applicable to fees assessed on or after 
that date, added “and shall renew its registra- 
tion with the State Bar annually” to the end of 
subsection (bl); and added subsection (b2). 


Legal Services at the University of North Caro- 
lina at Chapel Hill,” see 7 N.C. Cent. L.J. 286 
(1976). 

For article, “The Advent of Prepaid Legal 
Services in North Carolina,” see 13 Wake For- 
est L. Rev. 271 (1977). 


Legal Periodicals. — For article, “Student 


§ 84-24. Admission to practice. 


For the purpose of examining applicants and providing rules and regulations 
for admission to the Bar including the issuance of license therefor, there is 
hereby created the Board of Law Examiners, which shall consist of 11 members 
of the Bar, elected by the Council, who need not be members of the Council. No 
teacher in any law school, however, shall be eligible. The members of the Board 
of Law Examiners elected from the Bar shall each hold office for a term of three 
years. 

The Board of Law Examiners shall elect a member of the Board as chair 
thereof, and the Board may employ an executive secretary and provide such 
assistance aS may be required to enable the Board to perform its duties 
promptly and properly. The chair and any employees shall serve for a period of 
time determined by the Board. 

The examination shall be held in the manner and at the times as the Board 
of Law Examiners may determine. 

The Board of Law Examiners shall have full power and authority to make or 
cause to be made such examinations and investigations as may be deemed by 
it necessary to satisfy it that the applicants for admission to the Bar possess 
the qualifications of character and general fitness requisite for an attorney and 
counselor-at-law and to this end the Board of Law Examiners shall have the 
power of subpoena and to summons and examine witnesses under oath and to 
compel their attendance and the production of books, papers and other 
documents and writings deemed by it to be necessary or material to the inquiry 
and shall also have authority to employ and provide assistance as may be 
required to enable it to perform its duties promptly and properly. Records, 
papers, and other documents containing information collected and compiled by 
the Board or its members or employees as a result of investigations, inquiries, 
or interviews conducted in connection with examinations or licensing matters, 
are not public records within the meaning of Chapter 132 of the General 

tatutes. 

All applicants for admission to the Bar shall be fingerprinted to determine 
whether the applicant has a record of criminal conviction in this State or in any 
other state or jurisdiction. The information obtained as a result of the 
fingerprinting of an applicant shall be limited to the official use of the Board of 
Law Examiners in determining the character and general fitness of the 
applicant. 

The Department of Justice may provide a criminal record check to the Board 
of Law Examiners for a person who has applied for a license through the 
Board. The Board shall provide to the Department of Justice, along with the 
request, the fingerprints of the applicant, any additional information required 
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by the Department of Justice, and a form signed by the applicant consenting to 
the check of the criminal record and to the use of the fingerprints and other 
identifying information required by the State or national repositories. The 
applicant’s fingerprints shall be forwarded to the State Bureau of Investigation 
for a search of the State’s criminal history record file, and the State Bureau of 
Investigation shall forward a set of the fingerprints to the Federal Bureau of 
Investigation for a national criminal history check. The Board shall keep all 


information pursuant to this subsectio 
cable State law and federal guidelines, 


n privileged, in accordance with appli- 
and the information shall be confiden- 


tial and shall not be a public record under Chapter 132 of the General Statutes. 
The Department of Justice may charge each applicant a fee for conducting 
the checks of criminal history records authorized by this section. 
The Board of Law Examiners, subject to the approval of the Council, shall by 


majority vote, from time to time, 


make, alter, and amend such rules and 


regulations for admission to the Bar as in their judgment shall promote the 
welfare of the State and the profession: Provided, that any change in the 
educational requirements for admission to the Bar shall not become effective 
within two years from the date of the adoption of the change. 

All rules and regulations, and modifications, alterations and amendments 
thereof, shall be recorded and promulgated as provided in G.S. 84-21 in 


relation to the certificate of organization and the rules and regulations of the 


Council. 


Whenever the Council shall order the restoration of license to any person as 
authorized by G.S. 84-32, it shall be the duty of the Board of Law Examiners 
to issue a written license to the person, noting thereon that the license is 


issued in compliance with 


an order of the Council, whether the license to 


practice law was issued by the Board of Law Examiners or the Supreme Court 


in the first instance. 


Appeals from the Board shall be had in accordance with rules or procedures 
as may be approved by the Supreme Court as may be submitted under G.S. 
84-21 or as may be promulgated by the Supreme Court. GOSS cre LU ac. 
331; 1935, cc. 33, 61; 1941, c. 344, s. 6; 1947, c. 77; LOD ec Olas. 153, Cc. 
1012; 1965, cc. 65, 725; 1973, c. 13; 1977, c. 841, s. 2; VOSA Nee ly 5 199, Cie2eC- 


s. 4; 1995, c. 431, s. 17; 2002-147, s. 5.) 


Cross References. — As to discipline and 
disbarment, see G.S. 84-28. As to restoration of 
license to practice law, see G.S. 84-32. 

Editor’s Note. — Session Laws 2002-147, s. 
15, provides: “If the Private Security Officer 
Employment Standards Act of 2002 [S. 2238, 
107th Cong. (2002)] is enacted by the United 
States Congress, the State of North Carolina 
declines to participate in the background check 
system authorized by that act as a result of the 
enactment of this act.” 

Legal Periodicals. — For note on “Admis- 
sion to the Bar — ‘Good Moral Character’ — 


Constitutional Protections,” see 45 N.C.L. Rev. 
1008 (1967). 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

For survey of 1979 administrative law, see 58 
NGG Rev. Lion (L980). 

For comment, “You Can’t Always Get What 
You Want: A Look at North Carolina’s Public 
Records Law,” see 72 N.C.L. Rev. 1527 (1994). 

For article, “Improving the Fitness Inquiry of 
the North Carolina Bar Application,” see 81 
N.C.L. Rev. 2179 (2003). 


CASE NOTES 


Constitutionality. — The “character and 
general fitness” requirement of this section and 
the “good moral character” requirement of the 
Rules Governing Admission to the Practice of 
Law are constitutionally permissible stan- 
dards. In re Willis, 288 N.C. 1, 215 S.E.2d 771, 
appeal dismissed, 423 U.S. 976, 96 Soctmas9, 


AG 17st 2d 300 (1975), 

While a state cannot exclude a person from 
the practice of law for reasons that contravene 
the Due Process or Equal Protection Clauses of 
U.S. Const., Amend. XIV, a state can require 
high standards for admission to the bar, includ- 
ing good moral character and proficiency in its 
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laws, so long as the qualifying standards have a 
rational connection with the applicant’s fitness 
or capacity to practice law. In re Willis, 288 
N.C. 1, 215 S.E.2d 771, appeal dismissed, 423 
U'S. 976, 96'S. Ct. 389, 46.L. Ed. 2d 300 (1975). 

The term “good moral character,” although 
broad, has been so extensively used as a stan- 
dard that its long usage and the case law 
surrounding that usage have given the term 
well-defined contours which make it a constitu- 
tionally appropriate standard. In re Willis, 288 
N.C. 1, 215 S.E.2d 771, appeal dismissed, 423 
US. 976, 96:5: Ct.389)46 1, Wd.2d 300 (1975), 

This section does not unconstitutionally del- 
egate legislative power by authorizing the 
Board of Law Examiners to make rules govern- 
ing admission to the bar to “promote the wel- 
fare of the State and the profession.” Bring v. 
North Carolina State Bar, 348 N.C. 655, 501 
S.E.2d 907 (1998). 

The constitutional power to establish 
the qualifications for admission to the bar 
rests in the legislature, which may delegate 
a limited portion of its power as to some specific 
subject matter if it prescribes the standards 
under which the agency is to exercise the dele- 
gated authority. Bowens v. Board of Law 
Exmrs., 57 N.C. App. 78, 291 S.E.2d 170 (1982). 

Board Able to Establish Guidelines. — 
The requirement for a legal education would be 
of no importance if the Board were unable to 
establish guidelines to review whether a law 
school’s curriculum satisfies the threshold re- 
quirement. Bring v. North Carolina State Bar, 
126 N.C. App. 655, 486 S.E.2d 236 (1997), 
appeal denied, 347 N.C. 135, 492 S.E.2d 18 
Oo) alt d.e43) NEOs 6007 501 6 bed 907 
(1998). 

The Board of Law Examiners is an “ad- 
ministrative agency,” with both judicial and 
delegated legislative powers. Keenan v. Board 
of Law Exmrs., 317 F. Supp. 1350 (E.D.N.C. 
1970); 

This section establishes the Board of Law 
Examiners as an administrative agency of the 
State, and its findings of fact are conclusive on 
appeal if properly supported by the evidence. In 
re Willis, 288 N.C. 1, 215 S.E.2d 771, appeal 
dismissed, 423 U.S. 976, 96S. Ct. 389, 46 L. Ed. 
2d 300 (1975). 

Rule-Making Power Delegated. — The 
North Carolina General Assembly, in this sec- 
tion, has delegated its rule-making power to 
the Board of Law Examiners and has deter- 
mined that the Board shall also apply its own 
rules “to the particular case.” Keenan v. Board 
of Law Exmrs., 317 F. Supp. 1350 (E.D.N.C. 
1970). 

In licensing those who desire to engage in 
professions or occupations such as may be 
proper subjects of such regulation, the legisla- 
ture may confer upon executive officers or bod- 
ies the power of granting or refusing to license 
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persons to enter such trades or professions only 
when it has prescribed a sufficient standard for 
their guidance. In re Willis, 288 N.C. 1, 215 
S.E.2d 771, appeal dismissed, 423 U.S. 976, 96 
S. Ct. 389, 46 L. Ed. 2d 300 (1975). 

The Legislature is not equipped to investi- 
gate law schools with graduates applying for 
admission to the bar to determine whether the 
schools meet the minimum requirement; thus, 
this ministerial task has properly been dele- 
gated to the Board of Law Examiners. Bring v. 
North Carolina State Bar, 126 N.C. App. 655, 
486 S8.E.2d 236 (1997), appeal denied, 347 N.C. 
135, 492 S.E.2d 18 (1997), aff'd, 348 N.C. 655, 
501 S.E.2d 907 (1998). 

A person does not have a natural or 
constitutional right to practice law; it is a 
privilege or franchise to be earned by hard 
study and compliance with the qualifications 
for admission to practice law prescribed by law. 
By virtue of its police power a state is autho- 
rized to establish qualifications for admission 
to practice law in its jurisdiction. Baker v. 
Varser, 240 N.C. 260, 82 S.E.2d 90 (1954). 

The determination of proficiency is a 
ministerial function, not a matter of manag- 
ing public affairs. The Board of Law Examiners 
is, therefore, not required to make important 
policy choices which might just as easily be 
made by the elected representatives in the 
legislature, but merely to compile and admin- 
ister examinations. Form, grading and logistics 
only are left to the board, which does no vio- 
lence to constitutional principle. Bowens v. 
Board of Law Exmrs., 57 N.C. App. 78, 291 
S.E.2d 170 (1982). 

Purpose of Board. — The Board of Law 
Examiners was created for the purpose of ex- 
amining applicants and providing rules and 
regulations for admission to the bar. In re 
Moore, 301 N.C. 634, 272 S.E.2d 826 (1981). 

It is not arbitrary to limit permission to 
take the bar examination to a certain 
group of persons if the limitation is reason- 
ably related to a legitimate objective, such as 
fitness to practice law. Bring v. North Carolina 
State Bar, 126 N.C. App. 655, 486 S.E.2d 236 
(1997), appeal denied, 347 N.C. 135, 492 S.E.2d 
18 (1997), aff'd,,348 N.C..655.501,/S:H 20,907 
(1998). 

Investigation of Individual Schools’ 
Qualifications Unreasonable. — Requiring 
the Board of Law Examiners to investigate the 
individual qualifications of every nonaccredited 
law school each time a graduate from a nonac- 
credited law school applies for admission to the 
state’s bar would place an unreasonable burden 
on the Board. Bring v. North Carolina State 
Bar, 126 N.C. App. 655, 486 S.E.2d 236 (1997), 
appeal denied, 347 N.C. 135, 492 S.E.2d 18 
(1997), aff'd, 348 N.Ce 655, 5010S: B:2d 907 
(1998). 

The policy requiring that applicants for 
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admission to the North Carolina bar grad- 
uate from an ABA approved law school is a 
reasonable means of assuring that appli- 
cants have a competent legal education and 
facilitates the legislative goal of protection of 
the public interest by the maintenance of a 
competent Bar. Bring v. North Carolina State 
Bar, 126 N.C. App. 655, 486 S.E.2d 236 (1997), 
appeal denied, 347 N.C. 135, 492 S.E.2d 18 
(1997), aff'd, 348 N.C. 655, 501 S.E.2d 907 
(1998). 

Character Evaluation and Examination 
Are Separate and Distinct Requirements. 
— In an action to obtain admission to the North 
Carolina Bar, it was found that the Board of 
Law Examiners properly advised the applicant 
for admission to the practice of law that he 
would be permitted to take the bar examination 
but that the result would be sealed until the 
board has concluded its character evaluation, 
and the board was not required subsequently to 
divulge applicant’s examination result, since 
the result was irrelevant to the matter of ap- 
plicant’s character evaluation, and even if ap- 
plicant failed the examination, this appeal 
would not be moot since it concerned appli- 
cant’s character, a separate and distinct matter. 
In re Moore, 301 N.C. 634, 272 S.E.2d 826 
(1981). 

Applicant Has Burden of Showing Com- 
pliance with Residence Requirement. — 
The burden of showing that he has the qualifi- 
cations to comply with requirements of Rule 
Five of the Rules Governing Admission to Prac- 
tice of Law in North Carolina, adopted under 
authority of this Article, and specifying the 
resident requirement, rests upon the applicant, 
and if the proof offered by him fails to satisfy 
the Board of Law Examiners that he has the 
qualifications required by the rule, it is their 
duty to deny his application to take the exam- 
ination for admission. Baker v. Varser, 240 N.C. 
260, 82 S.E.2d 90 (1954). 

The findings of fact made by the Board 
of Law Examiners supported by the evi- 
dence are conclusive upon a reviewing court, 
and are not within the scope of reviewing 
powers. Baker v. Varser, 240 INECs 5260), 782 
S.E.2d 90 (1954). 

As long as there is evidence in the record 
which rationally justifies a finding that the 
applicant has failed to establish his moral fit- 
ness to practice law, this court cannot substi- 
tute its judgment for that of the Board of Law 
Examiners. In re Willis, 288 N.C. 1, 215 S.E.2d 
771, appeal dismissed, 423 U.S. 976, 96 Ste 
389, 46 L. Ed. 2d 300 (1975). 

Board’s Duty to Resolve Factual Dis- 
putes. — When a decision of the Board of Law 
Examiners rests on a specific fact or facts the 
existence of which is contested, the board’s duty 
to resolve the factual dispute by specific find- 
ings is no less than that of other administrative 
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agencies. In re Rogers, 297 N.C. 48, 253 S.E.2d 
912,979): 

Under this section the board is the primary 
investigatory and fact-finding agency in the bar 
admissions process. When factual disputes are 
fairly brought before it, it must resolve them. 
No other agency exists to make such resolu- 
tions. In re Rogers, 297 N.C. 48, 253 S.E.2d 912 
(CRA): 

In determining an applicant’s fitness to prac- 
tice law, the Board of Law Examiners should 
not conduct a hearing to consider applicant’s 
alleged commission of specific acts of miscon- 
duct and, without a finding that he committed 
the prior acts, use his denial that he committed 
them as substantive evidence of his lack of 
moral character; rather, the board should first 
determine whether in fact the applicant com- 
mitted the prior acts of misconduct and, if it 
determines that he did, it must then say 
whether these acts so reflect on the applicant’s 
character that they are sufficient to rebut his 
prima facie showing of good character. In re 
Moore, 301 N.C. 634, 272 S.E.2d 826 (1981). 

Because the board is free “to make or cause to 
be made such examinations and investigations 
as may be deemed necessary,” it was not im- 
proper for the board to question the witness 
before the 1987 hearing in the course of its 
investigation without first notifying applicant, 
and furthermore, the witness’s adverse testi- 
mony at the hearing regarding the events sur- 
rounding the loan did not constitute a protest. 
In re Legg, 337 N.C. 628, 447 S.K.2d 353 (1994). 

Detailing of Facts on Which Conclusion 
Is Based. — In cases in which all the essential 
facts either appear on the face of the applica- 
tion or are otherwise indisputably established, 
the board need only weigh the evidence and 
determine whether the applicant has shown his 
good moral character. However, even in such 
cases, while it might be permissible for the 
board not to make specific findings of fact, a 
detailing of the facts on which it bases its 
conclusions would facilitate judicial review. In 
re Rogers, 297 N.C. 48, 253 S.E.2d 912 (1979). 

Where the only facts which could support a 
conclusion that the applicant did not show good 
moral character are in sharp dispute, the board 
must necessarily serve as the adjudicator of the 
facts in dispute and must ultimately find with 
regard to them what it believes the truth to be. 
Mere recitation of the testimony heard by the 
board will not suffice. Administrative agencies 
must find facts when factual issues are pre- 
sented. They cannot fulfill this duty by merely 
summarizing the evidence. In re Rogers, 297 
N.C. 48, 253 S.E.2d 912 (1979). 

Burden of Proving Specific Acts of Mis- 
conduct. — When an applicant makes a prima 
facie showing of his good moral character and, 
to rebut the showing, the board relies on spe- 
cific acts of misconduct the commission of which 
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is denied by the applicant, the board must 
assume the burden of proving the specific acts 
by the greater weight of the evidence. The rule 
that applicant has the overall burden to prove 
his good moral character does not relieve the 
board from having to prove such specific acts of 
misconduct. In re Rogers, 297 N.C. 48, 253 
S.E.2d 912 (1979). 

To place the burden on the applicant to dis- 
prove acts of misconduct would be a distortion 
of the intended effect of the rule requiring the 
applicant to prove, overall, his good character. 
In order to avoid this distortion it is necessary 
to distinguish between applicant’s overall bur- 
den of showing good moral character and the 
board’s burden of proving particular instances 
of misconduct. In re Rogers, 297 N.C. 48, 253 
S.E:2d 912 (1979). 

When an applicant makes a prima facie 
showing of good moral character and the board, 
to rebut the showing, relies on specific acts of 
misconduct the commission of which are denied 
by the applicant, the board must prove the 
specific acts by the greater weight of the evi- 
dence. In re Moore, 301 N.C. 634, 272 S.E.2d 
826 (1981). 

In an action to obtain admission to the North 
Carolina Bar, it was found that a finding of fact 
by the Board of Law Examiners that applicant 
“made false statements under oath on matters 
material to his fitness of character” inade- 
quately resolved the factual issue which it 
addressed and was too vague to permit appro- 
priate judicial review because the board did not 
indicate which statements it considered to be 
untruthful; consequently, neither a reviewing 
court nor the applicant could be certain as to 
the content or materiality of the false state- 
ments referred to, and the board could not meet 
its burden of proving specific acts of misconduct 
without setting out with specificity what they 
were and that they had been proved by the 
greater weight of the evidence. In re Moore, 301 
N.C. 634, 272 S.E.2d 826 (1981). 

Applicant’s Showing of Good Moral 
Character. — An applicant for admission to 
the bar has the burden of showing his good 
moral character. At the outset, he must come 
forward with sufficient evidence to make out a 
prima facie case. The board, or any other per- 
son wishing to contest an application, may then 
offer rebuttal evidence. If there are material 
factual disputes, the board must resolve them 
by making findings of fact. If the disputes arise 
out of charges initially made before the board, 
the board must determine whether the charges 
have been proved by a preponderance of the 
evidence before it can rely on them in conclud- 
ing that an applicant has not shown his good 
moral character. In re Rogers, 297 N.C. 48, 253 
S.E.2d 912 (1979). 

Good moral character is something more 
than the absence of bad character. It is the good 
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name which the applicant has acquired, or 
should have acquired, through association with 
his fellows. It means that he must have con- 
ducted himself as a man of upright character 
ordinarily would, should or does. Such charac- 
ter expresses itself, not in negatives nor in 
following the line of least resistance, but quite 
often in the will to do the unpleasant thing, if it 
is right, and the resolve not to do the pleasant 
thing, if it is wrong. In re Rogers, 297 N.C. 48, 
253 S.E.2d 912 (1979). 

Character encompasses both a person’s past 
behavior and the opinion of members of his 
community arising from it. In re Rogers, 297 
N.C. 48, 253 S.E.2d 912 (1979). 

Whether a person is of good moral char- 
acter is seldom subject to proof by refer- 
ence to one or two incidents. In re Rogers, 
297 N.C. 48, 253 S.E.2d 912 (1979). 

An application for admission to the bar 
may not be denied on the basis of suspi- 
cions or accusations alone. In re Rogers, 297 
N.C. 48, 253 S.E.2d 912 (1979). 

Sufficiency of Findings. — Where an ap- 
plicant for admission to the practice of law had 
been convicted of assault and murder, finding 
by the Board of Law Examiners that applicant 
did not disclose that he had been convicted of 
assault and battery on a female failed ade- 
quately to resolve the factual issue to which it 
was addressed where the factual issue before 
the board was whether the omission was a 
mere inadvertence caused by applicant’s initial 
failure to recall the conviction as an incident 
separate from the murder or was instead a 
purposeful omission designed to mislead the 
board, the later correction of which was 
prompted only by notice of the hearing. In re 
Moore, 301 N.C. 634, 272 S.E.2d 826 (1981). 

In an action to obtain admission to the North 
Carolina Bar, the court on appeal could not 
conclude that as a matter of law the Board of 
Law Examiners’ evidence was insufficient to 
support findings of fact which could rebut a 
prima facie showing of good moral character by 
an applicant for admission to the bar where it 
was undisputed that applicant had committed 
and been convicted of murder and assault; the 
question before the board was whether these 
acts occurring 14 years ago continued to consti- 
tute evidence that applicant was presently mor- 
ally unfit to practice law; and only the board 
through proper findings of fact and conclusions 
of law based thereon could answer the question 
as to whether events subsequent to the murder 
and assault demonstrated to the board that 
applicant had been fully rehabilitated so that 
the evidentiary force of the 14 year old offenses 
was spent or whether they led to a contrary 
conclusion. In re Moore, 301 N.C. 634, 272 
S.E.2d 826 (1981). 

Findings Not Prejudicial. — An applicant 
for admission to practice law was not preju- 
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diced where the Board of Law Examiners found 
that applicant was paroled after serving a por- 
tion of his prison term but the board failed to 
find that applicant was completely discharged 
from parole, since the reviewing court would 
take into account, under a whole record review, 
undisputed facts which favored applicant’s po- 
sition including the fact of discharge from pa- 
role which applicant argued was unfairly omit- 
ted from the board’s findings. In re Moore, 301 


§ 84-25. Fees of applicants. 
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N.C. 634, 272 S.E.2d 826 (1981). 

The “whole record” test is the proper 
scope of judicial review of findings of the 
Board of Law Examiners. In re Rogers, 297 
N.G. 48, 253 S..2d 912 (1979); 

Cited in In re Willis, 286 N.C. 207, 209 
S.E.2d 457 (1974); In re Elkins, 308 N.C. 317, 
302 S.E.2d 215 (1983); In re Moore, 308 N.C. 
ipl: BLUR ted dy Zo te MOGs teks) 


All applicants before the Board of Law Examiners shall pay such fees as 
prescribed under the rules of said Board as may be promulgated under G.S. 
84-9 laand 84-24, (1935, c. 33,-s. 1; 1955, c. 651,.s. 3.) 


§ 84-26. Pay of Board of Law Examiners. 


Each member of the Board of Law Examiners shall receive the sum of fifty 
dollars ($50.00) for his services in connection with each examination and shall 
receive his actual expenses of travel and subsistence while engaged in duties 
assigned to him, provided that for transportation by the use of private 
automobile the expense of travel shall be the same as paid other boards and 
commissions by the State. (1935, c. 33, s. 2; 1937, c. 35; 1953, c. ROR A RARE 


Clee 297 3,1¢ 1305.) 


§ 84-27: Repealed by Session Laws 1945, c. 782. 


§ 84-28. Discipline and disbarment. 


(a) Any attorney admitted to practice law in this State is subject to the 
disciplinary jurisdiction of the Council under such rules and procedures as the 
Council shall adopt as provided in G.S. 84-23. 

(b) The following acts or omissions by a member of the North Carolina State 
Bar or any attorney admitted for limited practice under G.S. 84-4.1, individ- 
ually or in concert with any other person or persons, shall constitute miscon- 
duct and shall be grounds for discipline whether the act or omission occurred 
in the course of an attorney-client relationship or otherwise: 

(1) Conviction of, or a tender and acceptance of a plea of guilty or no 
contest to, a criminal offense showing professional unfitness; 

(2) The violation of the Rules of Professional Conduct adopted and 
promulgated by the Council in effect at the time of the act; 

(3) Knowing misrepresentation of any facts or circumstances surrounding 
any complaint, allegation or charge of misconduct; failure to answer 
any formal inquiry or complaint issued by or in the name of the North 
Carolina State Bar in any disciplinary matter; or contempt of the 
Council or any committee of the North Carolina State Bar. 

(c) Misconduct by any attorney shall be grounds for: 


(1) Disbarment; 


(2) Suspension for a period up to but not exceeding five years, any portion 
of which may be stayed upon reasonable conditions to which the 


offending attorney consents; 


(3) Censure — A censure is a written form of discipline more serious than 
a reprimand issued in cases in which an attorney has violated one or 
more provisions of the Rules of Professional Conduct and has caused 
significant harm or potential significant harm to a client, the admin- 
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istration of justice, the profession or members of the public, but the 
protection of the public does not require suspension of the attorney’s 
license; 

(4) Reprimand — A reprimand is a written form of discipline more serious 
than an admonition issued in cases in which an attorney has violated 
one or more provisions of the Rules of Professional Conduct, but the 
protection of the public does not require a censure. A reprimand is 
generally reserved for cases in which the attorney’s conduct has 
caused harm or potential harm to a client, the administration of 
justice, the profession, or members of the public; or 

(5) Admonition — An admonition is a written form of discipline imposed 
in cases in which an attorney has committed a minor violation of the 
Rules of Professional Conduct. 

Any order disbarring or suspending an attorney may impose reasonable 
conditions precedent to reinstatement. No attorney who has been disbarred by 
the Disciplinary Hearing Commission, the Council, or by order of any court of 
this State may seek reinstatement to the practice of law prior to five years from 
the effective date of the order of disbarment. Any order of the Disciplinary 
Hearing Commission or the Grievance Committee imposing an admonition, 
reprimand, censure, or stayed suspension may also require the attorney to 
complete a reasonable amount of continuing legal education in addition to the 
minimum amount required by the North Carolina Supreme Court. 

(d) Any attorney admitted to practice law in this State, who is convicted of 
or has tendered and has had accepted, a plea of guilty or no contest to, a 
criminal offense showing professional unfitness, may be disciplined based upon 
the conviction, without awaiting the outcome of any appeals of the conviction. 
An order of discipline based solely upon a conviction of a criminal offense 
showing professional unfitness shall be vacated immediately upon receipt by 
the Secretary of the North Carolina State Bar of a certified copy of a judgment 
or order reversing the conviction. The fact that the attorney’s criminal 
conviction has been overturned on appeal shall not prevent the North Carolina 
State Bar from conducting a disciplinary proceeding against the attorney 
based upon the same underlying facts or events that were the subject of the 
criminal proceeding. 

(d1) An attorney who is disciplined as provided in subsection (d) of this 
section may petition the court in the trial division in the judicial district where 
the conviction occurred for an order staying the disciplinary action pending the 
outcome of any appeals of the conviction. The court may grant or deny the stay 
in its discretion upon such terms as it deems proper. A stay of the disciplinary 
action by the court shall not prevent the North Carolina State Bar from going 
forward with a disciplinary proceeding against the attorney based upon the 
same underlying facts or events that were the subject of the criminal 
proceeding. 

(e) Any attorney admitted to practice law in this State who is disciplined in 
another jurisdiction shall be subject to the same discipline in this State: 
Provided, that the discipline imposed in the other jurisdiction does not exceed 
that provided for in subsection (c) above and that the attorney was not 
deprived of due process in the other jurisdiction. 

(f) Upon application by the North Carolina State Bar, misconduct by an 
attorney admitted to practice in this State may be restrained or enjoined where 
the necessity for prompt action exists regardless of whether a disciplinary 
proceeding in the matter of the conduct is pending. The application shall be 
filed in the Superior Court of Wake County and shall be governed by the 
procedure set forth in G.S. 1A-1, Rule 65. 

(g) Any member of the North Carolina State Bar may be transferred to 
disability inactive status for mental incompetence, physical disability, or 
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substance abuse interfering with the attorney’s ability to competently engage 
in the practice of law under the rules and procedures the Council adopts 
pursuant to G.S. 84-23. 

(h) There shall be an appeal of right by either party from any final order of 
the Disciplinary Hearing Commission to the North Carolina Court of Appeals. 
Review by the appellate division shall be upon matters of law or legal 
inference. The procedures governing any appeal shall be as provided by statute 
or court rule for appeals in civil cases. A final order which imposes disbarment 
or suspension for 18 months or more shall not be stayed except upon 
application, under the rules of the Court of Appeals, for a writ of supersedeas. 
A final order imposing suspension for less than 18 months or any other 
discipline except disbarment shall be stayed pending determination of any 


appeal of right. 


i) The North Carolina State Bar may invoke the process of the General 
Court of Justice to enforce the powers of the Council or any committee to which 


the Council delegates its authority. 


(j) The North Carolina State Bar may apply to appropriate courts for orders 
necessary to protect the interests of clients of missing, suspended, disbarred, 


disabled, or deceased attorneys. 


The senior regular resident judge of the superior court of any district 
wherein a member of the North Carolina State Bar resides or maintains an 
office shall have the authority and power to enter orders necessary to protect 


the interests of the clients, including t 


he authority to order the payment of 


compensation by the member or the estate of a deceased or disabled member 
to any attorney appointed to administer or conserve the law practice of the 
member. Compensation awarded to a member serving under this section 
awarded from the estate of a deceased member shall be considered an 
administrative expense of the estate for purposes of determining priority of 
payment. (1933, c. 210, s. 11; 1937, c. 51, s. 3: 1959, c. 1282, ss. 1, 2; 1961, c. 
1075; 1969, c. 44, s. 61; 1975, c. 582, s. 5; 1979, c. 570, ss. 6, 7: 1983, ¢. 390; ss: 
2, 3; 1985, c. 167; 1987, c. 316, s. 4; 1989, c. 172, s. 2: 1991, c. 210, s. 5; 1995, 


c. 431, s. 18; 2005-237, s. 1.) 


Cross References. — As to issuance of writ- 
ten license upon restoration of license, see G.S. 
84-24. As to restoration of license, see G.S. 
84-32. 

Effect of Amendments. — Session Laws 
2005-237, s. 1, effective July 29, 2005, and 
applicable to final orders of the Disciplinary 
Hearing Commission issued on or after that 
date, rewrote the first sentence of subsection 
(h), which formerly read: “There shall be an 
appeal of right from any final order imposing 
admonition, reprimand, censure, suspension, 
stayed suspension, or disbarment upon an at- 
torney, or involuntarily transferring a member 
of the North Carolina State Bar to disability 


inactive status to the North Carolina Court of 
Appeals.” 

Legal Periodicals. — For article on rules, 
ethics and reform in connection with transfer- 
ring North Carolina real estate, see 49 N.C.L. 
Rev. 593 (1971). 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

For survey of 1979 law on criminal proce- 
dure, see 58 N.C.L. Rev. 1404 (1980). 

For survey of 1982 law relating to constitu- 
tional law, see 61 N.C.L. Rev. 1052 (1983). 

For article, “Malpractice and Ethical Consid- 
erations,” see 19 N.C. Cent. L.J. 165 (1991). 


CASE NOTES 


I. General Consideration. 
II. Sanctions. 
Ill. Appeals. 
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I. GENERAL CONSIDERATION. 


Editor’s Note. — Many of the cases cited 
under this section were decided under former 
statutes similar in subject matter to the present 
section. 

Constitutionality. — Laws 1870-1, c. 216, s. 
4, an early statute dealing with the same sub- 
ject matter as this section, was constitutional. 
It did not take away any of the inherent rights 
which are absolutely essential in the adminis- 
tration of justice. Ex parte Schenck, 65 N.C. 
353 (1871). 

Construction with Fifth Amendment 
Rights. — The requirements of this section did 
not cause the defendant to be compelled, in 
violation of his constitutional rights, by the 
state bar to provide information which would 
later be used against him in a perjury case 
where he, acting of his own volition, made 
statements to the bar investigator. The record 
does not indicate that these statements were 
extracted under the power of a subpoena; and 
the defendant was not in custody at the time 
these statements were made. The defendant 
could have asserted his Fifth Amendment priv- 
ilege during the bar proceedings, although the 
protection would not have extended to any 
records that he was required by law to main- 
tain. State v. Linney, 138 N.C. App. 169, 531 
S.E.2d 245, 2000 N.C. App. LEXIS 538 (2000). 

Superior court has the inherent power 
to discipline members of the bar. It can 
require attorneys to appear and answer 
charges based on records of the court. There is 
not a plaintiff in such a proceeding and a 
complaint does not have to be filed. In re Delk, 
336 N.C. 548, 444 S.E.2d 198, reh’g denied, 336 
N.C. 785, 447 S.E.2d 419 (1994). 

The practice of law is a property right 
requiring due process of law before it may be 
impaired. North Carolina State Bar v. DuMont, 
52 N.C. App. 1, 277 S.E.2d 827 (1981), modified 
and aff'd, 304 N.C. 627, 286 S.E.2d 89 (1982). 

But Due Process Does Not Require Trial 
by Jury. — Defendant was not deprived of due 
process of law by virtue of the elimination by 
the 1975 amendment to this section of the right 
to trial by jury in attorney disciplinary matters; 
due process does not require that a jury trial be 
afforded an attorney for disciplinary or disbar- 
ment procedures and the procedural safe- 
guards provided by the 1975 amendments were 
sufficient to satisfy due process requirements. 
North Carolina State Bar v. DuMont, 304 N.C. 
627, 286 S.E.2d 89 (1982). 

When Due Process Requires Notice and 
Opportunity to Be Heard. — Where the 
attorney pleads guilty or is convicted in another 
court, or the conduct complained of is not re- 
lated to litigation pending before the court 
investigating attorneys alleged misconduct, 
the procedure, to meet the test of due process, 
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must be initiated by a sworn written complaint, 
and the court should issue a rule or order 
advising the attorney to the specific charges, 
directing him to show cause why disciplinary 
action should not be taken, and granting a 
reasonable time for answering and preparation 
of defense, and attorney should be given full 
opportunity to be heard and permitted to have 
counsel for his defense. In re Burton, 257 N.C. 
534, 126 S.E.2d 581 (1962); In re Palmer, 32 
N.C. App. 449, 232 S.E.2d 497 (1977), rev'd on 
other grounds, 296 N.C. 638, 252 S.E.2d 784 
(1979). 

The doctrine of ex post facto laws does 
not apply to attorney disciplinary proceedings. 
North Carolina State Bar v. DuMont, 52 N.C. 
App. 1, 277 S.E.2d 827 (1981), modified and 
aff'd, 304 N.C. 627, 286 S.E.2d'89 (1982). 

Application of the procedures included in the 
1975 amendment to this section did not consti- 
tute an unconstitutional ex post facto applica- 
tion of the law. North Carolina State Bar v. 
DuMont, 304 N.C. 627, 286 S.E.2d 89 (1982). 

Former Law a “Disabling Statute”. — 
The act of 1871, upon which C.S., §§ 204 and 
205, were based, failed to provide any power to 
take the place of the power formerly invested in 
the courts, and so was a disabling statute. Kane 
v. Haywood, 66 N.C. 1 (1872); In re Ebbs, 150 
N.C. 44, 63 S.E. 190 (1908). See § 84-36. 

Right to Practice Law Not Interfered 
with. — This section only establishes proce- 
dures by which an attorney may be disciplined 
in the event that he violates the standards of 
professional conduct. Without some wrongful 
action on the part of an attorney, this section in 
no way interferes with an attorney’s right to 
practice law. North Carolina State Bar v. 
DuMont, 52 N.C. App. 1, 277 S.E.2d 827 (1981), 
modified and aff’d, 304 N.C. 627, 286 S.E.2d 89 
(1982). 

While the practice of law is a property right 
requiring due process of law before it may be 
impaired, the 1975 amendment to this section 
in no way interfered with or impaired defen- 
dant’s right to practice law. North Carolina 
State Bar v. DuMont, 304 N.C. 627, 286 S.E.2d 
8971982). 

Rule-Making Power of Council of North 
Carolina State Bar. — The 1937 amendment 
to this section, providing that the council of the 
North Carolina State Bar should have power to 
formulate rules of procedure governing disbar- 
ment proceedings which shall conform as near 
as may be to the procedure provided by law for 
hearings before referees in compulsory refer- 
ences, relates to the formulation of rules of 
procedure incident to hearings before the coun- 
cil or the trial committee and not to procedure 
upon appeal to the superior court. In re 
Gilliland, 248 N.C. 517, 103 S.E.2d 807 (1958). 

Attorney’s Ethics Ordinarily for Consid- 
eration of State Bar. — By virtue of this 
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section and G.S. 84-29 to 84-32, questions re- 
lating to the propriety and ethics of an attorney 
are ordinarily for the consideration of the North 
Carolina State Bar. In re Northwestern Bond- 
ing Co., 16 N.C. App. 272, 192 $.E.2d 33, cert. 
denied, 282 N.C. 426, 192 S.E.2d 837 (1972). 

The object of the regulations is to pro- 
tect the public from unethical conduct by one 
vested with an attorney’s license. A well-edu- 
cated lawyer, whose position and achievement 
bring trusting persons to his office in a search of 
guidance and protection has the duty of con- 
ducting himself with the highest degree of 
honor, integrity and ethics. North Carolina 
State Bar v. Frazier, 269 N.C. 625, 153 S.E.2d 
367, cert. denied, 389 U.S. 826, 88S. Ct. 69, 19 
L. Ed. 2d 81 (1967). 

Disbarment Is to Protect Public. — An 
order disbarring an attorney upon his convic- 
tion of a felony is not entered as additional 
punishment, but as a protection to the public. 
State v. Spivey, 213 N.C. 45, 195 S.E. 1 (1938). 

Civil Action. — Proceedings for disbarment 
are of a civil nature. In re Ebbs, 150 N.C. 44, 63 
S.E. 190 (1908). 

The proceedings under each method by which 
disciplinary action or disbarment may be im- 
posed partake of the nature of civil actions. In 
re Burton, 257 N.C. 534, 126 S.E.2d 581 (1962). 

Disciplinary proceedings against attorneys in 
North Carolina are civil proceedings, not crim- 
inal. North Carolina State Bar v. DuMont, 52 
N.C: App.'1, 277 S.E.2d 827 (1981), modified 
and aff’d, 304 N.C. 627, 286 S.E.2d 89 (1982). 

In North Carolina there are two meth- 
ods by which disciplinary action or disbarment 
may be imposed upon attorneys — statutory 
and judicial. In re Burton, 257 N.C. 534, 126 
S.E.2d 581 (1962); In re Northwestern Bonding 
Co., 460N:CrApp. 272, 192.8.EH.2d 33, cert. 
denied, 282 N.C. 426, 192 S.E.2d 837 (1972). 

The statutory method by which disciplin- 
ary action or disbarment may be imposed pro- 
vides for written complaint, notice to accused, 
opportunity to answer and be represented by 
counsel, hearing before a committee conducting 
proceedings in the nature of a reference, and 
trial by jury unless waived. In re Burton, 257 
N.C. 534, 126 S.E.2d 581 (1962); In re North- 
western Bonding Co., 16 N.C. App. 272, 192 
S.E.2d 33, cert. denied, 282 N.C. 426, 192 
S.E.2d 837 (1972). 

Inherent Powers of Court Not Abridged. 
— Nothing contained in the statutes concern- 
ing discipline or disbarment is to be construed 
as disabling or abridging the inherent powers 
of the court to deal with its attorneys. In re 
Burton, 257 N.C. 534, 126 S.E.2d 581 (1962). 

Complaint Need Not Be by Layman or 
Client. — It is not required that proceedings 
against an attorney for disbarment or suspen- 
sion initiated by the council of the State Bar be 
based upon complaint of a layman or a client 
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defrauded by the attorney. North Carolina 
State Bar v. Frazier, 269 N.C. 625, 153 S.H.2d 
367, cert. denied, 389 U.S. 826, 88 S. Ct. 69, 19 
Lelidi2d Si. Gi967) 

Council Is Not Limited to Any Particular 
Source for Information. — The duty of pa- 
trolling the conduct of licensed attorneys is 
placed on the council of the State Bar, and there 
are no requirements that it shall be limited to 
any particular source for its information or 
instigation of proceedings. North Carolina 
State Bar v. Frazier, 269 N.C. 625, 153 S.K.2d 
367, cert. denied, 389 U.S. 826, 88 S. Ct. 69, 19 
Te id 20°81 (1967), 

Section provides for disbarment for the con- 
viction of a criminal offense showing profes- 
sional unfitness. It does not limit this penalty to 
cases brought by the State Bar. In re Delk, 336 
N.C. 543, 444 S.H.2d 198, reh’g denied, 336 
N.C. 785, 447 S.E.2d 419 (1994). 

Committee to Investigate Facts. — 
Where issues of fact are raised the court may 
appoint a committee to investigate and make 
report. In re Burton, 257 N.C. 534, 126 S.E.2d 
581 (1962); In re Palmer, 32 N.C. App. 449, 232 
S.E.2d 497 (1977), rev'd on other grounds, 296 
N.C. 638, 252 S.E.2d 784 (1979). 

Disciplinary Proceedings Not Barred by 
Limitations. — Disciplinary proceedings are 
not barred by the general statute of limitations. 
Nor is a disciplinary proceeding barred because 
it is grounded on acts that also constitute a 
crime that cannot be prosecuted in a criminal 
action because of limitations. North Carolina 
State Bar v. Temple, 2 N.C. App. 91, 162 S.H.2d 
649 (1968), appeal dismissed, 6 N.C. App. 437, 
170 S.E.2d 131 (1969), cert. denied, 397 U.S. 
1023, 90 S. Ct. 1268, 25 L. Ed. 2d 532, reh’g 
denied, 397 U.S. 1081, 90 S. Ct. 1520 (1970). 

Detention of Money or Property. — Un- 
der this section the detention of money received 
in his professional capacity without bona fide 
claim thereto is ground for the disbarment of an 
attorney. In re Escoffery, 216 N.C. 19, 3 S.E.2d 
425 (1939), 

Inexperience in the legal profession cannot 
excuse detention of money collected for a client 
under circumstances which amount to embez- 
zlement. Dishonesty and breach of trust may be 
committed by anyone, and no person needs a 
law license or experience in the practice of law 
to know that dishonesty and crookedness are 
wrong. North Carolina State Bar v. Frazier, 269 
N.C. 625, 153 S.E.2d 367, cert. denied, 389 U.S. 
826, 88 S. Ct. 69, 19 L. Ed. 2d 81 (1967). 

Findings Must Be Supported by Evi- 
dence. — In attorney discipline and disbar- 
ment proceedings, findings of fact must be 
supported by clear, cogent, and convincing evi- 
dence drawn from the whole record. North 
Carolina State Bar v. Speckman, 87 N.C. App. 
116, 360 S.E.2d 129 (1987). 

Failure to Comply with Grievance Com- 
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mittee Subpoena. — A subpoena is a type of 
“formal inquiry” contemplated by the General 
Assembly in defining the grounds for attorney 
discipline under subdivision (b)(3) of this sec- 
tion; thus, where the defendant attorney failed 
to produce documents as required by a Griev- 
ance Committee subpoena, he was subject to 
discipline as a result and the Hearing Commit- 
tee did not err in concluding that defendant 
violated subdivision (b)(3) of this section. North 
Carolina State Bar v. Speckman, 87 N.C. App. 
116, 360 S.E.2d 129 (1987). 

Loss of Right to Claim Negligence of 
Attorney by Pursuing Initial Claim. — 
Where wife had a claim for permanent alimony 
which was lost by the negligence of her attor- 
ney, she then retained another attorney who 
filed a counterclaim for alimony, and the ali- 
mony agreement negotiated by the first attor- 
ney was rescinded and a second alimony agree- 
ment was signed, by pursuing her claim for 
alimony against her husband the wife lost her 
right to make a claim against the first attorney 
for his negligence in representing the plaintiff 
in her original alimony claim. Stewart v. Her- 
ring, 80 N.C. App. 529, 342 S.E.2d 566 (1986). 

Applied in North Carolina State Bar v. 
Talman,, 62 N.C. App. 355, 303 S.E 2d. 175 
(1983); North Carolina State Bar v. Sheffield, 
73 N.C. App. 349, 326 S.E.2d 320 (1985); N.C. 
State Bar v. Gilbert, 151 N.C. App. 299, 566 
S.E.2d 685, 2002 N.C. App. LEXIS 782 (2002), 
aff’d, 357 N.C. 502, 586 S.E.2d 89 (20038). 

Cited in In re Gertzman, 115 N.C. App. 634, 
446 S.E.2d 1380, cert. denied, 337 N.C. 801, 449 
S.E.2d 571 (1994); Glover v. North Carolina, 
301 F. Supp. 364 (E.D.N.C. 1969); Swenson v. 
Thibaut; 39.N.C sApp. 77, 250 S.E.2d) 279 
(1978); North Carolina State Bar v. Frazier, 62 
N.C. App. 172, 302 S.E.2d 648 (1983); North 
Carolina State Bar v. Braswell, 67 N.C. App. 
456, 313 S.E.2d 272 (1984); North Carolina 
State Bar v. Barrett, 132 N.C. App. 110, 511 
S.E.2d 15 (1999); In re Beasley, 151 N.C. App. 
569, 566 S.E.2d 125, 2002 N.C. App. LEXIS 760 
(2002); N.C. State Bar v. McLaurin, 169 N.C. 
App. 144, 609 S.E.2d 491, 2005 N.C. App. 
LEXIS 508 (2005). 


II. SANCTIONS. 


Fine and imprisonment is not the appro- 
priate remedy to be applied to an attorney 
who, by reason of moral delinquency or other 
cause, has shown himself to be an unworthy 
member of the profession. Kane v. Haywood, 66 
N.C (i872): 

Public Censure Held Appropriate. — An 
order of public censure was not arbitrary and 
unreasonably harsh punishment for defendant 
attorney's unprofessional conduct in encourag- 
ing a potential adverse witness not to testify 
against his client, in a prosecution for driving 
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under the influence of alcohol, in return for an 
agreement by the client not to give any testi- 
mony which might incriminate the potential 
witness, and it did not violate the defendant’s 
rights to due process and equal protection. 
North Carolina State Bar v. Graves, 50 N.C. 
App. 450, 274 S.E.2d 396 (1981). 

The mere potential for harm to a client 
is a statutory factor that supports a repri- 
mand, one of the lesser sanctions that may be 
imposed on an attorney by the North Carolina 
State Bar Disciplinary Hearing Commission; 
however, in order to justify the imposition of a 
more severe sanction, such as censure, suspen- 
sion, or disbarment, the attorney’s misconduct 
must show either significant harm or the po- 
tential for significant harm. N.C. State Bar v. 
Talford, 356 N.C. 626, 576 S.E.2d 305, 2003 
N.C. LEXIS 38 (2003). 

In order to impose a more severe sanction 
than reprimand under G.S. 84-28, such as cen- 
sure, suspension, or disbarment, an attorney’s 
misconduct must include attending circum- 
stances that demonstrate: (1) a risk of signifi- 
cant potential harm, and (2) that the chosen 
sanction is necessary in order to protect the 
public. N.C. State Bar v. Talford, 356 N.C. 626, 
576 S.E.2d 305, 2003 N.C. LEXIS 38 (2003). 

Summary Disbarment by Court in Crim- 
inal Prosecution. — Where an attorney is on 
trial, charged with a criminal offense involving 
moral turpitude and amounting to a felony, and 
pleads guilty, or is convicted, or pleads nolo 
contendere with agreement that he will surren- 
der his license, the court conducting the crimi- 
nal trial has authority to disbar him summarily 
without further proceedings, and on appeal the 
Supreme Court may do likewise upon motion of 
the Attorney General. In re Burton, 257 N.C. 
534, 126 S.E.2d 581 (1962); In re Palmer, 32 
N.C. App. 449, 232 S.E.2d 497 (1977), rev’d on 
other grounds, 296 N.C. 638, 252 S.E.2d 784 
(1979). 

Sanctions Authorized by Statute Not 
Subject to Review. — Where an attorney’s 
sanction, a one-year suspension, was by her 
own admission authorized by statute, it was 
not subject to review. North Carolina State Bar 
v. Wilson, 74 N.C. App. 777, 330 S.E.2d 280 
(1985). 

So long as the punishment imposed is within 
the limits allowed by statute, the Court of 
Appeals does not have the authority to modify 
or change it. North Carolina State Bar v. 
Whitted, 82. N.C. App. 531, 347 S.E.2d 60 
(1986), aff'd, 319 N.Cy354, 354 S:Ei2d7501 
(1987). 

Disbarment for Crime — Entry of Judg- 
ment of Conviction on Plea of Nolo Con- 
tendere. — Defendant’s plea of nolo conten- 
dere in the Federal District Court to a charge of 
receiving and possessing chattels valued at less 
than $100 knowing them to have been stolen or 
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embezzled does not entitle the State Bar to 
summary judgment authorizing disciplinary 
action against the defendant. North Carolina 
State Bar v. Hall, 293 N.C. 539, 238 S.E.2d 521 
(1977) 

Same — Nature of Offense. — Under Laws 
1870-1, c. 216, s. 4, upon which an action for 
disbarment was originally based, conviction of 
a “criminal offense” showing untrustworthiness 
was sufficient basis for disbarment; but by 
Laws 1907, c. 941, s. 1, conviction of a “felony” 
was necessary; construing these provisions to- 
gether the court held that the two provisions 
were consistent and reconcilable (a view evi- 
dently adopted by the Revision Commission of 
1920, as C.S., § 205 contained the language of 
both provisions), and further stated that the 
conviction of a criminal offense — the illegal 
sale of liquor — was sufficient grounds for 
disbarment as showing the attorney unfit for 
practice. State ex rel. Solicitor v. Johnson, 171 
N.C. 799, 88 S.E. 437 (1916). See also State ex 
rel. McLean v. Johnson, 174 N.C. 345, 93 S.E. 
847 (1917). 

It having appeared to the court that the 
defendant was guilty of an infamous misde- 
meanor, converted to a felony by G.S. 14-1, 
14-3, the court by virtue of its inherent power 
was authorized to order his name stricken from 
the rolls of attorneys and his license to practice 
law in the State of North Carolina returned to 
the Supreme Court, which issued it. State v. 
Spivey, 213 N.C. 45, 195 S.E. 1 (1938); State v. 
Beach, 283 N.C. 261, 196 S.E.2d 214 (1973). 

Where attorney contended that there was not 
a finding that he was convicted of any crime 
because the order only said “the records of this 
Court disclose” that he was convicted, the fact 
that the records of the court disclosed he had 
been convicted of a crime showing he was unfit 
to practice law, was a sufficient finding of fact to 
support disbarment. In re Delk, 336 N.C. 543, 
444 §.E.2d 198, reh’g denied, 336 N.C. 785, 447 
S.E.2d 419 (1994). 

Same — Confession of a Felony. — A plea 
of guilty to an indictment charging defendant 
with willfully, feloniously, secretly, and mali- 
ciously giving aid and assistance to his codefen- 
dant by manufacturing evidence, altering and 
destroying original records in the office of the 
Commissioner of Revenue (now Secretary of 
Revenue), etc., was held a confession of a felony, 
and ground for disbarment if defendant was a 
practicing attorney, under former G.S. 205 of 
the Consolidated Statutes. State v. Harwood, 
206 N.C. 87, 173 S.E. 24 (1934). 

Conviction or Confession of Guilt. — The 
words “conviction” and “confession,” as used in 
a former statute providing that no attorney 
should be disbarred for crime unless upon con- 
viction or confession in open court must be 
construed to convey the idea that the party had 
been convicted by a jury or had in open court 
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declined to take issue by the plea of not guilty, 
and confessed himself guilty. Kane v. Haywood, 
66 N.C. 1 (1872). 

The admission of an attorney in an answer to 
a rule to show cause why he should not be 
attached for contempt for failure to pay money 
into court, not being voluntary, was not a con- 
fession in open court as contemplated by the 
statutes. Kane v. Haywood, 66 N.C. 1 (1872). 

Indictment. — By a proper construction of 
the former statute, the court was shorn of its 
power to disbar an attorney, except in the single 
instance where he had been indicted for some 
criminal offense, showing him unfit to be 
trusted in the discharge of the duties of his 
profession, and upon such indictment had ei- 
ther been convicted or pleaded guilty. Kane v. 
Haywood, 66 N.C. 1 (1872). 

Conviction in Foreign State. — Laws 
1870-1, c. 216, s. 4, and Laws 1907, c. 941, s. 1, 
did not confer upon the court the power to 
disbar an attorney because he had been “con- 
victed” in the courts of another state or of the 
United States. In re Ebbs, 150 N.C. 44, 63 S.E. 
190 (1908). 

Suspension. — Court of appeals rejected 
challenges which an attorney made to proce- 
dures used by the Disciplinary Hearing Com- 
mission (DHC) to hear allegations that the 
attorney made false statements, filed a motion 
for improper purposes, charged an excessive 
fee, and engaged in other misconduct, and it 
upheld the DHC’s decision suspending the at- 
torney’s license to practice law for three years. 
N.C. State Bar v. Rogers, 164 N.C. App. 648, 
596 S.E.2d 337, 2004 N.C. App. LEXIS 965 
(2004). 

Trial court sanctioned a lawyer for char- 
acterizing her opposing counsel and their 
witnesses as liars; its order that she be sus- 
pended from practicing law pro hac vice in 
North Carolina for one year was not an abuse of 
discretion. Couch v. Private Diagnostic Clinic, 
146 N.C. App. 658, 554 S.E.2d 356, 2001 N.C. 
App. LEXIS 1059 (2001), cert. denied, cert. 
dismissed, 355 N.C. 348, 563 S.E.2d 562 (2002). 

Disbarment Held Not Appropriate. — 
Though an attorney violated the disciplinary 
rules regarding trust accounts by commingling 
funds and failing to keep proper records, as 
there was no evidence that he benefitted from 
this misconduct, or that any client was harmed 
by it, the order disbarring him was reversed as 
an abuse of discretion. North Carolina State 
Bar v. Talford, 147 N.C. App. 581, 556 S.E.2d 
344, 2001 N.C. App. LEXIS 1243 (2001). 

Attorney’s disbarment was_ reversed 
since the statutory scheme in G.S. 84-28 
clearly evidenced an intent to punish at- 
torneys in an escalating fashion, keyed to 
the harm or potential harm created by the 
misconduct and a demonstrable need to protect 
the public; the North Carolina Disciplinary 
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Hearing Commission did not expressly address 
how the attorney’s failure to maintain accurate 
records might result in harm to a client, the 
public, or the legal profession, and therefore, 
the Commission exceeded its statutory author- 
ity when it disbarred the attorney. N.C. State 
Bar v. Talford, 356 N.C. 626, 576 S.E.2d 305, 
2003 N.C. LEXIS 38 (2003). 


Ill. APPEALS. 


Editor’s Note. — Some of the cases below 
were decided prior to subsequent amendments 
to the provisions in this section relating to 
appeals. 

Test on Appeal. — Due process does not 
require the “clear, cogent and convincing” test 
in determining whether plaintiff satisfied its 
burden of proof rather than the “greater weight 
of the evidence” rule. North Carolina State Bar 
v. DuMont, 304 N.C. 627, 286 S.E.2d 89 (1982). 

“Whole Record” Test. — The test for deter- 
mining whether the findings of the disciplinary 
committee are supported by the evidence is the 
“whole record” test. Under this test there must 
be substantial evidence, based on a review of 
the record, to support the committee’s findings, 
conclusions and results. North Carolina State 
Bar v. Wilson, 74 N.C. App. 777, 330 S.E.2d 280 
(1985). 

“Whole record test” is standard for judi- 
cial review of attorney discipline cases and 
requires the reviewing court to consider the 
evidence which in and of itself justifies or 
supports the administrative findings and also 
to take into account the contradictory evidence 
or evidence from which conflicting inferences 
can be drawn. The evidence is substantial if, 
when considered as a whole, it is such that a 
reasonable person might accept as adequate to 
support a conclusion. North Carolina State Bar 
v. Speckman, 87 N.C. App. 116, 360 S.E.2d 129 
(1987): 

Appeals from Decisions of State Bar Dis- 
ciplinary Hearing Commission. — Article 4 
of Chapter 150A (see now G.S. 150B-48 et seq.) 
is the controlling judicial review statute for 
appeals from decisions of the State Bar Disci- 
plinary Hearing Commission. North Carolina 
State Bar v. DuMont, 304 N.C. 627, 286 S.E.2d 
89 (1982). 

State Has Right to Appeal. — Under the 
statutory method of disciplinary attorneys any 
party, including the attorney in question and 
the State Bar, may appeal from a decision of the 
disciplinary hearing commission. In re Palmer, 
296 N.C. 638, 252 S.E.2d 784 (1979). 

The State may seek review by the appellate 
division of proceedings disciplining attorneys 
under the judicial method, not as a matter of 
right, but by petition for writ of certiorari. In re 
Palmer, 296 N.C. 638, 252 S.E.2d 784 (1979). 

Duty of Judge on Appeal from Council. 
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— It is the duty of the superior court judge, on 
appeal from the council, to consider the evi- 
dence and give his own opinion and conclusion, 
both upon the facts and the law. He is not 
permitted to do this in a perfunctory way, but 
he must deliberate and decide as in other cases, 
use his own faculties in ascertaining the truth, 
and form his own judgment as to fact and law. 
North Carolina State Bar v. Frazier, 269 N.C. 
625, 153 S.E.2d 367, cert. denied, 389 U.S. 826, 
88°S.Ct.169; 195k. Edii2d 8.11967). 

Power of Judge with Respect to Report 
of Council. — Since this section provides that 
the proceedings in the superior court shall be in 
accordance with the laws and rules relating to 
civil actions in which there has been a reference 
by consent, the judge of the superior court may 
affirm, amend, modify, set aside, make addi- 
tional findings, and confirm in whole or in part, 
or disaffirm the report of the council. North 
Carolina State Bar v. Frazier, 269 N.C. 625, 153 
S.E.2d 367, cert. denied, 389 U.S. 826, 88S. Ct. 
69, 19 L. Ed. 2d 81 (1967). 

Power of Reviewing Court to Change 
Discipline. — Subsection (h) of this section 
does not give a reviewing court the authority to 
modify or change the discipline properly im- 
posed by the commission. North Carolina State 
Bar v. DuMont, 304 N.C. 627, 286 S.E.2d 89 
(1982). 

Power of Reviewing Court to Modify or 
Change Imposed Punishment. — So long as 
the punishment imposed is within the limits 
allowed by the statute the court does not have 
the authority to modify or change it. North 
Carolina State Bar v. Nelson, 107 N.C. App. 
548, 421 S.E.2d 163 (1992), aff’d per curiam, 
333 N.C. 786, 429 S.E.2d 716 (1993). 

Imposition of Greater Punishment on 
Appeal to Superior Court. — On appeal from 
disciplinary action taken by the State Bar, an 
attorney cannot complain that the punishment 
imposed by the superior court was greater than 
the punishment imposed by the council of the 
State Bar from which he had appealed. North 
Carolina State Bar v. Frazier, 269 N.C. 625, 153 
S.E.2d 367, cert. denied, 389 U.S. 826, 88 S. Ct. 
69,19). Hds2d°81, (1967). 

Jurisdiction Lacking. — Court of Appeals 
of North Carolina lacked jurisdiction to hear 
the State Bar of North Carolina’s appeal of a 
grant of summary judgment to an attorney in a 
disciplinary proceeding because G.S. 84-28(h) 
provided no appeal from a final order that did 
not impose discipline and in the instant case, 
no discipline had been imposed. N.C. State Bar 
v. Rudisill, 159 N.C. App. 704, 583 S.E.2d 413, 
2003 N.C. App. LEXIS 1527 (20083). 

Collateral Attack on State Bar Decision 
to Disbar Attorney. — Former attorney’s suit, 
alleging that the North Carolina State Bar’s 
decision disbarring him was contrary to a state 
supreme court decision decided five years after 
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his disbarment and seeking declaratory and 
injunctive relief on certain constitutional argu- 
ments, was properly dismissed because, while 
the Bar was not a court of competent jurisdic- 
tion, the attorney could not present his claims 
in superior court because they were a collateral 
attack on a final judgment properly entered by 
the Bar, and the attorney did not avail himself 
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84-28(h); even assuming that the attorney’s 
case was factually similar to the state supreme 
court’s decision, nothing in the opinion indi- 
cated that the decision was retroactive to cases 
finalized prior to the decision. Clayton v. N.C. 
State Bar, 168 N.C. App. 717, 608 S.E.2d 821, 
2005 N.C. App. LEXIS 455 (2005), cert. denied, 
— N.C. —, 615 8.E.2d 867 (2005). 


of his right of appeal to the court under G:S. 


§ 84-28.1. Disciplinary hearing commission. 


(a) There shall be a disciplinary hearing commission of the North Carolina 
State Bar which shall consist of 20 members. Twelve of these members shall be 
members of the North Carolina State Bar, and shall be appointed by the 
Council. The other eight shall be citizens of North Carolina not licensed to 
practice law in this or any other state, four of whom shall be appointed by the 
Governor, two by the General Assembly upon the recommendation of the 
President Pro Tempore of the Senate in accordance with G.S. 120-121, and two 
by the General Assembly upon the recommendation of the Speaker of the 
House of Representatives in accordance with G.S. 120-121. The Council shall 
designate one of its appointees as chair and another as vice-chair. The chair 
shall have actively practiced law in the courts of the State for at least 10 years. 
Except as set out herein, the terms of members of the commission are set at 
three years commencing on the first day of July of the year of their appoint- 
ment. The Council, the Governor, and the General Assembly respectively, shall 
appoint members to fill unexpired terms when vacancies are created by 
resignation, disqualification, disability or death, except that vacancies in 
appointments made by the General Assembly may also be filled as provided by 
G.S. 120-122. No member may serve more than a total of seven years or a 
one-year term and two consecutive three-year terms: Provided, that any 
member or former member who is designated chair may serve one additional 
three-year term in that capacity. No member of the Council may be appointed 
to the commission. 

(b) The disciplinary hearing commission of the North Carolina State Bar, or 
any committee of the disciplinary hearing commission, may hold hearings in 
discipline, incapacity and disability matters, make findings of fact and conclu- 
sions of law after these hearings, enter orders necessary to carry out the duties 
delegated to it by the Council, and tax the costs to an attorney who is 
disciplined or is found to be incapacitated or disabled. 

(b1) The disciplinary hearing commission of the North Carolina State Bar, 
or any committee thereof, acting through its chairman, shall have the power to 
hold persons, firms or corporations in contempt as provided in Chapter 5A. 

(c) Members of the disciplinary hearing commission shall receive the same 
per diem and travel expenses as are authorized for members of State 
commissions under G.S. 138-5. (1975, c. 582, s. 6; 1979, c. 570, s. 8; 1983, c. 390, 
s. 4: 1995, c. 431, s. 19; c. 490, s. 51; 2008-116, s. 3; 2005-396, s. 3.) 


Effect of Amendments. — Session Laws 
2005-396, s. 3, effective September 14, 2005, 
and applicable to fees assessed on or after that 
date, substituted “committee of the disciplinary 
... or disabled” for “committee thereof, is autho- 


rized to hold hearings in discipline, incapacity 
and disability matters, to make findings of fact 
and conclusions of law after such hearings, and 
to enter orders necessary to carry out the duties 
delegated to it by the council” in subsection (b). 
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CH. 84. ATTORNEYS-AT-LAW 


§84-29 


CASE NOTES 


Public Duty Doctrine Applied to Claim 
Against Disciplinary Hearing Commis- 
sion. — Disbarred attorney’s claim against the 
Disciplinary Hearing Commission for negligent 
infliction of emotional distress in the perfor- 
mance of its duties came under the public duty 
doctrine, since the Commission was acting 
within its statutory authority under this sec- 
tion when it held plaintiff in criminal contempt. 
Frazier v. Murray, 135 N.C. App. 43, 519 8.E.2d 
DLO LO): 

The Disciplinary Hearing Commission 
had contempt power over a plaintiff who 
has already been disbarred and the right to 
lawfully exercise that contempt power. Disci- 
plinary Hearing Comm’n vy. Frazier, 141 N.C. 
App. 514, 540 S.E.2d 758, 2000 N.C. App. 
LEXIS 1393 (2000), cert. granted sub nom. 
North Carolina State Bar v. Frazier, 353 N.C. 
378, 547 S.E.2d 434 (2001). 

State Bar Disciplinary Hearing Commis- 
sion did not have authority to discipline 
previously disbarred attorney or find him 
in criminal contempt for unauthorized practice 
of law because its authority was extinguished 
following disbarment; the process of seeking 
criminal sanctions for the unlawful practice of 


law was under the exclusive control of district 
attorneys. Disciplinary Hearing Comm'n v. Fra- 
zier, 604 N.C.555, 556 S.H.2d 262, 2001 NC, 
LEXIS 1242 (2001). 

Procedure. — Disciplinary Hearing Com- 
mission (DHC) properly denied an attorney’s 
motion for separate hearings on charges that 
he made false statements and committed other 
acts of misconduct while representing a client 
in one case, and while he was involved in a 
dispute with his neighbors in a separate case, 
and the DHC did not err when it considered 
evidence that the attorney had two misde- 
meanor convictions and had previously re- 
ceived a letter of warning from the State Bar 
when it determined an appropriate sanction. 
N.C. State Bar v. Rogers, 164 N.C. App. 648, 
596 S.E.2d 337, 2004 N.C. App. LEXIS 965 
(2004). 

Applied in North Carolina State Bar v. 
Braswell, 67 N.C. App. 456, 313 S.E.2d 272 
(1984). 

Cited in North Carolina State Bar v. 
DuMont, 298 N.C. 564, 259 S.E.2d 280 (1979); 
North Carolina State Bar v. DuMont, 304 N.C. 
627, 286 S.E.2d 89 (1982); North Carolina State 
Bar v. Frazier, 62 N.C. App. 172, 302 S.E.2d 648 
(1983). 


§ 84-28.2. Persons immune from suit. 


Persons shall be immune from suit for all statements made without malice, 
and intended for transmittal to the North Carolina State Bar or any board, 
committee, officer, agent or employee thereof, or given in any investigation or 
proceedings, pertaining to alleged misconduct or disability or to reinstatement 
of an attorney. The protection of this immunity does not exist, however, as to 
statements es to others not intended for this use. (1975, c. 582, s. 4; 1995, 
(oy ASB etey AY) 


CASE NOTES 


Cited in Wallace v. Jarvis, 119 N.C. App. 582, 
459 S.E.2d 44 (1995). 


§ 84-29. Evidence and witnesses. 


In any investigation of charges of professional misconduct or disability or in 
petitions for reinstatement, the Council and any committee thereof, and the 
disciplinary hearing commission, and any committee thereof, may administer 
oaths and affirmations and shall have the power to subpoena and examine 
witnesses under oath, and to compel their attendance, and the production of 
books, papers and other documents or writings deemed by it necessary or 
material to the inquiry. Each subpoena shall be issued under the hand of the 
secretary-treasurer or the president of the Council or the chair of the 
committee appointed to hear the charges, and shall have the force and effect of 
a summons or subpoena issued by a court of record, and any witness or other 
person who shall refuse or neglect to appear in obedience thereto, or to testify 
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or produce the books, papers, or other documents or writings required, shall be 
liable to punishment for contempt either by the Council or its committee or a 
hearing committee of the disciplinary hearing commission through its chair 
pursuant to the procedures set out in Chapter 5A of the General Statutes, but 
with the right to appeal therefrom. Depositions may be taken in any investi- 
gations of professional misconduct as in civil proceedings, but the Council or 
the committee hearing the case may, in its discretion, whenever it believes that 
the ends of substantial justice so require, direct that any witness within the 
State be brought before it. Witnesses giving testimony under a subpoena before 
the Council or any committee thereof, or the disciplinary hearing commission 
or any committee thereof, or by deposition, shall be entitled to the same fees as 
in civil actions. 

In cases heard before the Council or any committee thereof or the disciplin- 
ary hearing commission or any committee thereof, if the party shall be 
convicted of the charges, the party shall be taxed with the cost of the hearings: 
Provided, however, that the bill of costs shall not include any compensation to 
the members of the Council or committee before whom the hearings are 
ComutmerednGloo5.c 210s. 12.0959. 1282.8. 271975, .¢,082, 8. 7; 1983,¢.390, 
Sa Onl995, cr43.10¢s. 21.) 


CASE NOTES 


Construction with Fifth Amendment 
Rights. — This section did not cause the de- 
fendant to be compelled in violation of his 
constitutional rights by the state bar to provide 
information which would later be used against 
him in a perjury case where he, acting of his 
own volition, made statements to the bar inves- 


The defendant could have asserted his Fifth 
Amendment privilege during the bar proceed- 
ings although the protection would not have 
extended to any records that he was required 
by law to maintain. State v. Linney, 138 N.C. 
App. 169, 531 S.E.2d 245, 2000 N.C. App. 
LEXIS 538 (2000). 


tigator. The record does not indicate that these 
statements were extracted under the power of a 
subpoena; and the defendant was not in cus- 
tody at the time these statements were made. 


Cited in North Carolina State Bar v. 
Speckman, 87 N.C. App. 116, 360 S.E.2d 129 
(1987). 


§ 84-30. Rights of accused person. 


Any person who shall stand charged with an offense cognizable by the. 
council or any committee thereof or the disciplinary hearing commission or any 
committee thereof shall have the right to invoke and have exercised in his 
favor the powers of the council or any committee, in respect of compulsory 
process for witnesses and for the production of books, papers, and other 
writings and documents, and shall also have the right to be represented by 
counsel. (1933, c. 210.'s. 13; 1959, c. 1282, s. 2; 1975, c. 582, s. 8.) 


CASE NOTES 


Deprivation of Right to Practice Is Judi- 
cial Act Requiring Due Process. — The 
granting of a license to engage in business or 
practice a profession is a right conferred by 
administrative act, but the deprivation of the 
right is a judicial act requiring due process. In 


re Burton, 257 N.C. 534, 126 $.E.2d 581 (1962); 
In re Palmer, 32 N.C. App. 449, 232 S.E.2d 497 
(1977), rev'd on other grounds, 296 N.C. 638, 
25215 42d" 7841979): 

Cited in North Carolina State Bar v. Frazier, 
62 N.C. App. 172, 302 S.E.2d 648 (1983). 


§ 84-31. Counsel; investigators; powers; compensation. 


The Council may appoint a member of the North Carolina State Bar to 
represent the North Carolina State Bar in any proceedings in which it has an 
interest including reinstatement and the prosecution of charges of misconduct 
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or disability in the hearings that are held, including appeals, and may 
authorize counsel to employ assistant counsel, investigators, and administra- 
tive assistants in such numbers as it deems necessary. Counsel and investiga- 
tors engaged in discipline, reinstatement, and disability matters shall have the 
authority throughout the State to serve subpoenas or other process issued by 
the Council or any committee thereof or the disciplinary hearing commission or 
any committee thereof, in the same manner and with the same effect as an 
officer authorized to serve process of the General Court of Justice. The Council 
may allow counsel, assistant counsel, investigators and administrative assis- 
tants such compensation as it deems proper. (1933, c. 210, s. 14; 1969, c. 44, s. 
62: 1975, c. 582, s. 9; 1995, c. 431, s..22.) 


CASE NOTES 


Cited in North Carolina State Bar v. Harris, 
137 N.C. App. 207, 527 S.E.2d 728, 2000 N.C. 
App. LEXIS 317 (2000). 


§ 84-32. Records and judgments and their effect; restora- 
tion of licenses. 


(a) In cases heard by the disciplinary hearing commission or any committee 
thereof, the proceedings shall be recorded by a certified court reporter and an 
official copy of all exhibits introduced into evidence shall be made and 
preserved in the office of the secretary-treasurer. Final judgments of suspen- 
sion or disbarment shall be entered upon the judgment docket of the superior 
court in the district wherein the respondent resides or practices law, and also 
upon the minutes of the Supreme Court of North Carolina; and the judgment 
shall be effective throughout the State. 

(b) Whenever any attorney desires to voluntarily surrender his license, the 
attorney must tender the license and a written resignation to the Council. The 
Council, in its discretion, may accept or reject the tender. If the tender is 
accepted, the Council shall enter an order of disbarment. A copy of any order 
of disbarment shall be filed with the clerk of the superior court of the county 
where the respondent resides, maintains an office, or practices law and also 
upon the minutes of the Supreme Court of North Carolina. The judgment shall 
be effective throughout the State. 

(c) Whenever any attorney has been deprived of the attorney’s license by 
suspension or disbarment, the Council or the disciplinary hearing commission 
or the secretary-treasurer may, in accordance with rules and regulations 
prescribed by the Council, restore the license upon due notice being given and 
satisfactory evidence produced of proper reformation of the suspended or 
disbarred attorney and of satisfaction of any conditions precedent to restora- 
t10n. 

(d) The Council has jurisdiction to determine any petition seeking the 
reinstatement of the license of any attorney disbarred or suspended by any 
court in its inherent power when requested by the court. The proceeding shall 
be governed by the rules and regulations adopted by the Council. The 
disbarred or suspended attorney shall satisfy all conditions precedent to 
reinstatement generally imposed upon attorneys disbarred or suspended by 
the disciplinary hearing commission or the Council, as well as any conditions 
imposed by the court. Under no circumstances shall an attorney disbarred by 
a court or by the North Carolina State Bar be reinstated prior to five years 
from the effective date of the order of disbarment. (1933, c. 210, s. 15; 1935, c. 
F462 2 1 953ve.d3h0n6v4s 1959 ¢. 1282%s: Bal OTS oseS2i en l0el9sajacgn Ge 
Bp OOD peti dihense23)) 
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Cross References. — As to issuance of writ- 
ten license upon restoration of license to prac- 
tice, see G.S. 84-24. 


ART. 4. NORTH CAROLINA STATE BAR 


§84-34 


CASE NOTES 


Constitutionality. — This section, giving 
the State Bar Council the discretion to rein- 
state the license to practice law of a disbarred 
attorney is not an unconstitutional delegation 
of legislative power. In re Garrison, 44 N.C. 
App. 158, 260 S.E.2d 445 (1979), cert. denied, 
299 N.C. 545, 265 S.E.2d 404 (1980). 

The council did not err in the denial of 
petitioner’s application for reinstatement 
of his license to practice law where there was 
evidence that petitioner had compromised four 


outstanding judgments against him in excess of 
$30,000, which he had been unable to compro- 
mise, and that petitioner also renounced funds 
which would have enabled him to help satisfy 
the judgments against him. Petitioner’s will- 
ingness to satisfy only the judgments that could 
be compromised, while failing to satisfy those 
not the subject of compromise, is evidence of the 
lack of proper reformation required by the 
statute. In re Garrison, 44 N.C. App. 158, 260 


S.E.2d 445 (1979), cert. denied, 299 N.C. 545, 


of the six civil judgments rendered against him 265 S.E.2d 404 (1980). 


but had failed to make restitution for two 


§ 84-33. Annual and special meetings. 


The Council shall hold an annual meeting and other meetings necessary to 
conduct the business of the North Carolina State Bar. (1933, c. 210, s. 16; 1969, 
c. 104; 1995, c. 431, s. 24.) 


§ 84-34. Membership fees and list of members. 


Every active member of the North Carolina State Bar shall, prior to the first 
day of July of each year, pay to the secretary-treasurer an annual membership 
fee in an amount determined by the Council but not to exceed three hundred 
dollars ($300.00), plus a surcharge of fifty dollars ($50.00) for the implemen- 
tation of Article 22D of Chapter 163 of the General Statutes, and every member 
shall notify the secretary-treasurer of the member’s correct mailing address. 
Any member who fails to pay the required dues by the last day of June of each 
year shall be subject to a late fee in an amount determined by the Council but 
not to exceed thirty dollars ($30.00). All dues for prior years shall be as were 
set forth in the General Statutes then in effect. The membership fee shall be 
regarded as a service charge for the maintenance of the several services 
authorized by this Article, and shall be in addition to all fees required in 
connection with admissions to practice, and in addition to all license taxes 
required by law. The fee shall not be prorated: Provided, that no fee shall be 
required of an attorney licensed after this Article shall have gone into effect 
until the first day of January of the calendar year following that in which the 
attorney was licensed; but this proviso shall not apply to attorneys from other 
states admitted on certificate. The fees shall be disbursed by the secretary- 
treasurer on the order of the Council. The fifty-dollar ($50.00) surcharge shall 
be sent on a monthly schedule to the State Board of Elections. The secretary- 
treasurer shall annually, at a time and in a law magazine or daily newspaper 
to be prescribed by the Council, publish an account of the financial transac- 
tions of the Council in a form to be prescribed by it. The secretary-treasurer 
shall compile and keep currently correct from the names and mailing ad- 
dresses forwarded to the secretary-treasurer and from any other available 
sources of information a list of members of the North Carolina State Bar and 
furnish to the clerk of the superior court in each county, not later than the first 
day of October in each year, a list showing the name and address of each 
attorney for that county who has not complied with the provisions of this 
Article. The name of each of the active members who are in arrears in the 
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payment of membership fees shall be furnished to the presiding judge at the 
next term of the superior court after the first day of October of each year, by the 
clerk of the superior court of each county wherein the member or members 
reside, and the court shall thereupon take action that is necessary and proper. 
The names and addresses of attorneys so certified shall be kept available to the 
public. The Secretary of Revenue is hereby directed to supply the secretary- 
treasurer, from records of license tax payments, with any information for 
which the secretary-treasurer may call in order to enable the secretary- 
treasurer to comply with this requirement. 

The list submitted to several clerks of the superior court shall also be 
submitted to the Council at its October meeting of each year and it shall take 
the action thereon that is necessary and proper. (1938, c. 210, s. 17; 1939, c. 21, 
35,-2..0; 1953, c. 1310, 5.5; 1955, ¢.651, 5 2219615. ce 760s 2S Titel Sul ec 
A76..8..193: c, 1152, 5:4: 1977, ¢..841;s. 2919819. 788)s451 9895 ieee 
1995, c. 431, s. 25; 2005-237, s. 2; 2005-276, s. 23A.1(a).) 


Cross References. — As to who is an active date, substituted “three hundred dollars 


member, see G.S. 84-16. 

Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-237, s. 1, effective July 29, 2005, and 
applicable to final orders of the Disciplinary 
Hearing Commission issued on or after that 


($300.00)” for “two hundred dollars ($200.00)” 
in the first sentence. 

Session Laws 2005-276, s. 23A.1(a), effective 
January 1, 2006, and applicable to the member- 
ship fees due for 2006, inserted “plus a sur- 
charge of fifty dollars ($50.00) for the imple- 
mentation of Article 22D of Chapter 163 of the 
General Statutes” in the first sentence, and 
added the seventh sentence in the first para- 
graph. 


CASE NOTES 


Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418, 2003 N.C. 
App. LEXIS 1794 (2003). 


§ 84-34.1. Deposits of the North Carolina State Bar. 


Deposits of the North Carolina State Bar, its boards, agencies, and commit- 
tees shall be secured as provided in G.S. 159-31(b). (1991, c. 210, s. 3.) 


§ 84-34.2. Specific statutory authority for certain fees. 


In addition to fees the Council is elsewhere authorized to charge and collect, 
the Council may charge and collect the following fees in amounts determined 
by the Council: 

(1) A reinstatement fee for any attorney seeking reinstatement from 
inactive status, administrative suspension, or suspension for failure 
to comply with the annual continuing legal education requirements. 

(2) A registration fee and annual renewal fee for an interstate or inter- 
national law firm. 

(3) An attendance fee for continuing legal education programs that may 
ae a fee to support the Chief Justice’s Commission on Profession- 
alism. 

(4) A late fee for failing to file timely the continuing legal education 
annual report form, for failure to pay attendance fees, or failure to 
complete the annual continuing legal education requirements. 

(5) An administrative fee for any attorney against whom discipline has 
been imposed. (2005-396, s. 7.) 
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Editor’s Note. — Session Laws 2005-396, s. 
8, made this section effective September 14, 
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§84-36 


2005, and applicable to fees assessed on or after 
that date. 


§ 84-35. Saving as to North Carolina Bar Association. 


Nothing in this Article contained shall be construed as affecting in any way 
the North Carolina Bar Association, or any local bar association. (1933, c. 210, 


Sail G:) 


§ 84-36. Inherent powers of courts unaffected. 


Nothing contained in this Article shall be construed as disabling or abridging 
the inherent powers of the court to deal with its attorneys. (1937, c. 51, s. 4.) 


CASE NOTES 


In North Carolina there are two meth- 
ods by which disciplinary action or dis- 
barment may be imposed upon attorneys — 
statutory and judicial. In re Northwestern 
Bonding. Co., 16 N.C. App. 272, 192 S.E.2d 33, 
cert. denied, 282 N.C. 426, 192 S.E.2d 837 
(1972). 

Concurrent Power of Supreme Court 
and Bar to Regulate Conduct of Attorneys. 
— While questions of propriety and ethics are 
ordinarily for the consideration of the bar, be- 
cause that organization was expressly created 
by the legislature to deal with such questions, 
nevertheless the power to regulate the conduct 
of attorneys is held concurrently by the Bar and 
the Supreme Court. Therefore, in a proper case, 
the Court may rule on questions concerning the 
conduct of attorneys. Gardner v. North Caro- 
lina State Bar, 316 N.C. 285, 341 S.E.2d 517 
(1986). 

Powers of Court Distinguished from 
Powers Granted to State Bar. — This inher- 
ent power is co-equal and co-extensive with the 
statutory grant of powers to the North Carolina 
State Bar, and, while the interests of the two 
entities having disciplinary jurisdiction may, 
and often do, overlap, they are not always 
identical and as the interests sought to be 
protected by the court’s inherent power are 
distinct from those of the North Carolina State 
Bar, the action of a court in disciplining or 
disqualifying an attorney practicing before it is 
not in derogation or to the exclusion of similar 
action by the Bar. Swenson v. Thibaut, 39 N.C. 
App. 77, 250 S.E.2d 279 (1978), cert. denied and 
appeal dismissed, 296 N.C. 740, 254 S.E.2d 
1316296 N.C; 740, 254 S.H.2d 182296 N.C. 
940,-254 S.E.2d 183: (1979), 

The power of the court to regulate and disci- 
pline attorneys is an inherent one because it is 
an essential one for the court to possess in order 
for it to protect itself from fraud and impropri- 
ety and to serve the ends of the administration 
of justice which are, fundamentally, the raison 
d’etre for the existence and operation of the 


courts. Swenson v. Thibaut, 39 N.C. App. 77, 
250 S.E.2d 279 (1978), cert. denied and appeal 
dismissed, 296 N.C. 740, 254 S.E.2d 181, 296 
N.C. 740, 254 S.E.2d 182, 296 N.C. 740, 254 
S.E.2d 1838 (1979). 

The court’s inherent power is not limited or 
bound by the technical precepts contained in 
the Code of Professional Responsibility as ad- 
ministered by the Bar. Swenson v. Thibaut, 39 
N.C; App. 444.290 (5: E2d 279 (1978), cert. 
denied and appeal dismissed, 296 N.C. 740, 254 
S.E.2d 181, 296 N.C. 740, 254 S.E.2d 182, 296 
N.@) 740525405 H2d 5183 (1979). 

General Assembly Cannot Abridge In- 
herent Power. — The existence of inherent 
judicial power is not dependent upon legislative 
action; however, the General Assembly has rec- 
ognized the existence of the inherent power of 
the court and the General Assembly cannot 
abridge that power. Beard v. North Carolina 
State Bar, 320 N.C. 126, 357 S.E.2d 694 (1987). 

The Judicial Method Is Not Dependent 
upon Statutory Authority. — It arises be- 
cause of a court’s inherent authority to take 
disciplinary action against attorneys licensed 
before it; an authority which extends even to 
matters which are not pending in the particular 
court exercising the authority. In re Northwest- 
ern Bonding Co., 16 N.C. App. 272, 192 S.E.2d 
33, cert. denied, 282 N.C. 426, 192 S.E.2d 837 
(1972); In re Paul, 84 N.C. App. 491, 353 S.E.2d 
254, cert. denied, 319 N.C. 673, 356 S8.E.2d 779 
(1987). 

Basis of Court’s Power. — A court’s power 
is based upon the relationship of the attorney to 
the court and the authority which the court has 
over its own officers to prevent them from, or 
punish them for, acts of dishonesty or impro- 
priety calculated to bring contempt upon the 
administration of justice. In re Northwestern 
Bonding Co., 16 N.C. App. 272, 192 8.E.2d 33, 
cert. denied, 282 N.C. 426, 192 S.E.2d 837 
(1972). 

Form of Disciplinary Action. — Judicial 
disciplinary action may take the form of an 
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order of disbarment or suspension of the attor- 
ney’s privilege to practice law. In re Paul, 84 
N.C. App. 491, 353 S.E.2d 254, cert. denied, 319 
NeC, 6736 356.5.8 2de7 (oe LOST 

Statutory Method of Disbarment Not Ex- 
clusive. — C.S., §§ 204 and 205, restricting 
the power of courts to disbar attorneys, were 
repealed by Laws 1933, c. 210, s. 20, and the 
statutory method of disbarment provided by 
the act of 1933 is not exclusive, but on the 
contrary the act recognizes the inherent power 
of the courts, and the courts have jurisdiction to 
order the disbarment of an attorney upon his 
conviction of an infamous misdemeanor, con- 
verted to a felony by G.S. 14-1 and 14-3. State v. 
Spivey, 213 N.C. 45, 195 S.E. 1 (1938). See also 
State ex rel. McLean v. Johnson, 174 N.C. 345, 
93 S.E. 847 (1917). 

Due Process Required. — While it is in- 
controvertible that the courts have inherent 
authority to take disciplinary action against 
attorneys practicing therein, even in relation to 
matters not pending in the particular court 
exercising that authority, it is not after the 
manner of the courts, however, to deprive a 
lawyer, any more than anyone else, of his 
constitutional guaranties or to revoke his li- 
cense without due process of law. In re Burton, 
250 N.C eoo4) L265 20 O61 962). 

No statute provides for a jury trial when 
the judicial method is employed to seek 
disciplinary action against an attorney practic- 
ing in this State. In re Northwestern Bonding 
Con 1GIN CO App acs) 192" Oh 2d: aonecert. 
denied, 282 N.C. 426, 192 S.E.2d 837 (1972). 

This State has never had a statute which 
expressly conferred upon an attorney the right 
to a trial by jury in a judicial disciplining or 
disbarment proceeding. Since no such right 
existed at common law, or by statute at the time 
our Constitution was adopted, and is not now 
provided for by statute, appellant’s motion for a 
trial by jury was properly denied. In re North- 
western Bonding Co., 16 N.C. App. 272, 192 
S.E.2d 33; cert: denied, 282 N.C. 426, "192 
SH2d 837 (1972): 

Due Process Procedures Under Judicial 
Method. — Under the judicial method, the 
procedure, to meet the test of due process, must 
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be initiated by a sworn written complaint, and 
the court should issue a rule or order advising 
the attorney of the specific charges, directing 
him to show cause why disciplinary action 
should not be taken, and granting a reasonable 
time for answering and preparation of defense, 
and attorney should be given full opportunity to 
be heard and permitted to have counsel for his 
defense; where issues of fact are raised the 
court may appoint a committee to investigate 
and make report. In re Northwestern Bonding 
Col. 16" N:Ce App."272) 1927S 2d ™aa,"cern 
denied, 282 N.C. 426, 192 S.E.2d 837 (1972). 

Disbarment Order Supported by Con- 
tempt Conviction. — The trial court’s find- 
ings of fact supported order disbarring respon- 
dent attorney, where respondent was convicted 
of contempt for soliciting someone to disrupt a 
criminal trial in which he, respondent, repre- 
sented the defendant. In re Paul, 84 N.C. App. 
A491, 353 S.E.2d 254, cert. denied, 319 N.C. 673, 
350, 0. bec (yeh JS (): 

Error in Dismissing Grievance Filed 
with State Bar. — North Carolina State Bar 
and the trial courts of this State share concur- 
rent jurisdiction over matters of attorney disci- 
pline; therefore, where individual filed a civil 
claim against attorney for alleged impropriety 
in handling an estate, and also filed a grievance 
with the State Bar alleging that the attorney’s 
actions violated the Rules of Professional Con- 
duct, the trial court erred in naming the State 
Bar as a party and dismissing the grievance 
proceeding against the defendant. North Caro- 
lina State Bar v. Randolph, 325 N.C. 699, 386 
SO H2d 160019389), 

Client Security Fund Constitutional. — 
The order of the North Carolina Supreme Court 
establishing the Client Security Fund and re- 
quiring annual payments by attorneys to the 
Fund is an essential corollary to the court’s 
function, was required for the proper adminis- 
tration of justice, and did not violate the North 
Carolina Constitution. Beard v. North Carolina 
State Bar, 320 N.C. 126, 357 S.B.2d 694 (1987). 

Cited in State v. Beach, 283 N.C. 261, 196 
S.E.2d 214 (1973); In re Palmer, 32 N.C. App. 
449, 232 S.E.2d 497 (1977); In re Beasley, 151 
N.C. App. 569, 566 S.E.2d 125, 2002 N.C. App. 
LEXIS 760 (2002). 


§ 84-36.1. Clerks of court to certify orders. 


The clerk of any court of this State in which a member of the North Carolina 
State Bar is convicted of any criminal offense, disciplined, found to be in 
contempt of the court or adjudged incompetent shall transmit a certified copy 
of the order or judgment to the secretary-treasurer of the North Carolina State 
Bar within 10 days of the entry of such judgment or order. (1975, c. 582, s. 11.) 
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§ 84-37. State Bar may investigate and enjoin unautho- 
rized activities. 


(a) The Council or any committee appointed by it for that purpose may 
inquire into and investigate any charges or complaints of (i) unauthorized or 
unlawful practice of law or (i) the use of the designations, “North Carolina 
Certified Paralegal,” “North Carolina State Bar Certified Paralegal,” or “Para- 
legal Certified by the North Carolina State Bar Board of Paralegal Certifica- 
tion,” by individuals who have not been certified in accordance with the rules 
adopted by the North Carolina State Bar. The Council may bring or cause to be 
brought and maintained in the name of the North Carolina State Bar an action 
or actions, upon information or upon the complaint of any person or entity 
against any person or entity that engages in rendering any legal service, holds 
himself or herself out as a North Carolina certified paralegal by use of the 
designations set forth in this subsection, or makes it a practice or business to 
render legal services that are unauthorized or prohibited by law. No bond for 
cost shall be required in the proceeding. 

(b) In an action brought under this section, the final judgment if in favor of 
the plaintiff shall perpetually restrain the defendant or defendants from the 
commission or continuance of the unauthorized or unlawful act or acts. A 
temporary injunction to restrain the commission or continuance of the act or 
acts may be granted upon proof or by affidavit, that the defendant or 
defendants have violated any of the laws applicable to unauthorized or 
unlawful practice of law or the unauthorized use of the designations set forth 
in subsection (a) of this section or any other designation implying certification 
by the State Bar. The provisions of law relating generally to injunctions as 
provisional remedies in actions shall apply to a temporary injunction and the 
proceedings for temporary injunctions. 

(c) The venue for actions brought under this section shall be the superior 
court of any county in which the relevant acts are alleged to have been 
committed or in which there appear reasonable grounds that they will be 
committed in the county where the defendants in the action reside, or in Wake 
County. 

(d) The plaintiff in the action shall be entitled to examine the adverse party 
and witnesses before filing complaint and before trial in the same manner as 
provided by law for examining parties. 

(e) This section shall not repeal or limit any remedy now provided in cases 
of unauthorized or unlawful practice of law. Nothing contained in this section 
shall be construed as disabling or abridging the inherent powers of the court in 
these matters. 

(f) The Council or its duly appointed committee may issue advisory opinions 
in response to inquiries from members or the public regarding whether 
contemplated conduct would constitute the unauthorized practice of law. 
(1939, c. 281; 1979, c. 570, s. 9; 1995, c. 431, s. 26; 2004-174, s. 2.) 


Cross References. — As to the power of any 
district attorney of any of the superior courts to 
bring injunction or criminal proceedings, see 
G.S. 84-7. 

Effect of Amendments. — Session Laws 
2004-174, s. 2, effective October 1, 2004, substi- 
tuted “activities” for “practice” in the section 
heading; rewrote subsections (a) and (b); in 
subsection (c), substituted “relevant acts” for 
“acts constituting unauthorized or unlawful 
practice of law” and deleted “or” following “com- 


mitted”; in subsection (d), substituted “exam- 
ine” for “examination of” and “examining” for 
“the examination of”; in subsection (e), substi- 
tuted “limit” for “curtail,” “law. Nothing” for 
“law, and nothing,” and “in this section” for 
“herein”; substituted “may” for “has the author- 
ity to” in subsection (f); and made minor punc- 
tuation changes. 

Legal Periodicals. — For comment on this 
section, see 17 N.C.L. Rev. 342 (1939). 
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§ 84-38. Solicitation of retainer or contract for legal ser- 
vices prohibited; division of fees. 


It shall be unlawful for any person, firm, corporation, or association or his or 
their agent, agents, or employees, acting on his or their behalf, to solicit or 
procure through solicitation either directly or indirectly, any legal business, 
whether to be performed in this State or elsewhere, or to solicit or procure 
through solicitation either directly or indirectly, a retainer or contract, written 
or oral, or any agreement authorizing an attorney or any other person, firm, 
corporation, or association to perform or render any legal services, whether to 
be performed in this State or elsewhere. 

It shall be unlawful for any person, firm, corporation, or association to divide 
with or receive from any attorney-at-law, or group of attorneys-at-law, whether 
practicing in this State or elsewhere, either before or after action is brought, 
any portion of any fee or compensation charged or received by such attorney- 
at-law, or any valuable consideration or reward, as an inducement for placing 
or in consideration of being placed in the hands of such attorney or attorneys- 
at-law, or in the hands of another person, firm, corporation or association, a 
claim or demand of any kind, for the purpose of collecting such claim or 
instituting an action thereon or of representing claimant in the pursuit of any 
civil remedy for the recovery thereof, or for the settlement or compromise 
thereof, whether such compromise, settlement, recovery, suit, claim, collection 
or demand shall be in this State or elsewhere. This paragraph shall not apply 
to agreements between attorneys to divide compensation received in cases or 
matters legitimately, lawfully and properly received by them. 

Any person, firm, corporation or association of persons violating the provi- 
sions of this section shall be guilty of a Class 1 misdemeanor. 

The council of the North Carolina State Bar is hereby authorized and 
empowered to investigate and bring action against persons charged with 
violations of this section and the provisions as set forth in G.S. 84-37 shall 
apply. Nothing contained herein shall be construed to supersede the authority 
of district attorneys to seek injunctive relief or institute criminal proceedings 
in the same manner as provided for in G.S. 84-7. Nothing herein shall be 
construed as abridging the inherent powers of the courts to deal with such 
matters. (1947, c, 573271973, c. 47,s: 27 1993,c. 539) s. 599; 1994 Ex? Sescuac: 
DAs AG) 


Legal Periodicals. — For discussion of the For article on lawyer advertising, see 18 
purposes of this section, see 25 N.C.L. Rev. 379 Wake Forest L. Rev. 503 (1982). 
(1947). 


CASE NOTES 


No Civil Cause of Action. — Legislative Corp. v. Kirkhart, 148 N.C. App. 572, 561 
codification of the common law offense of bar- S.E.2d 276, 2002 N.C. App. LEXIS 60 (2002). 
ratry in G.S. 84-38 does not provide a civil Cited in State v. Rogers, 68 N.C. App. 358, 
cause of action for the offense. DaimlerChrysler 315 S.E.2d 492 (1984). 
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Chapter 84A. 
Foreign Legal Consultants. 


Sec. Sec. 
84A-1. License to practice as a foreign legal 84A-4. Scope of practice. 
consultant. 84A-5. Duties of a foreign legal consultant. 
84A-2. Application for a certificate of registra- 84A-6. Service of process on foreign legal con- 
tion. sultant. 
84A-3. Issuance of a certificate of registration; 84A-7. Delegation of duties. 
waiver. 84A-8. Adoption of rules. 


§ 84A-1. License to practice as a foreign legal consultant. 


(a) The North Carolina Supreme Court may issue a license to practice in the 
form of a certificate of registration as a foreign legal consultant to any 
applicant who satisfies all of the following requirements: 

(1) Has been admitted to practice as an attorney, or the equivalent 
thereof, in a foreign country for at least five years as of the date of 
application for a certificate of registration; 

(2) Possesses the character, ethical, and moral qualifications required of a 
member of the North Carolina State Bar; 

(3) Intends to practice in the State as a foreign legal consultant and 
intends to maintain an office in the State for this practice; 

(4) Is at least 21 years of age; 

(5) Has been actively and substantially engaged in the practice of law or 
a profession or occupation that requires admission to the practice of 
law, or the equivalent thereof, in the foreign country in which the 
applicant holds a license for at least five of the seven years immedi- 
ately preceding the date of application for a certificate of registration 
and is in good standing as an attorney, or the equivalent thereof, in 
that country; and 

(6) Obtains a certificate of registration as a foreign legal consultant 
pursuant to G.S. 84A-3. 

(b) An applicant is not required to take an examination to be licensed under 
this Chapter. 

(c) As used in this section, “foreign country” means any country other than 
the United States of America. “Foreign country” includes Puerto Rico, Guam, 
the Virgin Islands, and the possessions of the United States. (1995, c. 427, s. 1.) 


§ 84A-2. Application for a certificate of registration. 


(a) Any person desiring to obtain a certificate of registration as a foreign 
legal consultant shall file an application, in duplicate, with the North Carolina 
State Bar on a form prescribed by the North Carolina State Bar. The 
application shall be made under oath, and shall contain information relating to 
the applicant’s age, residence, address, citizenship, occupation, general educa- 
tion, legal education, moral character, and any other matters requested by the 
North Carolina State Bar. 

(b) An applicant shall submit two 2-inch by 3-inch photographs of the 
applicant showing a front view of the applicant’s head and shoulders. 

(c) The applicant shall submit an application fee required by the North 
Carolina State Bar with the application. An application fee imposed under this 
subsection may not exceed two hundred dollars ($200.00). Applications that 
are received without fees or applications that are not substantially complete 
shall be promptly returned to the applicant, with a notice stating the reasons 
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for returning the application unprocessed and stating any additional fees that 
the State Bar determines are required as a condition of reapplication. 

(d) The application shall be accompanied by all of the following documents, 
and, if any documents are not in English, accompanied by duly authenticated 
English translations of: 

(1) A certificate from the authority that has final jurisdiction regarding 
matters of professional discipline in the foreign country or jurisdiction 
in which the applicant was admitted to practice law, or the equivalent 
thereof. This certificate must be signed by a responsible official or one 
of the members of the executive body of the authority, imprinted with 
the official seal of the authority, if any, and must certify: 

a. The authority’s jurisdiction in such matters; 

b. The applicant’s admission to practice law, or the equivalent 
thereof, in the foreign country, the date of admission, and the 
applicant’s standing as an attorney or the equivalent thereof; and 

c. Whether any charge or complaint ever has been filed with the 
authority against the applicant, and, if so, the substance of and 
adjudication or resolution of each charge or complaint. 

(2) A letter of recommendation from one of the members of the executive 
body of this authority or from one of the judges of the highest law 
court or court of general original jurisdiction of the foreign country, 
certifying the applicant’s professional qualifications, and a certificate 
from the clerk of this authority or the clerk of the highest law court or 
court of general original jurisdiction, attesting to the genuineness of 
the applicant’s signature. 

(3) A letter of recommendation from at least two attorneys, or the 
equivalent thereof, admitted in and practicing law in the foreign 
country, stating the length of time, when, and under what circum- 
stances they have known the applicant and their appraisal of the 
applicant’s moral character. 

(4) Any other relevant documents or information as may be required by 
the North Carolina State Bar. 

(e) In addition to the documents set forth in subsection (d) of this section, 
the North Carolina State Bar may require other evidence as to the applicant’s 
education, professional qualification, character, fitness, and moral qualifica- 
tion. 

(f) Records, papers, and other documents containing information collected 
or compiled by the North Carolina State Bar or any of its members or 
employees as a result of any investigation, application, inquiry or interview 
conducted in connection with an application for a certificate of registration are 
not public records within the meaning of Chapter 132 of the General Statutes. 

(g) Reciprocity between North Carolina and the foreign country in which the 
applicant is licensed is required for the applicant to be licensed as a foreign 
legal consultant under this Chapter. (1995, c. 427, s. 1.) 


§ 84A-3. Issuance of a certificate of registration; waiver. 


(a) The North Carolina State Bar shall review the statements and the 
supporting documents contained in an application submitted pursuant to G.S. 
84A-2 and shall report the results of their review, with recommendations, to 
the North Carolina Supreme Court. 

(b) The North Carolina Supreme Court may issue to an applicant a 
certificate of registration as a foreign legal consultant. 

(c) The North Carolina Supreme Court shall not grant a certificate of 
registration as a foreign legal consultant unless it is satisfied that the 
applicant possesses good moral character. 
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(d) Upon a showing that strict compliance with all of the provisions of G.S. 
84A-2 would cause the applicant unnecessary hardship or upon a showing of 
professional qualifications to practice as a foreign legal consultant satisfactory 
to the North Carolina Supreme Court, the North Carolina Supreme Court may 
issue a certificate of registration under this Chapter to an applicant who did 
not satisfy the provisions of G.S. 84A-2. (1995, c. 427, s. 1.) 


§ 84A-4. Scope of practice. 


(a) Subject to the limitations set forth in subsections (b) and (c) of this 
section, a person licensed as a foreign legal consultant under this Chapter may 
provide legal services in the State and be compensated for those legal services. 

(b) A person licensed as a foreign legal consultant shall not engage in any of 
the following: 

(1) Appear on behalf of another person or entity as the attorney for that 
person or entity in any legal proceeding or before any judicial officer or 
State or municipal agency or tribunal. 

(2) Sign or file in the capacity of an attorney any pleadings, motions, or 
other documents in any legal proceeding or before any judicial officer 
or State or municipal agencies, or tribunal. 

(3) Prepare any deed, deed of trust, mortgage, option, lease, assignment, 
agreement or contract of sale, or any other instrument that may affect 
title to real estate located in the United States. 

(4) Prepare any will or trust instrument affecting the disposition of any 
property located in the United States and owned by a resident of the 
United States. 

(5) Prepare any instrument relating to the administration of a decedent’s 
estate in the United States. 

(6) Prepare any instrument affecting the marital relationship, rights, or 
duties of a resident of the United States or affecting the custody or 
care of the children of such a resident. 

(7) Render professional legal advice regarding State law, the laws of any 
other state, the laws of the District of Columbia, the laws of the 
United States or the laws of any foreign country other than the 
country in which the foreign legal consultant is admitted to practice 
as an attorney or the equivalent thereof. 

(8) In any way represent that the foreign legal consultant is licensed as an 
attorney in the State or in any other jurisdiction unless he or she is 
licensed in that jurisdiction. 

(9) Use any title other than “foreign legal consultant”; provided, however, 
that the foreign legal consultant’s authorized title and firm name in 
the foreign country in which he or she is admitted to practice as an 
attorney or the equivalent thereof, may be used, if the title, firm 
name, and the name of the foreign country are stated together with 
the title “foreign legal consultant”. Nothing may be added to the title 
to create the impression that the foreign legal consultant holds a 
license to practice law in North Carolina. 

(10) Be hired by a firm as a partner, member, or in any capacity other than 
as a foreign legal consultant whose services shall be overseen by an 
attorney licensed to practice law in North Carolina. 

(c) If a particular matter requires legal advice from a person admitted to 
practice law as an attorney in a jurisdiction other than the one in which the 
foreign legal consultant is admitted to practice law, or its equivalent thereof, 
then the foreign legal consultant shall consult an attorney, or the equivalent 
thereof, in that other jurisdiction, obtain written legal advice on the particular 
matter, and transmit the written legal advice to the client. (1995, c. 427, s. 1.) 
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§ 84A-5. Duties of a foreign legal consultant. 


A foreign legal consultant shall: 
(1) Be subject to rules adopted by the North Carolina Supreme Court and 


the North Carolina State Bar and be subject to professional discipline 
in the same manner as is prescribed for disciplinary proceedings 
against attorneys; 


(2) Be subject to a proceeding brought by the North Carolina State Bar in 


superior court pursuant to G.S. 84-284) to protect the interests of 
clients of disabled, incapacitated, or deceased foreign legal consult- 
ants; 


(3) Provide the Clerk of the North Carolina Supreme Court with evidence 


of professional liability insurance, in an amount as prescribed by the 
Supreme Court to assure the foreign legal consultant’s proper profes- 
sional conduct and responsibility; 


(4) Subject his or her trust accounts to audit in the same manner as is 


prescribed for attorneys licensed to practice law in North Carolina; 


(5) Execute and file with the Clerk of the North Carolina Supreme Court, 


in a form and manner as prescribed by the Clerk: 

a. An oath attesting that the foreign legal consultant will abide by the 
Rules of Professional Conduct of the North Carolina State Bar 
and those rules and directives of the North Carolina Supreme 
Court that are applicable to foreign legal consultants; 

b. A document setting forth the foreign legal consultant’s address in 
the State and designating the Clerk of the North Carolina 
Supreme Court as agent upon whom process may be served, with 
the same effect as if served personally upon the foreign legal 
consultant in any judicial, quasi-judicial, or administrative pro- 
ceeding brought against the foreign legal consultant arising out of 
or based upon any legal services rendered or offered to be 
rendered by the foreign legal consultant within the State or to 
residents of the State; and 

c. The foreign legal consultant’s commitment to notify the Clerk of 
the North Carolina Supreme Court of any resignation or revoca- 
tion of the foreign legal consultant’s admission to practice law, or 
the equivalent thereof, in the foreign country in which he or she 
is admitted to practice as an attorney, or the equivalent thereof, 
and of any censure, suspension, reprimand, or expulsion with 
Se to that admission, or of any change of address within the 

tae? 


(6) Pay an annual administration fee to the North Carolina State Bar 


equal in amount to the annual membership fee charged to active 
members of the North Carolina State Bar. Such fee shall be due on 
January 1 and delinquent on July 1 for each year or portion of a year 
in which the foreign legal consultant holds a certificate of registration. 
No portion of the annual administrative fee shall be waived or 
prorated. The State Bar’s rules and regulations regarding enforce- 
ment and collection of annual membership fees shall apply to the 
KeL So nee of the obligation to pay the administrative fee. (19985, c. 
oa ey Me 


§ 84A-6. Service of process on foreign legal consultant. 


Service of process on the Clerk of the North Carolina Supreme Court, 
pursuant to this Article, shall be made by personally delivering to and leaving 
with the Clerk duplicate copies of such process together with a fee of ten 
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dollars ($10.00). The Clerk shall promptly send one of such copies to the foreign 
legal consultant to whom the process is directed, by certified mail, return 
receipt requested, addressed to the foreign legal consultant at the address 
specified by the foreign legal consultant in his or her application under G.S. 
84A-2, as updated pursuant to G.S. 84A-5(5). (1995, c. 427, s. 1.) 


§ 84A-7. Delegation of duties. 


The North Carolina State Bar may delegate any of its duties under this 
Chapter to the North Carolina Board of Law Examiners. (1995, c. 427, s. 1.) 


§ 84A-8. Adoption of rules. 


The North Carolina State Bar is authorized to adopt and amend such rules, 
subject to approval of the North Carolina Supreme Court, as are appropriate 
to accomplish the provisions of this Chapter. (1995, c. 427, s. 1.) 
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Chapter 85. 


Auctions and Auctioneers. 


§§ 85-1 through 85-27: Repealed by Session Laws 1973, c. 552, s. 9. 


Cross References. — For present provi- 
sions as to auctions and auctioneers, see Chap- 
ter 85B. 
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Chapter 85A. 


Bail Bondsmen and Runners. 


§§ 85A-1 through 85A-34: Recodified as G.S. 85C-1 through 85C-41. 


Editor’s Note. — This Chapter was rewrit- 
ten by Session Laws 1975, c. 619, s. 1, effective 
October 1, 1975, and was recodified as Chapter 
85C. 

G.S. 85C-1 through 85C-41 have been recod- 
ified as Article 71 of Chapter 58, G.S. 58-71-1 et 
seq., pursuant to Session Laws 1987, c. Oz aS: 
9, as amended by Session Laws 1987 (Reg. 


Sess., 1988), c. 975, s. 34. 

Former G.S. 85A-34 was amended by Session 
Laws 1975, c. 16, which made the Chapter 
applicable to Burke County, and by Session 
Laws 1975, c. 560, which made the Chapter 
applicable to Carteret, Craven, Forsyth, Pitt 
and Pamlico Counties. 
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Chapter 85B. 


Auctions and Auctioneers. 


Sec. 

85B-1. Definitions. 

85B-2. Activities governed by Chapter. 

85B-3. Auctioneers Commission. 

85B-3.1. Auctioneers Commission; powers and 
duties. 

85B-3.2. Criminal history record checks of ap- 
plicants for licensure. 

85B-4. Licenses required. 

85B-4.1. Auctioneer Recovery Fund. 

85B-4.2. Grounds for payment; notice and ap- 
plication to Commission. 

85B-4.3. Hearing; required showing. 

85B-4.4. Response and defense by Commission 
and judgment debtor; proof of con- 
version or other fraudulent act. 

85B-4.5. Determination of certain small claims 
without a prior judicial determi- 
nation. 

85B-4.6. Order directing payment out of Fund; 
compromise of claims. 


§ 85B-1. Definitions. 


Sec. 

85B-4.7. Limitations; pro rata distribution; at- 
torneys’ fees. 

85B-4.8. Repayment to Fund; automatic sus- 
pension of license. 

85B-4.9. Subrogation of rights. 

85B-4.10. Waiver of rights. 

85B-4.11. Persons ineligible to recover from 
Fund. 

85B-4.12. Disciplinary action against licensee. 

85B-5. Licensing of nonresidents. 

85B-6. Fees; local governments not to charge 
fees or require licenses. 

85B-7. Conduct of auction; records. 

85B-7.1. Handling clients’ funds. 

85B-8. Prohibited acts; assessment of civil pen- 
alty; denial, suspension, or revoca- 
tion of license. 

85B-9. Penalties and enforcement. 


For the purposes of this Chapter the following definitions shall apply: 

(1) “Auction” means the sale of goods or real estate by means of exchanges 
between an auctioneer and members of an audience, the exchanges 
consisting of a series of invitations for offers made by the auctioneer, 
offers by members of the audience, and the acceptance by the 
auctioneer of the highest or most favorable offer. 

(2) “Auctioneer” means any person who conducts or offers to conduct 
auctions and includes apprentice auctioneers except as stricter stan- 
dards are specified by this Chapter for apprentice auctioneers. 

(3) “Owner” means the bona fide owner of the property being offered for 
sale; in the case of partnerships, “owner” means a general partner in 
a partnership that owns the property being offered for sale, provided 
that in the case of a limited partnership it has filed a certificate of 
limited partnership as required by Chapter 59 of the General Stat- 
utes; in the case of corporations, “owner” means an officer or director 


or employee or someone acting on 


behalf of the employee of a 


corporation that owns the property being offered for sale provided that 
the corporation is registered to do business in the State. 

(4) “Absolute Auction” means the sale of real or personal property at 
auction in which the item offered for auction is sold to the highest 
bidder without reserve, without the requirement of any minimum bid, 
and without competing bids of any type by the owner, or agent of the 


owner, of the property. 


(5) “Estate Sale” means the liquidation by sale at auction of real or 
personal property of a specified person. 

(6) “Auction Firm” means a sole proprietorship of which the owner is not 
a licensed auctioneer, or any partnership, association, or corporation, 
not otherwise exempt from this Chapter, that sells either directly or 
through agents, real or personal property at auction, or that arranges, 


sponsors, manages, conducts 


or advertises auctions, or that in the 


regular course of business uses or allows the use of its facilities for 
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(7) 
(8) 


(9) 
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auctions. This definition applies whether or not an owner or officer of 
the business acts as an auctioneer. 

“Fund” means Auctioneer Recovery Fund. 

“Auctioneering”, “conduct of auction”, or “conduct of business” means, 
in addition to the actual calling of bids, any of the following: 

a. Contracting for auction. 

b. Accepting consignments of items for sale at auction. 

c. Advertising an auction. 

d. Offering items for sale at auction. 

e. Accepting payment or disbursing monies for items sold at auction. 
f. Otherwise soliciting, arranging, sponsoring, or managing an auc- 
tion or holding oneself out as an auctioneer or auction firm. 
“Consignment” means, unless otherwise modified by written agree- 
ment, the act of delivering or transferring goods or real estate in fact 
or constructively to an auctioneer or the auctioneer’s agent in trust for 
the purpose of resale at auction whereby title does not pass to the 
buyer until there is an action indicating a sale. For purposes of this 

section, consignment may also mean a bailment for sale. 


(10) “Designated person” means any person approved by the Board to 


have the authority to transact business for a licensed auction firm. 
(19735 c. 552, Ss. 1; 1983, c. 751, s. 1; 1991 (Reg. Sess., 1992), c S198e: 
I= 2005-33008, 1) 


Effect of Amendments. — Session Laws Learned Profession Exemption of the North 
2005-330, s. 1, effective August 26, 2005, added Carolina Deceptive Trade Practices Act: The 
subdivisions (8) through (10). Wrong Bright Line?,” see 15 Campbell L. Rev. 


Legal Periodicals. — For article, “The 223 (1993). 


§ 85B-2. Activities governed by Chapter. 


(a) This Chapter shall apply to all auctions held in this State except the 
following: 


(1) 


(2) 
(3) 


(4) 
(5) 


(6) 
(7) 


(8) 


Sales at auction conducted by the owner of all of the goods or real 
estate being offered, or an attorney representing the owner, unless the 
owner’s regular course of business includes engaging in the sale of 
goods or real estate by means of auction or unless the owner originally 
acquired the goods for the purposes of resale at auction; 

Sales at auction conducted by or under the direction of any public 
authority; 

Sales conducted by a receiver, trustee, guardian, administrator or 
executor or any similarly appointed person under order of any court or 
any person conducting a sale pursuant to an order of a United States 
Bankruptcy Court or the agent or attorney of such person, receiver, 
trustee, guardian, administrator or executor; 

Any sale required by law to be at auction; 

Sale of livestock at a public livestock market authorized and regulated 
by the Commissioner of Agriculture; 

Leaf tobacco sales conducted in accordance with the provisions of 
Chapter 106 of the General Statutes; 

Sale at auction of automobiles conducted under the provisions of G.S. 
20-77, or sale at auction of motor vehicles by a motor vehicle dealer 
licensed under Article 12, Chapter 20 of the General Statutes; 

Sale at auction of a particular breed of livestock conducted by an 
auctioneer who specializes in the sale of that breed when such sale is 
conducted under the auspices of a livestock trade association; pro- 
vided that the sale is regulated by the Packers and Stockyards Act and 
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the auctioneer is required to be bonded by the United States Depart- 
ment of Agriculture; 

(9) Sales conducted by and on behalf of any charitable or religious 
organization; 

(9a) Sales conducted by and on behalf of a civic club, not exceeding one 
sale per year; 

(10) Sales conducted by a trustee pursuant to a power of sale contained in 
a deed of trust on real property; 

(11) Sales of collateral, sales conducted to enforce carriers’ or warehouse- 
men’s liens, sales of goods by a presenting bank following dishonor of 
a documentary draft, resales of rightfully rejected goods, resales of 
goods by an aggrieved seller, or other resales conducted pursuant to 
authority in Articles 2, 4, 7, and 9 of Chapter 25 of the General 
Statutes (the Uniform Commercial Code). 

(b) The exceptions provided in subdivisions (2), (4), (9), (9a) and (11) of 
subsection (a) of this section shall not apply to any person or entity engaged in 
the business of organizing, arranging, or conducting auction sales for compen- 
sation or any person who or entity that accepts consignments to be sold at 
auction where the consignor receives any proceeds from the sale. 

(c) The exceptions provided in subdivision (7) of subsection (a) of this section 
shall not apply to any auctioneer licensed pursuant to this Chapter employed 
to be an auctioneer of motor vehicles for a licensed motor vehicle dealer, while 
conducting an auction for that dealer. (1978, c. 552, s. 2; TOV Ge conldlts OS sec: 
751, ss. 2, 3; 1991 (Reg. Sess., 1992), c. 819, s. 2; 2004-190, s. 95; 2005-330, ss. 
205) 


Effect of Amendments. — Session Laws August 26, 2005, added “or any person who or 
2004-190, s. 5, effective January 1, 2005, in _ entity that accepts consignments to be sold at 
subdivision (a)(11), deleted “bulk sales” preced- auction where the consignor receives any pro- 
ing “sales of goods” and “6” preceding “7,” and _ ceeds from the sale” at the end of subsection (b), 
made minor punctuation changes. and added subsection (c). 

Session Laws 2005-330, ss. 2 and 3, effective 


§ 85B-3. Auctioneers Commission. 


(a) There shall be a five-member North Carolina Auctioneers Commission 
having the powers and responsibilities set out in this Chapter. The Governor 
shall appoint the members of the Commission, at least three of whom, and 
their successors, shall be from nominations submitted by the Auctioneers 
Association of North Carolina. The Auctioneers Association shall submit, 
within 45 days of when the vacancy occurs, at least three names for each 
position for which it is entitled to make a nomination. Of the initial five 
members of the Commission one shall be appointed for a one-year term, two 
shall be appointed for two-year terms and two for three-year terms, thereafter, 
each new member shall be appointed for a term of three years. Any vacancy 
shall be filled for the remainder of the unexpired term only. Each member shall 
continue in office until his successor is appointed and qualified. No member 
shall serve more than two complete consecutive terms. 

(b) At least three members of the Commission shall be experienced auction- 
eers who are licensed under this Chapter. One member shall be a person who 
shall represent the public at large and shall not be licensed under this Chapter. 

(c) The Commission shall employ an executive director and other employees 
as needed to carry out the duties of this Chapter. All employees shall serve at 
the pleasure of the Commission. 

(d) Any action that may be taken by the Commission may be taken by vote 
of any three of its members. 
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(e) The members of the Commission shall elect from among themselves a 
chairman to serve a one-year term. No person shall serve more than two 
consecutive terms as chairman. 

(f) Repealed by Session Laws 1999-142, s. 1, effective October 1, 1999. 

(g) Members of the Commission shall receive the compensation set for 
members of occupational licensing boards by G.S. 93B-5. (1973, c. 552, s. 3; 
1975, c. 648, s. 1; 1983, c. 751, ss. 4, 5; 1991 (Reg. Sess., 1992), c. 819, s. 3: 
1999-142, s. 1.) 


§ 85B-3.1. Auctioneers Commission; powers and duties. 


(a) The Commission shall have the following powers and duties: 
(1) To receive and act upon applications for licenses. 
(2) To issue licenses. 
(3) To deny, suspend, and revoke licenses pursuant to G.S. 85B-8. 
(4) To issue declaratory rulings. 
(5) To adopt rules for auctioneers and auctions that are consistent with 
the provisions of this Chapter and the General Statutes. 

(b) The Commission may assess a civil penalty not in excess of two thousand 
dollars ($2,000) for acts prohibited in G.S. 85B-8. All civil penalties collected by 
the Commission shall be remitted to the school fund of the county in which the 
violation occurred. Before imposing and assessing a civil penalty and fixing the 
amount thereof, the Commission shall, as a part of its deliberations, take into 
consideration the following factors: 

(1) The nature, gravity, and persistence of the particular violation. 

(2) The appropriateness of the imposition of a civil penalty when consid- 
ered alone or in combination with other punishment. 

(3) Whether the violation was willful. 

(4) Any other factors that would tend to mitigate or aggravate the 
violations found to exist. 

(c) The Commission shall have the power to acquire, hold, rent, encumber, 
alienate, and otherwise deal with real property in the same manner as a 
private person or corporation, subject only to approval of the Governor and the 
Council of State. Collateral pledged by the Commission for an encumbrance is 
limited to the assets, income, and revenues of the Commission. 

(d) The Commission may purchase, rent, or lease equipment and supplies 
and purchase liability insurance or other insurance to cover the activities of 
the Commission, its operations, or its employees. (1999-142, s. 2: 1999-456, s. 
232001 19S ceo.) 


§ 85B-3.2. Criminal history record checks of applicants 
for licensure. 


(a) Definitions. — The following definitions shall apply in this section: 

(1) Applicant — An applicant for initial licensure as an auctioneer, 
apprentice auctioneer, or auction firm. 

(2) Criminal history — A State or federal history of conviction of a crime, 
whether a misdemeanor or felony, that bears upon an applicant’s 
fitness to be licensed as an auctioneer, apprentice auctioneer, or 
auction firm. 

(b) The Commission shall ensure that the State criminal history of an 
applicant is checked. National criminal history checks are authorized for an 
applicant who has not resided in the State of North Carolina during the past 
five years. The Commission shall provide to the North Carolina Department of 
Justice the fingerprints of the applicant to be checked, a form signed by the 
applicant to be checked consenting to the check of the criminal history and to 
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the use of fingerprints and other identifying information required by the State 
or National Repositories, and any additional information required by the 
Department of Justice. 

(c) All releases of criminal history information to the Commission shall be 
subject to, and in compliance with, rules governing the dissemination of 
criminal history record checks as adopted by the North Carolina Division of 
Criminal Information. All of the information the Commission receives through 
the checking of the criminal history is for the exclusive use of the Commission 
and shall be kept confidential. 

(d) If the applicant’s verified criminal history record check reveals one or 
more convictions of a crime that is punishable as a felony offense, or the 
conviction of any crime involving fraud or moral turptitude, the Commission 
may deny the applicant’s license. However, the conviction shall not automat- 
ically prohibit licensure, and the following factors shall be considered by the 
Commission in determining whether licensure shall be denied: 

(1) The level and seriousness of the crime. 

(2) The date of the crime. 

(3) The age of the person at the time of the crime. 

(4) The circumstances surrounding the commission of the crime, if known. 

(5) The nexus between the criminal conduct of the applicant and the 
applicant’s duties as an auctioneer, apprentice auctioneer, or auction 
firm. 

(6) The prison, jail, probation, parole, rehabilitation, and employment 
records of the applicant since the date the crime was committed. 

(7) The subsequent commission by the person of a crime. 

(e) The Commission may deny licensure to an applicant who refuses to 
consent to a criminal history record check or use of fingerprints or other 
identifying information required by the State or National Repositories of 
Criminal Histories. 

(f) The Commission shall notify the applicant of the applicant’s right to 
review the criminal history information, the procedure for challenging the 
accuracy of the criminal history, and the applicant’s right to contest the 
Commission’s denial of licensure. 

(g) The Commission shall collect any fees required by the Department of 
Justice and shall remit the fees to the Department of Justice for expenses 
associated with conducting the criminal history record check. (1999-142, s. 3; 
2000-140, ss. 59(a), (b); 2001-198, s. 1.) 


§ 85B-4. Licenses required. 


(a) No person who is not exempt under G.S. 85B-2, shall sell, or offer to sell, 
goods or real estate at auction in this State or perform any act for which an 
auction firm license is required unless the person holds a currently valid 
license issued under this Chapter. 

(b) No person shall be licensed as an apprentice auctioneer, auctioneer, or 
receive an auction firm license if the person: 

(1) Is under 18 years of age. 

(1a) Is not a high school graduate or the equivalent. However, a person 
licensed under this Chapter prior to July 1, 1999, does not need to 
meet this requirement. 

(2) Repealed by Session Laws 1983, c. 751, s. 6. 

(3) Has within the preceding five years pleaded guilty to, entered a plea of 
nolo contendere or been convicted of any felony, or committed or been 
convicted of any act involving fraud or moral turpitude. 

(4) Has had an auctioneer or apprentice auctioneer or auction firm license 
revoked. 
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(5) Has, within the preceding five years, committed any act that consti- 
tutes grounds for license suspension or revocation under this Chapter 
or a Commission rule. 

(c) Each applicant for an apprentice auctioneer license shall submit a 
written application in a form approved by the Commission and containing at 
least two statements by residents of the community in which the applicant 
resides attesting to the applicant’s good moral character. 

(cl) Each apprentice auctioneer application and license shall name a 
licensed auctioneer to serve as the supervisor of the apprentice. No apprentice 
auctioneer may enter into an agreement to conduct an auction, or conduct an 
auction, without the express approval of his supervisor. The supervisor shall 
review all contracts before approving them and shall regularly review the 
records his apprentice is required to maintain under G.S. 85B-7 to see that 
they are accurate and current, and shall perform such other Supervisory duties 
as may be required by the Commission. 

(d) No person shall be licensed as an auctioneer unless the person has held 
an apprentice auctioneer license and served as an apprentice auctioneer for 
the two preceding years, accumulated sufficient knowledge and experience in 
such areas of the auctioneer profession as the Commission may deem appro- 
priate, and has taken an examination approved by the Commission and 
performed on it to the satisfaction of the Commission. The examination shall 
test the applicant’s understanding of the law relating to auctioneers and 
auctions, ethical practices for auctioneers, the mathematics applicable to the 
auctioneer business, and such other matters relating to auctions as the 
Commission considers appropriate. The examination shall be given at least 
twice each year in North Carolina, and at other times and places the 
Commission designates, but no person shall be allowed to take the examina- 
tion within six months after having failed it a second time. 

Any person who has successfully completed the equivalent of at least 80 
hours of classroom instruction in a course in auctioneering at an institution 
whose curriculum and instructors meet the qualifications approved or estab- 
lished by the Commission may be licensed as an auctioneer without holding an 
apprentice license and serving as an apprentice for two years, but shall take 
the examination required by this subsection and perform on it to the satisfac- 
tion of the Commission. 

Each applicant for an auctioneer license shall submit a written application 
in a form approved by the Commission, pay all applicable fees, and consent in 
writing to a criminal history check as required by G.S. 85B-3.2. If the applicant 
has been previously licensed as an apprentice auctioneer, the application shall 
contain an evaluation by the applicant’s supervisor of the applicant’s perfor- 
mance as an apprentice auctioneer and the applicant’s performance in specific 
areas as required by the Commission. If the applicant is exempted from 
apprenticeship after completion of the equivalent of at least 80 hours of 
classroom instruction in auctioneering, the application shall contain a tran- 
script of the applicant’s course work in auctioneering. Each application shall be 
accompanied by statements of at least two residents of the community in which 
the applicant resides attesting to the applicant’s good moral character. The 
Commission may require verification of any information included in an 
application for an auctioneer license and may request other information or 
verification of information provided to determine whether the applicant 
possesses the good moral character or other qualifications for licensure. 

(e) Each license issued under this Chapter shall be valid from J uly 1 of the 
year issued, or from the date issued, whichever is later, to the following June 
30 unless sooner revoked or suspended pursuant to this Chapter or a rule of 
the Commission. A license may be renewed for one year at a time, except an 
apprentice auctioneer license may not be renewed for more than three times. 
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No examination shall be required for renewal of an auctioneer license if the 
application for renewal is made within 24 months of the expiration of the 
previous license. 

(el) The Commission may require licensees to complete annually not more 
than six hours of Commission-approved continuing education courses prior to 
license renewal. The Commission may impose different continuing education 
requirements, including no such requirements, upon the classes of licensees 
under this Chapter. The Commission may waive any or all continuing 
education requirements in cases of hardship, disability, or illness, or under 
other circumstances as the Commission deems appropriate. The Commission 
may adopt rules not inconsistent with the provisions of this Chapter to 
establish continuing education requirements, including rules that govern any 
of the following: 

(1) The content and subject matter of continuing education courses. 

(2) The curriculum of required continuing education courses. 

(3) The criteria, standards, and procedures for the approval of courses, 
course sponsors, and course instructors. 

(4) The methods of instruction for continuing education courses. 

(5) The computation of course credit. 

(6) The number of credit hours needed annually. 

(7) The ability to carry forward course credit from one year to another. 

(8) The waiver of the continuing education requirement for hardship or 
other reasons to be determined by the Commission. 

(9) The procedures for compliance and noncompliance with continuing 
education requirements. 

(f) No person shall be issued an auctioneer or apprentice auctioneer license 
until the person has made the contribution to the Fund as required by G.S. 
85B-4.1. 

(g) An auction firm must be licensed by the Board even though no owner or 
officer of the firm acts as an auctioneer. To be licensed an auction firm must 
make the contribution to the Fund as required by G.S. 85B-4.1 and must pay 
the proper fees as set out in G.S. 85B-6. Auction firms are covered by the 
provisions of G.S. 85B-8. 

An auction firm license issued by the Commission is restricted to the persons 
named in the license and does not inure to the benefit of any other person. 
Where a license is issued to an auction firm, authority to transact business 
under the license is limited to the person or persons designated in the 
application and named in the license. 

The designated person or persons, prior to being licensed, shall be required 
to take a written examination, approved by the Commission, and demonstrate 
to the satisfaction of the Commission a thorough understanding of the law 
relating to the conduct of the auction business and other matters the 
Commission deems appropriate. An individual who is licensed as an auctioneer 
and who is the designated person applying for an auction firm license is not 
required to take the auction firm examination. Licensed real estate brokers 
and real estate firms may be exempt from the auction firm examination 
provided they employ or associate themselves with a licensed auctioneer to 
handle those aspects of the transactions peculiar to the auctioneer profession. 
Any person or entity, on the effective date of this Chapter, duly licensed as an 
auction firm in good standing is not required to take any examination in order 
to maintain or to renew an auction firm license provided that the license does 
not otherwise expire or lapse and is not suspended or revoked by the 
Commission. 

(h) The Commission shall publish at least once a year a list of names and 
addresses of all persons, sole proprietorships, partnerships and corporations 
holding valid apprentice auctioneer, auctioneer, or auction firm licenses. 
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(1) The Commission may investigate as it deems necessary the ethical 
background of any applicant for licensure under this Chapter. (1973, c. 552, 8. 
a,c) 119oyss. Pra 1O7onc. 646, ss, 2-4: .1983..c,603,6 4c) foleess 6-8; 1989, 
cx (32,svly 1991 (Repysess: 1992) ci819.-s74uc. 1080ns) bli 9934O 42a 
3; 1999-142, s. 4; 2001-198, s. 2; 2005-330, s. 4.) 


Effect of Amendments. — Session Laws “North Carolina” in the last sentence of the first 
2005-330, s. 4, effective August 26, 2005, in paragraph. 
subsection (d), deleted “Raleigh” preceding 


§ 85B-4.1. Auctioneer Recovery Fund. 


(a) In addition to license fees, upon application for a license or renewal of a 
license, the Commission may charge the applicant or licensee up to fifty dollars 
($50.00) per year to be included in the Fund. 

(b) The Commission shall maintain at least two hundred thousand dollars 
($200,000) in the Fund for use as provided in this Chapter. The Fund may be 
invested by the State Treasurer in interest bearing accounts, and any interest 
accrued shall be added to the Fund. Sufficient liquidity shall be maintained to 
insure that funds will be available to satisfy claims processed through the 
Board. The Fund may be disbursed by a warrant drawn against the State 
Treasurer or by other method at the discretion of the State Treasurer. 

(c) The Commission, in its discretion, may use contents of the Fund in 
excess of two hundred thousand dollars ($200,000) for the following purposes: 

(1) To promote education and research in the auctioneer profession, in 
order to benefit persons licensed under this Chapter and to improve 
the efficiency of the profession. 

(2) ‘To underwrite educational seminars, training centers, and other forms 
of educational projects for the use and benefit of licensees. 

(3) To sponsor, contract for, or underwrite education and research projects 
in order to advance the auctioneer profession in North Carolina. 

(4) ‘To cooperate with associations of auctioneers, or other groups, in order 
to promote the enlightenment and advancement of the auctioneer 
profession in North Carolina. (1983, c. 603, s. 2; 1989%e. 7324802510900 
(Reg, Sess311992) se S19 ss25- 1999142 .ae 5) 


§ 85B-4.2. Grounds for payment; notice and application to 
Commission. 


An aggrieved person who has suffered a monetary loss as a direct result of 
the conversion of funds or property or other fraudulent act or conduct by a 
licensed auctioneer, apprentice auctioneer, or auction firm shall be eligible to 
seek compensation from the Fund subject to the limitations of this Chapter 
and the amount of loss which is otherwise unrecoverable provided that: 

(1) The aggrieved person has sued the licensee in a court of competent 
jurisdiction and has filed with the Commission written notice of such 
lawsuit within 60 days after its commencement unless the total loss 
claimed excluding attorneys’ fees is less than two thousand five 
hundred dollars ($2,500), in which case the notice may be filed within 
90 days after the termination of all judicial proceedings, including 
appeals; 

(2) The aggrieved person has obtained final judgment in a court of 
competent jurisdiction against the licensee based upon conversion or 
other fraudulent conduct arising out of a transaction which occurred 
when the licensee was licensed by the Commission and was acting in 
a capacity for which a North Carolina license is required, which 
judgment shall show the amount owed the aggrieved person; 
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(3) The aggrieved person was not engaged in any act or conduct for which 
an auctioneer license is required and was not acting in violation of any 
of the laws of the State of North Carolina or of the United States; and 

(4) Execution on the judgment has been issued and has been returned 
unsatisfied in whole or in part. 

Upon the termination of all judicial proceedings including appeals, and for a 
period of one year thereafter, a person eligible for recovery may file a verified 
application with the Commission for payment out of the Fund of the amount 
remaining unpaid upon the judgment which represents the actual and direct 
loss sustained by reason of conversion or other fraudulent conduct. A certified 
copy of the judgment and return of execution shall be attached to the 
application and filed with the Commission. The applicant shall serve upon the 
judgment debtor a copy of the application and shall file with the Commission 
an affidavit or certificate of service, in accordance with the procedures specified 
by rule by the Commission. (1983, c. 603, s. DTG SO Mowe 2) Smo moole (hes: 
Sess., 1992), c. 819, s. 6.) 


§ 85B-4.3. Hearing; required showing. 


Upon application by an aggrieved person, the Commission shall conduct a 
hearing and the aggrieved person shall be required to show that: 

(1) The person is not a spouse of the judgment debtor or a person 
representing such spouse; 

(2) The person gave notice of the lawsuit as required by G.S. 85B-4.2; 

(3) The person is making application not more than one year after 
termination of all judicial proceedings, including appeals, in connec- 
tion with the judgment; 

(4) The person has complied with all requirements of this Article; 

(5) The person has obtained a judgment as described in G.S. 85B-4.2; 

(6) The person has made all reasonable searches and inquiries to ascer- 
tain whether the judgment debtor is possessed of real or personal 
property or other assets subject to be sold or applied in satisfaction of 
the judgment; 

(7) That by a search the person has discovered no real or personal 
property or other assets subject to be sold or applied, or has discovered 
certain of them, describing them, but that the amount realized was 
insufficient to satisfy the judgment, stating the amount realized and 
the balance remaining due on the judgment after application of the 
amount realized; and 

(8) The person has diligently pursued available remedies including at- 
tempted execution on the judgment against all the judgment debtors 
and the execution has been returned unsatisfied. In addition to that, 
the person knows of no assets of the judgment debtor and has 
attempted collection from all other persons who may be liable in the 
transaction for which payment is sought from the Fund if there are 
any other persons. (1991 (Reg. Sess., 1992), c. 819, s. 7.) 


§ 85B-4.4. Response and defense by Commission and judg- 
ment debtor; proof of conversion or other 
fraudulent act. 


(a) When the Commission proceeds upon an application as set forth in this 
Article, counsel for the Commission may defend action on behalf of the Fund 
and shall have recourse to all appropriate means of defense, including the 
examination of witnesses. The judgment debtor may personally defend the 
action and shall have recourse to all appropriate means of defense, including 
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the examination of witnesses. Within 30 days after service of the application, 
counsel for the Commission and the judgment debtor may file responses 
setting forth answers and defenses. Responses shall be filed with the Commis- 
sion and copies shall be served upon every party by the filing party. If at any 
time it appears there are no triable issues of fact and the application for 
payment from the Fund is without merit, the Commission shall dismiss the 
application. A motion to dismiss may be supported by affidavit of any person 
having knowledge of the facts and may be made on the basis that the 
application or the judgment referred to does not form a basis for meritorious 
recovery under G.S. 85B-4.2, that the applicant has not complied with the 
provisions of this Article, or that the liability of the Fund with regard to the 
particular licensee or transaction has been exhausted; provided, however, 
notice of such motion shall be given at least 10 days prior to the time fixed for 
hearing. 

(b) Whenever the judgment obtained by an applicant is by default, stipula- 
tion, or consent, or whenever the action against the licensee was defended by 
a trustee in bankruptcy, the applicant, for purposes of this Article, shall have 
the burden of proving the cause of action for conversion of funds or property or 
other fraudulent conduct. Otherwise, the judgment shall create a rebuttable 
presumption of conversion or other fraudulent conduct. (1991 (Reg. Sess., 
TOO 2 CO lG sce om) 


§ 85B-4.5. Determination of certain small claims without a 
prior judicial determination. 


Notwithstanding any other provisions of this Chapter, the Commission may, 
in its discretion, order that payment be made from the Fund, without requiring 
a prior judicial determination in any case where: 

1) The total loss claimed by the claimant is two thousand five hundred 
dollars ($2,500) or less; 

(2) The amount of alleged loss is readily ascertainable rather than 
speculative in nature; 

(3) The alleged loss is one that is otherwise compensable under this 
Chapter; 

(4) The claimant filed a properly notarized complaint with the Commis- 
sion not more than one year following the date of the alleged wrongful 
act or conduct of the licensee; and 

(5) The Commission, in its discretion, determines that, based upon the 
evidence presented, justice would be better served by allowing com- 
pensation to be paid without first requiring the aggrieved party to 
obtain a judgment from a court of competent jurisdiction. (1991 (Reg. 
Sess., 1992), c. 819, s. 9.) 


§ 85B-4.6. Order directing payment out of Fund; compro- 
mise of claims. 


(a) Applications for payment from the Fund shall be heard and decided bya 
majority of the members of the Commission. If, after a hearing, the Commis- 
sion finds that the claim should be paid from the Fund, the Commission shall 
enter an order requiring payment from the Fund of whatever sum the 
Commission shall find to be payable upon the claim in accordance with the 
limitations contained in this Article. 

(b) Subject to Commission approval, a claim based upon the application of 
an aggrieved person may be compromised; however, the Commission shall not 
be bound in any way by any compromise or stipulation of the judgment debtor. 
(1991 (Reg. Sess., 1992), c. 819, s. 10.) 
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§ 85B-4.7. Limitations; pro rata distribution; attorneys’ 
fees. 


(a) Payments from the Fund shall be subject to the following limitations: 

(1) The right to recovery under this Article shall be forever barred unless 
timely notice is given as required by G.S. 85B-4.2(a)(1) and applica- 
tion is made within one year after termination of all proceedings, 
including appeals, in connection with the judgment. 

(2) The Fund shall not be liable for more than ten thousand dollars 
($10,000) per transaction regardless of the number of persons ag- 
grieved. 

(3) The liability of the Fund shall not exceed in the aggregate ten 
thousand dollars ($10,000) for any one licensee within a single 
calendar year, and in no event shall it exceed in the aggregate twenty 
thousand dollars ($20,000) for any one licensee. 

(4) The Fund shall not be liable for payment of any judgment awards of 
consequential damages, multiple or punitive damages, civil penalties, 
incidental damages, special damages, interest, costs of court or action, 
or other similar awards. 

(b) If the maximum of the Fund is insufficient to pay in full the valid claims 
of all aggrieved persons whose claims relate to the same transaction or to the 
same licensee, the amount for which the Fund is lable shall be distributed 
among the claimants in a ratio that their respective claims bear to the total of 
such valid claims or in a manner the Commission deems equitable. Upon 
petition of the Commission, the Commission may require all claimants and 
prospective claimants to be joined in one proceeding so that the respective 
rights of all claimants to the Fund may be equitably resolved. (1991 (Reg. 
Sess., 1992), c. 819, s. 11.) 


§ 85B-4.8. Repayment to Fund; automatic suspension of 
license. 


Should the Commission pay from the Fund any amount in settlement of a 
claim or toward satisfaction of a judgment against a licensee, the license of the 
licensee shall be automatically suspended upon the effective date of the order 
authorizing payment from the Fund. The licensee shall not be eligible for 
consideration for reinstatement until repayment in full, plus interest at the 
legal rate as provided for in G.S. 24-1, the amount paid from the Fund. (1991 
(Reayocss5 1992) c2319)s. 12)) 


§ 85B-4.9. Subrogation of rights. 


When the Commission has paid from the Fund any sum to the judgment 
creditor, the Commission shall be subrogated to all of the rights of the 
judgment creditor to the extent of the amount paid and the judgment creditor 
shall assign all his right, title, and interest in the judgment to the extent of the 
amount paid to the Commission and any amount and interest recovered by the 
Commission on the judgment shall be deposited in the Fund. (1991 (Reg. Sess., 
1992). c, 819, s. 13.) 


§ 85B-4.10. Waiver of rights. 


The failure of an aggrieved person to comply with this Chapter shall 
constitute a waiver of any rights hereunder. (1991 (Reg. Sess., 1992), c. 819; s. 
14.) 


1291 


§85B-4.11 CH. 85B. AUCTIONS AND AUCTIONEERS §85B-5 


§ 85B-4.11. Persons ineligible to recover from Fund. 


No licensee who suffers the loss of any commission from any transaction in 
which the licensee was acting in the capacity of an auctioneer, apprentice 
auctioneer, or auction firm shall be entitled to make application for payment 
from the Fund for the loss. Likewise, any person who suffers any monetary loss 
as a result of a joint business venture of any sort with a licensee shall not be 
entitled to be compensated from the Fund for the loss. (1991 (Reg. Sess., 1992), 
CUSIO MSH op) 


§ 85B-4.12. Disciplinary action against licensee. 


Nothing contained in this Article shall limit the authority of the Commission 
to take disciplinary action against any licensee under this Chapter, nor shall 
the repayment in full of all obligations to the Fund by any licensee nullify or 
modify the effect of any other disciplinary proceeding brought under this 
Chapter. (1991 (Reg. Sess., 1992), c. 819, s. 16.) 


§ 85B-5. Licensing of nonresidents. 


(a) Any person who holds a valid auctioneer license in another state may 
apply for and be granted a reciprocal North Carolina license if the resident 
state in which the person is licensed has minimum training or experience 
standards which are acceptable to the Commission but are not more lenient 
than those required by this Chapter, if the resident state extends similar 
reciprocal privileges to auctioneers who are residents of and licensed by the 
State of North Carolina. 

(b) An applicant under this section shall submit an application and other 
documentation and proof of eligibility for licensure as may be required by the 
Commission, but shall not be required to take the examination required under 
G.S. 85B-4. Applicants shall pay the appropriate fee under G.S. 85B-6 and 
shall file with the Commission an irrevocable consent that service on the 
Executive Director of the Commission shall be sufficient service of process for 
actions against the applicant by a resident of this State arising out of his 
auctioneering activities. 

(c) An applicant under this section shall make the contribution to the Fund 
as required by G.S. 85B-4.1. Any license issued under this section shall be 
marked to indicate that its holder is a nonresident reciprocal licensee. 

(d) A license issued pursuant to this section shall be valid from the date of 
issuance to the following June 30 and may be renewed from year to year unless 
suspended or revoked pursuant to the provisions of this Chapter or rule of the 
Commission, provided that the licensee continues to be a resident of and duly 
licensed in good standing in the licensee’s resident state. 

(e) Any person licensed under this section shall notify the Commission of the 
lapse, surrender, suspension, revocation, or any other act amounting to a loss 
of license in the person’s resident state. The notice must be sent to the 
Commission, by certified mail, return receipt requested, within 10 days of the 
occurrence. 

(f) Any person licensed under this section shall provide the Commission 
with written notice of any change of business address or residence within 10 
days of the occurrence. 

(g) Any license issued under this section shall be immediately suspended or 
revoked based upon the occurrence of any of the events set out in subsection (e) 
of this section or based upon a change of principal state residence of the 
reciprocal licensee. 

(h) Any person whose license is terminated as a result of a change of 
principal state residence may reapply for reciprocal status provided the person 
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is otherwise eligible for a license based upon the new state residence, and 
submits with the application the fees required by the Commission. 

(i) Notwithstanding any other provision of this section, a reciprocal licensee 
who subsequently becomes a domiciliary of the State of North Carolina may 
request, by application, that the reciprocal license be converted to that of an 
in-State licensee without having to take the State exam required by G.S. 
85B-4. The Commission may, however, require an applicant to pay processing 
and application fees it deems appropriate. (1973, c. 552, s. 5; 1983, c. 603, s. 5; 
Pa cen G ia hoSOnmcao2ecn4: I9O0I( Res, Sess401992)\-c. S19 -siehi)) 


§ 85B-6. Fees; local governments not to charge fees or 
require licenses. 


(a) The Commission shall collect and remit to the State Treasurer fees in an 
amount not to exceed the following: 
Item 


Maximum Fee 
Apprentice Auctioneers: 


Pre olie ALTONe Os CCUSCMECe anne es ei tere rors ire ae a ole Sy 125,00 

Pecuemceror renewal of LICENSE “oo..0. 005.16 eset eed alee wee de. 125.00 
Auctioneers: 

Pama Goma Ol CCN Sem cons ects mane Sl diate lancet 25-00 

Soe TU OLE MEN eee Lesage ete aes ut red Seo Ae heels § pe Pernod semeiestnn Tot 75.00 

Poa iaiCCLOT eNO Wal Mol lICENGe ms aa ta cies ns. sera ee ote eRe 250.00 
Auction Firms: 

Ero ieation sor Censenn sere. mnis0.nG: Fikes. ce a adae atoldert 125.00 

ie minin UO liebe te eee nr ce ores biel cas ee aes 73200 

lesWancerol LONEWaAl Ol lICeNSe! asso. sees es teeta eee eee 250.00 
RGIS ILENE Ol ICENSC, oot heres cc este ae tear ces -asacas ests 15200: 


An application fee for a license and an examination fee are nonrefundable. 
The amount payable by a nonresident under G.S. 85B-5 to obtain a nonresi- 
dent reciprocal auctioneer license is the greater of the amount set in the above 
table for an examination for and the issuance of an auctioneer’s license and the 
amount the nonresident’s state would charge a resident auctioneer of this 
State to obtain a comparable license from that state. 

A reinstatement fee is payable when a person applies for renewal of a license 
after the license has lapsed for failure to renew it before it expired. The 
reinstatement of a lapsed license is not retroactive in effect and does not limit 
the authority of the courts or of the Commission to take disciplinary action 
against a person who engages in the auctioneer profession with a lapsed 
license. 

(b) No local government or agency of local government may charge any fees 
or require any licenses for auctioneers, apprentice auctioneers, or auction 
firms in addition to those set out in this Chapter. (1973, c. 552, s. 6; c. 1195, s. 
31975, c. 648, s. 5; 1977, 2nd Sess., c. 1219, s. 43.7; 1983, c. (dees LOO 
(Reg. Sess., 1992), c. 819, s. 18; 1993, c. 421, s. 1; 1999-142, s. 6.) 


OPINIONS OF ATTORNEY GENERAL 


Applicability of Itinerant Merchant Li- 
cense Requirement. — If an auctioneer trav- 
els into a city or county in which he does not 
maintain a regular place of business and sells 
or auctions property owned by him, he must 
obtain an itinerant merchant license pursuant 
to G.S. 105-53(d), as well as comply with any 


ordinances of the particular city or county gov- 
erning itinerant merchants. See opinion of At- 
torney General to Mr. DeWitt S. McCarley, City 
Attorney, Greenville, North Carolina, 55 
N.C.A.G. 38 (1985). 

An auctioneer is not deemed to be an itiner- 
ant merchant if he travels into a city or county 


1293 


S85B-7 


in which he does not maintain a regular place of 
business and auctions merchandise belonging 
to another person, whether or not that person 
maintains a regular place of business in the 
particular city or county. Therefore, such an 
auctioneer would not be required to comply 
with G.S. 105-53(d) or any local ordinances of 
the particular city or county governing itiner- 
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§85B-7.1 


goods to be auctioned off does not maintain a 
regular place of business in the particular city 
or county, that person would be required to 
comply with G.S. 105-53(d) and any local ordi- 
nances governing itinerant merchants. See 
opinion of Attorney General to Mr. DeWitt S. 
McCarley, City Attorney, Greenville, North 
Carolina, 55 N.C.A.G. 38 (1985). 


ant merchants. However, if the owner of the 


§ 85B-7. Conduct of auction; records. 


(a) No lcensee shall conduct an auction in this State without first having a 
written agreement with the owner of any property to be sold. The agreement 
must contain the terms and conditions upon which the auctioneer received the 
goods for sale. The licensee shall provide the owner with a signed copy of the 
agreement and shall keep at least one copy for his own records for two years 
from the date of the agreement. Copies of all contracts shall be made available 
to the Commission or its designated agent upon request. 

(b) Each licensee shall maintain consignment records and enter in them, 
upon receipt of goods for auction and before sale, the name and address of the 
person who employed the licensee to sell the goods at auction and the name 
and address of the owner of the goods to be sold. The consignment record shall 
contain an adequate description of the goods to be sold and shall be sufficient 
to positively identify each item. Consignment records shall be open for 
inspection by the Commission or its designated agent at reasonable times. 

(c) All licensees shall have their licenses available at each auction they 
conduct. 

(d) Each licensee shall maintain sales records, which identify the purchaser 
of all goods sold by name, address, and when possible, telephone number. The 
sales records shall contain an adequate description of the items sold and must 
be sufficient to positively identify the owner of the property. Sales records shall 
be maintained for a period of not less than two years from the date of sale. 
Sales records shall be open for inspection by the Commission or its designated 
agent at reasonable times. (1973, c. 552, s. 7; 1991 (Reg. Sess., 1992), c. 819, s. 
LO eZ0052300%sr5,) 


Effect of Amendments. — Session Laws 
2005-330, s. 5, effective August 26, 2005, in 
subsection (b), substituted “consignment 
records” for “accounting records” and deleted 
“their” preceding “sale” in the first sentence, 
added the present second sentence, and substi- 


tuted “Consignment records” for “The account- 
ing records” at the beginning of the third sen- 
tence; and in subsection (d), substituted 
“maintain sales records, which” for “maintain 
records which” in the first sentence. 


§ 85B-7.1. Handling clients’ funds. 


(a) Each licensee who does not disburse all funds to the seller on auction day 
shall maintain a trust or escrow account and shall deposit in the account all 
funds that are received for the benefit of another person and are not disbursed 
to the seller on auction day. The licensee shall deposit funds that are not 
disbursed on auction day with an insured bank or savings and loan association 
located in North Carolina. At or before the time of all final settlements, the 
auctioneer shall provide the seller or consignor with a settlement statement, 
which includes a description of all goods sold, the selling price of the goods sold, 
the net proceeds due to the seller or consignor, the name and address of the 
person receiving the disbursement, and the amount of the disbursement. All 
settlement statements shall be signed by the licensee or the licensee’s agent 
and by the person receiving the disbursement. 
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(b) Each licensee shall maintain, for not less than five years, complete 
records showing the deposit, maintenance, and withdrawal of trust or escrow 
funds and the disbursement of funds on auction day. Records of the disburse- 
ment of funds on auction day shall include a copy of each receipt or settlement 
statement issued when the funds were disbursed. The Commission or its 
designated agent may inspect these records periodically, without prior notice, 
and may also inspect these records whenever the Commission determines that 
they are pertinent to an investigation of any specific complaint against a 
Saga (1991 (Reg. Sess., 1992), c. 819, s. 20; 1993, c. 421, s. 2; 2005-330, s. 
6. 


Effect of Amendments. — Session Laws _ all funds to the seller on auction day” near the 
2005-330, s. 6, effective August 26, 2005, in beginning of the first sentence and rewrote the 
subsection (a), inserted “who does not disburse _ third and fourth sentences. 


§ 85B-8. Prohibited acts; assessment of civil penalty; de- 
nial, suspension, or revocation of license. 


(a) The following shall be grounds for the assessment of a civil penalty in 
accordance with G.S. 85B-3.1(b) or the denial, suspension, or revocation of an 
auctioneer, auctioneer apprentice, or auction firm license: 

(1) Any violation of this Chapter or any violation of a rule or regulation 
duly adopted by the Commission. 

(2) Acontinued and flagrant course of misrepresentation or making false 
promises, either by the licensee, an employee of the licensee, or by 
someone acting on behalf of and with the licensee’s consent. 

(3) Any failure to account for or to pay over within a reasonable time, not 
to exceed 30 days, funds belonging to another which have come into 
the licensee’s possession through an auction sale. 

(4) Any false, misleading, or untruthful advertising. 

(5) Any act of conduct in connection with a sales transaction which 
demonstrates bad faith or dishonesty. 

(6) Knowingly using false bidders, cappers or pullers, or knowingly 
making a material false statement or representation. 

(7) Commingling the funds or property of a client with the licensee’s own 
or failing to maintain and deposit in a trust or escrow account in an 
insured bank or savings and loan association located in North 
Carolina funds received for another person through sale at auction. 

(8) Failure to make the required contribution to the Fund. 

(9) The commission or conviction of a crime that is punishable as a felony 
offense under the laws of North Carolina or the laws of the jurisdiction 
where committed or convicted, or the commission of any act involving 
fraud or moral turpitude. 

(10) Failure to properly make any disclosures or to provide documents or 
information required by this Chapter or by the Commission. 

(11) A demonstrated lack of financial responsibility. 

(b) through (d) Repealed by Session Laws 1973, c. 1195, s. 5. 

(e) The Commission may investigate complaints and conduct hearings as 
follows: 

(1) The Commission may upon its own motion or upon the complaint in 
writing of any person, provided the complaint and any evidence 
presented with it establishes a prima facie case, hold a hearing and 
investigate the actions of any auctioneer, apprentice auctioneer, or 
auction firm, or any person who holds himself or herself out as an 
auctioneer or apprentice auctioneer, and shall have the power to 
impose a civil penalty on any licensee, suspend or revoke any license 
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issued under the provisions of this Chapter, or to reprimand or 
censure any licensee. In all proceedings for the imposition of a civil 
penalty or the denial, suspension, or revocation of licenses, the 
provisions of Chapter 150B of the General Statutes including provi- 
sions relating to summary suspension shall be applicable. Any person 
who desires to appeal the denial of an application for any license 
authorized to be issued under this Chapter shall file a written appeal 
with the Commission not later than 30 days following notice of denial. 

(2) The Commission may, upon its own motion, summarily suspend a 
license when the health, safety, or welfare of the public is at risk, such 
as in the event of a potential loss of consigned items or potential loss 
of funds. 

(f) A person whose license has been denied, suspended, or revoked may not 
apply in that person’s name or in any other manner within the period during 
which the order of denial, suspension, or revocation is in effect, and no firm, 
partnership, or corporation in which any person has a substantial interest or 
exercises management responsibility or control may be licensed during the 
period: (1973.c) 502, 8.8: c. IN95, Ss.-4,5: C150 1s 70, 1910. 6 046 1650 slo soe 
c. 603; s. 6; 1989, c. 732, s. 5; 1991, (Reg? Sess., 1992), c. 819)/s. 21; 1999-14285, 
7; 2005-330, s. 7.) 


Effect of Amendments. — Session Laws — sions as subdivision (1), and added the intro- 
2005-330, s. 7, effective August 26, 2005, in  ductory paragraph and subdivision (2). 
subsection (e), designated the existing provi- 


§ 85B-9. Penalties and enforcement. 


(a) Any person, corporation or association of persons violating the provi- 
sions of G.S. 85B-4(a) shall be guilty of a Class 1 misdemeanor. The Attorney 
General of North Carolina, or the Attorney General’s designee, shall have 
concurrent jurisdiction with the district attorneys of this State to prosecute 
violations of this Chapter. 

(b) The Commission may in its own name seek injunctive relief in the 
General Court of Justice to restrain any violation or anticipated violation of the 
provisions of G.S. 85B-4(a) or any violation of this Chapter. 

(c) The Commission shall be entitled to the services of the Attorney General 
of North Carolina in enforcing the provisions of this Chapter or may employ an 
attorney to assist and represent it in enforcement of specific matters. (1973, c. 
119558. 6; 1975, c, 648.5. 7; 1991 (Reo. Sess:, 1992)"c 619) sP22 1995 cra: 
s. 600; 1994, Ex. Sess., c. 24, s. 14(c); 1999-142, s. 8.) 
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Chapter 85C. 


Bail Bondsmen and Runners. 


§§ 85C-1 through 85C-41: Recodified as Article 71 of Chapter 58. 


Editor’s Note. — This Chapter has been (Reg. Sess., 1988), c. 975, s. 34. 
recodified as Article 71 of Chapter 58, G:S. G.S. 85C-41 was repealed by Session Laws 
58-71-1 et seq., under the authority of Session 1983) c. 742, s. 3. 
Laws 1987, c. 752, s. 9 and Session Laws 1987 


1207 


etm 


=a AT 
a Yee | - 


wae a ere 
2 fan’ : 


mee a4 G5 ‘ i at 

: ih ae i - a An oul o —- ra r 6,” 
wel, @eteder. a) — i iM . ane | 7 
‘Me - yt Toran wea) to 


7 or eh > =" 
a a We baie sess Oe, re 
eens Gy 1) 


7 


nn ie @ Ala hig if me ne 


A ne Ti) a i Chee ites), Meson alle i 7 wwe 


wie?» iA Vees 
- "eeo¢ ®)) al PL ’ 
- 9 ; WReGsbli 
ri ikea line (© iii eee 
raat; my (si, 2 
j té - ) Dias bas liis eh fn i 


a 
t aesil Gut 


24 check ippgnall tand on 
s 


Ae ne 7 os 


if vine 7 


fie sat 


ity Pa } 7 


ii wwii hive ralint 
. 1 Ving tie g 


Chapter 86. 


Barbers. 


§§ 86-1 through 86-25: Recodified as G.S. 86A-1 through 86A-26. 


Editor’s Note. — This Chapter was rewrit- 
ten by Session Laws 1979, c. 695, and has been 
recodified as Chapter 86A. 
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Chapter 86A. 


Barbers. 
Sec. Sec. 
86A-1. Necessity for certificate of registration 86A-14. Persons exempt from the provisions of 
and shop or school permit. this Chapter. 
86A-2. What constitutes practice of barbering. g6A-15. Sanitary rules and regulations; in- 
86A-3. Serre. oe certificate as a regis- spections. 
tered parper, . . 
86A-4. State Board of Barber Examiners; ap- to Te, Ciutat legs) la eh ate : 
pointment and qualifications: 86A-17. Renewal or restoration of certificate. 
term of office; removal. 86A-18. Disqualifications for certificate. 
86A-5. Powers and duties of the Board. 86A-19. Refusal, revocation or suspension of 
86A-6. Office; seal; officers and executive direc- certificates or permits. 
tor; funds. 86A-20. Misdemeanors. 
86A-7. Salary and expenses; employees; au-  86A-20.1. Enjoining illegal practices. 
dits; annual reports to the Gover-  g6A-21. Board to keep record of proceedings; 
fae priced data on registrants. 
864-8. eas for examinations; payment = gga _99. Licensing and _ regulating barber 
86A-9. Board to conduct examinations not less Bees de gpa COO E cs, 
than four times each year. ee SLAs 
86A-10. Issuance of certificates of registration. 86A-24. Apprenticeship. 
86A-11. Temporary permits. 86A-25. Fees collectible by Board. 


86A-12. Applicants licensed in other states. 
86A-13. Barbershop and barber school per- 


mits. 


86A-26. Barbering among members of same 
family. 


86A-27. Civil penalties; disciplinary costs. 


§ 86A-1. Necessity for certificate of registration and shop 
or school permit. 


No person or combination of persons shall, either directly or indirectly, 
practice or attempt to practice barbering in the State of North Carolina 
without first obtaining a certificate of registration either as a registered 
apprentice or as a registered barber issued pursuant to provisions of this 
Chapter by the State Board of Barber Examiners. No person or combination of 
persons, or corporation, shall operate, manage or attempt to operate or manage 
a barber school, barbershop, or any other place where barber services are 
rendered, after July 1, 1945, without first obtaining a shop permit, or school 
permit, issued by the State Board of Barber Examiners, pursuant to the 
provisions of this Chapter. (1929, c. 119, s. 1; 1941, c. 375, s. 1; 1945, c. 830, s. 
2197902 6.095 45. 1.) 


Editor’s Note. — This Chapter is former 
Chapter 86, as rewritten by Session Laws 1979, 


1941 amendment, see 19 N.C.L. Rev. 447 
(1941). 


c. 695, and recodified. Where appropriate, his- 
torical citations to sections in the former Chap- 
ter have been added to corresponding sections 
in the Chapter as rewritten. 

Legal Periodicals. — For comment on the 


For article, “The Learned Profession Exemp- 
tion of the North Carolina Deceptive Trade 
Practices Act: The Wrong Bright Line?,” see 15 
Campbell L. Rev. 223 (1993). 


CASE NOTES 


Editor’s Note. — The cases cited under the 
various sections below were decided under this 
Chapter as it existed prior to its revision and 
recodification by Session Laws 1979, c. 695. 

Constitutionality. — This Chapter, known 


as the “Barber’s Act,” relates to the public 
health and is constitutional as a valid exercise 
of the police power of the State. State v. Lockey, 
198 N.C. 551, 152'S.E. 693 (1930). 

Validity of Chapter Is No Longer Open 
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to Attack. — The validity of this Chapter, Application. — The provisions of this Chap- 
providing for the licensing of barbers and the _ ter apply to proprietor barbers. State v. Lockey, 
control and regulation of the trade, having been 198 N.C. 551, 152 S.E. 693 (1930). 


judicially determined, it may not be attacked in Cited in James v. Denny, 214 N.C. 470, 199 
a subsequent suit. Motley v. State Bd. of Barber SB, 617 (1938). 

Examrs, 228 N-G)337,45.5.1.2d 500, 175 A,L. Re 

253 (1947). 


§ 86A-2. What constitutes practice of barbering. 


Any one or combination of the following practices constitutes the practice of 
barbering in the purview of this Chapter: 

(1) Shaving or trimming the beard, or cutting the hair; 

(2) Dyeing the hair or applying hair tonics, permanent waving or 
marcelling the hair; 

(3) Giving facial or scalp massages, or treatments with oils, creams, 
lotions or other preparations either by hand or mechanical appliances. 
(GIRS PAS), va TNS) ees TL reps Soe Cis ie USI AS (eal oe i teria dk) 


§ 86A-3. Qualifications for certificate as a registered bar- 
ber. 


A certificate of registration as a registered barber shall be issued by the 
Board to any person who meets all of the following qualifications: 

(1) Has attended an approved barber school for at least 1528 hours. 

(2) Has completed a 12-month apprenticeship under the supervision of a 
licensed barber, as provided in G.S. 86A-24. 

(3) Has passed a clinical examination conducted by the Board. 

(4) Has submitted to the Board the affidavit required by G.S. 86A-24(c) 
certifying that the applicant has served the apprenticeship required 
by subdivision (2), (1929, ¢. 119) ss. 3,4 Ile 1941. 375, 6.3 Oia 
511, 8.1: 1979, c. 695, 5. IF 1981, c#457, Ss. 1- 1995 (Res. Secs lagu), 
CaoU ass) 1s) 


§ 86A-4. State Board of Barber Examiners; appointment 
and qualifications; term of office; removal. 


(a) The State Board of Barber Examiners is established to consist of five 
members appointed by the Governor. Four shall be licensed barbers; the other 
shall be a person who is not licensed under this Chapter and who shall 
represent the interest of the public at large. 

(b) No member appointed to the Board on or after July 1, 1981, shall serve 
more than three complete consecutive three-year terms, except that each 
member shall serve until the member’s successor is appointed and qualifies. 

No person who has been employed by the North Carolina State Board of 
Barber Examiners and has been removed for just cause shall be appointed 
within five years of the removal to serve as a Board member. 

(c) The Governor may remove any member for good cause shown and may 
appoint members to fill unexpired terms. 

(d) (Expires July 1, 2007) Notwithstanding subsections (a) and (b) of this 
section, a licensed barber who holds an officer position on the National 
Association of Barber Boards of America may be appointed by the Governor to 
serve on the Board as the “public at large” member for the three-year term 
beginning July 1, 2004, if the Governor determines that there is not a public 
member willing to serve on the Board for this three-year term. (1929, c. 119, s. 
6; 1979. c,695,1su) le 1981 ree 457 een 2; 1995) ReowiSesss 01.996), cnG0oncnes: 
2001-486, s. 2.2; 2004-146, s. 1(a).) 
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Effect of Amendments. — Session Laws Legal Periodicals. — For article on admin- 
2004-146, s. 1.(a), effective July 29, 2004, and istrative evidence rules, see 49 N.C.L. Rev. 635 
expiring July 1, 2007, added subsection (d). (iby 


§ 86A-5. Powers and duties of the Board. 


(a) The Board has the following powers and duties: 

(1) To see that inspections of barbershops and schools are conducted to 
determine compliance with sanitary regulations. The Board may 
appoint inspectors as necessary. 

(2) To adopt sanitary regulations concerning barber schools and shops and 
Becute rules in accordance with the guidelines established in G.S. 
86A-15. 

(3) To review the barber licensing laws of other states and to determine 
which are the substantive equivalent of the laws of North Carolina for 
purposes of G.S. 86A-12. 

(4) To conduct examinations of applicants for certificate of registration as 
registered barber, registered apprentice and barber school instructor. 

(5) To employ and fix the compensation of personnel that the Board deems 
necessary to carry out the provisions of this Chapter. 

(6) To assess civil penalties pursuant to G.S. 86A-27. 

(b) The Board shall adopt regulations: 

(1) Prohibiting the use of commercial chemicals of unknown content by 
persons registered under this Chapter. For purposes of this section, 
“commercial chemicals” are those products sold only through beauty 
and barber supply houses and not available to the general public; 

(2) Instructing persons registered under this Chapter in the proper use 
and application of commercial chemicals where no manufacturer’s 
instructions are included. In the alternative, the Board shall prohibit 
the use of such commercial chemicals by persons registered under this 
Chapter. 

(c) Each Board member shall submit periodic reports to the Board concern- 
ing his activities in carrying out duties as a Board member. (1929, c. 119, ss. 10, 
WSN Geode c, 32) 1933\\c. 95,'s) 2; 1941) ¢.375,'ssi'5; 7; 1945, ¢. 330.8. 8; 1947, 
CelG ze ooluc. 5715.58. 2, 3, 0; 1973, c) 1331, 's/39 1979;'c. 695s. 1; 1981, c. 
457."ss"3, 4; 2004-146, s. 2.) 


Effect of Amendments. — Session Laws tion (a); and added subdivisions (a)(5) and 
2004-146, s. 2, effective July 29, 2004, made (a)(6). 
minor punctuation changes throughout subsec- 


§ 86A-6. Office; seal; officers and executive director; funds. 


The Board shall maintain a suitable office in Raleigh, and shall adopt and 
use a common seal for the authentication of its orders and records. The Board 
shall annually elect its own officers, and in addition, may elect or appoint a 
full-time executive director who shall not be a member of the Board, and whose 
salary shall be fixed by the Board. The executive director shall turn over to the 
State Treasurer to be credited to the State Board of Barber Examiners all 
funds collected or received under this Chapter, the funds to be held and 
expended under the supervision of the Director of the Budget, exclusively for 
the enforcement and administration of the provisions of this Chapter. Nothing 
herein shall be construed to authorize any expenditure in excess of the amount 
available from time to time in the hands of the State Treasurer derived from 
fees collected under the provisions of this Chapter and received by the State 
Treasurer pursuant to the provisions of this section. (1929, c. 119, ss. 7, 14; 
1937, 'c, 138, s. 4; 1941,.c. 375, s. 4; 1948, c. 53, s. 1; 1945, c. 880, ss. 2, 4; 1951, 
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CHO2 Isr 124 957 ch STS semis 1965 %c, 51S FlOT1eC 8265 Sei ty or Geta, 
1979: c. 695, s. 171981; ©8845 8" 5>'1983,'c. 717, s. 1571995 (Res. Sess, 1996); 
C, OUD. S80 20044140 8se3”) 


Effect of Amendments. — Session Laws _ tary” in the section heading and throughout the 
2004-146, s. 3, effective July 29, 2004, substi- section. 
tuted “executive director” for “executive secre- 


§ 86A-7. Salary and expenses; employees; audits; annual 
reports to the Governor. 


(a) Each member of the Board of Barber Examiners shall be reimbursed for 
his actual expenses and shall receive compensation and travel allowance 
according to G.S. 93B-5 for the distance traveled in performance of his duties. 
The expenses, compensation and all other salaries and expenses in connection 
with the administration of this Chapter, shall be paid upon warrant drawn on 
the State Treasurer, solely from the funds derived from fees collected and 
received under this Chapter. 

(b) The Board shall employ such agents, assistants and attorneys as it 
deems necessary. 

(c) Repealed by Session Laws 1981, c. 884, s. 6. 

(d) Repealed by Session Laws 19883, c. 913, s. 8. 

(e) The Board shall report annually to the Governor, a full statement of its 
receipts and expenditures, and also a full statement of its work during the 
year, together with such recommendations as it may deem expedient. (1929, c. 
119.5. S41943..C DSA Si 2 O42 OeCGOU SiO Fo Ol pC yOlLo Saale emo omer 
DOS 2616047540; 21983264 lose) 


§ 86A-8. Application for examinations; payment of fee. 


Each applicant for an examination shall: 

(1) Make application to the Board on forms prepared and furnished by the 
Board, and the application shall contain proof under applicant’s oath 
of the particular qualifications of the applicant. All applications for 
examination must be filed with the Board at least 30 days prior to the 
actual taking of such examination by applicants; 

(2) Pay to the Board the required fee. (1929, c. 119, s. 9; 1979, c. 695, s. 1.) 


§ 86A-9. Board to conduct examinations not less than four 
times each year. 


The Board shall conduct examinations of applicants for certificates of 
registration to practice as registered barbers and registered apprentices, not 
less than four times each year, at such times and places as will prove most 
convenient and as the Board may determine. The Board may adopt rules 
establishing procedures for the administration of examinations. (1929, c. 119, 
s. 10; 1979, c. 695, s. 1; 2004-146, s. 4.) 


Effect of Amendments. — Session Laws 
2004-146, s. 4, effective July 29, 2004, added 
the last sentence. 


§ 86A-10. Issuance of certificates of registration. 


Whenever the provisions of this Chapter have been complied with, the Board 
shall issue, or have issued, a certificate of registration as a registered barber or 


1304 


$86A-11 CH. 86A. BARBERS S86A-12 


as a registered apprentice, as the case may be. (1929, c. 119, s. 11; 1979, c. 695, 
ol 19S Dicr4 (icf) 


§ 86A-11. Temporary permits. 


(a) The Board may grant a temporary permit to work to a graduate of a 
barber school in North Carolina provided application for examination has been 
filed and fee paid. The permit is valid only until the date of the next succeeding 
Board examination of applicants for apprenticeship registration except in 
cases of undue hardship as the Board may determine, unless it is revoked or 
suspended earlier by the Board. In no event shall a temporary permit be issued 
or remain valid after the holder has twice failed the apprentice examination 
required by G.S. 86A-24(a). The permittee may operate only under the 
supervision of a licensed barber and may work only at the registered barber- 
shop specified in the permit. 

(b) The Board may grant a temporary permit to work to one whose license 
has been expired for more than five years in North Carolina provided 
application for examination to restore has been filed and fee paid. The permit 
is valid only until the date of the next succeeding Board examination of 
applicants for barber licenses except in cases of undue hardship as the Board 
may determine, unless it is revoked or suspended earlier by the Board. 

(c) The Board may grant a temporary permit to persons licensed in another 
state who come to North Carolina for the purpose of teaching or demonstrating 
barber skills. The Board shall also inspect and approve the area where the 
demonstration is to be given if it is not an already approved shop or school. 
This permit shall be limited to the specific days of demonstration and shall be 
of no validity before or after. 

(d) The Board may grant a temporary permit to work to persons licensed in 
another state and seeking permanent licensure in North Carolina under G.S. 
Sane 929) 1198s) 122 1941 eB 7oys. 53°1947, ce, 1024; 1961) c577,'s: 2; 
1979, c. 695, s. 1; 1981, c. 457, ss. 6, 7; 1995 (Reg. Sess., 1996), c. 605, s. 4.) 


§ 86A-12. Applicants licensed in other states. 


(a) The Board shall issue, without examination, a license to applicants 
already licensed in another state provided the applicant presents evidence 
satisfactory to the Board that: 

(1) He is currently an active, competent practitioner in good standing; and 

(2) He has practiced at least three out of the five years immediately 
preceding his application; and 

(3) He currently holds a valid license in another state; and 

(4) There is no disciplinary proceeding or unresolved complaint pending 
against him at the time a license is to be issued by this State; and 

(5) The licensure requirements in the other state are the substantive 
equivalent of those required by this State. 

(b) The requirements in subdivisions (1) or (5), or both, of subsection (a) of 
this section may be waived by the Board provided that the applicant presents 
evidence satisfactory to the Board that the applicant: 

(1) Has met the licensure requirements of the state in which he received 
his license; 

(2) Has at least five years practical experience; and 

(3) Demonstrates his knowledge of barbering skills and of the sanitary 
regulations in North Carolina by passing a practical, written or oral 
examination. 

(c) Any license granted pursuant to this section is subject to the same duties 
and obligations and entitled to the same rights and privileges as a license 
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issued under G.S. 86A-3. (1929, c. 119, s. 12; 1941, c. 375, s. 5; 1947, c. 1024; 
1961) ic. 577,38. 220197940, 695,7501 19815 c245,7e ss LoS ome Ge 


§ 86A-13. Barbershop and barber school permits. 


(a) Any person, firm or corporation, before establishing or opening a 
barbershop or barber school not heretofore licensed by the State or the Board 
shall make application to the Board on forms to be furnished by the Board, for 
a permit to operate a barbershop or barber school, and the shop or school of the 
applicant shall be inspected and approved by the State Board of Barber 
Examiners or an agent designated for that purpose by the Board, before the 
barbershop or barber school may open for business. It is unlawful to open a 
new or reopened barbershop or barber school until that shop or school has been 
inspected and determined by the Board to be in compliance with the require- 
ments of G.S. 86A-15 in the case of shops and G.S. 86A-15 and 86A-22 in the 
case of schools. Upon compliance by the applicant with all requirements set 
forth in G.S. 86A-15, and the payment of the prescribed fee the Board shall 
issue to the applicant the permit applied for. Notwithstanding any other 
provision of this Chapter, no person, firm, or corporation shall be issued a 
permit to operate a barbershop in a location registered as a barber school, nor 
shall any person, firm, or corporation be issued a permit to operate a barber 
school in a location registered as a barbershop. 

(b) The owners of every registered barbershop and barber school shall 
annually, on or before May 31 of each year, renew the barbershop’s or barber 
school’s certificate of registration and pay the required renewal fee. Every 
certificate of registration for any barbershop or barber school shall expire on 
the 31st day of May in each year. Any certificate of registration issued under 
this Chapter shall be suspended automatically by operation of law after failure 
to renew the certificate of registration by the expiration date. The owner of any 
barbershop or barber school whose certificate of registration has expired may, 
after the barbershop or barber school has been inspected as required in 
subsection (a) of this section, have the certificate restored immediately upon 
paying all lapsed renewal fees and the required late fee. (1929, c. 119, ss. 1, 16; 
1931. ¢. 32; 1933her Ions, 2 OAc Gionssel L945 eC roo 0 resale tome om 
Cy Olale a 3, 0; 1973, c. 1383lus; 3; 1979,-c.1695,s, 1-.1995\(Ree,Sess31996) se: 
6054655. 


§ 86A-14. Persons exempt from the provisions of this 
Chapter. 


The following persons are exempt from the provisions of this Chapter while 
engaged in the proper discharge of their duties: 

(1) Persons authorized under the laws of the State to practice medicine 
and surgery, and those working under their supervision; 

(2) Commissioned medical or surgical officers of the U.S. Army or other 
components of the U.S. armed forces, and those working under their 
supervision; 

(3) Registered nurses and licensed practical nurses and those working 
under their supervision; 

(4) Licensed embalmers and funeral directors and those working under 
their supervision; 

(5) Persons who are working in licensed cosmetic shops or beauty schools 
and are licensed by the State Board of Cosmetic Art Examiners 
pursuant to Chapter 88B of the General Statutes; and 

(6) Persons who are working in licensed barber shops and are licensed by 
the State Board of Cosmetic Art Examiners pursuant to Chapter 88B 
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of the General Statutes, provided that those persons shall comply 
WitheGon SOArb (L929 aCad 1 Onshl 5; 198% co leeysa 24 19415 ¢. 575, 
S. oe c. 695, s. 1; 1995 (Reg. Sess., 1996), c. 605, s. 6; 1998-230, 
Sey. 


§ 86A-15. Sanitary rules and regulations; inspections. 


(a) Each barber and each owner or manager of a barbershop, barber school 
or college, or any other place where barber service is rendered, shall comply 
with the following sanitary rules and regulations: 

(1) Proper quarters. — 

a. Every barbershop, or other place where barber service is rendered, 
shall be located in buildings or rooms of such construction that 
they may be easily cleaned, well lighted, well ventilated and kept 
in an orderly and sanitary condition. 

b. Each area where barber service is rendered or where a combina- 
tion of barber service and cosmetology service is rendered shall be 
separated by a substantial partition or wall from areas used for 
purposes other than barber services, cosmetology services, or 
shoe shining services. 

c. Walls, floor and fixtures where barber service is rendered are to be 
kept sanitary. 

d. Running water, hot and cold, shall be provided, and sinks shall be 
located at a convenient place in each barbershop so that barbers 
may wash their hands after each haircut. Tanks and lavatories 
shall be of such construction that they may be easily cleaned. The 
lavatory must have a drain pipe to drain all waste water out of 
the building. 

e. Every barbershop or other place where barber service is rendered, 
and every building or structure used as a part of a barber school, 
shall comply with applicable building and fire codes and regula- 
tions. 

(2) Equipment and instruments. — 

a. Each person serving as a barber shall, immediately before using 
razors, tweezers, combs, contact cup or pad, sterilize the instru- 
ments by immersing them in a solution of fifty percent (50%) 
alcohol, five percent (5%) carbolic acid, twenty percent (20%) 
formaldehyde, or ten percent (10%) lysol or other product or 
solution that the Board may approve. Every owner or manager of 
a barbershop shall supply a separate container for the use of each 
barber, adequate to provide for a sufficient supply of the above 
solutions. 

b. Each barber shall maintain combs and hair brushes in a clean and 
sanitary condition at all times and shall thoroughly clean mug 
and lather brush before each separate use. 

c. The headrest of every barber chair shall be protected with clean 
paper or a clean laundered towel. Each barber chair shall be 
covered with a smooth nonporous surface, such as vinyl or 
leather, that is cleaned easily. 

d. Every person serving as a barber shall use a clean towel for each 
patron. All clean towels shall be placed in closed cabinets until 
used. Receptacles composed of material that can be washed and 
cleansed shall be provided to receive used towels, and all used 
towels must be placed in receptacles until laundered. Towels shall 
not be placed in a sterilizer or tank or rinsed in the barbershop. 
All wet and used towels shall be removed from the workstand or 
lavatory after serving each patron. 
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e. Whenever a hair cloth is used in cutting the hair, shampooing, etc., 
a newly laundered towel or paper neckstrap shall be placed 
around the patron’s neck so as to prevent the hair cloth from 
touching the skin. Hair cloths shall be replaced when soiled. 

(3) Barbers. — 

a. Every person serving as a barber shall thoroughly cleanse his or 
her hands immediately before serving each patron. 

b. Each person working as a barber shall be clean both as to person 
and dress. 

c. No barber shall serve any person who has an infectious or commu- 
nicable disease, and no barber shall undertake to treat any 
patron’s infectious or contagious disease. 

(4) Any person, other than a registered barber, shall before undertaking 
to give shampoos in a barbershop furnish the Board with a health 
certificate on a form provided by the Board. 

(5) The owner or manager of a barbershop or any other place where 
barber service is rendered shall post a copy of these rules and 
regulations in a conspicuous place in the shop or other place where the 
services are rendered. 

(b) All barbershops, barber schools and colleges, and any other place where 
barber service is rendered, shall be open for inspection at all times during 
business hours to any members of the Board of Barber Examiners or its agents 
or assistants. A copy of the sanitary rules and regulations set out in this section 
shall be furnished by the Board to the owner or manager of each barbershop or 
barber school, or any other place where barber service is rendered in the State, 
and that copy shall be posted in a conspicuous place in each barbershop or 
barber school. The Board shall have the right to make additional rules and 
regulations governing barbers and barbershops and barber schools for the 
proper administration and enforcement of this section, but no such additional 
rules or regulations shall be in effect until those rules and regulations have 
been furnished to each barbershop within the State. (1929, c. 119, s. 16; 1931, 
e.32; 1933,/c295, s, 2; 1941ie. 375) 's. 7196 Ieera Tiasio foacHOl ase reooSs 
(Reg. Sess., 1996), c. 605, s. 7.) 


§ 86A-16. Certificates to be displayed. 


Every holder of a certificate of registration as a registered barber, registered 
apprentice, shop permit, school permit, instructor’s certificate, or temporary 
permit issued pursuant to G.S. 86A-11 shall display it in a conspicuous place 
adjacent to or near the person’s work chair. (1929, c. 119, s. 17; 1979, c. 695, s. 
1; 1995 (Reg. Sess., 1996), c. 605, s. 8.) 


§ 86A-17. Renewal or restoration of certificate. 


(a) Registered barbers who continue in practice shall annually, on or before 
May 31 of each year, renew their certificates of registration and furnish such 
health certificate as the Board may require and pay the required renewal fee. 
Every certificate of registration shall expire on the 31st day of May in each 
year. Any certificate of registration issued under this Chapter is automatically 
suspended by operation of law after failure to renew the certificate of 
registration by the expiration date. 

(b) A registered barber whose certificate of registration has expired may 
have the certificate restored immediately upon paying all lapsed renewal fees 
and the required late fee and furnishing a health certificate if required by the 
Board. Where a registered barber’s certificate of registration has expired for a 
period greater than six months, the Board may impose civil penalties pursuant 
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to G.S. 86A-27. A registered barber whose certificate has expired for a period of 
five years shall be required to take the clinical examination prescribed by the 
State Board of Barber Examiners and otherwise comply with the provisions of 
this Chapter before engaging in the practice of barbering. No registered barber 
who is reissued a certificate under this subsection shall be required to serve an 
apprenticeship as a prerequisite to reissuance of the certificate. 

(c) All persons serving in the United States armed forces and persons whose 
certificates of registration as a registered barber were in force one year prior to 
entering service may, without taking the required examination, renew their 
certificates within 90 days after receiving an honorable discharge, by paying 
the current annual license fee and furnishing the State Board of Barber 
Examiners with a satisfactory health certificate if required by the Board. 
(1929, c. 119, s. 18; 1937, c. 138, s. 5; 1945, c. 830, s. 5; 1978, c. 605; 1979, c. 695, 
s. 1; 1981, c. 457, s. 11; 1995 (Reg. Sess., 1996), c. 605, s. 9; 2004-146, s. 5.) 


Effect of Amendments. — Session Laws _ sentences by deleting “provided, however”; and 
2004-146, s. 5, effective July 29, 2004, divided inserted the second sentence. 
the former first sentence into the first and third 


§ 86A-18. Disqualifications for certificate. 


The Board may either refuse to issue or to renew, or may suspend or revoke 
any certificate of registration or barbershop permit or barber school permit for 
any one or combination of the following causes: 

(1) Conviction of the applicant or certificate holder of a felony proved by 
certified copy of the record of the court conviction, 

(2) Gross malpractice or gross incompetence; 

(3) Continued practice by a person knowingly having an infectious or 
contagious disease after being warned in writing by the Board to cease 
practice; 

(4) Habitual drunkenness or habitual addiction to the use of morphine, 
cocaine or other habit forming drugs; 

(5) The commission of any of the offenses described in subdivisions (3), (5), 
and (6) of G.S. 86A-20; 

(6) The violation of any one or more of the sanitary rules and regulations 
established by statute or rule or regulation of the Board, provided that 
the Board has previously given two written warnings to the individual 
committing the violation; 

(7) The violation of the rules and regulations pertaining to barber schools, 
provided that the Board has previously given two written warnings to 
the school. (1929, c. 119, s. 19; 1941, c. 375, s. 8; 1945, c. 830, s. 6; 1961, 
c. 477, s. 4; 1979, c. 695, s. 1; 1981, c. 457, s. 9.) 


§ 86A-19. Refusal, revocation or suspension of certificates 
or permits. 


The Board may neither refuse to issue nor refuse to renew, or suspend or 
revoke any certificate of registration, barbershop permit, or barber school 
permit, for any of these causes except in accordance with the provisions of 
Chapter 150B of the General Statutes. (1929, c. 119, s. 20s VOSIMer2Iea Ss: 
1945, c. 830, s. 7; 1953, c. 1041, s. 2; 1973, c. 1331, s. 3; 1979, c. 695, s. 1; 1987, 
c. 827, s. 1.) 


§ 86A-20. Misdemeanors. 


Each of the following acts constitutes a Class 3 misdemeanor: 
(1) Violation of any of the provisions of G.S. 86A-1; 
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(2) Obtaining or attempting to obtain a certificate of registration for 
money other than the required fee or any other thing of value, or by 
fraudulent misrepresentations; 

(3) Practicing or attempting to practice by fraudulent misrepresentations; 

(4) Willful failure to display a certificate of registration as required by 
G.S. 86A-16; 

(5) Practicing or attempting to practice barbering during the period of 
suspension or revocation of any certificate of registration granted 
under this Chapter. Each day’s operation during a period of suspen- 
sion or revocation shall be deemed a separate offense; 

(6) Permitting any person in one’s employ, supervision or control to 
practice as a barber unless that person holds a certificate as a 
registered barber or registered apprentice. (1929, c. 119, s. 21; 1938, c. 
D5, swale 93 7% C. 138; s. 6; L941 ers (oss. 910; 1951, e652 1h s el oe ae 
c, Sl9. 1979, c. 695, 6, 198) c 45776, 10,1993) ¢.539..6, 00 loca. 
Ex. Sess., c. 24, s. 14(c).) 


§ 86A-20.1. Enjoining illegal practices. 


The Board, the Department of Health and Human Services, or any county or 
district health director may apply to the superior court for an injunction to 
restrain any person from violating the provisions of this Chapter or the Board’s 
rules. Actions under this section shall be brought in the county where the 
defendant resides or maintains his or her principal place of business or where 
the alleged acts occurred. (2004-146, s. 6.) 


Editor’s Note. — Session Laws 2004-146, s. 
12, made this section effective July 29, 2004. 


§ 86A-21. Board to keep record of proceedings; data on 
registrants. 


The Board shall keep a record of its proceedings relating to the issuance, 
refusal, renewal, suspension, and revocation of certificates of registration. This 
record shall contain the name, place of business and residence of each 
registered barber and registered apprentice, and the date and number of his 
certificate of registration. This record shall be open to public inspection at all 
reasonable times. (1929, c. 119, s. 22; 1979, c. 695, s. 1.) 


§ 86A-22. Licensing and regulating barber schools and 
colleges. 


The North Carolina State Board of Barber Examiners may approve barber 
schools or colleges in the State, and may prescribe rules and regulations for 
their operation. The Board shall adopt rules establishing criteria for barber 
schools and colleges to maintain their accreditation. No barber school or college 
shall be approved by the Board unless the school or college meets all of the 
following requirements: 

(1) Each school shall provide a course of instruction of at least 1528 hours. 

(2) Each school shall employ at least two instructors for the first 40 
enrolled students and employ at least one additional instructor for 
every additional 20 enrolled students. Schools that are organized as 
nonprofits and have obtained a ruling from the Internal Revenue 
Service recognizing their tax-exempt status shall have at least one 
instructor for every 20 enrolled students. No school, whether for profit 
or nonprofit, shall provide practical training and theoretical training 
simultaneously unless at least two instructors are present. 
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(3) An application for a student’s permit, on a form prescribed by the 
Board, must be filed with the Board before the student enters school. 
No student may enroll without having obtained a student’s permit. 

(4) Each student enrolled shall be given a complete course of instruction 
on the following subjects: hair cutting; shaving; shampooing, and the 
application of creams and lotions; care and preparation of tools and 
implements; scientific massaging and manipulating the muscles of 
the scalp, face, and neck; sanitation and hygiene; shedding and 
regrowth of hair; elementary chemistry relating to sterilization and 
antiseptics; instruction on common skin and scalp diseases to the 
extent that they may be recognized; pharmacology as it relates to 
preparations commonly used in barbershops; instruction in the use of 
electrical appliances and the effects of the use of these on the human 
skin; structure of the skin and hair; nerve points of the face; the 
application of hair dyes and bleaches; permanent waving; marcelling 
or hair pressing; frosting and streaking; and the statutes and regu- 
lations relating to the practice of barbering in North Carolina. The 
Board shall specify the minimum number of hours of instruction for 
each subject required by this subsection. 

(5) Each school shall file an up-to-date list of its students with the Board 
at least once a month. If a student withdraws or transfers, the school 
shall file a report with the Board stating the courses and hours 
completed by the withdrawing or transferring student. The school 
shall also file with the Board a list of students who have completed the 
amount of work necessary to meet the licensing requirements. 

(6) Each school shall comply with the sanitary requirements of G.S. 
86A-15. 

(7)a. Each school shall provide a guaranty bond unless the school has 
already provided a bond or an alternative to a bond under G.S. 
115D-95. 

The North Carolina State Board of Barber Examiners may 
revoke the approval of a school that fails to maintain a bond or an 
alternative to a bond pursuant to this subdivision or G.S. 115D- 

95. 

b. When application is made for approval or renewal of approval, the 
applicant shall file a guaranty bond with the clerk of the superior 
court of the county in which the school will be located. The bond 
shall be in favor of the students. The bond shall be executed by 
the applicant as principal and by a bonding company authorized 
to do business in this State. The bond shall be conditioned to 
provide indemnification to any student, or his parent or guardian, 
who has suffered a loss of tuition or any fees by reason of the 
failure of the school to offer or complete student instruction, 
academic services, or other goods and services related to course 
enrollment for any reason, including the suspension, revocation, 
or nonrenewal of a school’s approval, bankruptcy, foreclosure, or 
the school ceasing to operate. 

The bond shall be in an amount determined by the Board to be 
adequate to provide indemnification to any student, or his parent 
or guardian, under the terms of the bond. The bond amount for a 
school shall be at least equal to the maximum amount of prepaid 
tuition held at any time during the last fiscal year by the school. 
The bond amount shall also be at least ten thousand dollars 
($10,000). 

Each application for approval shall include a letter signed by an 
authorized representative of the school showing in detail the 
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calculations made and the method of computing the amount of 
the bond pursuant to this subpart and the rules of the Board. If 
the Board finds that the calculations made and the method of 
computing the amount of the bond are inaccurate or that the 
amount of the bond is otherwise inadequate to provide indemni- 
fication under the terms of the bond, the Board may require the 
applicant to provide an additional bond. 

The bond shall remain in force and effect until cancelled by the 
guarantor. The guarantor may cancel the bond upon 30 days 
notice to the Board. Cancellation of the bond shall not affect any 
liability incurred or accrued prior to the termination of the notice 
period. 

c. An applicant that is unable to secure a bond may seek a waiver of 
the guaranty bond from the Board and approval of one of the 
guaranty bond alternatives set forth in this subpart. With the 
approval of the Board, an applicant may file with the clerk of the 
superior court of the county in which the school will be located, in 
lieu of a bond: 

1. An assignment of a savings account in an amount equal to the 
bond required (i) which is in a form acceptable to the Board; 
(ii) which is executed by the applicant; and (iii) which is 
executed by a state or federal savings and loan association, 
state bank, or national bank, that is doing business in North 
Carolina and whose accounts are insured by a federal depos- 
itors corporation; and (iv) for which access to the account in 
favor of the State of North Carolina is subject to the same 
conditions as for a bond in subpart b. above. 

2. A certificate of deposit (i) which is executed by a state or 
federal savings and loan association, state bank, or national 
bank, which is doing business in North Carolina and whose 
accounts are insured by a federal depositors corporation; and 
(11) which is either payable to the State of North Carolina, 
unrestrictively endorsed to the Board; in the case of a 
negotiable certificate of deposit, is unrestrictively endorsed to 
the Board; or in the case of a nonnegotiable certificate of 
deposit, is assigned to the Board in a form satisfactory to the 
Board; and (iii) for which access to the certificate of deposit in 
favor of the State of North Carolina is subject to the same 
conditions as for a bond in subpart b. above. (1945, c. 830, s. 
Sy lOGIic. a” 1,685; 197366, 1939) S23.1919 1c 69aveul Loste 
c. 457, s. 12; 1989 (Reg. Sess., 1990), c. 824, s. 3; 1995, c. 397, 
s. 1; 1995 (Reg. Sess., 1996), c. 605, ss. 10, 11; 2004-146, s. 7.) 


Effect of Amendments. — Session Laws _ the second sentence in the first paragraph, and 
2004-146, s. 7, effective July 29, 2004, inserted rewrote subdivision (2). 


§ 86A-23. Instructors. 


(a) The Board shall issue an instructor’s certificate to any currently regis- 
tered barber who has passed an instructor’s examination given by the Board. 
This examination shall cover the subjects listed in G.S. 86A-22(4) and in the 
Textbook of Barber Styling approved by the Board. 

(b) A person desiring to take an instructor’s examination must make 
application to the Board for examination on forms to be furnished by the Board 
and pay the instructor’s examination fee. Each person who passes the 
instructor’s examination shall be issued a certificate of registration as a 
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registered instructor by paying the issuance fee. Every instructor's certificate 
shall expire on May 31 of each year. Any instructor’s certificate issued under 
this Chapter is automatically suspended by operation of law after failure to 
renew the instructor’s certificate by the expiration date and may be renewed 
only upon payment of all lapsed renewal fees and the required late fee. Any 
person whose instructor’s certificate has expired for a period of three years or 
more shall be required to take and pass the instructor’s examination before the 
certificate can be renewed. (1945, c. 830, s. 8; 1961, c. 577, s. 5; 1973, c. 1331, 
5. 3: 1979, c. 695, s. 1; 1981, c. 457, s. 13; 1995 (Reg. Sess., 1996), c. 605, s. 12.) 


§ 86A-24. Apprenticeship. 


(a) Before being issued an apprentice license, an applicant must pass an 
examination conducted by the Board to determine his competence, including 
his knowledge of barbering, sanitary rules and regulations, and knowledge of 
diseases of the face, skin and scalp. 

(b) An apprentice license expires on May 31 of each year. Every holder of an 
apprentice license shall annually renew the apprentice license by the expira- 
tion date and pay the required renewal fee. An apprentice license issued under 
this Chapter is automatically suspended by operation of law after failure to 
renew the apprentice license by the expiration date. An apprentice whose 
apprentice license has expired may have the certificate restored immediately 
upon paying all lapsed renewal fees and the required late fee. The certificate 
of registration of an apprentice is valid only so long as the apprentice works 
under the supervision of a registered barber. The registered barber shall 
remain present on the premises of the barbershop at all times while the 
apprentice is working. No apprentice shall operate a barbershop. 

(c) On completion of at least one year’s apprenticeship, evidenced by 
affidavit of the supervising registered licensed barber or barbers, and upon 
meeting the other requirements of G.S. 86A-3, the apprentice shall be issued 
a license as a registered barber, pursuant to G.S. 86A-10. No registered 
apprentice may practice for a period exceeding three years without retaking 
and passing the required examination to receive a certificate as a registered 
apprentice. (1929, c. 119, ss. 4, 5; 1941, c. C7 eetekto SW Comlelelg Sisoelh e/-aelles Nee? 
c. 695, s. 1; 1981, c. 457, s. 14; 1995 (Reg. Sess., 1996), c. 605, s. 13; 2004-146, 
S28.) 


Effect of Amendments. — Session Laws 
2004-146, s. 8, effective July 29, 2004, inserted 
the sixth sentence in subsection (b). 


§ 86A-25. Fees collectible by Board. 


The State Board of Barber Examiners shall charge fees not to exceed the 


following: 

Certificate of registration or renewal as a barber.............--++-- $ 50.00 
Certificate of registration or renewal as an apprentice barber ... 50.00 
Barbershop permit or renewal..............-.sseseseeeeeeeee reteset 50.00 
Examination to become a registered barber.................ss++++0+: 85.00 
Examination to become a registered apprentice barber..........-. 85.00 
Late fee for restoration of an expired barber certificate within 

first year after expirationy........+--:.+-se ayer sn 002 tee ee 35.00 
Late fee for restoration of an expired barber certificate after first 

year after expiration but within five years after expiration 70.00 
Late fee for restoration of an expired apprentice certificate within 

first year after expiration .............. cece eeee cette cette eee ee ees 35.00 
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Late fee for restoration of an expired apprentice certificate after 
first year after expiration but within three years of first 


issuance‘, thercertiticates, daa Be eee ele 45.00 
Late fee for restoration of an expired barbershop certificate...... 45.00 
Examination to become a barber school instructor ................. 165.00 
Student pérmtives: 4-400 een ath Bie al toes Mauadere querk 25.00 
Issuance of any duplicate copy of a license, certificate, or permit 10.00 
Barbertschoolspermit on renewal (e4.4.0-b0.8 der oan eee 130.00 
Late fee for restoration of an expired barber school certificate... 85.00 
Barber school instructor certificateior renewal «. 2.2.1. 2124.00.8 85.00 
Late fee for restoration of an expired barber school instructor 

certificate; within tirst year, after expiration «-...... nee 45.00 


Late fee for restoration of an expired barber school instructor 
certificate after first year after expiration but within three 


WEARSEATUCT OXIA U1 OL) te pesss. re pl cigs sponses Peart a oteioee sk a ee 85.00 
Inspection of newly established barbershop......................000- 120.00 
Inspection of newly established barber school ....................... 220.00 
Issuance of a registered barber or apprentice certificate by 

ET UT ELC Gl QIN aries tes sere ren Mas ae ce ae ned eo 120.00 
Barbers 70 years and older certificate or renewal................ No charge 


Reasonable charges for certified copies of public documents 

Reasonable charges for duplication services and material. 
(1929,,c. 119as. 14; 1937, ¢, 138, 5.4; 1945, ¢..830, ss. 4. 8 195) c. 62 Iaeen 
1957, C 313,59; V9GUC. O17 /- S.0, 196), © ola.197 1c O20, on ie lo] ne 
[jal 8.6, Ce 1393, 1979 e005, 8. 1, 198t.c 105, 1960 (Rea. Sesce 10 ae 
1029, s. 1; 1995 (Reg. Sess., 1996), c. 605, s. 14; 2004-146, s. 11.) 


Effect of Amendments. — Session Laws 
2004-146, s. 11, effective July 29, 2004, in- 
creased the fees, and added the last two lines. 


CASE NOTES 


Constitutionality of Fees. — The fees pre- _ cense tax under the Revenue Act does not affect 
scribed are for the expenses of enforcing the _ the obligation to pay the fees prescribed by this 
Chapter, which is necessary to the public Chapter. Assessment of the fees thereunder is 
health and welfare. They are not imposed for constitutional. State v. Lockey, 198 N.C. 551, 
revenue, and the payment of the barber’s li- 152 S.E. 693 (1930). 


§ 86A-26. Barbering among members of same family. 


This Chapter shall not prohibit a member of a family from practicing 
barbering on a member of his or her family. For purposes of this section, “a 
member of his or her family” means a spouse, brother, sister, parent, grand- 
parent, child, grandchild, mother-in-law, father-in-law, daughter-in-law, son- 
in-law, stepparent, or stepchild. (1941, c. 375, s. 12; 1979, c. 695, s. 1; 2004-146, 
Sethe) 


Effect of Amendments. — Session Laws 
2004-146, s. 9, effective July 29, 2004, added 
the second sentence. 


§ 86A-27. Civil penalties; disciplinary costs. 


(a) Authority to Assess Civil Penalties. — The Board may assess a civil 
penalty not in excess of five hundred dollars ($500.00) per offense for the 
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violation of any section of this Chapter or the violation of any rules adopted by 
the Board. The clear proceeds of any civil penalty assessed under this section 
shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with 
G.S. 115C-457.2. 
(b) Consideration Factors. — Before imposing and assessing a civil penalty, 
the Board shall consider the following factors: 
(1) The nature, gravity, and persistence of the particular violation. 
(2) The appropriateness of the imposition of a civil penalty when consid- 
ered alone or in combination with other punishment. 
(3) Whether the violation was willful and malicious. 
(4) Any other factors that would tend to mitigate or aggravate the 
violations found to exist. 
(c) Schedule of Civil Penalties. — The Board shall establish a schedule of 
civil penalties for violations of this Chapter and rules adopted by the Board. 
(d) Costs. — The Board may in a disciplinary proceeding charge costs, 
including reasonable attorneys’ fees, to the licensee against whom the proceed- 
ings were brought. (2004-146, s. 10.) 


Editor’s Note. — Session Laws 2004-146, s. 
12, made this section effective July 29, 2004. 
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READY REFERENCE INDEX 


A 


AERONAUTICS. 

Aeronautics commission; federal regulations, $§63-45, 63-47. 

Changes in special use airspaces, §§63-90 to 63-92. 

Model airport zoning act, §§63-30 to 63-37.1. 

Municipal airports, §§63-1 to 63-9. 

Public airports and related facilities, $$63-49 to 63-58. 

Special airport districts, §$63-78 to 63-89. 

State and federal aid; authority of department of transportation, §§63-65 to 
63-73. 

State regulation, §$63-11 to 63-24. 

Stealing, tampering with or operating aircraft while intoxicated, §§63-25 to 
63-28. 


ALARM SYSTEMS. 
Alarm systems licensing act, §§$74D-1 to 74D-13. 
Alarm systems recovery fund, §§74D-30 to 74D-33. 


ALIENS, §§64-1 to 64-5. 
ARCHITECTS, §$83A-1 to 83A-17. 


ATHLETE AGENTS. 
Uniform athlete agents act, §$78C-85 to 78C-105. 


ATTORNEYS AT LAW. 

Qualifications; unauthorized practice of law, §§84-1 to 84-10. 
Relation to client, §§84-11 to 84-13. 

State bar, §§84-15 to 84-38. 


AUCTIONS AND AUCTIONEERS, §§85B-1 to 85B-9. 
AUTHENTICATION OF DOCUMENTS, §§66-270 to 66-275. 


B 


BARBERS, §$§86A-1 to 86A-26. 


BOATING AND WATER SAFETY. 

Boat hull anti-copying act, §$75A-27 to 75A-31. 
Boating safety act, §$75A-1 to 75A-19. 

Local water safety committees, §$75A-26. 
Watercraft titling act, §§$75A-32 to 75A-49. 


C 


CAMPUS POLICE, $74G-1 to 74G-12. 


CELLULAR TELEPHONES. 
E-911 system for wireless communications, §§62A-21 to 62A-32. 


CEMETERIES. 

Access to and maintenance of private graves, §$65-74, 65-75. 
Care of Confederate cemetery, §65-4. 

Care of rural cemeteries, §§65-1 to 65-3. 

Cemetery associations, §$65-16 to 65-17.1. 
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CEMETERIES —Cont’d 
Inmates of county homes. 
Cemeteries for, §§65-5, 65-6. 
Minimum burial depth, §65-77. 
Municipal cemeteries, §$65-37 to 65-40. 
North Carolina cemetery act, §§65-46 to 65-73. 
Removal of graves, §65-13. 
Trust funds for care of cemeteries, §§65-7 to 65-12. 
Veterans cemeteries, §§65-41 to 65-43.6. 


COMMERCE AND BUSINESS. 
Assumed names. 

Business under assumed name regulated, §§$66-68 to 66-71. 
Business opportunity sales, §$66-94 to 66-100. 
Closing-out sales, §$66-76 to 66-83. 
Credit repair services, §§66-220 to 66-226. 
Diamond industry. 

Unfair trade practices, §§66-73 to 66-75. 
Discount buying clubs, §§66-131 to 66-136. 
Electrical materials, devices, appliances and equipment, §§66-23 to 66-27. 
Electronic access to state services, §66-58.20. 
Farm machinery franchises, §$66-180 to 66-188. 
Government in business, §66-58. 
Hot water heaters. 

Safety features, §$66-27.1 to 66-27.4. 
Household cleaners. 

Labeling, §$66-85 to 66-88. 
Invention development services, §$66-209 to 66-216. 
Inventions developed by employee, §§66-57.1, 66-57.2. 
Loan brokers, §§66-106 to 66-112. 
Manufacturing redevelopment districts, §$66-340 to 66-346. 
Matches. 

Manufacture and sale, §§66-12 to 66-16. 
Membership camping, §§66-230 to 66-247. 
Miscellaneous provisions, §$66-65 to 66-67.3. 
Peddlers, itinerant merchants and specialty markets, §§66-250 to 66-258. 
Person trading as “company” or “agent,” §66-72. 
Phonograph records or electrical transcriptions. 

Sale, $66-28. 
Precious metal businesses. 

Regulation, §§66-163 to 66-173. 
Prepaid entertainment contracts, §§66-118 to 66-125. 
Public warehouses, §§66-35 to 66-40. 
Regulation and inspection, §$66-1 to 66-11.1. 
Rental car advertising and sales practices, §$66-200 to 66-206. 
Rental referral agencies, §$66-142 to 66-146. 
Sales representative commissions, $§66-190 to 66-193. 
Self-service storage rental contracts, $§66-305 to 66-307. 
Tobacco reserve fund and escrow compliance, §§66-290 to 66-294.1. 
Trade secrets protection act, §§66-152 to 66-157. 
Trailers. 

Safety features, §66-27.5. 
Unfair trade practices in diamond industry, §§66-73 to 66-75. 
Uniform electronic transactions act, §$66-311 to 66-330. 


COMMODITIES. 

Commodity act. 
Administration and enforcement, §§78D-21 to 78D-33. 
Scope, §$78D-1 to 78D-9. 
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COMPANY POLICE, §§74E-1 to 74E-13. 
D 


DISCRIMINATION IN BUSINESS, §§75B-1 to 75B-7. 


DOGS. 
Dangerous dogs, §§67-4.1 to 67-4.5. 
License taxes, §§$67-12 to 67-18. 
Livestock and poultry. 
Protection from ranging dogs, §$67-30 to 67-36. 
Owner’s liability, §$67-1 to 67-4. 


E 


ELECTRONIC COMMERCE, §§66-58.1 to 66-58.12. 
ELECTRONIC TRANSACTIONS ACT, §§66-311 to 66-330. 


F 


FIRE PROTECTION. 
Authority and liability of firemen, §§69-39, 69-39.1. 
Hotels. 

Safety provisions, §$69-26 to 69-38. 
Mutual aid between fire departments, $69-40. 
Rural fire protection districts, §§69-25.1 to 69-25.17. 


FOREIGN GOVERNMENTS. 
Agreements between North Carolina and foreign governments, §66-280. 


FOREIGN LEGAL CONSULTANTS, §§84A-1 to 844-8. 
FOREIGN LIMITED LIABILITY PARTNERSHIPS, §§59-90 to 59-94. 


I 


IDENTITY THEFT, §§75-60 to 75-65. 


INDIANS, §§71A-1 to 71A-7.2. 

Antiquities, $§70-1 to 70-4. 

Archaeological resource protection act, §$70-10 to 70-20. 

North Carolina archaeological record program, §§70-46 to 70-52. 

Unmarked human burial and human skeletal remains protection act, 
§§70-26 to 70-40. 


INNS, HOTELS AND RESTAURANTS. 

Advertisements by motor courts, tourist camps, etc., §$72-50 to 72-52. 
Immoral practices of guests of hotels and lodging houses, §72-30. 
Innkeepers, §§72-1 to 72-7.1. 

Licensing and regulation, §§$72-31 to 72-45. 


INVESTMENT ADVISORS. 

Administration and review, §§78C-26 to 78C-31. 

Civil liabilities and criminal penalties, §§78C-38 to 78C-40. 

Fraudulent and prohibited practices, §§78C-8 to 7 8C-10. 

Miscellaneous provisions, §§78C-46 to 78C-48. 

Registration of investment advisors and investment advisor 
representatives, §§78C-16 to 78C-20. 

Title and definitions, §$78C-1, 78C-2. 
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L 


LIMITED PARTNERSHIPS, §§59-101 to 59-1106. 


LIVESTOCK, §§68-15 to 68-25. 
Stock along the Outer Banks, §§68-42 to 68-46. 


LOCKSMITH LICENSING, §§74F-1 to 74F-18. 
M 


MANUFACTURING REDEVELOPMENT DISTRICTS, §866-340 to 66-346. 


MILLS. 
Public mills, §§73-1 to 73-4. 
Recovery of damages for erection of mill, §§73-25 to 73-28. 


MINES AND QUARRIES. 
Adjustment of conflicting claims, §$74-32 to 74-36. 
Interstate mining compact, §§74-37, 74-38. 
Mine safety and health act, §$74-24.1 to 74-24.20. 
Mining act of 1971, §$74-46 to 74-68. 
Uranium. 
Control of exploration for uranium in North Carolina, §$74-75 to 74-89. 
Waterways obtained, §$74-25 to 74-31. 


MONOPOLIES, TRUSTS AND CONSUMER PROTECTION. 
General provisions, §§75-1 to 75-35. 

Motor fuel marketing act, §§75-80 to 75-89. 

Prohibited acts by debt collectors, §§75-50 to 75-56. 


MOTION PICTURE FAIR COMPETITION ACT, §§75C-1 to 75C-5. 
MOTOR CARRIERS, §§62-259 to 62-279. 


N 


NAVIGATION, §§76-40 to 76-58. 
NAVIGATION AND PILOTAGE COMMISSIONS, §§76A-1 to 76A-54. 
NORTH CAROLINA AIR CARGO AIRPORT AUTHORITY, §§63A-1 to 63A-25. 


P 


PARTNERSHIPS. 

Conversion and merger, §§59-73.1 to 59-73.7. 

Revised uniform limited partnership act, §§59-101 to 59-1106. 
Surviving partners, §§59-74 to 59-84.4. 

Uniform partnership act, §$59-31 to 59-73. 


PRICE GOUGING DURING STATE OF DISASTER, §§75-37, 75-37.1. 


PRIVATE PROTECTIVE SERVICES. 
Private protective services board, §§74C-1 to 74C-21. 
Private protective services recovery fund, §§74C-30 to 74C-33. 


PUBLIC SAFETY TELEPHONE SERVICE, §§62A-1 to 62A-12. 
Enhanced 911 system for wireless communications, §$62A-21 to 62A-32. 


PUBLIC UTILITIES. 
Acquisition and condemnation of property, §§62-180 to 62-191. 
Fees and charges, §§62-300, 62-302. 
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PUBLIC UTILITIES —Cont’d 

General provisions, §$62-1 to 62-4. 

Human services transportation, §$62-289.1 to 62-289.7. 
Motor carriers, §§62-259 to 62-279. 

Penalties and actions, §§62-310 to 62-327. 

Rates, §§62-130 to 62-159. 

Reorganization, §§62-290 to 62-293. 

Screening employment applicants, §62-333. 
Securities regulation, §§62-160 to 62-171. 

Siting of transmission lines. 

Powers and duties, §§62-30 to 62-53. 

Procedure before the commission, §§62-60 to 62-82. 
Transportation generally, §§62-200 to 62-210. 
Utilities commission. 

Organization, §§62-10 to 62-23. 

Utility franchises, §§62-110 to 62-118. 


R 


RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS, §§75D-1 to 
75D-14. 


REGISTRATION AND BOND REQUIREMENT. 
Telephonic seller registration and bond requirement, §$66-260 to 66-266. 


RELIGIOUS SOCIETIES, §§61-1 to 61-7. 


RIVERS, CREEKS AND COASTAL WATERS. 

Commissions for opening and clearing streams, §§77-1 to 77-11. 
Hard Rock Lake marine commission, §§77-50 to 77-58. 

Lake Wylie marine commission, §§77-30 to 77-38. 

Lands adjoining coastal waters, §77-20. 

Obstructions in streams, §§77-12 to 77-14. 

River basins advisory commissions, §§77-111 to 77-119. 
Roanoke river basin advisory committee, §§77-103 to 77-106. 
Roanoke river basin bi-state commission, §§77-90 to 77-99. 


ROANOKE RIVER BASIN ADVISORY COMMITTEE, 8§77-103 to 77-106. 
ROANOKE RIVER BASIN BI-STATE COMMISSION, §$77-90 to 77-99. 


S 


SECURITIES. 

North Carolina securities act. 
Administration and review, §$78A-45 to 78A-50. 
Civil liabilities and criminal penalties, §§78A-56, 78A-57. 
Exemptions, §§78A-16 to 78A-18. 
Fraudulent and other prohibited practices, §§78A-8 to 78A-10. 
Miscellaneous provisions, §§78A-63 to 78A-65. 
Registration of dealers and salesmen, §$78A-36 to 78A-40. 
Registration of securities, §$78A-24 to 78A-31. 
Title and definitions, §§78A-1, 78A-2. 


SELF-SERVICE STORAGE RENTAL CONTRACTS, §8§66-305 to 66-307. 


SELLER REGISTRATION AND BOND REQUIREMENT. 
Telephonic seller registration and bond requirement, $$66-260 to 66-266. 


STRAYS, §§79-1 to 79-4. 
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TELEPHONES. 
Enhanced 911 system for wireless communications, $§62A-21 to 62A-32. 
Public safety telephone service, §§62A-1 to 62A-12. 


TELEPHONE SOLICITATIONS, §§75-100 to 75-105. 
TENDER OFFER DISCLOSURE ACT, §§78B-1 to 78B-11. 


TOBACCO RESERVE FUND AND ESCROW COMPLIANCE, §§66-290 to 
66-294.1. 


TRADEMARKS AND BRANDS. 

Cattle brands, §80-45. 

Farm names, §§80-33 to 80-39. 

Gold and silver articles, §§80-40 to 80-44. 
Livestock brands, §§80-57 to 80-66. 

Mineral waters and beverages, §§80-24 to 80-32. 
Timber marks, §§80-15 to 80-23. 

Trademark registration act, §§80-1 to 80-14. 


U 


UNIFORM ELECTRONIC TRANSACTIONS ACT, 8866-311 to 66-330. 


UNLAWFUL ACTIVITIES. 
Certain corporate transactions, §$75E-1 to 75E-9. 


Ww 


WATERCRAFT TITLING ACT, §§75A-32 to 75A-49. 


WEIGHTS AND MEASURES. 

Administration of provisions, §§81A-1 to 81A-10. 
General provisions, §$81A-86 to 81A-88. 

Powers and duties of commissioner, §§81A-15, 81A-16. 
Public weighmasters, §§81A-50.1 to 81A-61. 

Scale technician, §§81A-70 to 81A-80. 

Uniform weights and measures, $81A-42. 

Violations, §§81A-22 to 81A-31. 


yi 


Y2K. 
Liability and damages to businesses, §§66-285 to 66-288. 
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